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COURT  or  c6%M0N  PLEAS, 

•  y'  • 

AVD      '"•',• 

OTHER    COuW:!^,. 

PROMOTIONS. 

In  this  term,  Henry  Brougham^  of  Lincoln's  Inn,  Esq.,  barrister  at  law, 
having  been  appointed  attorney-general  to  the  queen,  and 

Thomas  Denman,  of  Lincoln's  Inn,  Esq.,  barrister  at  law,  having  been  ap- 
pointed solicitor-general  to  her  majesty,  took  their  seats  wilhiii  the  bar  accord- 
ingly. ^ 

WALKER  V.  MILI^.(a) 

An  imqnalified  penon,  by  the  oidera  and  in  the  preaenoe  of  his  mailer,  a  qualified  perra,  set  on 
his  master's  sroiands  a  trap  for  hares,  &c.,  and  atierwards,  finding  a  haxe  therein,  carried  it,  ao- 
conling  to  order,  to  his  master,  who  was  not  present  when  the  luure  was  found:  HeM,  that  the 

•  defendsnt  was  not  liable  to  the  penalties  for  using  snares  to  destroy  game,  or  fiv  exposing  game 
tosaie. 

Debt  to  recover  penalties  on  6th  Anne,  c.  14,  s.  4,  and  9th  Anne,  c.  25,  s.  2, 
for  using  a  snare  to  destroy  game  (the  defendant  not  being  qualified,)  and  for  ex- 
posing *a  hare  to  sale.  Plea,  general  issue.  The  folbwing  facts  were  r-^^ 
proved  before  Garrow,  B.,  at  the  last  Sussex  assizes.  ^ 

The  defendant,  a  rottager  in  the  employ  of  a  qualified  person,  was  on  Sun- 
day morning,  fovnd  with  a  ^are  in  his  possession,  which  he  had  just  taken  out 
of  a  trap  placed  on  his  master*s  property.  The  master  stated,  that  the  trap 
was  placed  there  on  the  Thorsday  preceding  by  his  direction,  and  in  his  presence, 
for  the  purpose  of  catching  hares  and  rabbits  which  had  annoyed  him ;  that  the 
defendant  had  received  orders  from  him  to  bring  to  his  (the  master's)  residence, 
whatever  might  be  caught  in  the  trap,  and  that  the  defendant  had,  accordingly, 
brought  the  hare  in  question  to  him  on  the  Sunday  morning  on  which  it  was 
seen  in  the  defendant's  possession.  , 

The  learned  judge  thought  the  point  new,  bul  having  directed  ^e  jury  that 
this  resembled  the  case  of  a  qualified  perscm  attended  by  persons  unqudified, 
assisting  him  in  the  operations  of  sporting;  that  the  defendant  was  acting  as  ser- 
vant to  his  master,  and  under  his  directions;  and  that,  therefore,  the  possession 

(a)  Puk,  J.,  was  absent  the  whole  of  this  teirn,  finooi  indisposition. 
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of  the  hare  by  the  servant  must  be  taken  to  be  the  possession  of  the  master; 
the  jury  found  a  verdict  for  the  defendant. 

jyOyhfj  Serjt.,  now  moved  to  set  aside  this  verdict  and  have  a  new  trial 
on  the  ground  of  a  misdirection,  contending,  that^ilie'result  of  the  various  cases 
on  this  subject  was,  that  the  right  of  a  person  ^u^llBed  to  kill  game  did  not  ex- 
tend to  the  protection  of  persons  unqualified^  dtiless  the  qualified  person  were 
actually  present:  and  that  a  qualrfied^peia^'Vi  had  no  right  to  send  out  one 
unqualified  to  kill  game  for  him ;  that  \\fi  fhai^r,  in  this  case,  though  present  at 
the  setting  of  the  trap,  was  absent  vlVen.  the  hare  was  caught  and  found  in  the 
defendant's  possession,  and  that  su^'.pb'ssession  constituted  *an  exposure  r.^^. 
to  sale  under  the  9th  Anne,  dby,k  2.  He  cited  Molton  v.  Cheeseley^  ^ 
1  Esp.  123,  \  '  * 

Dallas,  C.  J.  Cases  9f  this  sort  frequently  run  into  very  nice  distinctions, 
and  I  would  not  hastily-^  down  a  general  rule  whioh  might  afterwards  be 
open  to  objection.  *  ir  I;)i9d  any  doubt,  I  would  look  into  the  cases  that  havij 
been  referred  to;  })uti^^have  none:  nor  have  I  any  hesitation  in  saying,  that  this 
action  is  most  jntp'ioperly  brought.  For  what  are  the  circumstances  of  this 
case?  The .d^frjidant  was  the  servant  of  a  qualified  man,  who,  finding  his 
land  annoye4';by  hares  and  rabbits,  ordered  this  trap  to  be  set,  with  a  view  tc 
their  destruction.  I  take  it  to  be  perfectly  clear,  {hat  a  qualified  person  has  a 
right  to  order  a  trap  to  be  set  for  such  ^uipose,  even  in  hie  absence ;  but  in 
this  case,  the  qualified* person  was  pAtent,  and  "superintended  the  setting  of 
the  trap.  In  this  tra^  the  hare  vhis'aher wards  caught,  and  the  catching  was  a 
catching  by  the  master  on  his  own  land.  Then  as  to  the  possession,  the  mas« 
ter  ordered,  that  whatever  was  caught  should  be  brought  to  him :  the  hare  w.ia 
brought  the  moment  it  was  takeut  and  the  possession  of  the  servant  in  the  act 
nf  taking  the  hare  to  his  master,  was  under  the  master's  direction,  and  the  same 
as  the  possession  of  the  master 

BuMROUOH,  J.  Actions  of  this  kind  do  a  great  deal  of  mischief;  there  was 
n6  pretence  for  charging  this  defendant  with  an  illegal  taking  or  possession. 

Richardson,  J.   The  trap  being  set  by  the  master's  order  and  in  his  pre- 
sence, the  hare  was  in  effect  caught  by  him.    As  to  the  possession,  it  is  proved 
that  he  ordered  his  servant  to  bring  to  him  whatever  might  be  *taken ;  so  p^ . 
ihal  the  case  falls  within  the  principle  of  Wamtford  v.  Kendall,  1 0  East,  ^ 
19.     The  learned  judge  also  referred  to  Spurrier  v.  To/e,  10  East,  413. 

B'Oyly  took  nothing  by  his  motion. 


CROMACK  ».  HEATHCOTE,  Esq. 

An  attoney,  being  requested  to  draw  an  aasignmenC  of  goods,  refined,  and  the  deed  was  drawn  hf 
another.  The  validity  of  the  deed  iieing  afterwards  questioned,  on  the  gimmd  of  fraud,  in  an 
action  against  the  sheriff  in  which  the  attorney  fint  applieil.to,  was  not  employed.  //«/<  that 
the  comniunication  made  to  this  attorney  was  profeasional,  and  that  evidence  of  the  fiaud  {»» 
posed  to  be  given  through  him  was  pmpeiiy  rejected. 

Trbspass  against  the  sheriff  for  seizing  goods  under  an  execution.  The  de- 
fence set  up  was,  that  the  goods  had  been  conveyed  by  the  father  (against  whom 
the  execution  issued)  under  a  fraudulent  assignment  to  the  son.  To  prove  the 
fraud,  the  defendant  proposed,  among  other  evidence,  to  call  Smith,  an  attorney, 
to  whom  the  father  had  applied  to  draw  the  assignment,  and  who  had  refused 
to  draw  it,  knov^ing  that  an  execution  had  been  issued  against  the  father.  This 
attorney  was  not  employed  in  the  cause,  and  did  not  draw  the  assignment. 
Richards,  C.  B.,  before  whom  the  cause  was  tried  at  the  last  Hertfordshire  as- 
sizes, rejected  this  evidence,  on  the  ground  that  it  was  a  confidential  coromuni* 
cation  made  to  an  attorney.     The  jury  found  a  verdict  for  the  plaintiff. 

Toddy,  Serjt.,  now  moved  to  set  aside  this  verdict  and  have  a  new  trial,  ol* 
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the  ground  (among  other  objections)  that  this  evidence  had  been  improperly  re- 
jected. He  contended,  that  the  rule,  as  to  the  exclusion  of  the  evidence  of  so- 
licitors touching  matters  on  which  they  had  been  consulted,  extends  only  to 
^  .-^  communications  made  in  the  ^progress  of  a  causey  and  urged  that  a  solici- 

-'  tor  had  been  examined  touching  a  dissolution  of  partnership,(a)  and  to 
prove  the  usurious  consideration  of  a  deed  he  had  drawn,  Duffin,  v.  Smithy 
Feake  N.  P.  C.  146:  and  that  Lord  Kenton  seemed  to  confine  the  rule  to 
communications  made  in  the  conduct  of  a  cause,  Cobden  v.  Kendriek,  4  T.  R 
431.  He  cited  also  TFihon  v.  RastaU^  4  T.  R.  753,  and  Du  Barri  v.  Livette, 
Peake  N.  P.  C.  108. 

Dallas,  C.  J.  The  plaintiff  came  to  employ  Smith  as  an  atttomey,  though 
Smith  happened  to  refuse  the  employment.  The  inquiry  made  by  Lord  Ken- 
«ll<.  TON  in  Wilson  v.  Rastall  is,  whether  the  party  was  as  he  ^stated  consult- 

-1  ed  professionally;  and  is  not  this  a  consnlting  on  professional  business? 
One  is  staggered  at  first  on  being  told  that  there  are  decided  cases  which  seem 
at  variance  with  first  principles  the  most  clearly  established ;  but  the  cases  cited 
do  not  at  all  bear  out  the  proposition  contended  for,  and  I  know  of  no  such  dis- 
tinction as  that  arising  from  the  attorney  being  employed  or  not  employed  in 
the  cause.  To  confine  ourselves  to  the  present  case :  here  is  a  client  who  goes 
to  give  instructions  touching  a  deed,  and  the  communication  must  be  deemed 
confidential,  as  between  attorney  and  client,  though  the  attorney  happens  to  re- 
fuse the  employment.  I  have  no  manner  of  doubt  on  the  subject;  and  it  might 
be  of  most  mischievous  consequence  if,  by  granting  a  rule,  we  shoald  be  sup- 
posed to  have  cast  any  doubt  on  it. 

BuRROuoii,  J.  It  would  be  most  mischievous  if  it  were  once  doubted  whe- 
ther or  no  a  communication  such  as  this  were  confidential  as  between  attorney 
and  client. 

Richardson,  J.  Suppose  the  case  of  an  attorney  consulted  on  the  title  to  an 
estate,  where  there  was  a  defect  In  the  title,  can  it  be  contended  that  he  would 
ever  be  at  liberty  to  divulge  the  flaw  ?  I  never  heard  of  the  rule  being  confined 
to  attorneys  employed  in  a  cause.  I  am  of  opinion,  thai  the  communication  in 
this  case  was  of  a  nature  not  to  be  divulged  by  the  attorney  to  whom  it  was 
made.  Rule  refosed. 

(a)  The  leporten  are  indebted  to  the  kindneaB  of  a  gentknuui  at  the  bar,  who  wan  pnaent  at  the 
tuub  of  the  deciflion,  for  the  foUowing  note: 

WAD8WORTH  ▼.  HAMSHAW  and  A8PINAL. 
Coram,  Abbott,  C.  J.,  March  1, 1H19. 

bi  an  action  againet  the  defendants  for  goods  sold  and  delivered,  the  qoestioa  was  whether  thd 
defendants  were  partners  at  the  time  the  goods  were  delivered.  On  the  part  of  the  plaintiir,  Hug^iea, 
an  attorney,  stated  that  the  defendanto  had  called  upon  him  to  advise  them  prnfenBionBllY,  re- 
specting the  dissolution  of  their  partnenhip.  Gurttey  and  Merewether  objected  to  the  admissibility 
of  tlus  evidence,  upon  the  ground  that  what  passed  between  Hughes  and  the  defendants  was  a 
prafeasional  communication. 

Abbott,  C.  J.,  without  calling  upon  Scarlett,  who  was  on  the  other  side,  ruled  that  the  evidence 
was  admisible;  that  the  communication  was  not  privileged;  and  that  protection  was  only  ex- 
tended to  those  communications  with  an  attorney  which  related  to  a  cause  existing  at  the  time  of 
the  commmiication,  or  then  about  to  be  oommenoed.  His  lordship  then  cited  a  case  of  an  action 
for  biibeiy,  tried  on  the  Midland  drciiit,  (and  attended  by  Seijts.  ^dair  and  Wibon^  in  which 
the  attorney  for  the  defendant  was  called  to  prove  some  communication  widi  hii  cbenL  The 
evidence  being  objected  to  by  the  defendant's  counsel,  was  rejected;  but  upon  an  application  to 
the  court,  a  new  trial  was  granted;  and  the  court  then  decided,  that  no  professioDal  communic»- 
tioo  was  protected  except  such  aa  related  to  a  cause. 


•7]  •ROBERT  HINDE,  Demandant,  JOHN  HINDE,  Tenant,  RICHARD 

BLANDE,  Vouchee, 

The  court  allowed  a  recovery  to  pass,  where  the  certificate  of  the  notary  ( Aat  the  psrty  who  made 
tm  affidavit  of  the  caption  and  adcnowtedgment  of  the  warrant,  of  attomey  waa  awora  in  his 
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pmenoe  before  the  deputy  fiscal  at  Cape  Town,)  omitted  the  day  and  month  in  the  body  of  the 
certificate,  but  stated  it  conectly  at  the  end,  where  the  notaiy  witneered  the  instrument;  the  date 
of  the  jurat  of  the  affidavit  being  the  Hune  as  that  at  the  boOom  of  the  certificate. 

Onslowj  Serjt,  moved  to  pass  a  recovery  under  the  following  circumstances. 

The  warrant  of  attorney  was  taken  and  acknowledged  at  Cape  Town,  Cape 
of  Good  Hope,  before  two  commissioners.  The  usual  affidavit  of  caption  and 
acknowledgment  was  sworn  before  the  deputy  fiscal  at  Cape  Town,  by  G.  C, 
one  of  the  commissioners,  on  the  dlst  of  July,  1819;  endorsed  on  the  affidavit 
was  a  certificate  of  a  notary  public  dwelling  in  Cape  Town,  that  the  commis- 
sioner who  had  made  the  affidavit  of  the  caption  and  acknowledgment,  was 
sworn  in  his  (the  notary's)  presence  to  the  truth  of  the  same  affidavit,  before 
P.  B.  B.,  on  the  day  of  ,1819;  and  he  further  certified,  that  the  said 
P.  B.  B.  was  deputy  fiscal,  and  as  such,  usually  administered  oaths,  and  had 
power  to  administer  such  oath,  and  that  the  name  subscribed  to  the  said  affida- 
vit, and  also  the  name  of  P.  B.  B.  subscribed  to  the  jurat,  were  of  their  respect- 
ive hands-writing.  To  the  end  of  this  certificate,  the  notary  public  making  it 
had  put  the  date  of  the  3 1st  of  July,  1819,  his  name  and  description,  and  also, 
as  was  supposed,  (for  the  wax  was  gone,)  his  notarial  seal.  The  only  question 
was,  whether  the  recovery  should  pass,  there  being  a  blank  in  the  body  of  the 
certificate  for  the  day  and  month  when  G.  C.  was  sworn  to  the  tnith  of  the  af- 
fidavit, of  caption  and  acknowledgment.  The  learned  serjeant  prayed  that  the 
recovery  might  be  allowed  to  pass,  notwithstanding  this  blank ;  and  uiged,  that 
the  date  of  the  certificate,  (31st  July,)  beihg  the  same  as  that  of  the  jurat  of 
the  affidavit  of  caption,  there  was  sufficient  evidence  that  the  certificate  ^was  ^^^ 
a  certificate  of  the  oath  being  taken  on  the  same  31st  of  July,  and  that  it  L  ^ 
could  not  be  of  a  subsequent  day.  Rule  granted  for  the  recovery  to  pass. 


.  DINSDALE,  Assignee  of  the  Sheriff  of  ^f IDDLESEX,  t;.  EAMES. 

The  defendant  in  an  action  on  a  bail  bond  (giren  in  an  action  of  debt,  againet  himaelf )  becoming 
bankrupt  between  pfea  and  verdict  in  the  action  on  the  bail4Mnd,  and  obtaining  his  certificate  after 
judgment,  ia  diadiarged  fiom  the  damagea  and  costa. 

On  the  3d  of  June,  1819,  the  defendant  was  sued  on  a  bail-bond  given  by 
him  in  an  action  for  debt  against  himself.  On  the  17th  of  June  he  pleaded  to 
the  action  on  the  bail-bond ;  on  the  4th  of  November  he  became  a  bankrupt,  and 
a  commission  issued  against  him  in  the  course  of  that  month.  The  action  on 
the  bail-bond  came  on  to  be  tried  at  the  sittings  in  Hilary  term,  1820,  when  a 
verdict  was  found  for  the  plaintifi.  Judgment  was  entered  up,  and  the  defend- 
ant taken  in  execution  for  damages  and  costs  on  the  29th  of  March,  1820;  on 
that  day  the  defendant's  certificate  under  the  commissioner  of  bankrupt  was  al- 
lowed by  the  chancellor,  having  been  signed  by  the  creditors  on  the  6th  of  Feb- 
ruary, in  the  year  last  mentioned.  When  the  defendant  was  tak«n  in  execu- 
tion he  paid  the  plaintiff's  attorney  51/.  towards  the  damages  and  costs. 

PeUy  Serjt.,  having  obtained  a  rule  nUi  to  have  this  sum,  paid  under  the 
writ  of  ccr.  «ii.,  restored  to  the  defendant  or  his  attorney, 

Tftddy,  Seijt.,  now  showed  cause  against  the  rule.  The  question  is,  whe- 
ther a  defendant  in  an  action  on  a  bail-bond,  becoming  bankrupt  between  plea 
and  verdict,  *and  obtaining  his  certificate  after  final  judgment,  is  discharged  p^g 
from  the  damages  and  costs.  He  is  not  dischaiged,  because  the  debt  is  ^ 
not  one  that  can  be  proved  under  the  commission;  till  judgment  is  given,  it 
cannot  be  ascertained  what  is  due  for  costs,  either  in  the  original  action,  or  the 
action  on  the  bail-bond.  The  various  cases  (£x  parte  htil,  11  Yesey,  646: 
Ex  parte  Charles^  14  East,  198;  Walker  v.  Barnes^  1  Marsh.  346;  and  Bitss 
V.  uUbertj  2  M.  ^  S.  70,  establish  this  principle,  thai  where  the  cause  of  ac- 
UoD  is  incomplete*  even  though  that  which  is  necessary  to  complete  it  be  costs 
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only^  the  debt  is  not  provable  under  the  commiBsion.  [Dallas;  C.  J.  In  mo8i 
of  those  cases  the  defendant  was  sued  on  a  tort.]  The  judgments  do  not  ap-^ 
pear  to  have  been  affected  by  that  circumstance,  but  to  have  turned  on  the  prin- 
ciple that  the  demand  was  incomplete.  Bottteflour  v.  CoatSf  Cowp.  26,  is  con- 
trary to  law  and  practice ;  for  costs  are  never  proved  under  a  commission  wlien 
the  verdict  is  after  the  bankruptcy.  {Ex  parte  HilL)  In  Ex  parte  Charlee 
there  was  a  verdict  before  the  bankruptcy ;  but  the  case  of  the  plaintiff  is  strong- 
er, for  here  the  verdict  is  after  the  bankruptcy.  CockeriU  v.  Oweterti  1  Burr. 
436,  is  almost  in  point;  and  the  case  of  Tlie  Overseers  of  St.  Martinis  in  the 
FlMs  V.  Warren^  1  B.  &  A.  491,  shows  clearly,  that  an  unliquidated  demand 
arising  on  a  bond  cannot  be  proved  as  a  debt  under  the  commission. 

PM^  Serjt.,  in  support  of  the  rule,  relied  on  BouXettour  v.  Coais  as  in  point, 
and  on  Scott  v.  Ambrose^  3  M.  &  S.  326.  In  CockeriU  v.  Owsten  it  did  not 
appear  that  the  bond  was  forfeited  at  the  time  of  the  bankruptcy ;  and  in  St, 
•  lOT  ^^^^^^^^  ***  ^^*  Fields  v.  Warren^  which  was  a  case  on  a  bastardy  •bond 
-'  it  would  have  been  necessary  to  assign  breaches,  whereas  in  the  present 
ease  the  amount  of  the  original  debt  was  known  and  ascertained.  Under  the 
5  Geo.  2,  c.  30,  the  defendant  was  entitled  to  be  discharged  from  all  debts  due 
and  owing  at  the  time  of  the  bankruptcy :  if  he  could  be  discharged  from  the 
original  ckbt,  why  not  also  from  this  substituted  debt? 

Dallas,  C.  J.  The  debt  was  contracted  with  certainty  before  the  bankrupt- 
cy of  the  defendant,  and  therefore  might  have  been  proved  under  the  commis- 
sion. The  case  of  BoiUeflour  v.  Coais  is  directly  in  point,  and  has  never  been 
overruled  or  questioned  in  any  subsequent  decision;  and  Scott  v.  Ambrose  has 
decided  that  the  costs  bear  relation  to  the  original  debt  The  rule  must  be 
made  absolute. 

BuRROuoH,  J.  The  case  Ex  parte  Charles  has  no  application  to  the  present. 
If  this  had  been  an  action  of  trover,  the  case  might  have  been  different,  but  the 
debt,  for  which  the  defendant  was  sued,  is  one  which  is  clearly  barred  by  his 
certificate, 

Richardson,  J.  The  substance  of  the  action  on  the  bail-bond  is  the  same  as 
that  on  the  original  debt;  the  costs  are  accessorial,  and  the  hardship  upon  the 
plaintiff  is  not  greater  than  in  many  other  cases  which  arise  unavoidably  under 
the  bankrupt  laws.  Rule  absolute. 


•l\]         •BRANDON  and  BROWN  t;.  HUBBARD  and  KEYS. 

A  npfefm  dflfk,  irbo  'm  partner  in  an  attorney's  firm,  mast  aue  alone  for  tbe  expenaos  of  preparing 
a  replevin  bond,  though  it  be  prqnred  at  tbe  office  of  the  firm. 

Assumpsit  against  the  defendants  for  work  and  labour  done  for  them  by  the 
plaintiffs.  It  appeared  on  trial  at  the  last  Stafford  assizes,  before  HoLKOvd,  J., 
that  the  plaintiffs  (attorneys)  were  partners,  that  Brandon  had  been  appointed, 
solely,  replevin  clerk  to  the  sheriff,  but  that  the  business  of  the  replevin  clerk 
was  transacted  in  the  office  of  Brandon  and  Brown.  A  replevin  bond  (for  the 
costs  of  preparing  which,  among  other  things,  the  present  action  was  brought) 
was  filled  up,  the  stamp  provided,  and  other  business  relating  to  the  same,  done 
4br  the  defendants,  in  the  office  of  Brandon  and  Brown.  The  counsel  for  the 
defendants  objected  that  there  was  a  misjoinder;  for  that  Brandon  alone  being 
the  replevin  clerk,  was  alone  interested  in  this  suit.  Holroyd,  J.,  thought  the 
objection  well  founded,  and  nonsuited  the  plaintiffs ;  but  gave  leave  to  move  to 
enter  a  verdict  for  them  for  the  amount  of  the  costs  of  preparing  the  replevin 
bond,  ^.  Accordingly,  Peake^  Serjt.,  now  moved  to  set  aside  this  nonsuit, 
and  enter  a  verdict  for  tfie  plaintiffs.  He  contended  that  the  statutes  1  and  2  Ph. 
and  Mar.  c.  12,  s.  3,  and  11  Geo.  2,  c.  19,  s.  29,  (the  only  statutes  relating  to 
feplevin  clerks)  contained  no  directions  about  the  remuneration  to  the  sheriff, 
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or  as  to  the  person  who  should  prepare  the  replevin  bond.  If,  therefore,  the 
bond  was  prepared  by  two  partners,  the  expenses  were  as  much  the  debt  of  one 
as  of  the  other,  though  one  only  held  the  appointment  of  replevin  clerk.  If  an 
action  had  been  brought  for  any  matter  relating  to  the  stamp,  both  would  have 
been  liable.  He  citc^d  fFiUeit  v.  Chambers^  Cowp.  814,  as  the  only  case  bear- 
ing on  the  subject. 

*Sed  per  Curiam,    Th^re  is  no  doubt  in  the  case.     It  was  the  duty  of  ^^ . » 
Brandon  alone  to  make  out  the  replevin  bond,  and  Brown  had  nothing  ^ 
to  do  with  it.     The  defendants  dealt  with  Brandon  in  his  capacity  of  replevin 
derk,  and  not  as  the  partner  of  Brown. 

Peakt  took  nothing  by  his  motion. 


HALFORD  V.  DILLON.(«) 

1 .  B  J  a  ■ettlement  made  on  tbe  marriage  of  Sir  H.  J.  P.  the  eilate  T.  was  settled  to  the  nae  of  Sir 
H.  J.  F.  lor  life,  remainder  to  hii  first  and  other  bods  in  teil  male,  revenion  to  Sir  H.  J.  P.  the 
settler,  in  fee.  There  was  isnie  of  the  marria^  a  son,  J.  P.,  who  attained  the  age  of  twenty- 
one,  but  died  in  1767  without  issue,  leaving  Sir  H.  J.  P.,  his  fether,  him  surviving.  J.  P.  took 
upon  himself,  among  other  things,  to  devise  the  estate  T.  to  his  fether  fer  life,  with  remainder  to 
his  sisters  of  the  hal^lood,  M.  and  A.  in  fee.  Sir  H.  J.  P.  accepted  certain  benefits  under  this 
will;  and  in  1769  devised  the  estate  T.  (after  the  deaths  of  his  daughters  M.  and  A.  vnthont  issue 
male)  to  H.  P.  for  life,  with  several  remainders  over.  In  an  action  of  lepfevin,  b^  a  person 
riaiming  under  the  will  of  Sir  H.  J.  P.,  the  avowant,  who  claimed  as  heir  of  A«»  read  m  evideooe 
Ifae  answer  of  the  real  plaintifT  to  a  biD  filed  against  him  fay  the  avowants,  in  which  an- 
swer the  real  plaintiff  admitted  that  he  believed  that  certain  articles  of  agreement  between 
fSir  U.  J.  P.  and  his  son  J.  P.  were  made  in  the  year  1766,  whereby  J.  P.  weed  to  pay  70(U. 
uid  an  annuity  of  200/.  per  annum  to  his  fether,  who,  in  consideration  there^  agreed  to  convey 
estate  T.  immediately  to  his  sonj  subject  to  a  proviso,  that  if  the  son  should  die  in  the  lifetime  of 
Ihe  fether,  the  convesranoe  was  to  be  wholly  void:  Held^  tliat  Sir  H.  J.  P.  was  not,  fay  accepting 
benefits  under  the  will  of  J.  P.,  divested  of  the  reversion  in  estate  T4  that  M.  and  A.  took  no- 
thing in  the  estate  under  the  will  of  J.  P.;  and  thai,  on  the  trial,  it  was  not  neceasaiv  for  the  judge 
to  direct  the  jury  to  presume,  that  same  conveyance  of  the  reversion  in  fee  had  been  made  by 
Sir  H.  J.  P.  to  his  son  J.  P. 

8.  l^e  letters  of  a  party,  under  vrhom  the  plaintiff  did  not  daim,  were  held  Jnadmiswhle  as  evidence 
to  afiect  the  plaintiff's  titfe. 

Dallas,  C.  J. 

This  was  an  action  of  replevin,  brought  by  the  plaintiff  for  taking  and  detain- 
ing his  goods.  The  defendant  avowed  in  the  common  form  for  certain  rent  of 
the  locus  in  quo  and  other  premises,  which  he  alleged  *to  have  been  p  ^.  ^ 
holden  by  the  plaintiff  as  tenant  to  the  defendant.  The  plaintiff,  by  his  ^ 
plea  in  bar,  denied  the  holding  modo  et  formd ;  whereupon  issue  was  joinedy 
and  at  the  trial(6)  a  verdict  was  found  for  the  plaintiff.  The  defendant  has 
moved  for  a  new  trial. 

The  plaintiff's  farm  was  demised  to  him  in  1805,  by  Ann  Parker,  by  lease  to 
hold  from  the  29th  of  September,  1805,  for  fourteen  years.  Ann  Parker  died 
in  January,  1814,  and  the  defendant  was  her  heir  at  law.  The  real  plaintiff  in 
the  action  was  Sir  William  Parker,  Bart.,  to  whom  the  plaintiff  Halford  had  at- 
torned and  paid  his  rent;  and  the  question  was,  whether  Ann  Parker  was  tenant 
in  fee  of  the  premises  under  the  will  of  her  brother  of  the  half  blood,  John 
Parker,  Esquire,  as  the  defendant  contended ;  or  tenant  for  life  only,  under  the 
will  of  her  father.  Sir  Henry  John  Parker,  Bart.,  as  was  contended  on  the  part 
of  the  plaintiflT.  By  indentures  of  lease  and  release,  bearing  date  the  1st  and  2d 
of  October,  1741,  and  made  on  the  marriage  of  Sir  Henry  John  Parker,  the  fa- 
ther, with  Catherine  Page,  the  Talton  estate  (whereof  the  premises  in  question 
formed  a  part)  was  settled  to  the  use  of  Sir  Henry  John  Parker  for  life  with 

(a)  The  fects  and  argument  in  this  can  are  so  saffidentiy  stated  in  the  judgment  of  tfaecouit,  that 
it  was  deemed  unneoesaaTy  to  report  them  at  greater  length.  I^ens,  Serjt,  ihovred  cause  against  uie 
rule,  which  was  obtained  and  supported  fay  the  defendant  in  penon. 

(i)  fiefera  Ridianlaan,  J.,  Waroesfeer  sumnKr  mtmrn,  1819. 
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remainder  to  his  first  and  other  sons  in  tail  male,  with  reversion  to  the  setder 
in  fee. 

There  was  issue  of  this  marriage  one  son,  John  Parker,  who  attained  the  age 
of  twenty-one,  hut  died  in  1767  without  issue,  leaving  his  father.  Sir  Henry 
John  Parker,  him  surviving.  Sir  Henry  John  Parker,  therefore,  (unless  he  hac" 
done  some  act  to  deprive  himself  of  the  reversion  in  fee  retained  to  him  by  the 
settlement  of  1741,)  having  survived  his  only  son,  had  power  to  dispose  by  hif 
will  of  the  reversion  in  fee;  and  he,  by  his  will,  bearing  date  the  10th  day  of 
November,  1769,  devised  the  Talton  estate,  after  the  deaths  of  his  daughters 
•141  ^Margaret  and  Ann  Parker  without  issue  male,  to  Hyde  Parker  for  life 
-J  with  remainder  to  his  first  and  other  sons  in  tail  male,  with  remainder  to 
William  Parker  (eldest  son  of  Sir  Hyde  Parker)  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  with  remainder  to  William  Parker  (now  the 
said  Sir  William  Parker,  Bart.,  and  eldest  son  of  William  Parker,  the  son  of 
Hyde  Parker)  for  life,  with  divers  remainders  over.  And  he  declared  it  to  be 
the  true  meaning  of  his  will,  that  the  above  mentioned  estate  should,  after  the 
decease  of  his  daughters  Margaret  and  Ann  Parker,  without  issue  male,  con 
standy  go  along  with  and  descend  into  the  right  heir  male  of  the  Parker  family 
in  the  manner  he  had  limited  the  same ;  as  such  heir  male  would  inherit  his 
tide,  therefore,  it  was  his  will  that  such  his  estates  and  title  should  descend  ana 
be  enjoyed  together  as  long  as  might  be,  and  the  laws  of  England  would  per- 
mit. ^ 

Sir  William  Parker,  Bart.,  therefore,  the  real  plaintiff,  insisted,  fliat,  all  inter- 
mediate persons  being  dead,  he  was  now  entitled  to  the  premises  in  question 
under  the  will  of  Sir  Henry  John  Parker. 

Mr.  Dillon,  however,  contended,  that  Sir  Henry  John  Parker  had  no  power 
to  dispose,  by  his  will,  of  the  Talton  estate,  he  being,  as  was  contended,  at  the  time 
of  making  his  will,  seised  for  life  only  of  that  estate.  And  this  was  contended 
on  two  grounds.  First,  That  Sir  Henry  John  Parker,  having  accepted  certain 
benefits  devised  to  him  by  the  will  of  his  son  John  Parker,  (which  John  Parker 
had  taken  upon  himself  by  the  same  will  to  devise  the  Talton  estate  to  his  fa- 
ther for  life,  with  remainder  to  his  sisters  of  the  half  blood  Margaret  and  Ann 
Parker  in  fee,)  had,  thereby,  elected  to  abide  by  and  confirm  his  son's  will  in 
all  parts ;  and  that,  by  such  acceptance  and  election,  he  was  either  actually  di- 
•151  ^®^*®^  of  the  reversion  in  fee  reserved  to  him  *by  the  settlement  of  1741, 
-^  or  else,  that  he  and  all  persons 'claiming  under  him  were  estopped  from 
setting  up  that  setdement,  or  otherwise  controverting  the  right  of  John  Parker 
to  dispose  of  the  fee  of  that  estate  to  his  two  sisters.  Secondly,  that  the  jury 
ought  to  have  been  directed  to  presume,  that  some  conveyance  of  the  reversion 
in  fee  had  been  made  by  Sir  Henry  John  Parker  to  his  son  John  Parker.  On 
the  first  point,  many  equity  cases  respecting  election,  from  Noys  v.  Mordaunt^ 
2  Vern.  581,  to  Broome  v.  Monk,  10  Ves.  597,  were  cited,  from  which  it  was 
ai^ed,  that  the  doctrine  of  election  is  n  doctrine  of  the  common  law,  and  bor- 
rowed from  thence  by  courts  of  equity ;  and  that,  although  the  interposition  of 
a  court  nf  equity  may,  in  certain  C4i8es,  be  necessary  to  compel  a  party  to  elect 
yet,  that  when  he  ha^  made  his  election  to  take  under  the  will,  and  has  accepted 
the  benefit  thereby  given  to  him,  (as  was  argued  to  be  the  case  here,)  the  aid 
of  such  a  court  was  not  necessary  to  divest  him  of  any  property  which  he  held 
in  repugnance  to  the  will;  but,  that,  in  such  case,  he  was  ipso  facto  divested  or 
estnpp^  by  the  operation  of  the  common  law. 

It  was  further  argued,  that,  at  the  common  law,  a  man  may  be  estopped  not  only 
by  record  or  deed,  but  also  by  matter  in  pais,  as  by  the  acceptance  of  an  estate. 
And  the  court  was  referred  to  Littleton's  chapter  on  Remitter,  with  Lord  Coke's 
commentary  thereon,  and  to  other  authorities  respecting  the  surrender  of  an  old, 
hy  the  acceptance  of  a  new  lease,  for  the  purpose.of  showing,  that  a  man  may 
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lose  his  older  and  better  title  to  an  estate,  by  accepting  a  conveyance  from  an- 
her.     Lit  s.  667;  Co.  Lit.  ibid. 

And,  finally,  the  court  was  pressed  with  the  authority  of  two  more  modern 
eases,  GoodtUUf  dem.  Edwards  v.  Bailey^  Cowp.  597,  and  Doe  dem,  D,  of 
Devonshire  v.  Jj>rd  George  Cavendish^  4  T.  R.  741,  notis. 

*As  to  the  cases  in  equity,  it  appears  to  us,  that  the  principle  of  them  p^.g 
is  entirely  a  principle  of  equity  proceeding  on  the  doctrine  of  an  implied  ^ 
condition  of  which  a  court  of  equity  will  enforce  the  performance,  viz.  by  com- 
pelling the  devisee,  if  he  elects  to  take  the  benefit  of  the  devise,  to  convey  over 
his  original  estate,  so  that  it  may  pass  in  conformity  to  the  will.  These  cases 
seem  to  us  to  afibrd  no  authority  showing  what  the  efifect  of  such  election  is  at 
the  common  law  and  without  the  aid  of  a  court  of  equity. 

As  to  the  doctrine  of  estoppel,  which  forms  an  exception  in  certain  cases  to 
the  doctrine  of  remitter,  (as  in  the  instance  put  by  Litt.  s.  664,  where  tenant  in 
tail  enfeoffs  his  heir  of  full  age,  who  enters  and  survives  his  father,  and  is  there- 
by estopped  from  claiming  the  estate  tail  per  formam  doni,)  and  also  as  to  the 
doctrine  of  surrender  of  a  lease  by  the  acceptance  of  a  new  one,  (as  when  a 
man,  having  a  lease  for  twenty  years,  accepts  from  the  same  lessor  a  new  lease 
for  ten  years,  and  is  thereby  estopped  from  claiming  his  old  lease  for  twenty 
years,)  all  these  are  cases  of  two  titles  to  the  same  lands,  where  a  man,  by  ac- 
cepting a  new  and  inconsistent  title,  is  precluded  from  setting  up  his  older  and 
better  title  to  the  same  lands.  It  is  obvious,  that  these  cases  fall  very  short 
of  proving  the  point  now  contended  for,  and  indeed  have  no  application  to  it; 
the  point  being  this,  that  a  man,  by  accepting  a  title  to  Blackacre,  is  thereby 
divested  or  estopped  from  setting  up  his  former  title  to  Whiteacre. 

As  to  the  cases  of  Goodtille  v.  Bailey^  and  Doe  v.  Lord  George  Cavendiskf 
in  the  first,  the  court  thought,  that  the  release  might  well  be  construed  as  a  grant 
of  the  reversion;  which  alone  was  sufiScient  to  sustain  the  nonsuit:  and,  in  the 
second,  that  the  power  was  well  executed,  in  toto,  or,  at  all  events,  to  the  ex- 
tent of  giving  to  Lord  George  Cavendish  an  estate  for  life;  in  either  of  which 
*cases  the  lessor  of  the  plaintiflf  could  have  no  right  to  recover.  It  is  p«.^ 
true,  that  the  court,  in  the  reports  of  those  cases,  appears  to  have  thrown  ^ 
out  more  than  was  necessary  for  the  decision,  and  more  than  perhaps  is  con- 
sistent with  the  strict  legal  view  in  which  the  action  of  ejectment  is  now  re- 
garded. These  cases  occurred  at  a  time  when  that  action  was  considered  as  a 
fictitious  action,  in  which  a  different  sort  of  title  would  sufiice  than  what  is  re- 
quired in  a  real  action ;  and  when  it  was  thought  that  an  equitable  title  would 
be  suflicient  to  support  or  to  defend  an  action  of  ejectment,  contrary  to  the  legal 
right  of  possession.  That  the  court,  in  tliese  cases,  had  in  view  the  equitable 
title,  which  was  then  thought  sufficient  in  ejectment,  and  not  the  strict  legal  title, 
is  manifest  from  what  Lord  Mansfield  is  reported  to  have  said  in  considering 
the  doctrine  of  election,  in  Doe  v.  Lord  George  Cavendish^  viz.  "  They 
(namely  the  late  duke*s  children)  claim  great  property  under  the  Duke's  will, 
and  have  taken  it.  If  they  reject  his  will,  they  must  renounce  all  benefit  under 
it.  I'herefore  they  are  bound  to  sufier  a  recovery,  or  make  the  title  complete.** 
His  lordship  seems  to  consider  that  the  obligation  on  the  party  to  suflfer  a  re- 
covery and  complete  the  title  is,  for  the  purpose  of  an  ejectment,  equivalent  to 
a  recovery  actually  suffered,  and  the  title  completed. 

But  this  doctrine  has  been  overruled  by  the  cases  of  Doe  dem^  Hodsden  v. 
Staple,  2  T.  R.  684:  Goodtille  dem.  Jones,  v.  Jones,  7  T.  R.  47;  and  Doe 
dem.  Da  Casta,  v.  Wharton,  8  T.  R.  2,  and  by  the  constant  practice  of  courts 
of  common  law  for  these  last  thirty  years. 

As  to  the  second  point  contended  for  by  Mr.  Dillon,  namely,  that  the  jury 


ought  to  have  been  directed  to  ^presume,  that  some  conveyance  of  the  re- 
version in  fee  had  been  made  by  Sir  Henry  John  Parker  to  his  uon  John 
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Parker,  Mr.  Dillon  read  in  evidence  at  the  trial,  the  answer  of  Sir  William  Par- 
ker to  a  bill  filed  against  him  by  Mr.  Dillon,  in  which  answer  Sir  William  Par- 
ker admits,  that  he  believes  that  certain  articles  of  agreement  between  Sir  Hen- 
ry John  Parker  and  his  son  John  Parker  were  made  in  the  year  1766,  whereby 
the  said  John  Parker  agreed  to  pay  700/.  and  also  an  annuity  of  200/.  per  an- 
num to  his  father;  and  his  father,  in  consideration  thereof,  agreed  to  convey  the 
Talton  estate  immediately  to  his  son,  subject  to  a  proviso,  that  if  the  son  should 
die  in  the  lifetime  of  the  father,  the  said  conveyance  was  to  be  wholly  void. 

Mr.  Dillon  from  that  admission  argued,  not  only  that  it  is  to  be  presumed 
that  such  a  conveyance  was  in  fact  made,  but,  that  it  must  be  presumed  to  have, 
been  a  conveyance  operating  according  to  the  common  law,  whereby  the  free- 
hold would  pass  to  the  son,  subject  only  to  a  condition  whereby  the  father  was 
to  be  entitled  to  enter,  in  the  event  of  his  surviving  his  son;  and,  if  so,  then 
Mr.  DUlon  further  argued,  that  it  could  not  be  presumed  that  the  father  had 
made  an  entry  to  enforce  the  condition  broken. 

To  this  argument  it  appears  to  us  that  a  short  answer  may  be  given.  If  it  is 
to  be  presumed  that  any  conveyance  was  in  part  executed,  it  should  be  pre- 
sumed that  it  was  such  a  conveyance  as  would  best  effectuate  the  intention  of 
the  parties.  Now  the  intention  clearly  was,  that  in  the  event,  which  has  hap- 
pened, of  the  father  surviving  the  son,  the  conveyance  was  to  be  wholly  void, 
and  this  intention  might  have  been  eflfectuated  by  a  conveyance  operating  under 
the  statute  of  uses,  whereby,  in  the  event  contemplated,  the  use  would  have  been 
•101  '®^^*®^  ^^  ^®  father,  without  the  necessity  of  any  entry.  »0n  this  short 
^  ground,  therefore,  without  considering  other  grounds,  we  think  no  such 
conveyance  can  be  presumed  as  would  enable  the  son  to  dispose  of  the  fee  by 
his  will. 

Another  question  was  made  by  Mr.  Dillon,  whether  certain  letters  written  by 
Sir  William  Parker,  the  father  of  the  present  Sir  William  Parker,  ought  not  to 
have  been  admitted  in  evidence? 

On  this  point  we  think  it  sufficient  to  say,  that  it  does  not  appear  to  us,  that 
the  present  Sir  William  Parker  claims  under  the  late  Sir  William  Parker;  and, 
therefore,  we  think  that  the  letters  of  the  former  cannot  be  evidence  to  affect  the 
title  of  the  latter.  On  all  these  grounds  we  are  of  opinion  that  the  rule  for  the 
new  trial  must  be  Discharged. 


DRAKE  t;.  ROGERS  and  PULLAN, 

The  memorial  of  an  annuity  deed  stated  the  considenition  to  conoat  of  Bank  of  ISngland  notea, 
payable  on  demand,  and  of  a  draft  payable  at  a  banker's  without  specifying  the  time  whoi.  The 
annuity  had  been  paid  eleven  yean,  and  the  attesting  witness  and  agent  of  the  grantee  were  bodi 
dead.  The  court  set  aaide  the  securities  on  the  ground  that  the  memoxial  did  not  state  when  the 
draft  was  payable,  or  whether  it  had  been  in  fact  paid. 

The  memorial  of  an  annuity,  a(^r  reciting  the  indenture  by  which  it  was 
granted,  stated  the  consideration  of  the  annuity  to  be,  "  the  sum  of  85/.  in  notes 
of  the  governor  and  company  of  the  bank  of  England  payable  to  bearer  on  de- 
mand, and  also  the  sum  of  65/.  by  a  draft  bearing  even  date  herewith  drawn  by 
jp^Q-i  John  Moore  *of  No.  50,  Great  Marlborough  Street,  gentleman,  on,  and 
-^  payable  at  Messrs.  Birch,  Chambers,  and  Hobbs,  bankers.  Bond  Street, 
Tendon,  to  Thomas  Rogers,  in  his  own  person,  (by  and  with  the  privity  and 
consent  of  Benjamin  Pullan  testified  by  his  executing  the  said  indenture,)  well 
and  truly  paid  by  the  said  John  Drake,  immediately  before  the  execution  of  the 
said  indenture,  the  receipt  whereof  the  said  Thomas  Rogers  did  thereby  acknow- 
ledge, and  of  and  from  the  same,  and  every  part  thereof,  did  thereby  acquit,  re* 
leasie,  and  for  ever  discharge  the  said  John  Drake,  his  heirs,  executors,  adminis- 
trators, and  assigns  and  every  of  them. " 

Rogers  was  an  under  graduate  of  Cambridge.     The  annuity  was  granted  by 
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the  defendants  in  1808  for  their  liveSf  and  the  life  of  the  longei  liver  of  them* 
and  secuied  hy  a  warrant  of  attorney  to  enter  up  judgment  for  300/.  John 
Moore,  who  had  acted  as  Drake's  agent,  and  Luke  Nayler,  the  only  attesting 
witness,  died,  the  former  in  1814,  the  latter  in  1818.  The  annuity  was  paid  up 
to  the  3l8t  May,  1810, 

Judgment  had  been  entered  up  on  the  warrant  of  attorney  on  the  19th  Octo- 
ber, 1808,  as  of  the  then  preceding  Trinity  term. 

BlosseU  Seijt.,  in  the  last  term  had  obtained  a  nile  nisi  to  set  aside  the  judg- 
ment signed  upon  this  warrant  of  attorney,  and  to  stay  execution,  on  the  ground, 
^  that  the  memorial  did  not  set  forth  when  the  draught  for  65/.  therein  mentioned 
'  was  payable,  or  whether  it  ever  had  been  really  paid.     He  cited  Rumball  v. 
Murray^  3  T.  R.  298;  Berry  v.  Bmtley^  6  T.  R.  690;  and  Poole  v.  Cabanes, 
8  T.  R.  328. 

Onalowy  Seijt.,  now  showed  cause  against  the  rule.  In  BumbaU  v.  Murray^ 
and  Berry  v.  Bentley,  it  appeared  ^clearly  that  the  checks  had  not  been  p^^  i 
paid  before  the  execution  of  the  indenture.  Eyrb,  C.  J.,  in  Morris  v.  ^ 
ffall^  1  B.  &  P.  208,  laments  that  such  a  decision  as  took  place  in  the  above 
cases  should  ever  have  been  come  to;  and  in  Ex  parte  Maxwell^  2  East,  85,  Lord 
Kenvon  refused  to  set  aside  an  annuity  where  the  witnesses  were  dead  and  the 
annuity  had  been  paid  seven  years,  intimating  that  by  analogy  to  cases  imder 
the  statute  of  limitations,  the  objection  should  be  made  within  six  years.  In 
the  present  case  the  witnesses  are  dead,  and  the  parties  have  lain  by  for  twelve 
years.  In  O^CaUaghant.  IngUby^  9  East,  135,  the  consideration  was  stated 
to  have  been  paid  '*  at  or  before  "  the  execution  of  the  deeds,  and  held  good 
Here  it  is  said  to  have  been  paid  ** immediately  before;*'  which  is  a  much 
stronger  expression  than  any  which  those  cases  contain.  The  court  cannot 
now  be  called  on  to  infer  that  the  sum  of  65/.  mentioned  in  the  memorial  was 
a  draft  not  turned  into  cash.  A  banker's  check  is  commonly  considered  as  mo- 
ney.    Ex  parte  MickeU^  2  East,  137. 

Bloasetf  Serjt.,  in  support  of  his  rule.  The  annuity  was  here  granted  by  an 
undergraduate,  and  a  time  has  elapsed  since  the  grant  of  it,  sufficient  to  repay 
the  consideration*money,  principal^  and  interest,  over  and  over  again.  But  the  le- 
gal objection  is  that  which  was  stated  on  moving  for  this  rule.  The  draft  is  de- 
scribed as  payable  (a  word  importing  something  future)  at  the  house  of  Messrs. 
Birch  and  Co.  It  is  not  the  money,  but  the  draft,  which  is  said  to  be  paid  immedi- 
ately before  the  execution  of  the  indenture.  This  distinguishes  the  present  case 
from  Bumball  v.  Murray^  and  Berry  v.  Beniley^  for  in  those  cases  the  consi- 
deration is  stated  to  have  been  paid.  The  decision  in  Morris  v.  ff'aU  is  in 
"favour  of  the  defendants.  If  it  were  sufficient  to  state,  that  the  grantee  r^oo 
paid  partly  by  money  and  partly  by  draft,  (the  time  at  which  the  draft  >- 
is  payable,  not  being  mentioned,)  a  door  would  be  opened  to  every  species  ot 
imposition,  as  the  draft  might  never  be  paid,  or  paid  at  such  a  distance  of  time 
that  the  discount  might  materially  diminish  the  consideration  agreed  upon.  The 
view,  therefore,  taken  by  the  courts  of  this  subject  is  correct.  The  other  cases 
cited  do  not  apply.  In  Ex. parte  Maxwell  the  consideration  was  stated  to 
have  been  paid  on  the  day  of  the  date  of  the  annuity-deed.  Ex  parte  Michell 
only  shows  that  if  the  consideration  be  paid  in  money  before  execution  of  the 
deeds,  the  annuity  will  be  valid.  As  to  0*CaUaghan  v.  IngUby^  the  sum 
was  there  stated  to  be  paid  in  hand. 

Dallas,  C.J.  This  is  an  objection  which  ought  not  to  be  encouraged.  The 
grantor,  at  the  distance  of  twelve  years  from  the  execution  of  the  deed,  at  a  pe- 
riod when  all  the  witnesses  who  could  have  spoken  to  the  transaction  are  dead, 
raises  his  objection  for  the  first  time.  It  is  no  answer  to  say,  that  the  princi- 
pal has  been  paid  as  well  as  the  interest,  for  that  may  be  the  case  with  all  an- 
nuities; they  are  granted  upon  the  chance  of  life,  and  if 'the  grantor  had  died 
within  a  year,  the  grantee  would  have  lost  all.     As  little  weight  is  there  in  the 
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observation,  that  this  was  a  transaction  entered  into  with  a  person  in  early  life; 
because  upon  every  principle  of  honesty  and  justice  he  should  be  the  less  dis- 
posed to  come  here  to  set  it  aside.  This  case  may  be  considered  upon  two 
grounds,  on  principle  and  on  authority ;  and,  as  to  the  authorities,  it  is  now  too 
late  to  lament  the  turn  which  the  cases  have  taken ;  for,  so  often  have  matters 
of  this  sort  been  decided,  that  even  in  the  time  of  that  eminent  person  who  re- 
*231  S*^^^^  ^^®  result  of  the  decisions,  the  law  was  setUed  as  clearly  *as  it 

•J  ever  can  be.  Now  with  regard  to  the  principle,  it  is  objected  here  that 
the  memorial  does  not  state  when  the  draA  for  65/.  was  payable,  or  whether  it 
was  ever  paid,  so  tha%  it  is  uncertain  whether  the  grantor  of  the  annuity  ever 
received  the  whole  of  the  consideration  for  it.  In  principle  there  is  a  reason 
why  it  should  appear  upon  the  face  of  the  memorial  when  the  draft  was  paya- 
ble, and  that  reason  is  given  in  Berry  v.  Bentley.  *'  The  objection  was,  that 
the  memorial  did  not  set  forth  when  the  note  was  payable,  whether  immediately 
or  at  a  distant  day ;  for  if  at  a  distant  day,  it  was  not  worth  700/.  by  reason  of 
the  discount.'*  Now  the  draA  in  this  case  might  have  been  payable  at  a  dis- 
tant day,  and  the  grantor  might  have  lost  so  much  of  his  consideration  as  the 
discount  of  the  draft  for  the  intermediate  time  might  amount  to.  In  substance, 
therefore,  and  on  principle,  here  is  a  ground  why  the  time  at  which  a  bill  is 
payable  should  appear  on  the  memorial. 

This  brings  me  to  the  cases  which  have  been  decided ;  but  before  I  enter  on 
them  I  will  revert  to  the  language  of  this  memorial:  it  is,  *'  that  in  pursuance 
of  the  said  agreement,  and  in  consideration  of  the  sum  of  eiffhty-five  pounds  in 
notes  of  the  governor  and  company  of  the  Bank  of  England  payable  to  bearer 
on  demand,  and  also  of  the  sum  of  sixty-five  pounds  by  a  draA  bearing  even 
date  herewith,  drawn  by  John  Moore  of  No.  50  Great  Marlborough  Street,  gen- 
tleman, on,  and  payable  at  Messrs.  Birch,  Chambers,  and  Hobbs,  bankers,  Bond 
Street,  London,"  (without  saying  when)  **  to  the  said  Thomas  Rogers  in  his 
own  person,  (by  and  with  the  privity  and  consent  of  the  said  Benjamin  Pulian, 
testified  by  his  executing  the  said  indenture,)  well  and  truly  paid  by  the  said 
John  Drake  immediately  before  the  execution  of  the  said  indenture,  the  receipt 
*241  ^^€''6®^^®  said  Thomas  Rogers  did  thereby  acknowledge,'* — Now  *what 

-'  does  he  acknowledge !  Not  the  receipt  of  the  money,  but  of  the  draA. 
That  leaves  the  objection  where  it  was,  namely,  whether  it  is  necessary  on. 
principle  and  on  the  decided  cases,  that  the  memorial  should  express  the  time  when 
the  draA  is  payable ;  and  there  are  cases  directly  in  point.  First,  Berry  v.  Bent" 
ley:  then  Poole  v.  Cabanes;  and  that  case  is  much  stronger  than  the  present,  for 
there  it  appeared  on  the  memorial,  that  the  draft  was  duly  honoured;  but  the  third 
objection  taken  was,  that  the  consideration  was  not  sufficiendy  stated  in  thememo- 
risd.  Gibbs  produced  an  affidavit  that  the  annuity  had  been  regularly  paid  seven 
years;  that  the  party  who  drew  the  draA  was  dead ;  and  then  insisted  that  this  ob- 
jection ought  not  to  be  made,  when  the  only  person,  who  could  disprove  it  was  dead: 
upon  which  the  court  were  about  to  discharge  the  rule,  when  Lawes  observed 
that  the  last  objection  appeared  on  the  memorial  itself,  where  it  was  stated  that 
part  of  the  money  was  paid  by  a  banker's  check,  without  setting  forth  the  time 
when  the  check  was  payable,  and  referred  to  Berry  v.  Bentley,  .  Gibbs  then 
said  a  banker's  check  was  always  considered  as  money,  and  that  the  payment 
in  Berry  v.  Beniley  was  made  by  a  promissory  note.  But  the  court  thought 
that  was  immaterial,  and  the  rule  was  made  absolutcf,  the  defendants  agreeing 
to  return  the  principal  on  taking  an  account  before  the  master.  It  appears  to 
me  from  these  two  cases,  and  also  upon  principle,  that  it  is  necessary  to  state  in 
the  memorial  at  what  time  a  bill  or  draft  given  as  part  of  the  consideration  was 
payable.  But,  before  coming  to  a  decision,  I  wiU  look  into  O'CaUaglum  v. 
Ingilby,  Cur,  adv.  vulL 

The  court  on  the  next  day  made  the  rule  absolute,  but  imposed  on  the  de- 
•251  ^^°^^"^  ^®  condition  of  returning  *the  principal  on  taking  an  account  be- 

J  fore  the  prothonotary.  Rule  absolute. 
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HALE  t^.  SMALL  and  Others. 

l/cA/,  that  evidence  of  a  dfaling  iii  hope  was  properiy  admitted  in  a  cause  brought  to  tiy  tfie  tb- 
lidity  of  a  commiagion  of  bankrupt,  deacribing  me  plaintiff  as  a  dealer  in  cattle,  seeking  bis  trade 
of  living  by  buying  and  selling. 

A  COMMISSION  of  bankrupt  described  the  plaintiff  as  ^*  Edward  Hale,'of  West 
Worldham  in  the  county  of  Southampton,  dealer  in  cattle,  u«ing  and  exercising 
the  trade  of  merchandise,  by  way  of  bargaining,  exchange,  bartering  and  chevi- 
sance,  seeking  his  trade  of  living  by  buying  and  selling."  The  plaintiff,  in  order 
to  try  the  validity  of  the  commission,  sued  the  defendants  (assignees  under  the 
commission)  in  trespass  for  taking  his  goods.  At  the  trial  before  Wood,  B., 
(Winchester  Spring  assizes,  1820)  evidence  of  a  dealing  in  hops  was  tendered, 
to  prove  the  trading  of  the  plaintiff;  the  evidence  was  objected  to,  but  admitted, 
and  was  the  only  evidence  of  a  dealing.  Verdict  for  the  defendants.  This  was 
the  third  trial ;  the  first  verdict  having  been  given  for  the  defendants,  the  second 
for  the  plaintiff,  and  the  last  new  trid  having  been  granted  on  the  ground  that 
the  plaintiff  might  have  been  taken  by  surprise,  by  evidence  of  a  dealing  in  hops 
after  being  described  in  the  commission,  as  a  dealer  in  cattle. 

Onslow^  Serjt.,  had  obtained  a  rule  nisi  to  set  aside  this  verdict,  and  have  a 
new  trial,  on  the  ground,  among  other  objections,  that  under  the  terms  of  this 
commission,  the  evidence  tendered  at  the  trial  was  improperly  admitted. 

*Peil,  Serjt.,  on  showing  cause,  cited  Ex^  parte  Herbert,  2  Ves.  &  B.  r^.ja 
399,  as  in  point,  and  contended,  that  it  was  not  necessary  to  state  iji  the  ^ 
commission  any  specific  manner  of  dealing,  but  merely  to  pursue  the  words  of 
the  statute,  which  this  commission  had  done,  by  describing  the  plaintiff  as  one 
who  gained  his  living  by  buying  and  selling.  There  might  be  a  convenience  in 
giving  the  bankrupt  notice,  by  specifying  some  trade;  but  he  would  be  as  little 
assisted  by  the  common  description  of  dealer  and  chapman,  as  by  the  mention 
of  a  trade  which  he  did  not  exercise.  A  decision  had  been  pronounced  by  the 
Jjord  Chancellor,  in  this  very  case,  in  which  his  lordship  had  refused  to  amend 
or  set  aside  the  commission. 

Onslow,  in  support  of  his  rule,  urged,  that  the  Lord  Chancellor's  decision  in 
this  case,  only  proved  that  he  would  not  amend  a  commission,  which  in  fact  he 
never  did,  after  it  had  been  acted  upon;  but  it  did  not  follow  that  the  commis 
sion  was  valid  because  the  Chancellor  would  not  amend  it.  It  would  be  of 
mischievous  consequence  if  a  false  description  or  no  description  of  the  party 
were  given  in  the  commission,  and  an  extraordinary  departure  from  the  usual 
form. 

Dallas,  C.  J.  In  this  commission  the  plaintiff  is  thus  described,  "  of  West 
Worldham  in  the  coilnty  of  Southampton,  dealer  in  cattle,  using  and  exercising 
the  trade  of  merchandise,  by  way  of  bargaining,  exchange,  bartering  and  chevi- 
sance,  seeking  his  trade  of  living  by  buying  and  selling.'*  .  He  is  described  not 
only  as  a  dealer  in  cattle,  but  as  a  person  gaining  his  livelihood  by  buying  and 
selling.  It  is  necessary  now  to  consider  whether  the  expression  •*  dealer  in 
cattle,"  is  descriptive  of  the  bankrupt's  person,  or  of  his  trade,  and  if  it  he  de- 
scriptive ♦of  his  trade,  whether  it  may  not  be  rejected  as  surplusage.  It  ^^ 
was  contended,  that  evidence  of  a  trading  ought  not  to  have  been  admitted  >- 
under  such  a  description ;  and  when  this  came  before  the  court  on  a  former  oc- 
casion, they  thought  it  might  be  a  surprise  upon  the  party,  if  the  defendants 
were  to  set  up  evidence  of  a  trading  in  hops,  as  the  only  trading  nn  wliich  the 
bankruptcy  rested,  after  having  described  the  plaintiff  as  a  dealer  in  cattle. 
They  did  not  go  the  length  of  saying,  that  the  commission  was  therefore  invalid, 
but  Uiought  grounds  were  laid  for  sending  the  case  down  to  a  new  trial,  lest 
there  should  have  been  any  surprise  on  the  plaintiff.  I  still  think  that  it  may 
be  a  source  of  inconvenience  to  describe  a  party  as  acting  in  one  capacity,  and 
then  to  offer  evidence  of  his  acting  in  another  and  a  different  capacity. 
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When  the  cause  was  sent  down  a  second  time  for  trial,  all  objection  on  the 
ground  of  surprise  was  removed ;  for  it  was  known,  that  evidence  would  be  set 
up  to  establish  a  dealing  in  hops ;  and  the  only  question  now  is,  whether  the 
description  of  a  dealer  in  cattle  having  been  inserted,  and  the  expression  of 
dealer  and  chapman  having  been  omitted,  the  statement  that  the  party  gained  his 
living  by  buying  and  selling  is  sufficient.  How  then  does  the  matter  stand  on 
reason  and  principle  ?  what  clearer  information  does  the  party  receive  from  the 
expression  dealer  and  chapman,  than  would  be  conveyed  to  him  by  the  descrip- 
tion used  in  the  6tatute,(a)  namely,  a  person  gaining  his  livelihood  by  buying 
and  selling.  My  brother  Park  expressed  himself  in  these  terms,  when  the 
question  was  last  raised  in  this  court.  *'  The  general  statement  that  the  bank- 
rupt got  his  living  by  buying  and  selling,  will  admit  the  finding  of  any  particular 
•281  ^"id'"g«'*(^)  Here,  if  •the  term  dealer  and  chapman,  or  in  the  absence 
-^  of  that,  if  the  term  buying  and  selling  would  entitle  the  defendants  to 
prove  any  trading,  then  the  question  is,  whether  the  naming  a  particular  trade 
would  operate  to  exclude  such  general  proof.  In  Ex  parte  Herberts  the  Lord 
Chancellor  held,  that  the  general  allegation  of  buying  and  selling  was  sufficient 
to  render  the  commission  valid ;  and  the  only  difference  between  that  case  and 
the  present  is,  that  there  the  question  was,  as  to  the  sufficiency  of  the  general 
words,  here  the  question  is  as  to  the  admissibility  of  general  evidence  under 
those  words.  It  appears,  to  me,  therefore,  that  the  words  dealer  in  cattle  are 
descriptive  of  the  person  only,  and  as  such  not  material,  while  the  words  buy- 
ing  and  selling,  as  descriptive  of  a  trader,  are  sufficient  to  render  the  commis- 
sion valid,  and  to  admit  evidence  to  prove  any  act  of  trading. 

BuRRODGH,  J.  The  language  of  the  act  is,  **  any  merchant  or  other  person 
using  or  exercising  the  trade  of  merchandise  by  way  of  bargaining,  exchange, 
rechange,  bartry,  chevisance,  or  otherwise  in  gross  or  by  retail,  or  seeking  his 
or  her  trade  of  living  by  buying  and  selling."(c)  The  expression  dealer  and 
chtqmian  does  not  exist  in  any  of  the  acts  touching  bankrupts,  and  only  found 
its  way  into  commissions,  to  enable  the  parties  to  prove  a  general  trading.  But 
I  am  still  of  opinion,  that  some  description  of  the  person  is  necessary ;  *'  Esquire  *' 
would  be  sufficient,  if  xmng  trade  by  buying  and  selling  were  added;  but 
some  description  is  necessary;  and  when  that  nas  been  formally  given,  there  is 
no  objection  to  letting  in  evidence  of  any  kind  of  trading.  A  man  has  been  de- 
scribed as  a  waterman,  in  which  capacity  he  was  not  subject  to  the  bankrupt 
•201  ^^^^*  ^^^  *^^^  being  merely  descriptive  of  the  person,  the  parties  were 
^  allowed  to  go  on  and  prove  a  trading.  So  here,  though  the  plaintiff  was 
personally  described  as  a  dealer  in  catde,  it  was  competent  to  the  defendants 
under  the  general  words  to  prove  any  species  of  trading.  I  think,  therefore, 
the  dealing  in  hops  was  properly  admitted  in  evidence  under  this  commission. 

Richardson,  J.  I  am  of  the  same  opinion.  When  this  was  first  before  the 
court  it  was  objected,  that  a  dealing  in  hops  could  not  be  proved  under  this 
commission,  and  it  struck  the  court  that  there  were  no  commissions,  in  which 
the  words  dealer  and  chapman  were  not  introduced ;  but  they  gave  no  opinion 
on  the  effect  of  the  omission.  Upon  considering  the  subject  it  seems  to  them, 
that  the  general  words  here  convey  every  information,  and  satisfy  every  point 
\hAi  dealer  and  chapman  would.  In  common  cases  some  particular  trade  .is 
usually  prefixed,  as  **  silk  mercer,  dealer  and  chapman ;"  but  it  could  not  be 
doubted,  that  under  such  expression,  evidence  might  be  admitted  to  show  that 
the  party  was  a  general  merchant.  I  think,  the  same  may  be  done  here,  under 
words  which  in  meaning  are  equivalent  to  dealer  and  chapman,  and  more  au 
thorized  by  the  language  of  the  statute.  Rule  discharged 

(«)  13  Elicc.  7,  &  1.  {h)  3  B.  Moore,  58.  (e)  13  Eliz.  c  7,  s.  1. 


24  Gray  v.  Shilling.  E.  T.  1820.  [30 

•GRAY  V.  SHILLING.  [•30 

By  the  2  G.  3,  c.  67,  (local  act,)  under  whidi  a  turnpike  gate  was  erected  at  L.,  flie  toQ,  wbcn 
carriagpes  ^aned,  waa  imposed  on  the  carriagea,  not  on  tl^  hoTWs  drawing  tbeih ;  and  pennoa 
having  paid  on  passing,  were,  on  their  return  the  aame  da^,  exempt  from  tdl.  By  the  49  G.  3, 
c  28,  (local  act,)  applying  to  the  same  turnpike,  and  recitmg  the  former  act,  the  old  toUii  were  n>- 
pealed,  and  the  new  toll,  when  carriages  passed,  was  imposed,  not  on  the  carriages,  but  on  the 
hoFBes  drawing  them:  In  the  latter  act,  all  the  provisions,  legulatioos  and  clauses  of  the  former  were 
continued  as  fiiUy  as  if  they  had  been  le-enacted :  Held,  that  where  the  toll  imposed  by  the  latter 
act,  had  been  paid  for  hones  passing  with  a  carriage,  those  horses  were  exempted  fixxn  toU  on  re- 
turning the  same  day,  though  widi  a  different  earring. 

The  declaration  stated,  that  a  certain  toll-gate,  situate  in  the  parish  of  Lam- 
berhurst,  in  Kent,  commonly  called  Lamherhurst  Pound  Gate,  standing  upon 
and  across  a  certain  public  highway  in  the  said  parish,  was  a  gate  erected  by 
virtue  of  the  stat.  2  G.  3,  and  that  the  plaintiff,  after  the  passing  of  that  act,  and 
after  the  passing  of  the  40  G.  3,  to  wit,  on,  Sic.  at,  &c.,  were  lawfully  pos- 
sessed of  four  horses,  which  then  and  there  drew  a  certain  coach  of  the  plaintiff, 
in  and  along  the  highway  and  through  the  toll-gate ;  and  that  for  their  so  passing 
through  the  same,  the  plaintiff  paid  to  the  defendant,  being  the  toll-gate  keeper, 
appointed  to  collect  the  tolls  at  the  said  gate,  the  toll  by  him  demanded  and  due 
in  that  behalf,  by  force  of  the  statute,  &c.,  and  obtained  and  received  from  the 
defendant,  so  being  such  toll-gate  keeper,  a  proper  and  sufficient  ticket,  denoting 
the  due  payment  of  such  toll,  and  that  afterwards  and  before  12  o'clock  at  night 
of  the  same  day,  the  same  horses  were  lawfully  drawing  another  and  different 
coach  of  the  plaintiff*s  in  and  along  the  highway  and  near  to  the  gate,  for  the 
purpose  of  passing  through  the  same  free  of  toll,  and,  for  that  purpose,  the  plain- 
tiff then  and  there  presented  and  showed  the  defendant  the  ticket,  and  demand- 
ed permission  of  the  defendant,  as  such  toll-gate  keeper,  to  pass  through  the 
gate  with  the  horses  and  the  last  mentioned  coach  free  from  toll,  according  to 
the  statute,  &c.,  yet,  that  the  defendant  would  not  suffer  the  horses,  with  the 
last  mentioned  coach,  so  to  pass  through  the  toll-gate  free  of  toll,  but  wholly  re- 
fused, and  on  the  contrary  thereof,  falsely  pretended  that  a  toll  of  one  shilling 
and  fourpence  was  •due  and  payable  to  the  defendant  under  and  by  vir-  rmot 
tue  of  the  statute,  and  injuriously  fastened  the  gate,  and  kept  the  same  ^ 
fastened  for  one  hour,  and  thereby  wrongfully  stopped  and  detained  the  horses 
and  last  mentioned  coach,  and  prevented  the  same  from  passing  through,  until  the 
plaintiff  paid  to  the  defendant  the  sum  of  money  so  pretended  to  be  due  and 
payable  as  aforesaid,  contrary.  Sic,  By  means  whereof  plaintiff  was  injured, 
&c.  General  demurrer  and  joinder. 

Taddy,  Serjt.,  in  support  of  the  demurrer.  The  question  is,  whether  under 
the  49  G.  3,  c.  28,(cr)  horses,  which  •have  passed  through  this  gate,  are  r«oA 
exempt  from  toll  on  returning  the  same  day.     The  2d  of  Geo.  3,  c.  67,  ^ 

(a)  By  the  3  O.  3,  c.  67,  (local  act,)  it  is  enacted,  that  from  and  afler  the  let  of  June,  1763,  it 
fAiall  be  lawful  to  and  for  the  trustees,  &c  aj^inted  to  |Nit  that  act  in  execution,  dec.  to  demand  and 
*ake  the  several  tolls  and  duties  thereinaf^  mentioned,  instead  of  the  tolls  and  duties  laid  and  made 
payable  by  the  act  of  the  14th  of  his  late  Majesty,  before  any  cattle  or  carnage  whatsoever  shall  be 
permitted  to  pass  tlirough  any  bar,  dec.  to  be  erected  by  virtue  of  this  act  on  any  part  nf  the  raads 
leadmg  from  Kipping*s  Croa  to  LamberfauTBt  Pound,  dec.  vis. 

For  eveiy  cofuji,  &c.  (the  toUs  therem  mentioned.) 

For  eveiy  wagon,  dec  (the  tolls  therehi  mentioned.) 

For  eveiT  hone,  dec  laden  or  unladen,  and  not  drawing,  (the  toll  tbeiein  mentioned.) 

Provided,  dec  that  no  person  or  penons  having  paid  the  tolls  or  duties  hereby  directed  to  be  paid 
at  any  of  the  gates,  &c  erected  by  virtue  of  this  act,  through  which  such  person  or  penons  shall  pass 
with  any  horse,  &c,  and  producing  a  ticket,  dec  that  such  toll  was  paid,  (which  ticket,  dec.  the  ool- 
lector,  &JC  is  herel^  requued  upon  demand  to  give,)  shall  be  liable  to  pay  again  for  returning  ever 
so  ofben  through  we  same  gate,  dec  the  same  day,  or  before  13  of  the  dock  at  night,  with  the  same 
hone,  dec  But  if  any  person  or  persons  rfiall  pass  the  same  day  through  the  aaid  turnpike,  a  third 
time,  widi  any  carriage  whatsoever  (with  wood  for  firing  excepted,)  then  such  person  or  pexsona 
shall  be  liable,  &c  to  pay  the  said  toll  or  duty  hereby  imposed  on  such  lespective  carriage,  and  to 
receive  another  ticket,  dec  which  shall  entitle  him  or  them  to  return  through  the  same  gate,  widi 
the  same  carriage,  upon  the  same  day,  once  more  toU-fine;  and  so,  toUts  quotietf  Sac  eveiy  third 
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(to  which  the  49th  refers)  where  carriages  pass,  imposes  the  toll  on  carriages 
not  on  horses  drawing  them,  and  exempts  persons  from  toll  on  their  return  the 
same  day:  the  49th  imposes  the  toll,  when  carriages  pass,  on  the  horses  draw- 
ing them,  and  orders  that  all  the  provisions  of  the  2d  shall  be  re-enacted  and  con- 
tinued. The  question,  therefore,  is,  whether  the  exemptions  of  the  2d  are  re- 
enacted  in  the  49th.  Now  there  are  some  exemptions  from  toll  specified  in  the 
49th,  but  horses  on  their  return  are  ndt  mentioned  among  these  exemptions, 
and  where  some  exemptions  are  mentioned,  others  cannot  be  implied;  the 
exemptions  in  the  first  act,  therefore,  only  apply  to  the  last,  where  they  can 
stand  without  alteration;  for  they  are  continued,  but  not  changed;  and  where  a 
carriage  passes,  it  is  the  carnage  that  is  exempted  by  the  old  act,  not  the  horses 
drawing  it. 

*331  *BosanqueU  Serjt.,  contra.  The  court  will  not  impose  a  duty  unless 
^  there  are  the  clearest  grounds  for  doing  so.  By  the  2d  of  Geo.  3,  per- 
sons returning  the  same  day,  whether  with  horses  or  carriages,  were  exempt  from 
loll.  Though  if  the  carriages  passed  a  third  time  they  were  liable  to  a  second 
toll.  The  new  act  lays  the  duty  upon  the  horses,  but  re-enacts  and  continues  the 
provisions  of  the  old  act.  The  carriage,  therefore,  forming  no  object  of  the  pro- 
visions in  the  new  act,  the  horses  may  be  exempted  on  their  return,  by  virtue 
of  the  clause  in  the  old  act  exempting  persons  returning  with  horses.  If  any 
such  alteration  had  been  intended,  as  that  carriages  or  horses  returning  tlie  same 
day  should  pay  a  second  time,  it  would  have  been  mentioned.  Williams  v. 
Sangar^  10  East,  66,  is  in  point. 

Toddy,  in  reply.  Williams  v.  San  gar  was  a  case  on  a  different  act  of  par- 
liament, and  does  not  apply  here.  The  exemptions  of  2  Geo.  3,  if  re-enacted, 
do  not  include  the  present  case. 

Dallas,  C.  J.  In  this  case  the  party  is  cfearly  exempted  from  toll.  The, 
point  is  decided  in  Williams  v.  Sangar.  There,  the  duty  was  imposed  on 
carriages  drawn  by  horses.  The  duty  being  laid  on  carriages,  and  a  carriage 
returning  the  same  day  being  exempt  from  toll,  it  was  held  that  no  toll  could  be 
exacted  for  a  carriage  returning  the  same  day,  though  the  carriage  should  return 
with  different  horses.  That  case,  therefore,  converting  the  objects  of  toll,  is 
exactly  applicable  to  the  present.  As  to  the  clauses  of  exemption  contained  in 
the  2  Geo.  3,  they  are  adopted  and  re-enacted  by  the  49  Geo.  3,  unless  ex- 
pressly altered,  and  no  alteration  appears  to  have  been  contemplated  by  the 
•341  ^cg'*^*^'®*  *This  would  have  been  our  decision  if  there  were  no  previous 
•J  case,  but  Williams  v.  Sangar  renders  the  matter  perfectly  clear. 

BuRROUGH,  J.  The  old  clauses  must  be  taken  to  be  re-enacted  in  such  a 
manner  as  to  be  applicable  to  the  same  subject.  It  is  clearly  provided  that  per- 
sons shall  not  pay  on  their  return. 

Richardson,  J.  The  exemptions  of  the  former  act  are  applicable  to  the  new 
subject  matter.  Under  the  former  act  horses  returning  were  not  liable ;  in  the 
latter  there  is  no  toll  on  carriages.  Judgment  for  the  plaintiff. 

time  the  nid  jpenon  or  persons  shall  pass  the  same  day  through  the  same  gate,  &c  with  the  said 
carriage,  as  aforoMid. 

By  the  49  G.  3,  c.  28,  (local  act,  applving  to  the  same  turnpike,  and  reciting  the  former  acts,)  it 
m  enacted,  That  all,  &c.  the  tolls  granted,  6cc  by  the  said  redted  acts  to  be  taken  on  the  said  roods, 
shall  from  and  after  the  second  Monday  next  afier  the  passing  of  this  act,  be,  and  the  same  are 
hereby  lepealed;  and  that,  instead  thereof,  there  ahaO  be  demanded  and  taken  at  all,  &c.  the 
gates,  dec.  erected,  dec.  bv  viitue  of  the  said  recited  acti,  or  this  act,  the  aeveral  tolls  following,  viz. 

For  eveiy  horse,  dec.  drawing  any  carriage,  the  sum  of  four  pence. 

For  every  horse,  dec.  laden  or  unladen,  uid  not  drawing,  the  sum  of  one  penny. 

And  it  is  farther  enacted.  That  the  said  recited  acts,  and  all  and  every  the  powers,  authoritiei^ 
provisions,  regulations,  penalties,  forfeitures,  clauses,  matters  and  things,  tlierem  respectively  con 
tained,  except  such  as  relate  to  exemptions  from  stamp  dqties,  and  except  such  as  are  tiereby  rariedy 
altered,  or  repealed,  shall  be,  and  they  are  hereby  furtfier  continued  for  and  during  the  term  herein- 
afler  mentioiied,  as  fiilly  and  effectually,  to  all  intents  and  purposes,  as  if  the  aame  were  repeated 
and  re-enacted  in  the  body  of  this  act,  but  subject,  neveitheleas,  to  the  amendments,  alterations,  va 
riatians,  and  additions,  herein  contairied. 

VOL.  VI.  4  C 
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MORLEY  t..  LAW. 

A  muDomer  of  the  plaintiff  can  only  be  taken  advantage  of  by  plea  in  abatement,  and  afibida  nvi 
ground  for  setting  aside  proceedings  on  motion. 

Gross,  Serjt.,i)ad  obtained  a  rule  to  show  cause  why  the  testaivm  capia^ 
ad  respondendum,  issued  against  the  defendant  in  this  cause,  and  the  sever  u 
proceedings  thereon,  should  not  be  set  aside  for  irregularity,  on  the  ground  <*i 
a  misnomer  of  the  plaintiff.  She  had  sued  as  Mary  Morley,  her  name  being 
Martha. 

Faughan,  Serjt ,  who  showed  cause  against  the  rule,  insisted  that  this  objec- 
tion could  only  be  made  by  plea  in  abatement. 

Cross,  in  support  of  his  rule,  cited  Wilks  v.  Lorck,  2  Taunt.  300,  contend- 
ing that  a  misnomer  of  the  plaintiff  was  to  be  treated  in  the  same  manner  as  a 
misnomer  of  the  defendant 

*But  the  court  referring  him  to  the  Clerk  of  the  Trustees  of  Taunton  p^„- 
Market  v.  Kimberley,  2  Bl.  R.  1120,  and  Gardner  v.  ff'alker,  3  Anstr.  L  ^^ 
035,  said  that  a  misnomer  of  the  plaintiff  could  only  be  taken  advantage  of  by 
plea  in  abatement.     And  the  rule  was  Discharged. 


GRIMES  V.  JOSEPH,  a  Prisoner. 

Where  a  prisoner,  who  had  been  charged  with  a  declaration  as  of  Trinity  term,  1819,  absconded 
during  the  long  vacation,  and  did  not  return  to  custody  till  Hilary  term,  1820,  the  court  would 
not  discharge  him,  though  the  plaintiff  had  not  signed  judgment  by  the  end  a£  Hilary  term,  1820. 

The  defendant  being  in  the  custody  of  the  warden  of  the  Fleet,  was  chai^d 
with  a  declaration  at  tlie  suit  of  the  plaintiff,  about  the  22d  of  July  last,  as  of 
the  then  preceding  Trinity  term.*  Shortly  afterwards  he  caused  himself  to  be 
removed  from  the  prison  of  the  Fleet,  by  a  writ  of  habeas  corpus,  to  the  King's 
Bench  prison,  where  he  procured  the  rules,  and  about  the  4th  of  October  ab- 
sconded to  the  continent,  whence  he  did  not  return  till  Hilary  term  last.  The 
plaintiff,  not  having  signed  judgment  up  to  the  last  day  of  Hilary  term, 

Vaughan,  Serjt.,  in  this  term,  had  obtained  a  rule  to  show  cause  why  the 
defendant  should  not  be  discharged  out  of  custody,  as  to  the  plaintiff  in  this  ac- 
tion, the  plaintiff  not  having  proceeded  to  final  judgment  in  due  time. 

Peake,  Serjt.,  now  showed  cause  against  the  rule,  and  contended  that  the 
plaintiff  was  entitled  to  two  terms  after  the  time  of  the  defendant's  return.  If 
the  plaintiff  had  proceeded  in  the  action,  he  must  have  demanded  a  plea  of  the 
defendant,  and  served  notices  and  rules  on  him,  which,  as  the  defendant  was 
abroad,  the  plaintiff  *could  not  do.  Even  if  he  had  entered  up  final  judg-  ^^  ^^ 
ment,  he  could  not  charge  an  absent  party  in  execution.  >- 

Vaughan,  Serjt.,  in  support  of  his  rule,  urged  that  the  notices  and  rules  might 
have  been  left  with  the  turnkey,  and  that  the  jailer  was  liable,  if  the  prisoner 
was  not  ready  to  be  charged  in  execution. 

Sed  per  Curiam.  The  rule  with  respect  to  signing  judgment  within  a  cer- 
tain time  against  prisoners,  does  not  apply  to  such  a  case  as  the  present;  the 
object  of  the  rule  is  to  prevent  unnecessary  custody ;  here  no  custody  was  oc- 
casioned to  the  prisoner  by  the  plaintiff's  omitting  to  sign  judgment. 

Rule  dischaiged. 
— ^ — 

LINGHAM  V.  WARREN  and  Others,  Executors. 

To  an  avowry  by  executors  for  rent  due  in  fhe  testator*s  life,  it  is  no  plea  *«  That  the  testator  levied 
a  sufficient  distress  for  the  same  rent,"  unless  it  be  also  avernxl  that  the  rent  was  thereoy  8ali»> 
fied. 
Declaration  in  replevin  for  taking  goods  in  a  dwelling-house,  avowry  that 

the  plaintiff  held  the  dwelling-house  in  which,  &c.  as  tenant  to  the  testator  in 
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his  life-time,  and  from  his  death  until  the  time  when,  &c.,  as  tenants  to  the  de- 
fendants as  executors,  by  virtue  of  a  demise  to  the  plaintiff  made  in  the  life 
time  of  the  testator,  under  a  yearly  rent,  payable  quarterly ;  and  because  a  year's 
rent  was  due  from  the  plaintiff  to  the  testator  in  his  life- time,  and  from  the  time 
of  the  death  of  the  testator  to  the  time  when,  &c.  was  due  to  the  defendants 
as  executors,  the  defendants  well  avow,  &c. 

Plea  in  bar,  that  the  defendants  ought  not  to  avow ;  because  the  testator,  in 
his  life-time,  took  and  distrained,  as  a  distress  for  tiie  same  identical  rent  in  the 
•^71  ^^^^^y  mentioned,  divers  goods  and  chattels  of  the  ^plaintiff  of  sufficient 
^  value  to  satisfy  and  discharge  the  rent  in  the  avowry  mentioned,  and 
therein  supposed  to  be  due,  and  in  arrear,  and  unpaid  to  the  defendants  as  exe- 
cutors, and  the  costs  of  taking  and  keeping  the  said  distress,  (to  wit,)  at,  &c. ; 
and  this  the  plaintiff  was  ready  to  verify,  &c. 

Demurrer  and  joinder. 

Vaughan,  Serjt.,  in  support  of  the  demurrer.  The  mere  circumstance  of 
the  testator's  having  taken  a  sufficient  distress  is  no  answer  to  the  avowry  for 
rent  arrear,  unless  by  that  distress  the  amount  of  the  rent  was  actually  recovered. 
That  does  not  appear  on  tiiis  plea ;  and  many  cases  may  be  conceived  in  which 
the  rent  may  not  have  been  recovered,  although  a  sufficient  distress  may  have 
been  taken;  as  where  the  distress  has  been  replevied,  and  by  the  death  of  the 
party  the  suit  has  abated.   Ltar  v.  Ed^jfionds,  1  B.  &  A.  157,  is  in  point. 

LaweSf  Serjt.,  contra.  Lear  v.  Edmonds  was  the  case  of  an  action  for  use 
and  occupation ;  and  it  was  no  answer  to  a  demand  for  money,  to  say  that  a 
distress  had  been  taken,  without  saying  also  that  the  money  had  been  recovered. 
But  the  question  here  is,  whether  the  landlord,  having  taken  one  distress,  can 
proceed  to  take  another;  whether,  even  if  the  debt  be  not  satisfied  by  the  first 
distress,  he  is  not  driven  to  some  other  remedy  instead  of  making  a  second  dis- 
tress. Here  it  is  averred,  that  the  first  distress  was  sufficient;  and  where  tliat 
is  the  case,  the  landlord  cannof  make  a  second.  Before  the  17  Car.  2,  c.  7,  s. 
4,  he  could  not  make  a  second,  even  where  the  first  was  insufficient. 

Dallas,  C.  J.   This  case,  in  principle,  is  not  to  be  distinguished  from  Lear 
«^(.-|  V.  Edmonds.     There  are  many  *cases  supposable,  in  which  the  taking  a 
-^  sufficient  distress  might  not  produce  a  satisfaction  of  the  rent. 

Judgment  for  the  avowants. 


HOLLIS  SOLLY  and  SAMUEL  SOLLY  v.  JOHN  MURRAY  FORBES 
and  ABRAHAM  FREDERIC  DANIEL  ELLERMAN. 

A  release  was  given  by  plaintiflEs  to  A.,  one  of  two  partners,  with  a  provision  that  it  should  not  pre- 
judice any  claims  which  plainti£&  miffht  have  against  B.,  the  other  partner;  and  that,  in  order  to 
cnibrae  the  claims  against  H^  it  sbouM  be  lawful  for  plaintifTs  to  sue  A.,  either  jointly  wi&  B.  or 
separately.  In  an  action  by  pbantifis  against  A.  and  B.  this  release  having  been  pleaded  by  A.and 
■Bl  out  on  oyer  in  the  leplicatiao,  with  an  averment  that  the  action  was  piosecuted  against  A. 
jointly  with  B.,  for  the  purpose  of  enabling  plaintiffs  to  recover  payment  of  moneys  due  from 
o.  and  A.  to  plaintifb,  either  out  of  the  joint  estate  of  B.  and  A^  or  from  fi.  or  his  separate  estate, 
the  replication  was  demurred  to,  and  the  demurrer  oveiruled. 

Declaration  for  money  paid  by  the  plaintiffs  to  the  use  of  defendants,  for 
money  lent,  for  money  had  and  received  by  the  defendants  to  the  use  of  the 
plaintiffs,  for  work  done  and  labour  performed  by  the  plaintiffs  as  agents  tc 
defendants,  for  interest  upon  moneys  lent  by  the  plaintiffs  to  the  defendants,  and 
upon  ^  account  stated  between  the  defendants  and  the  plaintiffs. 

Pleas :  by  Forbes,  general  issue ;  Similiter  thereon.  By  Ellerman,  general 
issue,  a  release,  and  a  set-off.  The  replication  craved  oyer  of  the  supposed  re- 
lease which  was  set  forth  verbatim,  and  which  was  in  substance  an  indenture 
dated  20th  May,  1819,  between  the  plaintiffs,  both  of  the  city  of  London,  mer- 
ehauts  and  co-partners  in  trade  of  the  one  part,  and  Abraham  Frederick  Daniel 
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EUerman,  late  of  Hamburgh,  merchant,  but  then  residing  and  carrying  on  trade 
in  Heligoland,  of  the  other  part,  by  which  indenture  (aAer  reciting  that,  up  to 
the  year  1 806,  EUerman  carried  on  the  trade  or  business  of  a  merchant  at  Ham- 
burgh, and  also  at  Toningen,  in  partnership  with  John  Murray  Forbes  under 
the  firm,  at  each  of  the  last-mentioned  places,  of  Forbes  and  Ellerman,  and  that 
there  were  various  transactions  of  business  between  *Forbes  and  Eller-  r-^^Q 
man,  and  the  plaintiffs;  and  that  in  or  about  the  month  of  March,  1806,  ^ 
Forbes  and  Ellerman,  having  become  embarrassed  in  their  affairs,  stopped  pay- 
ment, and  that  upon  the  balance  of  accounts  between  Forbes  and  Ellerman  and 
the  plaintiffs,  Forbes  and  Ellerman  stood  justly  indebted  unto  the  plaintiffs,  as 
co-partners  in  trade,  in  a  considerable  sum  of  money,  the  whole  of  which  debt 
still  remained  unpaid  and  was  then  due  and  owing  from  Forbes  and  Ellerman 
to  the  plaintiffs ;  and  that  EUerman  had  lately  offered  and  proposed  to  the  plain- 
tiffs to  pay  to  them  in  the  manner  thereinafter  mentioned  the  sum  of  3000/.,  if 
the  plaintiffs  would  give  and  execute  unto  Ellerman  such  release  or  dischai^fe 
for  or  in  respect  of  their  aforesaid  debt  or  demand  on  Forbes  and  Ellerman  as 
thereinafler  was  contained ;)  it  was  witnessed,  that  in  consideration  of  600/.  to 
the  plaintiffs  in  hand  paid  by  Ellerman  immediately  before  the  execution  of 
those  presents,  the  receipt  whereof  the  plaintiffs  did  thereby  jointly  and  severally 
acknowledge,  and  also  in  consideration  of  twenty -four  promissory  notes  of  El- 
leiman,  each  for  100/.  and  each  bearing  date  the  1st  April,  1809,  and  which 
twenty-four  promissory  notes  were  made  payable  to  the  plaintiffs  or  their  order 
successively,  at  one,  two,  three,  four,  five,  six,  seven,  eight,  nine,  ten,  eleven, 
twelve,  thirteen,  fourteen,  fifteen,  sixteen,  seventeen,  eighteen,  nineteen,  twen- 
ty, twenty-one,  twenty-two,  twenty-three,  and  twenty-four  months'  date,  (each  of 
the  said  notes  being  numbered,  and  the  number  of  each  note  corresponding  with  the 
number  of  months  it  had  to  run,)  the  receipt  of  which  said  twenty-four  promis- 
sory notes  (amounting  together  with  the  said  sum  of  600/.  to  the  before  men- 
tioned sum  of  3000/.  so  agreed  to  be  paid  to  an^  accepted  by  the  plaintiffs)  the 
plaintiffs  did  also  thereby  acknowledge;  and  pursuant  to,  and  in  execution  of 
the  agreement  thereinbefore  recited  on  the  part  of  the  plaintiffs,  the  plaintiffs  had, 
and  each  of  them  had,  remised,  released,  *and  forever  discharged,  and  by  ^^.^ 
those  presents  did  and  each  of  them  did,  remise,  release,  and  for  ever  dis-  L 
charge  Ellerman,  his  executors,  administrators,  and^ssigns,of,from,  and  against 
all  and  all  manner  of  actions  and  suiui,  cause  and  causes  of  action  or  suit,  debt, 
sum  and  sums  of  money,  accounts,  bonds,  bills,  notes,  contracts,  agreements,  pro- 
mises, damages,  claims  and  demands  whatever,  in  law  and  in  equity,  which  the 
plaintiffs  then  had,  or  which  they,  or  either  of  them,  their,  or  either  of  their  execu- 
tors, administrators,  or  assigns,  thereafter  could,  should,  or  might  have  against 
Ellerman,  his  executors,  administrators,  or  assigns,  for  or  by  reason  of  any  mat- 
ter, cause,  or  thing  whatsoever,  relating  to  the  premises,  from  the  beginning  of 
the  world,  to  the  day  of  the  date  of  those  presents,  except,  and  subject  never- 
theless to  the  provisoes,  declarations  or  agreements  thereinafter  contained.    Pro- 
vided always  nevertheless,  and  it  was  thereby  agreed  and  declared  by  and  be- 
tween the  parties  to  those  presents,  and  the  true  intent  and  meaning  of  them, 
and   of  those   presents    was,  that   those   presents    or  any  matter   or  thing 
therein  contained  should  not  release,  or  be  construed  and  taken  to  release, 
or  in  any  manner  to  prejudice  and  affect  any  claims  or  demands  which  the 
plaintiffs,  or  either  of  them,  ever  had,  or  then  had,  or  which  they,  or  either 
of  them,  or  either  of  their  executors,  or  administrators,  thereafter  could,  should, 
or  might  have  upon  or  against  Forbes,  either  separately,  or  as  a  partner  with 
Ellerman,  or  the  executors,  administrators,  or  assigns  of  Forbes,  or  upon  or 
against  the  joint  estate  or  effects  of  Forbes  and  Ellerman  in  respect  of  the  oebt 
so  due  from  Forbes  and  Ellerman  to  the  plaintiffs,  or  any  part  of  such  joint 
estate,  or  effects,  whetlier  the  same  should  be  in  the  hands  of  or  recoverable  from 
Forbes  and  Ellerman,  or  either  of  them,  or  any  other  person  or  persons  whom- 
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>4n  ^^^®^*  Provided  also,  nevertheless,  and  it  was  'thereby  declared  anc 
•^  agreed  by  and  between  the  parties  to  those  presents,  and  the  true  intent 
%nd  meaning  of  them,  and  of  those  presents  was,  that  it  should  and  might  be 
aawful  to  and  for  the  plaintiffs,  their  executors,  administrators  or  assigns  from 
time  to  time,  when  and  as  they,  the  plaintiffs,  their  executors,  administrators, 
or  assigns,  should  be  thereto  advised,  to  commence  and  prosecute  any  actions, 
8uit»,  or  other  proceedings,  either  at  law  or  in  equity,  against  Clierman  jointly 
with  Forbes,  or  against  EUerman,  his  executors,  administrators,  and  assigns,  se- 
parately, for  the  purpose  of  re(M)vering,  or  compelling  or  of  enabling  the  plain- 
tiffs, their  executors,  administrators  or  assigns,  to  recover  or  compel  payment, 
or  satisfaction  of  the  debt,  so  due  and  owing  from  Forbes  and  EUerman,  to  the 
plaintiffs  as  aforesaid,  either  by  or  out  of  any  the  joint  estate  or  effects  of 
Forbes  and  EUerman,  or  by  or  from  Forbes,  his  executors,  administrators,  or 
assigns,  or  his  separate  estate  or  effects.  Provided  always  nevertheless,  and  it 
was  thereby  lasdy  declared  and  agreed  by  and  between  the  parties  to  those  pre- 
sents, and  the  true  intent  and  meaning  of  them  and  of  those  presents  was,  that 
in  case  default  should  be  made  in  the  due  payment  of  any  two  of  the  before 
mentioned  prombsory  notes,  successively  io  fall  due,  in  such  manner  as  that  any 
two  of  the  promissory  notes  should  be  due  and  unpaid  at  the  same  time, 
tlien  and  in  such  case  those  presents,  and  every  matter  and  thing  therein  con- 
tained should,  from  and  immediately  after  such  default,  be  absolutely  void  and 
of  no  effect,  and  the  said  sum  of  600/.,  and  aU  or  any  other  sums  or  sum  of 
money,  which  might  at  that  time  have  been  paid,  and  also  all  or  any  other 
sums  or  sum  of  money  which  might  at  any  time  or  times  from  and  after  such 
default,  be  paid,  in  discharge  of  any  of  the  aforesaid  promissory  notes,  should 
be  carried  to  the  credit  of  Forbes  and  EUennan  with  the  plaintiffs,  and  aU  the 
42*1  *''igh^«  claims  and  demands  of  the  plaintiffs,  their  executors,  administra- 
■^  tors  or  assigns  by  reason  or  in  respect  of  the  debt  thereinbefore  mentioned 
to  be  due  to  them  from  Forbei  and  EUerman,  either  upon  or  against  Forbes 
and  EUerman,  joindy  or  separately,  their  or  either  of  their  executors,  adminis- 
trators or  assigns,  or  any  other  persons  or  parties  whomsoever,  should  from  and 
immediately  after  such  default  be  in  full  force  and  virtue  (as  to  so  much  of  the 
debt  so  due  to  the  plaintiffs  as  aforesaid,  as  should  remain  unpaid,)  in  like 
manner,  to  all  intents,  efl^ects,  constructions,  and  purposes,  as  if  those  presents 
had  never  been  made,  any  thing  therein  contained  to  the  contrary  thereof  in 
any  wise,  notwithstanding.  In  witness  whereof,  Sic,  A  memorandnm,  of 
which  the  following  is  the  substance,  was  then  added :  **  This  deed  is  deposited 
by  S.  Solly  and  H.  Solly  (the  plaintiffs)  and  by  G.  B.  on  the  part  of  EUermair 
with  E.  L.,  who  is  to  deliver  it  to  EUerman,  his  executors  or  administrators,  or 
his  or  their  order,  after  due  payment  of  the  within  mentioned  twenty-four  pro 
missory  notes,  according  to  the  tenor  and  meaning  of  the  within  vrritten  indenture, 
but  in  case  of  any  default  in  payment  of  the  promissory  notes,  or  any  of  them,  ac- 
cording to  the  tenor  and  meaning  of  the  within  ^vritten  indenture,  E.  L.  is  to  de- 
liver up  the  indenture  to  S  Solly  and  H.  Solly,  their  executors  or  administra- 
tors, to  be  cancelled,  and  in  the  mean  time  the  indenture  is  t»  remain  in  the 
hands  of  £.  L.  for  the  purposes  aforesaid."^-The  replication  then  concluded 
thus ;  **  Which  being  read  and  heard,  the  plaintiff's  say  that  by  reason  of  any 
tiling  by  the  defendant  EUerman  in  his  plea  alleged  they  ought  not  to  be  barred 
from  having  their  aforesaid  action  thereof  against  him,  because  they  say  that 
Forbes,  with  whom  the  defendant  EUerman  is  jointly  sued  in  this  action,  and 
43*1  ^^^  *9ame  person,  and  not  other  or  different  persons,  and  that  the  said 
-^  Forbes  is  so  sued  as  aforesaid,  as  a  partner  with  the  said  EUerman  in  re- 
spect of  a  certain  part  of  the  moneys,  in  the  said  supposed  writing  of  release 
mentioned  to  be  due  and  owing  from  the  said  Forbes  and  the  said  EUerman  to 
ihe  plaintiffs,  to  wit,  at,  dtc.     And  the  plaintiffs  further  say,  that  this  action  is 
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prosecuted  against  the  said  EUennan  jointly  with  Forbes  for  the  purpose  of  re- 
covering or  compelling,  or  of  enabling  the  plaintiffs  to  recover  or  compel  payment 
or  satisfaction  of  the  moneys  so  due  and  owing  fVom  the  said  Forbes  and  the 
said  EUerman  to  the  plaintifis  as  aforesaid,  either  by  or  out  of  the  joint  estate 
or  effects  of  the  said  Forbes  and  the  said  EUerman,  or  by  or  from  the  said 
Forbes,  or  his  separate  estate  or  effects,  to  wit,  at,  &c.  And  this,  &c.  Where* 
fore,  &c.*'  As  to  the  set-off  the  plaintiffs  replied  that  they  were  not  indebted 
to  the  defendant  EUerman  in  manner  and  form  alleged,  and  as  to  that,  put  them- 
selves on  the  countr}%     Similiter  thereon. 

Demurrer,  and  Joinder  in  demurrer. 

Blosset,  Serjt.,  in  support  of  the  demurrer.  First,  the  provisoes  in  this  re- 
lease are  void,  as  being  repugnant  to  the  nature  of  the  instrument.  Secondly, 
the  release  cannot  at  any  rate  be  taken  advantage  of  in  this  manner,  and  the 
mode  of  pleading  it  here,  is  a  departure  from  the  declaration.  Thirdly,  no  is- 
sue can  be  joined  on  tlie  latter  part  of  the  replication,  as  it  only  avers  what  was 
the  party*s  purpose. 

On  the  first  point  the  general  principle  is  laid  down  by  the  Lord  Chancellor 
in  Bradly  v.  Feixoto^  3  Ves.  Jun.  325.  **  Where  there  is  a  gift  with  a  condi- 
tion inconsistent  with  and  repugnant  to  such  gift,  the  condition  is  void ;"  and  a 
•reference  is  there  made  to  many  cases  in  2  Danvers'  Abr.  22.  To  the  rmjA 
same  effect  is  Moore  and  SaviPs  case^  2  Leon.  132,  and  in  the  judgment  '^ 
of  the  court  in  Stukely  v.  Butler^  the  principle  of  the  rule  is  deeply  considered. 
*'  A  condition  annexed  to  an  estate  given,  is  a  divided  clause  from  the  grant,  and 
therefore  cannot  frustrate  the  grant  precedent,  neither  in  any  thing  expressed, 
nor  in  any  thing  implied,  which  is  of  his  nature  incident  and  inseparable  from 
the  thing  granted."  Hob.  170.  In  RolFs  Abr.  419, 1.  25,  and  418, 1.  25,  the  same 
doctrine  is  laid  down.  From  all  which,  it  appears  that  if  a  proviso  be  incon- 
sistent, either  with  the  nature  of  the  deed  as  expressed  on  the  face  of  it, 
or  as  it  is  to  be  implied  from  the  legal  effect  of  the  instrument,  the  condition  is 
void. 

Secondly,  this  is  a  departure.  The  declaration  charges  the  two  defendants, 
and  the  replication  seeks  to  charge  only  one.  The  defendants  were  obliged  to 
plead  the  release,  for  if  they  had  not  pleaded  it, — if  they  had  pleaded  the  gene- 
ral issue, — both  would  have  been  liable  to  Judgment  and  execution.  Equity 
would  not  have  relieved,  but  would  have  said  that  the  parties  might  have  pleaded 
the  release  at  law :  and  now  in  consequence  of  this  plea,  the  plaintiffs  go  for  a 
claim  very  different  from  that  set  up  by  the  declaration. 

Thirdly,  no  issue  can  be  joined  on  the  replication,  as  it  states  only  what  was 
the  purpose  of  the  party:  a  man*s  intent  cannot  be  put  in  issue.  1  Ld.  Raym. 
261,  Per  Curiam^  in  Bex  v.  Graham;  Booth's  caae^  5  Rep.  77,  3d  Resol. 

Bosanquetf  Serjt,  contrk.  Though  this  deed  is  inartificially  drawn,  yet  look- 
ing to  the  whole  of  it,  the  court  will  put  that  construction  upon  it  which  will 
best  effectuate  the  intention  of  the  parties.  This,  though  a  release  *in  r«^s 
form,  is,  in  substance,  a  covenant  not  to  sue.  There  is  no  reason  there-  ^ 
fore  to  impeach  any  of  the  authorities  cited  on  the  other  side.  If  a  convey- 
ance of  an  estate  be  made,  which  must  be  a  conveyance  or  nothing,  and  there  is 
an  exception  which  defeats  the  estate,  the  exception  is  void.  But  if  the  deed 
can  operate  two  ways,  one  consistently  with  the  exception,  the  other  not,  the 
court  will  be  even  astute  to  make  the  deed  operate  in  conformity  with  the  ex- 
ception. This  is  the  language  of  Lord  Hobart.(a)  So,  Crossing  v.  Sctida" 
morey  1  Vent.  141,  Doe  dem.  Wilkinson  v.  Tranmer^  2  Wils.  75,  Bac.  Abr. 
tit.  Belease,  A.  2,  1  Show,  154,  5,  Pavler  v.  Homersham^  4  M.  &  S.  423, 
Goodtitle  dem.  Edwards  v.  Bayley^  Cowper,  507,  Shepherd's  Touchstone, 
82,  are  all  authorities  to  show  that  deeds  will,  where  it  is  possible,  be  so  con- 
(a)  Hob.  S77,  Earl  of  ClanrickartTt  cage. 
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strued  as  to  effectuate  the  intention  of  the  parties.  The  present  snit  is  quitn 
consistent  with  the  provisoes,  for  Ellerman  is  sued  jointly  with  Forbes  on  a 
joint  debt:  Ellerman  is  only  joined  for  conformity,  and  if  he  or  his  property  be 
taken  in  execution,  he  has  his  remedy  by  an  action  for  damages  on  this  deed, 
taking  it  as  a  covenant  not  to  sue. 

This  is  no  departure;  Ellerman  being  joine'd  only  for  conformity,  as  appears 
by  the  very  deed  set  out  in  the  replication,  the  object  of  the  replication  is  in  sub- 
stance the  same  as  that  of  the  declaration. 

As  to  the  third  point;  there  are, cases  in  which  the  intention  must  be  put  in 
issue;  as  in  an  action  against  a  party  discharged  under  an  insolvent  act;  if  he 
pleads  his  discharge,  the  plaintiffs  must  reply  an  intention  to  proceed  against 
the  effects,  and  not  the  person. 

Blosaetj  in  reply.  There  is  no  analogy  between  the  insolvent  debtor's  case 
and  the  present.  The  plaintiff  takes  his  judgment  in  conformity  with  the  terms 
*Afil  ^^  ^^  *debtor's  discharge;  but  such  a  replication  as  this  was  never  heard 
J  of.  With  respect  to  the  constniction  of  the  deed,  it  never  was  meant  to 
Ifeave  Ellerman  to  his  action  of  covenant.  (Dallas,  G.  J.,  nor  was  it  meant  to 
leave  the  plaintiffs  without  a  remedy.) 

The  plaintiffs  have  a  remedy  in  equity,  but  the  defendants  have  none.  Gould 
it  be  in  the  contemplation  of  Ellerman  that  judgment  and  execution  should  go 
against  him,  and  that  he  shoufi  be  left  to  sue  in  covenant  a  person,  who  might 
have  no  effects  to  answer  him  in  damages  ?  The  authorities  in  Bacon's  Abridg- 
ment go  to  show,  that  a  covenant  not  to  sue  may  enure  as  a  release ;  but  this  is 
very  different  from  the  position  that  a  release  may  enure  as  a  covenant  not  to 
sue,  and  the  judgment  of  the  court  in  Button  v.  Eyre,  6  Taunt.  289,  S.  C. 
1  Marsh.  603,  turns  on  t^e  former  ground.  The  question  really  before  the 
court  is  beside  the  cases  cited  by  the  plaintiffs.  Gan  the  parties  fetter  the  legal 
operation  of  a  release  upon  the  very  matter  on  which  the  release  is  to  operate  ? 
The  subject  matter  on  which  the  deed  is  to  operate  may  be  narrowed  or  divided, 
but  the  mode  of  operation  cannot  be  changed.  A  party  who  enters  into  a  deed 
is  presumed  to  do  so  with  a  full  knowledge  of  all  its  effects. 

As  to  the  departure,  the  declaration  is  in  the  usual  form,  and  it  no  where  ap- 
pears that  Ellerman  was  joined  merely  for  conformity,  so  that  upon  the  face  of 
the  pleadings,  the  demand  in  the  replication  differs  from  that  in  the  declaration. 

Cur,  adv.  vult, 

Dalla9,  G.  J.,  now  delivered  the  judgment  of  the  cx)urt.  The  circum- 
stances, under  which  this  case  comes  before  the  court  will  appear  by  referring  to 
the  pleadings  at  large.  The  general  question  which  arises  is,  whether  the  re- 
•471  ^^^^^  ^^  ^^^  ^^^^^  constituted  a  bar  to  the  ^action.  Of  the  intention  of 
J  the  parties  no  doubt  can  be  entertained.  It  was  meant  to  release  Eller- 
man as  to  person  and  effects,  but  not  Forbes ;  and,  therefore,  to  retain  against 
Ellerman  every  right  and  remedy  necessary  to  enforce  payment  from  Forbes. 
But  so  to  construe  the  release  as  to  make  it  a  release  of  both,  which  it  would  be 
if  no  action  could  be  brought  against  Forbes,  because  Ellerman  could  not  be 
joined,  would  make  it  operate  not  to  effectuate  but  to  defeat  the  intent  of  the 
parties.  As  little  doubt  can  exist  upon  the  words  made  use  of  to  effectuate  the 
intent,  as  upon  the  intent  itself.  It  is  not  an  absolute  and  unqualified  release, 
but  in  terms  conditional  and  provisional,  being  made  subject  to  an  exception; 
such  exception  forming  part  of  the  same  sentence  with  the  words  of  release, 
and  immediately  C4)nnecting  with  and  attaching  upon  them,  and  introductory  to 
and  followed  up  by  a  proviso,  by  which  it  is  expressly  declarecl,  that  nothing 
contained  in  the  deed  of  release  shall  be  taken  to  release,  or  in  any  way  pre* 
judice  or  affect  any  demands  of  the  plaintiffs,  either  against  the  said  John  Mur- 
ray Forbes  separately,  or  as  a  partner  with  Ellerman. — Now  it  would  be  to  re- 
lease and  in  every  way  to  affect  the  demand  against  Forbes  as  partner  witli 
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Ellermaii,  to  give  such  operation  to  the  release  as  in  effect  to  make  it  a  release  to 
both,  by  making  it  a  bar  to  an  action,  in  which  for  the  lecovery  of  a  joint  debt 
both  must  be  jointly  sued.  Nor  does  this  even  rest  on  negative  though  neces- 
sary construction,  for,  in  a  subsequent  part  of  the  deed,  it  is  expressly  provided 
and  declared  to  be  the  true  intent  and  meaning  of  the  release,  that  it  shall  be 
lawful  for  the  plaintiffs  to  commence  and  prosecute  any  action  against  the  said 
Abraham  Frederick  Daniel  EUerman  jointly  with  the  said  John  Murray  Forbes 
for  the  recovery  of  the  joint  debt  due  from  them ;  and  this  is  a  joint  action  for 
the  recovery  of  such  debt,  being,  therefore,  an  action  expressly  and  in  direct 
terms  authorized  by  the  deed  of  release  itself.  *But  against  this,  ob-  r^Ao 
jections  of  a  technical  and  artificial  nature  have  been  raised,  and  we  have  ^ 
been  referred  to  many  cases,  in  which  it  has  been  held,  that  a  saving  or  condi- 
tion repugnant  to  the  nature  of  the  grant  is  void,  and  that  the  grant  remains  abso- 
lute and  unqualified,  the  condition  no  way  operating  in  restraint  of  the  grant- 
It  is  not  necessary  to  pursue  these  cases  into  their  detail :— they  are  all  cases 
of  notoriety,  the  law  of  which  is  not  to  be  disputed,  and  the  only  question  is 
upon  their  application.  But  with  respect  to  them  all  I  would  observe,  that  in 
one  of  the  cases  cited  at  the  bar  it  was  correctly  stated,  that  the  rule  of  con- 
struction in  modem  times  has  been  more  equitable  than  formerly ;  courts  look- 
ing rather  to  the  intention  of  the  parties  than  to  the  strict  letter ;  not  suffering 
the  latter  to  defeat  the  former,  but  in  certain  ca^  of  exception  to  which  it  is 
not  now  necessary  to  refer. — Taking  these  cases,  however,  such  as  they  are, 
the  application  sought  to  be  established  is  altogether  fallacious.— It  is  assumed, 
that,  wherever  the  word  release  is  made  use  of,  it  must  operate  absolutely  and 
unconditionally,  though  immediately  and  in  the  same  sentence  followed  by 
words,  which  show  it  to  be  partial  and  particular  only,  and  the  general  words 
being  in  no  respect  repugnant  to  the  special  words,  but  the  latter  a  qualification 
merely  of  the  former,  leaving  the  release  to  operate  to  every  purpose  except  to 
the  exclusion  of  the  particular  purpose,  which  the  parties  have  declared  it  to  be 
their  intention  it  shall  not  exclude.  This  being  apparent,  both  in  terms  and 
meaning,  what  are  tlie  rules  of  law  which  apply,  narrowing  them  to  the  parti- 
cular point?  I  pass  over  the  general  and  leading  principle,  that  the  intent  of 
the  parties  shall  prevail  as  far  as  by  law  it  may ;  and  further,  that  courts  will 
be  anxious  so  to  construe  the  law  as  to  give  effect  to  that  intent,  provided  it  do 
not  contravene  any  fundamental  rules  of  the  policy  of  the  law.  if  a  deed  can, 
therefore,  operate  two  ways,  one  consistent  with  the  intent  and  *the  other  r-^  .g 
repugnant  to  it,  courts  will  be  ever  astute  so  to  construe  it  as  to  give  ef-  >- 
feet  to  the  intent;  and  the  construction,  I  need  not  add,  must  be  made  on  the 
entire  deed. — The  passage  cited  at  the  bar  is  to  this  effect  material.—**  I  ex- 
ceedingly commend  the  judges  (said  Lord  Hobart)  that  are  curious  and  almost 
subtle  to  invent  reasons  and  means  to  make  acts  according  to  the  just  intent  of 
the  parties,  and  to  avoid  wrong  and  injury  which  by  rigid  rules  might  be 
wrought  out  of  the  act;"(a)  and  it  has  been  correctly  added,  that  in  the  case  of 
Crossing  v.  Scudamore,  Lord  Hale  cites  and  approves  of  the  passage  in  Ho- 
bart, which  is  again  referred  to  by  Willks,  C.  J.,  in  the  case  in  2  Wilson,  and 
is  cited  to  be  approved  of  and  to  be  governed  by  in  many  other  cases.  Not  to 
go  through  all  the  authorities  which  are  to  be  found,  it  will  be  sufficient  to  se- 
lect one  or  two  only,  and  these  will  refer  to  the  rest.  In  Morris  v.  ffil/ord^ 
2  Show.  47,  it  was  expressly  decided  '*  that  a  release  shall  be  construed  ac- 
cording to  the  particular  purpose  for  which  it  was  made."  Jones,  Wyld,  and 
TwisDEN,  justices,  were  of  opinion  on  the  first  argument,  that  the  release  is  no 
bar  notwithstanding  the  general  words;  for  being  made  for  particular  purposes, 
the  general  words  are  to  be  guided  by  the  particular  purposes.     Rainsforp, 

(•)  Hob.  377  Eari  of  CUnriekard*M  case. 
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C.  J.y  coDtrl.  The  case  was  argued  a  third  time,  when  by  the  whole  court 
judgment  was  given  for  the  plaintiff. — In  Payler  and  Others  ▼.  Homeraham^ 
4  M.  &  S.  423,  Lord  Ellbnborouoh  adopts  the  position,  that  the  general 
words  of  a  release  may  be  restrained  by  die  particular  recital.  "  Common 
sense  (said  his  lordship)  requires  that  it  should  be  so,  and  in  order  to  construe 
any  instrument  truly,  you  must  have  regard  to  all  parts,  and  especially  to  the 
*501  P^^^"^^^  words  of  it.*'  The  case  in  *Rolle  to  this  effect,  though  said  to 
-'  have  been  denied  by  Lord  Holt  to  be  law,  **  seems  to  me  (said  Lord  El- 
lknborouoh)  as  sound  a  case  as  can  be  stated.** — And  Mr.  Justice  Baylet 
adds,  **  there  is  no  doubt  but  a  particular  recital  in  a  deed  will  restrain  the  ge- 
neral words." 

On  all  these  grounds*  therefore,  the  apparent  intent  of  the  parties,  sufficient 
words  to  effectuate  that  intent,  the  special  nature  of  the  release  as  formed  by 
the  very  language  in  which  the  release  itself  is  created,  the  matter,  upon  which 
it  is  to  operate,  and  the  known  and  established  rules  of  construction  to  be  col- 
lected from  the  authorities  referred  to,  we  are  of  opinion  that  this  demurrer 
ought  to  be  overruled.  And  in  conclusion  I  will  only  say,  that  it  is  not  intended 
to  interfere  with  any  received  principles  or  established  cases,  but  to  decide  only 
on  this  particular  case  with  reference  to  its  special  nature,  calling  in  aid  former 
authorities  only  in  the  manner  in  which  it  has  been  endeavoured  to  apply 
thera.-^But,  for  further  caution,  I  will  add,  the  decision  of  the  court  only  is, 
that  the  demurrer  be  overruled.  It  is  not  necessary  now  to  say  any  thing  as 
10  any  ulterior  remedy  the  defendant  may  have  or  suppose  himself  to  have: — 
In  this  respect  he  will  act  as  he  may  be  advised,  and  as  circumstances  may 
seem  to  require.  Demurrer  overruled  accordingly. 


•51]  •BOLTON  V.  EYLES. 

Hie  oourt  refufled  to  set  adde  as  irregular  a  bill  filed  againflt  the  warden  of  the  Fleet,  on  the  daj 
after  ihe  easoign  day  of  Easter  terra,  entitled  as  of  Easter  term,  and  aooonmanied  wiUi  a  notice  to 
plead  in  fi»r  days,  the  plaintiff  not  having  signed  judgment  within  eleven  days  after  the  filing  of 
thebOL 

A  BILL  was  filed  against  the  defendant,  warden  of  the  Fleet,  on  the  17th  of 
April,  the  day  after  the  essoign  day  of  this  term.  The  bill  was  entitled  as  of 
this  term:  four  days*  notice  was  given  to  plead,  but  judgment  was  not  signed 
within  eleven  days  aAer  filing  the  bill. 

Blo9»tU  Serjt.,  had  obtained  a  rule  nisi  to  set  aside  all  the  proeeedings,  with 
costs,  for  irregularity.  By  the  old  practice  a  bill  could  not  be  filed  against  the 
warden  in  vacation,  Crook  v.  Eyles^  6  Taunt  347,  S.  G.  2  Marsh.  40,  Stock 
and  Other*  v.  Eylea,  6  Taunt.  352,  because  it  was  his  privilege  to  be  called 
and  answer  in  court,  which  he  could  only  do  in  term  time ;  and  when  a  decla- 
ration was  filed  against  him  in  term,  he  was  allowed  eleven  days  to  plead,  un- 
der 8  A;  0  W.  3,  c.  27,  s.  12.  By  the  50  6.  3,  c.  64,  parties  were  enabled  to 
file  a  bill  against  the  warden  in  vacation,  but  in  such  a  case  were  bound  to  en- 
title it  as  of  the  preceding  term.  Taking  the  essoign  day  as  the  first  day  of 
term,  the  plaintiff  was  irregular,  in  not  having  given  an  eight  day  rule  to  plead, 
upon  which  the  warden  was  entiUed  to  three  more  days,  by  the  8  &  0  W.  3, 
c.  27.  Taking  the  essoign  day  as  part  of  the  vacation,  the  bill  was  irregular, 
in  not  being  entitled  as  of  the  preceding  term. 

Vaughmtj  Serjt.,  in  showing  cause,  contended,  that  the  essoign  day  being 
the  first  day  of  term,  the  bill  was  properly  entitled,  and  that  the  provisions  of 
the  statute  8  4c  0  W.  3,  were  sufiiciently  pursued,  if  no  judgment  was  signed 
against  the  wanlen  within  the  eleven  days  allowed  him  to  plead.  The  merely 
*A21  S^^*^  ^^^  notice  *to  plead  in  four  days,  (unless  followed  up  by  a  judg- 
^  ment  for  want  of  a  plea,)  was  wholly  immaterial. 

Bha$ei  was  heard  in  support  of  his  rule.  Cur,  adv*  vuU. 

VOL.  TI.  5 
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Dallas,  G.  J.,  now  delivered  the  judgment  of  the  court  The  objection  to 
the  proceedings  in  this  case  is,  that  the  plaintilf  has  filed  his  bill  against  the 
warden  aAer  the  essoign  day  of  this  term,  and  before  what  is  ordinarily  called  the 
first  day  of  the  term.  It  was  contended,  that,  under  the  statute  of  8  &  9  W.  3, 
c.  27,  s.  12,  a  bill  must  be  filed  against  the  warden  in  term.  In  support  of  this 
proposition,  the  cases  of  Crook  v.  Eyles^  6  Taunt  347,  and  Stock  and  Others 
V.  Eyles,  6  Taunt  352,  in  the  same  book,  were  cited.  It  was  admitted,  that 
under  a  late  act  of  parliament,  of  the  50  Geo.  3,  c.  64,  a  bill  may  be  filed 
against  the  warden  in  the  vacation.  In  the  cases  in  6  Taunt,  this  court  held, 
that  on  the  construction  of  the  statute  of  8  &  9  W.  3,  a  bill  could  not  be  filed 
against  the  warden,  in  the  vacation,  because  it  is  enacted  by  that  statute,  that  it 
shall  be  lawful  for  any  person  having  cause  of  action  against  the  warden,  upon 
a  bill  filed  against  him  in  this  court  or  in  the  Exchequer,  and  a  rule  being  given 
to  plead  thereto  to  be  out  eight  days  at  most,  after  filing  such  bill,  to  sign  judg- 
ment against  him,  unless  he  plead  within  three  days  after  the  rule  is  out;  and 
the  court  holding  that  a  rule  to  plead  could  only  be  given  in  term  time,  when 
the  court  was  actually  sitting,  decided  that  the  actions  could  only  be  commenced 
in  full  term.  This  being  found  to  be  attended  with  inconvenience,  the  parlia- 
ment thought  it  expedient,  that  the  law  and  practice  should  be  altered ;  and  there- 
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fore,  *by  the  59  Geo.  3,  c.  64,  intituled  **  an  act  to  facilitate  proceedings 
against  the  warden  of  tlie  fleet  in  vacation,'*  after  reciting,  that  by  the 
practice  of  the  Courts  of  Common  Pleas  and  Exchequer,  and  by  reason  of  the 
former  act,  no  proceedings  can  be  commenced  in  the  time  of  the  vacation  against 
the  warden,  for  or  in  respect  of  the  escape  of  any  prisoner  or  prisoners  from  or 
out  of  his  custody,  it  is  enacted,  that  persons  having  causes  of  action  against  the 
warden,  for  or  in  respect  of  any  escape,  may  commence  their  action  by  filing 
a  bill  against  the  warden  at  any  time  in  vacation,  and  entide  it  of  the  pre- 
ceding term ;  a  copy  of  which,  within  twenty-four  hours  after  filing,  is  to  be  deli- 
vered to  the  warden  or  his  deputy,  and  the  warden  is  to  appear  and  plead  with- 
in the  first  four  days  of  the  next  term,  or  judgment  shall  be  signed  against  him. 
It  is  now  contended,  that  admitting  by  the  last  act  a  bill  may  be  filed  against 
the  warden  in  time  of  vacation,  and  by  the  former  act  in  term  time,  yet  that  a 
party  having  cause  of  action  against  the  warden  for  an  escape  in  the  interval  be- 
tween the  essoign  day  and  the  term,  cannot  during  that  interval,  file  his  bill. 
If  that  be  so,  then  diat  interval  must  be  deemed  no  part  of  the  vacation,  or  of 
the  term.  We  are  of  opinion  that  the  law  warrants  no  such  conclusion.  We 
think  we  are  bound  to  put  such  a  construction  on  those  statutes  (and  particular- 
ly on  the  statute  of  8  &  9  W.  3,  on  which  this  question  arises)  as  will  tend  to 
prevent  many  serious  inconveniences,  which  would  otherwise  arise,  and  to  ad- 
vance the  remedy  of  the  suitor.  In  contemplation  of  law  the  essoign  day  is  the 
first  day  of  the  term.  In  the  case  of  Standford  v.  Cooper ,  Cro.  Car.  102,  it 
was  holden,  that  a  judgment  has  relation  to  the  essoign  day  of  the  term,  for  (as 
the  court  says)  it  is  in  law  the  first  day  of  the  term,  *and  all  legal  acts  p,.^ 
have  relation  thereto.  This  case  was  recognised  by  the  Court  of  King's  *- 
Bench  in  the  case  of  Lord  Portchester  v.  Petrie,  in  Hilary  term,  1783.  We 
think  the  interval  between  the  essoign  day  and  the  day  of  the  court's  actually 
sitting  must  be  taken  to  be  part  of  the  term.  But  it  is  said,  that  if  it  be  so,  still 
the  bill  cannot  be  filed,  because  by  the  practice  it  is  necessary  that  the  warden 
should  be  called  in  court  before  the  bill  is  filed.  That  which  is  mere  form,  and 
rendered  impossible  by  the  court*s  not  actually  sitting  during  this  interval,  ought 
not  we  think,  to  prevent  the  plaintifif  from  commencing  his  suit  nor  ought,  in 
our  judgment  the  impossibility  of  his  giving  a  rule  to  plead  before  the  sitting  of 
the  court  to  have  that  effect  We  think  that  a  plaintiff  may  file  his  bill  after 
the  essoign  day,  and  that  if  he  gives  a  rule  to  plead  on  the  first  day  of  the  term 
that  is  the  first  day  the  court  actunlly  sits,  he  will  substantially  comply  with 
the  requisition  of  the  statute  of  the  8  &  9  W.  3.     The  rule  which  has  been  ob- 
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^ned  by  the  defendant,  has  prevented  the  plaintiff  from  doing  this  in  the  pre- 
sent caae. 

The  rule  mnst  be  diacharged,  and  the  defendant  must  appear  and  plead  in 
ftrar  days.  Rule  dischaiged  accordingly. 


BUCKLAND.r.  BUTTERFIELD  and  Another. 

A  ooDnmitoiy  erected  fay  a  tenant  for  yean  (who  had  a  remainder  hr  life,  after  the  death  of  hia 
leanr)  on  a  favick  foimdation,  attached  to  a  dweDin^-hoiue,  and  communicating  with  it  by  win- 
dows opening  into  the  oonaervatoiy  and  a  flue  paasing  into  the  pazknir  chimney,  hennmfta  part  of 
the  fieoiold,  and  cannot  be  removed  by  the  tenant  or  hia  awagneeai 

Action  on  the  case,  in  the  nature  of  waste,  by  tenant  for  life,  aged  70,  against 
y.^-.  the  assignees  of  her  lessee  from  year  to  year,  who  had  become  ^bankrupt. 
-'  The  bankrupt  was  the  son  of  the  plaintiff,  and  had  also  a  remainder  for 
life  in  the  premises  afler  her  death.  At  Buckingham  Lent  assizes,  1820,  be- 
fore Graham,  B.,  the  case  proved  was,  that  the  defendants  had  taken  away 
from  the  premises  let  to  the  bankrupt  a  conservatory  and  a  pinery.  The  con- 
servatory, which  had  been  purchased  by  the  bankrupt  and  brought  from  a  dis- 
tance, was  by  him  erected  on  a  brick  foundation  fifteen  inches  deep:  upon  that 
was  bedded  a  sill,  over  which  was  frame  work  covered  with  slate ;  the  frame 
work  was  eight  or  nine  feet  high  at  the  end,  and  about  two  in  front.  This  con- 
servatory was  atuched  to  the  dwelling-house  by  eight  cantilivers  let  nine 
inches  into  the  wall,  which  cantilivers  supported  the  rafters  of  the  conservatory. 
Resting  on  the  cantilivers  was  a  balcony  with  iron  rails.  The  conservatory 
was  constructed  with  sliding  glasses,  paved  with  Pordand  stone,  and  connected 
with  the  parlour  chimney  by  a  flue.  Two  windows  were  opened  from  the 
dwelling-house  into  the  conservatory,  one  out  of  the  dining-room,  another  out  of 
the  library.  A  folding  door  was  also  opened  into  the  balcony ;  so  that  when 
the  conservatory  was  pulled  down,  tliat  side  of  the  house,  to  which  it  had  been 
attached,  became  exposed  to  the  weather.  Surveyors  who  were  called,  stated 
that  the  house  was  worth  50/.  a  year  less  after  the  conservatory  and  pinery 
had  beeo  removed.  The  learned  judge  having  stated  his  opinion  that  the  plain- 
tiff ought  to  recover  at  least  for  the  pinery  and  probably  for  the  conservatory, 
the  jury,  estimating  the  plaintiff's  life  at  six  years'  purchase,  gave  a  verdict  for 
her,  aOO/.  damages. 

F^Jtke^  Serjt.,  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that 
this  conservatory,  though  affixed  to  the  freehold,  was  a  matter  of  ornament,  not 
*56 1  ^i^^^^i^  to  (^^  premises,  but  lawfully  removeable  by  *the  tenant,  and 
-^  at  all  events  the  damages  were  excessive. 

BloBstiy  Serjt,  showed  cause  against  the  rule.  This  conservatory  was  not 
only  affixed  to  the  freehold,  but  actually  formed  a  part  of  the  dwelling-house, 
doors  of  communication  having  been  made  out  of  the  sitting  room,  so  that,  when 
the  conservatory  was  pulled  down,  the  adjoining  part  of  the  house  was  rendered 
uninhabitable,  being  entirely  exposed  to  the  inclemency  of  the  atmosphere.  In 
all  the  cases,  not  excepting  those  that  relate  to  the  removal  of  ornamental  con- 
structions or  additions,  it  has  been  C4>n8idered,  among  other  things,  whether  the 
tenant  placed  them  on  the  premises  with  a  view  to  removal,  or  no.  Here,  the 
party,  though  tenant  from  year  to  year,  was  entitled  to  the  reversion  aAer  the 
death  of  his  mother,  to  whom  he  was  tenant,  and  he  would  never  have  made 
so  costly  an  addition  to  his  house  as  tenant  from  year  to  year,  unless  with  a 
view  to  improve  his  reversionary  interest.  The  damages,  if  estimated  accord- 
ing to  the  tables  set  forth  for  life  insurances  by  act  of  parliament,  are  perfectly 
fair;  the  plaintiff's  life  being  worth  six  years'  purchase,  and  the  damage  done 
havipg  deteriorated  her  property  to  the  amount  of  50/.  a  year. 

Pmke^  in  support  of  his  rule.     The  conservatory  was  an  erection  merely  for 
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the  purpose  of  ornament  or  pleasure ;  it  neither  formed  part  of  the  habitation  nor 
rendered  it  more  convenient.  So  far  from  being  certainly  beneficial  to  the  pro- 
perty or  necessary  to  its  occupation,  it  might  render  it  of  less  value  in  the  eyes 
of  a  succeeding  tenant,  as  an  expensive  and  useless  incumbrance.  Whatever 
the  law  may  be,  with  respect  to  parties  who  stand  in  other  relations  to  each 
other,  yet  as  between  landlord  and  tenant,  the  tenant  has  a  right  to  remove  all 
ornamental  erections  which  do  not  improve  *the  property  for  the  purposes  p,.^ 
of  occupation.  Beck  v.  Rtbow^  1  P;  Wms.  94,  Ex  parte  Qttina/f  ^ 
1  Atk.  477,  Lawton  v.  Lawion,  3  Atk.  13, and  Elues  v.  Mawe^ 3  East,  3.  In 
this  latter  case  Lord  EILenborouoh  considers  all  the  decisions  on  the  subject, 
and  recognises  the  right  of  the  tenant  to  remove  things  put  up  merely  for  orna- 
ment. In  Fenton  v.  Rohart,  2  East,  88 ;  a  greenhouse  erected  by  a  market 
gardener,  was,  by  Lord  Kknton,  held  to  be  removable.  The  mere  fixation  of 
a  thing  to  the  freehold  cannot  be  the  criterion  by  which  we  are  to  determine 
whether  it  is  removable  or  not ;  for  every  large  picture,  chimney  piece,  or 
wainscot,  must  be  in  some  manner  so  affixed.  If  the  wall  of  the  house  has  sus- 
tained an  injury  by  the  removal  of  the  conservatory,  that  indeed  may  be  the 
subject  of  action,  the  damages  in  which  should  be  commensurate  to  the  injury 
done  to  the  house  and  to  the  money  requisite  to  restore  it  to  its  original  suite, 
but  ought  not  (as  in  the  present  case)  to  be  calculated  by  the  supposed  diminu- 
tion of  annual  value  on  account  of  the  loss  of  that,  which  the  tenant  had  a  right 
to  remove.  Cur.  adv,  vult. 

Dallas,  C.  J.,  now  delivered  the  judgment  of  the  court  This  was  an  action 
on  the  case,  tried  before  Graham,  B.,  at  the  last  Aylesbury  assizes.  The 
question  in  the  cause,  as  far  as  relates  to  the  motion  now  before  us,  was,  whether 
a  conservatory  affixed  to  the  house  in  the  manner  specified  in  the  report  was  so 
affixed  as  to  be  an  annexation  to  the  freehold  and  to  make  the  removal  of  it 
waste  ?  In  Elwea  v.  Alawe,  will  be  found  at  length  all  that  can  relate  to  this 
c^e  and  to  all  cases  of  a  similar  description. — It  is  not  necessary  to  go  into 
the  distinctions  there  pointed  out  as  they  relate  to  different  classes  of  persons, 
or  to  the  subject-matter  itself  of  the  *inquiry.  Nothing  will,  here,  de-  p^^-g 
peud  on  the  relation  in  which  the  parties  stood  to  each  other,  or  the  dis-  ^ 
tinction  between  trade  and  agriculture ;  for  this  is  merely  the  case  of  an  orna- 
mental building  constructed  by  the  party  for  his  pleasure,  and  the  question  of 
annexation  arises  on  the  facts  reported  to  us ;  and  I  say  the  facts  reported,  be- 
cause every  case  of  this  sort  must  depend  on  its  special  and  peculiar  circum- 
stances. On  the  one  hand  it  is  clear,  that  many  things  of  an  ornamental  nature 
may  be  in  a  degree  affixed,  and  yet,  during  the  term,  may  be  removed;  and,  on 
the  other  hand,  it  is  equally  clear,  that  there  may  be  that  sort  of  fixing  or  an- 
nexation, which,  though  the  building  or  thing  annexed  may  have  been  merely 
for  ornament,  will  yet  make  the  removal  of  it  waste.  The  general  rule  is,  that 
where  a  lessee,  having  annexed  a  personal  chattel  to  the  freehold  during  his 
term,  afterwards  takes  it  away,  it  is  waste.— In  the  progress  of  time  this  rule 
has  been  relaxed,  and  many  exceptions  have  been  grafted  upon  it.  One  has 
been  in  favour  of  matters  of  ornament,  as  ornamental  chimney  pieces,  pier 
glasses,  hangings,  wainscot  fixed  only  by  screws,  and  the  like.  Of  all  these  it 
is  to  be  observed,  that  they  are  exceptions  only,  and,  therefore,  though  to  be 
fairly  considered,  not  to  be  extended;  and  with  respect  to  one  subject  in  parti- 
cular, namely,  wainscots.  Lord  Hardwickb  treats  it  as  a  very  strong  case.— 
Passing  over  all  that  relates  to  trade  and  agriculture  as  not  connecting  with  the 
present  subject,  it  will  be  only  necessary  to  advert,  as  bearing  upon  it,  to  the 
doctrine  of  Lord  Kenton  in  2  East,  88,  referred  to  at  the  bar. — ^The  case  itself 
was  that  of  a  building  for  the  purpose  of  trade,  and  standing,  therefore,  upon  a 
different  ground  from  the  present,  but  it  has  been  cited  for  the  dictum  of  Lord 
Ken  YON,  which  seems  to  treat  green-houses  and  hot-houses  erected  by  great 
gardeners  and  nursery«men  as  not  to  be  considered  as  annexed  to  the  freehold. 
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,-g ,  Even  if  the  law  were  so,  which  *it  is  not  necessary  to  examine,  still,  for 
•^  obvious  reasons,  such  a  case  would  not  be  similar  to  the  present;  but  in 
Elwes  V.  Mawey  speaking  of  this  diclum.  Lord  Ellbnborough  says,  there 
exists  no  decided  case,  and,  I  believe,  no  recognised  opinion  or  practice  on  either 
side  of  Westminster  Hall  to  warrant  such  an  extension. — Allowing,  then,  that 
matters  of  ornament  may  or  may  not  be  removeable,  and  that  whether  they  are 
so  or  not  must  depend  on  the  particular  case,  we  are  of  opinion  that  no  case  has 
extended  the  right  to  remove  nearly  so  far  as  it  would  be  extended  if  such  right 
were  to  be  established  in  the  present  instance  under  the  facts  of  the  report,  to 
which  it  will  be  sufficient  to  refer;  and,  therefore,  we  agree  with  the  learned 
judge,  in  thinking  that  the  building  in  question  must  be  considered  as  annexed 
to  the  freehold,  and  the  removal  of  it  consequently  waste.         Rule  dischai^d. 


SPRAGG  V,  HAMMOND. 

In  1814,  a  diitren  was  made  on  a  tenant  ht  the  whole  of  the  rent  due  ihxn  him,  and  a  deductioa 
fiir  land-tax  was  refused,  the  lease  being  ailent  as  to  the  land-lax;  the  tenant  having  protested 
against  bis  liability,  paid,  durinj^  five  suooeeding  yean,  the  land-tax,  without  renewing  in  any 
aart  the  objection  of  his  non-liaUlity  to  pay :  Heldf  tliat  in  1820  he  could  not  recover,  in  an  ac- 
tioQ  ibr  moiyey  paid  to  the  defendant's  use,  any  of  the  sums  so  paid  for  land-tax. 

This  case,  as  stated  by  Dallas,  C.  J.,  in  delivering  the  judgment  of  the  court, 
was  as  follows : 

This  was  an  action  brought  to  receive  the  sum  of  48/.  5a.  l(f.,  as  so  much 
paid  by  the  plaintilT  to  the  defendant's  use. — The  facts  of  the  case,  shortly 
stated,  were  these — The  plaintiif  held  certain  premises  under  a  lease  from  the 
defendant,  the  lease  being  silent  as  to  the  payment  of  the  land  tax. — In  1814 
*601  ^^  defendant  '^distrained,  and  at  that  time  insisted  on  the  payment  of  the 
-'  rent  in  arrear,  refusing  to  let  the  land-tax  be  deducted ;  and  accordingly 
received  hb  rent  in  full,  alleging,  that  he  had  nothing  to  do  with  the  tax  in 
question. — The  plaintiff  about  this  time,  or  shortly  after  (viz*  on  the  13th  De- 
cember, 1814,}  applied  by  his  attorney  to  have  the  sums  so  paid,  refunded, 
and  protested  against  his  future  liability  to  pay. — The  defendant,  however,  still 
refused  to  deduct,  professing  his  readiness  to  appear  to  any  action  that  might  be 
brought,  and  from  this  time  down  to  1810,  the  plaintiff  went  on  regularly  pay- 
ing, without  deducting  or  claiming  to  deduct  out  of  the  rent,  the  tax  in  dispute, 
or  renewing  in  any  sort  the  objection  of  his  non-liability  to  pay. 

Under  the  direction  of  the  learned  Chief  Justice,  the  plaintiff  was  nonsuited 
at  the  Middlesex  sittings  after  last  Hilary  term,  with  leave  to  move  to  enter  a 
verdict  for  such  sum  as  the  court  should  think  he  was  entitled  to.   Accordingly 

Lawes^  Serjt,  having  obtained  a  rule  nui  to  this  effect, 

Onslow^  Serjt,  showed  cause  against  the  rule.  The  nonsuit  was  proper  ou 
principle  and  on  precedent.  It  would  be  bad  policy  to  allow  a  party  to  unravel 
a  transaction  at  the  distance  of  six  years.  His  submission,  at  the  time  his  claim 
was  made  and  denied,  ought  to  be  conclusive  against  him.  A  party,  who  pay« 
with  a  full  knowledge  of  facts,  though  in  ignorance  of  law,  cannot  recover  money 
so  paid,  and  this  principle  is  so  well  established  that  it  is  not  necessary  to  refer 
to  the  numerous  cases,  in  which  it  is  laid  down.  A  recovery  by  distress  is  a 
recovery  by  process  of  law,  which  the  party  cannot  again  contest;  Marriott  v. 
Hampton^  7  T.  R.  260;  Denby  v.  Moore,  1  B.  &  A.  123;  Andrew  v.  Hancock, 
,gp  1  Brod.  &  Bing.  37,  S.  C.  3  B.  Moore,  278;  *Stubba  v.  Faraorks,  3  B. 
-^  d&  A.  516,  all  show,  that  money  thus  paid  on  account  of  taxes,  may  be 
deducted  at  the  time,  but  cannot  be  recovered  afterwards ;  and  this  appears 
even  from  the  very  terms  of  the  first  land-tax  act,  4  W.  &  M.  c.  1,  s.  13, 
which  has  been  followed  by  all  the  succeeding  acts,  and  also  by  the  terms 
of  the  statute  imoosing  the  property-tax.(a) 

(•}  46  6. 3,  c.  65,  &  74,  Scfaed.  A.,  Na  IV.  9. 
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Lawea  in  support  of  his  rule.  The  plaintilf  is  entitled,  at  dl  events,  either 
as  money  paid  to  the  use  of  defendant,  or  as  money  paid  and  received  by  de- 
fendant to  plaintiff's  use,  to  the  sum  claimed  to  be  deducted  when  the  distress 
was  made  in  1814.  The  cases  referred  to,  are  chiefly  in  replevin;  in  those 
cases,  it  was  held,  that  the  party  could  make  no  deduction  after  the  currenl 
year,  for  the  property  might  be  changed,  nnd  the  tenant  have  no  right  to  deduct 
against  a  succeeding  landlord:  but  it  is  perfectly  cor>«tent  with  such  a  restric- 
tion, that  he  may  afterwards  recover  the  sum  in  dispute,  in  an  action  for  money 
paid,  or  money  had  and  received— and  this  was  intimated  by  the  court  in 
Stttbbs  V.  Parsons,  The  sum  in  dispute  here,  at  least  the  14/.,  was  not  a  vo- 
luntary payment,  but  made  on  compulsion,  for  a  distress  is  as  highly  compul- 
sory as  any  judicial  proceeding:  though,  as  being  the  act  of  the  party  it  is  not, 
like  judicial  proceedings,  incapable  of  being  afterwards  questioned.  The  land- 
tax  is  a  landlord's  tax  as  between  landlord  and  tenant,  and  must  be  borne  by 
the  landlord  unless  any  agreement  appears  to  the  contrary,  Rex  v.  Mitchanh 
Dougl.  226,  and  none  appears  here.  ExaU  v.  Partridge^  8  T.  R.  308,  ^stley 
V.  Reynolds^  Str.  916,  and  Hales  v.  JFVeeman,  1  Brod.  &  Ring.  391,  are  autho- 
rities to  show,  that,  in  ^point  of  principle,  this  sum,  the  payment  of  which  r^ata 
the  plaintiff  could  not  avoid,  may  be  recovered  by  him  in  the  action.  ^ 
Graham  v.  Tate,  1  M.  &  S.  609,  seems  expressly  in  point.  In  Dtnby  v. 
Moore  there  was  no  dispute  at  the  time  of  the  payment,  and  Marriott  v.  Hamp- 
ton was  an  action  brought  after  judgment  in  a  suit,  in  which  the  cause  of  tne 
second  action  ought  to  have  been  contested. 

Onslow^  in  reply  to  the  cases  cited,  observed  that  Hales  v.  Freeman  turned 
on  the  provisions  of  a  particular  act  of  parliament;  and  in  Graham  v.  Tate  the 
action  was  brought  immediately  after  the  payment  had  been  made,  whereas, 
here,  there  was  an  interval  of  six  years*  acquiescence.  Cur,  adv,  vult. 

Dallas,  C.  J.,  now  delivered  the  judgment  of  the  court,  and,  having  stated 
the  case,  proceeded  as  follows:  On  these  facts,  we  think  this  case  is  not  to  be 
distinguished  as  to  the  general  ground  from  the  former  cases,  in  which  it  has 
been  held,  that  a  payment  made  under  such  circumstances  is  not  to  be  considered 
as  a  voluntary  payment,  and  cannot  be  recovered  back : — It  would  be  super- 
fluous to  go  into  the  different  grounds  on  which  this  has  been  decided,  consi- 
dering how  fully  they  are  stated  in  the  printed  reports  of  the  different  cases  both 
in  the  court  of  K.  B.  and  in  this  court.  To  these  cases  I  shall,  therefore,  merely 
refer;  only  adding  that  the  present  is  stronger  in  degree;  for  resistance  to  a  de- 
mand, dereliction  of  that  resistance,  and  subsequent  and  uniform  acquiescence, 
operate  more  strongly  than  a  payment  made  in  ignorance  and  silence  would 
have  done.  The  simple  point  on  which  we  have  hesitated  for  a  moment,  has 
been,  as  *to  the  sum  claimed  to  be  deducted,  when  the  distress  was  made  p^^ 
in  1814;  and  with  a  view  to  this,  we  wished  to  look  into  the  case  of  ^ 
Graham  v.  TcUe^  but  on  consideration,  we  think  it  does  not  apply  in  favour  of 
tlie  plaintiff;  for  in  Graham  v.  Tate  the  claim  made  was  immediately  followed 
up,  and  never  afterwards  abandoned,  not  falling  therefore,  in  point  of  principle, 
within  all  or  any  of  the  several  grounds  on  which,  as  fundamental  grounds  to 
sustain  actions  of  this  description,  such  cases  have  been  decided. 

The  present  rule  must  therefore  be  discharged,  and  the  nonsuit  stand. 

Rule  discharged  accordingly. 


CASES 

ARGUED    AND    DETERMINED 

COUUT  OF  COMMON  PLEAS, 

ABO 

OTHER    COURTS, 

111 

Zvinita  STetm, 

In   THS   FIB8T  TEAR  OF   KlNO   GeOROS   IV. 


MEABURN  TATHAM,  Demandant,    LLOYD    SALISBURY   BAXEN- 
DALE,  Tenant,  JONATHAN  TABOR  and  Wife,  Vouchees. 

In  a  recovery,  the  precipe,  waxrant  of  attorn^,  and  affidayit  of  caption  were  engroned  on  parch- 
ment and  aent  to  certain  commiMionerB  at  notterdam.  The  oommunonerB  copied  thete  instru* 
menta  upon  paper  (in  conaequenoe  of  the  refuaal  of  the  Dutch  notaxy  to  certify  upon  English 
documenta,  which  the  Dutch  law  would  npt  allow  him  to  do,)  and  returned  them  written  upon 
paper  stamped  with  a  Dutch  stamp  and  certified  by  the  Dutch  notary.  On  a  motion  that  the 
appearance  of  the  tenant  might  be  reonded,  the  warranty  of  the  vouchees  entered,  and  all  other 
usual  proceedings  had,  notwithstanding  theae  documents  were  upon  paper,  the  court  unani* 
mously  rejected  the  application. 

In  Easter  term  last,  a  writ  of  dedimua  potestatem  was  directed  to  certain  com- 
missioners residing  at  Rotterdam  for  the  purpose  of  taking  the  acknowledgment 
of  Jonathan  Tabor  and  Helen,  his  wife,  residing  at  the  same  place,  to  a  warrant 
of  attorney  for  suffering  a  common  recovery  of  lands  in  the  county  of  Middle- 
^^661  ^^^*  '^^^  *usual  copy  of  the  prasdpe  and  warrant  of  attorney  was  made 
-^  out  upon  parchment,  and  also  an  affidavit,  to  be  sworn  by  one  of  the  com- 
missioners, on  parchment  according  to  the  rule  of  court  made  in  Hilary  term 
14  G.  3.  With  these  documents,  special  instructions  were,  also,  forwarded  di- 
recting the  mode  in  which  the  caption  of  the  warrant  of  attorney  was  to  be  cer- 
tified, and  the  several  documents  were  to  be  executed,  which  documents  the 
commissioners  were  directed  to  use  for  that  purpose.  The  commissioners 
complied  with  all  the  instructions  excepting  that  they  re-copied  the  prmcipt  and 
warrant,  and  also  the  affidavit  upon  paper  in  consequence  of  the  Dutch  notary 
refusing  to  certify  on  the  English  documents,  on  the  ground  that  all  documents 
bearing  his  certificate,  must,  according  to  the  laws  of  Holland,  bear  the  Dutch 
stamp,  and  that  he  could  not,  consistently  with  his  duty,  certify  upon  the  docu- 
ments so  sent  out.  The  documents  so  written  upon  paper  were  accordingly 
stamped  with  a  Dutch  stamp,  and  certified  by  the  notary. 

HuUork,  Serjt.,  now  prayed  that  the  appearance  of  the  tenant  name<l  in  the 
writ  of  entry  might  be  recorded  as  of  this  present  Trinity  term,  that  the  war- 
ranty of  the  vouchees  might  be  also  duly  entered,  and  all  other  usual  proceed- 
ings be  had  and  taken  thereon,  notwithstanding  the  acknowledgment  and  also 
the  affidavit  of  the  due  caption  of  the  warrant  of  attorney  were  written  upon 
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paper  instead  of  parchment.  He  urged,  that,  though  the  practice  was  for  the 
praecipe  and  warrant  of  attorney  to  be  engrossed  on  parchment,  yet  no  rule  of 
court  absolutely  required  this ;  and  the  rule  of  court  which  required  the  affidavit 
to  be  so  engrossed,  could  never  have  been  intended  to  operate  in  exclusion  of 
parties  altogether,  a  hardship  which  would  arise  in  the  present  case ;  for  the 
laws  of  the  place  where  the  parties  resided  ^absolutely  prevented  them  pkaw 
from  complying  with  the  rule  of  this  court.  *  ^ 

But  the  court,  after  conferring  with  the  officer,  thought  that  they  could  not  relax 
the  rule  and  practice  of  the  court,  and  rejected  the  application,  recommending 
further  endeavours  to  get  the  proceedings  written  on  parchment  and  returned 
during  the  term,  and  suggesting,  that  the  return  to  the  dedimus  might  be  en* 
larged  and  the  writ  resealed.     And  see  1  Brod.  &  Bing.  472. 

nuUock  took  nothing  by  his  motion. 


COLYER  V.  SPEER,  Esq. 

1.  The  tnutees  of  an  oatstanding  latidied  tenn  aadgned  in  trust  to  attend  the  inheritance,  mar 
sue  the  sheriff  for  not  retaining,  after  notice  to  do  so,  in  an  execution  against  the  tenant,  a  year's 
rent  due  to  the  landlord. 

2.  A  notice  to  the  Aeriff  in  such  case,  stating  that  the  rant  was  due  to  J.  W.  and  the  mortgagiBea 
of  his  estate,  and  signed  by  a  person  who  was  not  the  receiver  appomted  by  die  mortgage  deed, 
was  held  sufficient 

3.  The  sheriff  is  liaUe,  in  such  case,  if  be  remove  any  of  the  tenant's  goods  without  letainmg  the 
year*s  rent 

Case  against  the  defendant,  as  sheriff  of  Surry,  for  removing,  under  an  execu- 
tion, the  goods  of  Pannell,  the  occupier  of  certain  lands,  without  satisfying  a 
year's  rent  due  from  Pannell  to  his  landlord,  due  notice  having  been  given  to  the 
sheriff,  after  the  taking  and  before  the  removal  of  the  goods,  that  such  rent  was 
due.*^At  the  trial  before  Dallas,  C.  J.,  Middlesex  sittings  afler  Easter  term 
last,  the  plaintiff's  title  appeared  to  be  as  follows :  Woodroffe,  the  original 
owner  of  the  lands  before  mentioned,  had  in  1812  charged  them  with  an  an- 
nuity of  468/.,  and  in  1813  with  an  annuity  of  02/.  These  two  annuities  were 
secured  to  the  purchasers  of  them  by  two  terms,  each  of  90  years,  granted  to 
the  plaintiff  in  trust  for  such  purchasers.  In  1816  Woodroffe  borrowed  10,000/. 
on  mortgage,  paid  off  the  two  annuitants,  and  conveyed  the  lands  in  fee  to  the 
mortgages:  By  the  mortgage  deed  *it  was,  among  other  things,  declared,  r«|»» 
that  the  plaintiff  should  stand  possessed  of  the  two  terms  before  mentioned  ^ 
(then  outstanding  and  satisfied)  in  trust  for  the  mortgagees,  and  to  attend  the  in- 
heritance; and  that,  until  default  made  in  payment  of  the  10,000/.  and  interest, 
Woodroffe,  the  mortgagor,  might  quietly  enjoy  the  lands ;  and  James  Seton  was 
appointed  receiver  for  the  mortgagees.  Pannell,  the  occupier,  held  the  lands 
under  an  agreement  for  a  lease  from  Woodroffe,  bearing  date  the  29th  of  Sep- 
tember. The  notice  served  on  the  sheriff  was  as  follows :  "  Copeland  v.  Pan- 
nell. Sir,  I  do  hereby  give  you  notice  that  there  is  due  to  William  Woodroffe 
Esq.,  and  the  mortgagees  of  his  estate  in  the  parish  of  Worplesdon,  in  the  county 
of  Surry,  from  John  Pannell  the  defendant,  the  sum  of  five  hundred  pounds  for 
one  year's  rent,  at  Michaelmas  day  last  past,  which  you  are  to  pay  to  me  as 
receiver  of  the  rents  of  the  same  estates.  R.  Edwards,  2d  November,  1819, 
Castle  Street,  Holbom. — To  the  sheriff  of  the  county  of  Surry,  and  to  Mr. 
Jervis,  his  officer,  and  all  others  whom  it  may  concein." 

A  witness  proved  that  the  whole  of  the  occupier's  property  (worth  about 
1100/.)  was  not  taken  away  by  the  sheriff,  but  rather  more  than  half,  A  ver- 
dict was  found  for  the  plaintiff,  under  the  direction  of  the  learned  Chief  Justice, 
witli  leave  for  the  defendant  to  move  to  enter  a  nonsuit.     Accordingly, 

Fell^  Serjt.,  now  moved  for  a  rule  nisi  to  that  effect,  on  the  grounds. 

First,  that  the  action  should  have  been  brought  in  the  name  of  Woodroffe, 
and  not  in  that  of  Colyer. — ^The  statute  of  8  Ann.  c.  14,  he  contended,  waa 
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passed  not  to  protect  the  trustee  of  an  outstanding  satisfied  term,  but  the  person 
who  was  beneficially  interested  as  landlord  of  the  premises. 
*  Aon  *Secondly,  that  the  notice  was  insufficient  and  ambiguous,  conveying  no 
J  certain  information  to  the  sheriff.  If  the  mortgagees  were  the  persons  ac- 
customed to  receive  the  rent,  their  names  should  have  been  specitied ;  if  Wood- 
rofie  had  been  accustomed  to  receive  it,  mention  of  the  mortgagees  should  have 
been  omitted ;  if  the  court  should  hold  that  Colyer  was  the  proper  party  to  sue, 
the  notice  should  have  ordeied  the  sheriff  to  pay  to  Colyer ;  and,  at  all  events, 
it  should  have  been  given  by  Seton,  the  receiver  named  in  the  mortgage  deed, 
and  not  by  Edwards. 

Thirdly,  it  appeared  that  the  sheriff  had  lef\  some  property  on  the  premises, 
and  it  ought  to  have  been  shown  that  this  was  not  sufficient  to  satisfy  the  rent 
in  arrear. 

Std  per  Curiam,  The  plaintiff  is  a  landlord  within  the  terms  of  the  statute. 
It  never  can  be  supposed  that  one,  who,  like  the  plaintiff,  has  a  title,  on  which 
he  might  recover  in  ejectment,  is  excluded  from  suing  as  landlord  for  a  wrong 
committed  by  the  sheriff  in  respect  of  the  premises  to  which  the  plaintiff  is  so 
entided. 

With  regard  to  the  notice,  the  sheriff  is  informed  that  rent  is  due,  and  that 
is  sufficient  to  put  him  on  his  guard.  To  some  notice  he  is  unquestionably  en- 
tided, but  as  the  statute  has  not  specified  any  particular  form,  there  can  be  no 
dispute  about  the  terms. 

As  to  the  third  point,  the  sheriff  infringes  the  statute,  if,  after  notice  of  rent  in 
arrear,  he  remove  any  of  the  goods  without  retaining  that  rent. — The  words  of 
the  statute(a)  are  **  no  goods  or  chattels  whatsoever  lying  or  being  in  or  upon 
any  messuage,  lands,  or  tenements,  which  are  or  shall  be  leased  for  life  or  lives, 
terra  of  years,  at  will  or  otherwise,  shall  be  liable  to  be  taken  by  virtue  of  any 
*701  ^^^^"^^o"  ^"  ^'^y  pretence  whatsoever  ^unless  the  party  at  whose  suit  the 
J  said  execution  is  sued  out,  shall  before  the  removal  of  such  goods  from  off 
the  said  premises,  by  virtue  of  such  execution  or  extent,  pay  to  the  landlord  of 
the  said  premises  or  his  bailiff,  all  such  sum  or  sums  nf  money  as  are  or  shall 
be  due  for  rent,  dec.  And  the  sheriff  or  other  ofilicer  is  thereby  empowered 
and  required  to  levy  and  pay  to  the  plaintiff  as  well  as  the  money  so  paid  for 
rent  as  the  execution  money.'*  It  is  clear  that  the  sheriff  must  first  levy  for 
the  rent  and  then  for  the  execution. — It  would  be  a  great  hardship  on  the  land- 
lord to  oblige  him  to  watch  the  sheriff's  officer  for  the  purpose  of  seeing  when 
the  execution  is  finished,  and  whether  or  no  sufiicient  distress  is  left  behind. 
The  statute  requires  no  such  thing.  Rule  refused. 

(a)  U  Ann.  c.  14,  b.  1. 

WILLIAM  BROOKE,  Esq.  v.  SAMUEL  ENDERBY  and  WILLIAM 

GILPIN. 

The  pbintiff  carried  on  dealings  in  one  general  and  unbroken  account  with  A.,  one  of  the  defen- 
dants, aa  his  banker  and  army  agent,  from  a  period  before  1807  up  to  1819,  when  A.  became 
bankrupt,  and  a  balance  was  struck,  none  having  been  before  struck  since  1HI6.  fn  1H07,  de- 
fendant  B.  became  a  partner  with  A^  and  continued  ao  till  1817,  but  the  partner^ip  was  secret, 
and  unknown  to  plamtiflT  till  A.'s  bankruptcy,  defendant  B.  never  interfering  (to  the  knowledge 
of  plaintiff)  in  the  business  carried  on  by  A.;  at  the  expiration  of  the  partnership  in  1817,  a  ba- 
lance was  due  from  defendants  to  plaintiff;  between  tm  expiration  of  the  partnership  and  A.*b 
bankniptey,  A.  paid  to  plaintiff,  and  also  received  from  plaintiff,  several  sums.  In  an  actkxi  against 
the  defendants  for  the  balance  due  finom  them  at  the  expiration  of  the  partnership,  (A.  having 
pleaded  his  bankruptcy  and  certificate,)  H^Jdy  'lliat  B.  might  consider  the  sums  paid  by  A.  to 
plaintiff  after  the  expiration  of  the  partnership,  as  paid  in  inJuction  of  the  balance  due  at  the  ex- 
piratkxi  of  the  partnership,  and  might  take  credit  for  them  without  giving  credit  for  any  sums  to- 
oeived  afker  the  expiration  of  the  partnership  by  A.  on  account  of  plaintiff 

This  was  an  action  of  asaumpslt  for  money  lent,  money  paid,  money  had 
and  received,  and  on  an  account  stated.     The  defendant  Enderby  pleaded  the 
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general  isaue^  and  the  defendant  Gilpin  his  certificate,  under  a  commission  of 
bankrupt,  which  was  admitted  by  the  plaintiff.  The  cause  came  on  for  trial  at 
the  London  ^sittings  before  Easter  term,  when  the  jur}'  found  a  verdict  p,.. 
for  the  plaintiff  for  333/.  17«.  6(/.  subject  to  the  opinion  of  the  court  on  ^ 
the  following  case.  The  defendant  Enderby  became  a  partner  with  the  defend- 
ant Gilpin  in  the  several  businesses  of  woollen  draper,  army  clothier,  and  army 
agent,  by  indenture  dated  the  24th  September,  1807,  for  the  term  of  10  years. 
Previous  to  the  year  1807,  the  plaintiff,  being  a  lieutenant  colonel  in  his  Ma- 
jesty's service,  employed  the  defendant  Gilpin  as  his  agent,  and  continued  to 
employ  him  as  such  until  the  bankruptcy  of  Gilpin  on  the  1st  of  April,  1819 ; 
during  which  time  the  plaintiff  kept  a  running  account  with  Gilpin;  Gilpin, 
from  time  to  time,  receiving  the  pay  and  allowances,  and  also  dividends  due  to 
the  plaintiff  on  stock  and  other  moneys  on  his  account,  and  from  time  to  time 
making  payments  to  him  or  his  order:  the  plaintiff  being  in  the  habit  of  draw- 
ing upon  Gilpin  as  his  banker,(a)  who  from  time  to  time  furnished  copies  of 
the  account  to  the  plaintiff.  Gilpin  carried  on  business  in  his  own  name  only, 
and  Enderby  never  interfered  with  the  business  to  the  knowledge  of  the 
plaintiff,  nor  was  he  known  or  suspected  by  the  plaintiff  to  be  or  have 
been  a  partner  therein  until  after  the  bankruptcy  of  Gilpin  on  the  1st  of 
April,  1819.  The  plaintiff  and  Gilpin  continued  to  deal  together  aAer 
the  24th  September,  1817,(6)  down  to  the  period  of  Gilpin*s  bankruptcy, 
in  the  same  way,  in  which  they  had  before  dealt;  and  the  account  between 
them  continued  to  be  kept  in  the  same  way,  no  distinction  being  made 
as  to  the  time  before  and  after  the  24ih  September,  1817;  but  the  receipts 
and  payments  prior  and  subsequent  to  that  period  formed  part  of  one  gene- 
ral account.  No  rest  was  made  or  balance  struck  in  the  account  after  the  Ist 
July,  1816,  *down  to  the  bankruptcy  of  Gilpin;  and,  during  the  existence  r^mn 
of  such  account  and  dealings,  there  was,  at  all  times,  a  considerable  *- 
balance  due  to  the  plaintiff.  No  notice  of  the  dissolution  or  expiration  of  the 
partnership  between  Gilpin  and  Endeiby  was  given.  The  sum  of  1773/.  9«. 
4d.  was  paid  into  court  by  Enderby,  and,  in  calculating  the  sum  to  be  so  paid 
into  court,  Enderby  sought  credit  for  all  sums  paid  by  Gilpin  to  the  plaintiff 
after  the  24th  September,  1817,  without  giving  credit  for  any  sums  received  after 
that  day  by  Gilpin  on  account  of  tlie  plaintiff;  which  sums  consisting  of  divi- 
dends on  stock,  &c,  so  received  by  Gilpin,  on  account  of  the  plaintiff  after  the 
24th  September,  1817,  amounted  to  306/.  10«.  5d.  The  verdict  was  taken  for 
tlie  amount  of  such  sums  of  money  and  interest  calculated  up  to  the  20th  April, 
1820.  If  the  principle  on  which  Enderby  had  calculated  the  sum  paid  into 
court  were  correct,  it  was  admitted,  on  the  part  of  the  plaintiff,  that  the  sum  of 
1773/.  98,  4td,  paid  into  court  by  Enderby,  covered  and  satisfied  the  whole  of 
the  plaintiff's  demand  upon  him  with  interest  theron. 

The  question  for  the  opinion  of  the  court  on  this  special  case,  was  whether 
the  plaintiff  was  entitled  to  recover  the  sum  of  333/.  17«.  6</.  or  any  part  thereof. 
If  the  court  were  of  opinion  in  the  affirmative,  then  the  verdict  was  to  stand 
or  be  reduced  as  the  court  should  direct:  otherwise  a  nonsuit  was  to  be  en- 
tered. 

For  the  defendant,  Enderby,  it  was  contended  at  the  trial,  that  the  acco;.nt 
between  the  plaintiff  and  Gilpin  being  one  entire  account,  the  payments  made 
by  Gilpin  after  the  expiration  of  his  partnership,  not  having  been  at  the  time 
appropriated  to  any  particular  debt  by  the  plaintiff,  must,  especially  as  Gilpin 
acted  as  hanker  to  the  plaintiff,  go  in  reduction  of  the  old  balance  subsisting 
against  Gilpin  at  the  expiration  of  the  partnership  in  1817;  while  the  expira- 
tion of  the  partnership  precluded  Enderby  from  being  accountable  for  any  re- 

(«)  The  dealings  and  trannctions  here  alloded  to  appeared  by  an  aooount  kept  by  Gilpin,  a  copy 
sf  which  aooompanied  the  case,  and  was  considered  asjiait  of  it 
(b)  On  which  day  the  partnenhip  expired  fay  the  effluxion  of  time. 
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*731  ^^P^  *^y  Gilpin  subsequent  to  such  expiration,  and  Clayton^ 9  ease^  1 
•J  Merivale,  572,(a)  was  relied  on. 

HuUock,  Serjt.,  now  endeavoured  to  distinguish  ClaytorCs  case  from  the  pre- 
sent, arguing,  that,  in  Clayton's  case,  the  dealings  were  carried  on  by  Clayton 
with  the  bank,  afier  the  cleath  of  one  of  the  banking  partners,  with  the  know- 
ledge of  that  circumstance;  whereas,  here,  the  plaintiff  never  knew  that  Ender- 
by  was  a  partner  with  Gilpin.  He  also  contended  that  if  the  debtor  did  not, 
at  the  time  of  payment,  appropriate  the  sum  paid  to  any  particular  debt,  the  cre- 
ditor might  do  80  whenever  an  event  occurred  which  raised  a  different  order  of 
things  between  them:  he  cited  Newmarch  v.  Clay,  14  East,  239. 

But  the  court  thought  the  case  not  distinguishable  in  principle  from  Clayton^ s 
ease^  and  gave  Judgment  that  a  nonsuit  be  entered. 

Bosanquet,  Serjt.,  was  to  have  argued  for  the  defendant  Enderby. 

(a)  See  alio  Bodtmkum  v.  Pwrckoi,  9  B.  dc  A.  45,  ond  Evmna  v.  DrumwMnd,  A  Enp.  289. 


BROWN  V.  HOWARD. 

Phiotiff  employed  defendant  in  1M)B,  to  lay  out  mone^  for  him  in  the  puichaie  of  ui  annuitv,  and 
diKOveied  in  February,  1814,  that  the  security  provided  by  the  defendant  was  void  within  the  de- 
fendant's own  knowledge  at  the  time  of  the  purchase.  In  Januaiy,  IttSO,  plaintiff  sued  defendant 
in  asNimpsit  ibr  breach  of  an  implied  contract  to  provide  good  secarity:  HeU^  that,  the  acdoa 
proceeding  on  the  oontiact  and  not  on  the  fraud,  die  statute  of  Umitations  was  a  good  bar. 

The  plaintiff  declared  against  the  defendant  in  assumpsit  on  an  implied  pro- 
mise to  lay  out  certain  moneys  of  the  plaintiff  in  the  purchase  of  an  annuity 
*741  *^^  S<^>  ^^lid  and  sufficient  security  in  consideration  of  certain  reason- 
-^  able  reward  to  be  therefore  paid  to  the  defendant  by  the  plaintiff.  Breach : 
that  the  defendant  did  not  lay  the  plaintiff's  money  out  on  eood,  valid  or  suffi- 
cient security,  but  on  bad,  invalid,  insufBcient,  fraudulent  and  fictitious  security, 
to  wit,  a  pretended  security  of  certain  copyhold  premises  whereof  one  W. 
Alston  pretended  to  be  seised,  whereas  in  truth  W.  A.  was  not  seised  thereof; 
of  all  which  premises  the  defendant  had  notice.  The  defendant  pleaded  the 
general  issue  and  the  statute  of  limitations.  At  the  trial  before  Dallas,  C.  J., 
Middlesex  sittings  after  Hilary  term  last,  it  appeared,  that  the  annuity  was 
granted  in  1808  and  paid  till  February,  1814,  when,  Alston,  becoming  insolvent, 
it  was  shortly  afterwards,  and  within  six  years  of  the  commencement  of  the  ac- 
tion (in  January,  1820,)  discovered  that  he  had  no  tide  to  the  premises  in  ques- 
tion. The  jury  found  that  the  defendant  knew  that  Alston  never  had  any  title 
to  the  premises,  and  gave  a  verdict  for  the  plaintiff;  the  learned  Chief  Jus- 
tice allowing  the  defendant  to  move  to  enter  a  nonsuit  on  two  objections  to  the 
verdict;  one  of  which  was,  that  the  statute  of  limitations  operated  as  a  complete 
bar  to  the  plaintiff's  recovery.     Accordingly 

Vaughan,  Serjt.,  having  obtained  a  rule  nisi  to  set  aside  the  verdict  and  en- 
ter a  nonsuit. 

Lens  and  PtU,  Serjts.,  showed  cause  against  the  rule,  and,  with  respect  to 
the  statute  of  limitations,  contended,  that  a&r  the  declaration  had  stated  this  to 
be  a  fraudulent  security,  and  the  jury  had  found  that  the  defendant  was  acquaint- 
ed with  all  the  circumstances,  it  was  neither  more  nor  less  than  a  case  of  gross 
fraud — that  it  had  been  repeatedly  held  that  the  statute  of  limitations  did  not 
*751  ^^^^^  ^^  ^^^'  of  fraud,  SotUk  Sea  Company  v.  *fVymondsell,  3  P.  Wms. 
-J  143;  and  that,  at  all  events,  the  action,  here,  had  been  brought  within  six 
years  after  the  fraud  had  been  discovered.  If  this  had  been  a  sale  of  timber 
which  the  vendor  knew  to  be  unsound  at  the  time,  but  which  the  purchaser 
might  not  have  been  able  to  discover  was  the  case,  till  six  or  seven  years  after- 
wards, he  would  be  deprived  of  all  remedy  unless  he  could  bring  his  action 
within  six  years  after  the  discovery.  The  present  case  was  the  same  in  effect; 
ind  this  distinguished  it  from  all  the  decided  cases.    In  those  cases  the  fraud 
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was  discovered  at  the  time  or  shortly  afterwards,  as  in  Battley  v.  Faulkntr^ 
3  B.  &  A.  288.  Here,  the  plaintiff  could  not  sue  so  long  as  his  annuity  was 
paid;  when  it  ceased  to  be  paid,  and  the  fraud  was  discovered,  nearly  six  years 
had  elapsed. 

Dallas,  C.J.  If  this  action  had  been  brought  expressly  to  recover  damages 
for  a  fraud  the  case  might  have  been  different ;  hut  here,  though  fraud  is  alleged 
in  the  breach,  the  gist  of  the  action  is  not  fraud,  but  a  contract  or  promise  de* 
dared  on  in  (usumpaU  $  and  the  promise  as  stated  in  the  declaration,  namely,  a 
promise  to  obtain  good  and  sufficient  security  for  the  plaintiff's  money,  does  not 
seem  to  amount  to  a  warranty.  The  plaintiff  will  not  be  without  remedy  be- 
cause he  will  only  be  nonsuited  here,  and  may  if  he  deems  it  to  his  advantage 
bring  another  action,  the  ground  of  which  may  be  fraud:  though  on  the  propri- 
ety of  such  a  step  we  give  no  opinion :  but  in  Bret  v.  Holbtch^  Dougl.  632, 
it  is  laid  down  that  in  cases  of  fraud  the  limitation  only  runs  from  the  time  when 
the  fraud  is  discovered. 

Park,  J.   I  am  of  the  same  opinion,  although  this  is  a  case  of  such  hardship 
on  the  plaintiff,  that  the  *court  would,  if  it  were  possible,  get  out  of  the  r-,  ^^ 
course  of  the  decisions.     But  they  cannot  set  aside  the  express  words  of  ^ 
the  statute,  or  the  decisions  which  seem  exactly  in  point.  What  are  the  words  of 

the  statute  ?     **  All  actions  of  account  and  upon  the  case shall  be  commenced  , 

and  sued within  six  years  next  after  the  cause  of  such  action  or  suit,  and 

not  after 21  Jao.  1,  c.  16,  s.  3."     In  Baitley  v.  Faulkner  the  point  was 

well  put  by  one  of  the  judges,  ^  the  only  question  is,  when  the  cause  of  action 
accrued ;  for  the  statute  then  attached.  I  Uiink  that  the  cause  of  action  accrued 
the  moment  the  defendant  failed  to  perform  that  which  he  agreed  to  do.**  But 
the  strong  case  is  Short  v.  McCarthy ,  3  B.  &  A.  626,  lately  decided  in  the 
King's  Bench.  That  case  is  the  same  as  the  case  before  th^  court,  if  copyhold 
be  ready  for  stock. 

BuKROUGH,  J.  This  declaration  does  not  meet  the  plaintiff's  case. 

Richardson,  J.  The  statute  of  limitations  is  a  bar  here,  because  the  gist  of 
the  action  is  a  promise. — The  two  cases  of  Battley  v.  Faulkner  and  Short  v. 
McCarthy <,  are  conclusive  on  the  point.  Rule  absolute  for  a  nonsuit. 

Vaughan^  Seijt.,  was  to  have  argued  in  support  of  the  rule. 


•TOMLINSON  and  WHITE  v.  SHYNN.  [^TT 

Where  a  sheriff  by  nuitake  returned  to  a  fieri  faeia»  that  he  had  a  sum  in  his  hands  to  be  paid  to 
the  plaintifiB,  when  in  truth  be  had  not,  the  sum  in  question  having  been  paid  (through  want  of 
cauuon  in  the  slierifra  officer,)  to  tlie  solicitor  of  a  commission  of  bankrupt  issued  against  the  de- 
fendant, under  which  commission  one  of  the  plaintifb  was  an  assignee:  m/tf,  that  this  plaintiff 
knowing  of  such  payment  and  having  omitted  to  make  an  early  objection  to  it,  the  mriff  was 
absolved  from  paymg  to  the  plaintifis  £e  sum  mentioned  in  his  return. 

The  plaintiffs  had  issued  execution  against  the  defendant  for  171/.  The 
sheriff  *s  officer,  Slade,  found  one  Cohen  in  possession  of  defendant's  goods  un- 
der a  regular  assignment  as  security  for  1 60/.  due  to  him  from  defendant.— > 
Cohen  desired  the  sheriff's  officer  to  sell  the  goods,  which  were  accordingly  sold, 
and  Cohen  received  the  proceeds,  promising,  after  deducting  the  1 50/.  due  to 
himself,  to  pay  the  remainder  to  Slade  on  behalf  of  the  plaintiffs.  When  the 
amount  of  the  goods  was  ascertained,  the  sheriff,  on  the  faith  of  this  promise 
returned  that  he  had  in  his  hands  63/.  6«.  6(/.,  ready  to  be  paid  to  the  plaintiffs 
In  the  mean  time  Shynn  became  bankrupt,  and  White,  one  of  the  plaintiffs 
was  chosen  an  assignee. — Cohen,  after  deducting  his  own  160/.  from  the 
proceeds  of  the  sale,  paid  63/.  6«.  6(/.,  the  remainder  of  those  proceeds, 
not  to  Slade  as  he  had  promised,  but  to  Day,  the  solicitor  to  the  assignees  under 
Shynn's  commission. — This  payment  to  Day,  if  not  known  to  the  plaintiffs  at 
the  time,  was  known  and  not  objected  to,  (as  it  was  sworn)  long  befoie  they 
made  the  application  to  the  court  hereafter  mentioned.^-Notwithstanding  which 
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Lawts^  Serjt,  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  the  sheriff 
to  pay  over  to  the  plaintiffs,  their  attorney  or  agent,  63/.  69.  dd.,  the  sum  re- 
turned by  him  on  the  fieri  faeiaa  to  be  in  his  hands.  The  motion  stood  over 
on  various  grounds  from  that  term  till  this  day,  when 

Fell^  Serjt.,  on  behalf  of  the  sheriff,  insisted  that,  by  not  objecting  as  soon  as 
he  knew  of  it,  the  plaintiff  White  had  assented  to  this  payment  made  by  Cohen 
*781  ^  ^^^  ^"  behalf  of  the  assignees,  of  whom  White  was  himself  *one,  that 
-^  this  assent  or  acquiescence  amounted  to  a  ratification  of  the  payment, 
equivalent  to  a  previous  order;  and,  that,  by  such  ratification,  the  sheriff  was 
absolved  from  paying  over  money  which  it  was  clear  he  had  never  received,  and 
which  was  only  by  a  mistake  returned  as  being  in  his  hands,  though  he  cer- 
tainly would  be  bound  by  such  return  were  it  not  for  this  ratification  on  the  part 
of  White. 

Lawes^  in  support  of  his  rule,  contended  that  the  knowledge  of  the  plaintiff 
White,  and  the  omission  to  object  to  what  had  been  done,  did  not  amount  to  a 
subsequent  assent. 

Sedper  Curiam,  There  is  a  subsequent  assent  sufficient  to  ratify  this  pay- 
ment. We  think,  under  the  circumstances  of  the  case,  the  sheriff  is  not  bound 
to  pay  over  the  money.  Rule  discharged  with  costs. 


BUTTS,  MOUNTFORD,  and  BURTON,  Assignees  of  FOSSETT,  COOP- 
ER, and  HOWARD,  Bankrupts,  v.  SWANN,  CHAPPELL,  and  HEY- 
WOOD. 

The  following  fetter  fiom  F.  and  Ca  to  their  oorreqxxidentf  8l  and  Ca:  **  GenUemen,  we  request 
you  wffl  pfty  to  IMe«n.  H.  C.  and  Son,  or  their  order,  out  of  the  fint  proceeds  that  become  due 
of  our  stock  of  gunpowder  now  in  your  hands,  600/.,  and  charge  the  same  to  our  account,"  was 
held  an  order  hr  the  payment  of  money  under  .55  G.  3,  c.  1H4,  and  liable  to  be  stamped  as  such, 
and  not  with  an  agreement  stamp,  although  the  letter  fbrmed  nurt  of  a  correapondenoe  between 
the  three  houses,  being  followed  by  a  letter  to  H.  C.  and  Son  from  S.  and  Co.,  promising  to  pay 
ss  diiecled,  provided  Ihev  akouid  be  in  funds  for  the  purpose,  and  by  other  fetters  between  the 
"^       '    •    andiS       -        -  . 


I  of  F.  and  (Jo.  and  8.  and  Co.  relating  to  and  confirmatory  of  tbe  same  older. 
Trotbr  for  gunpowder :  the  defendants  pleaded  the  general  issue. 
The  cause  was  tried  at  the  London  sittings  afler  Hilary  term  last  before  Dal- 
las, C.  J.,  when  the  jury  found  a  verdict  for  the  plaintiffs  for  921/.  subject  to 
*7fi1  ^^^  ^opinion  of  the  court  on  a  case  which,  among  other  things,  stated  the 
-^  following  facts :  the  defendants  were  commission  merchants  in  Liverpool, 
and  had  been  intrusted  with  gunpowder  by  the  bankrupts,  before  their  bank- 
ruptcy, to  be  sold  on  their  account.     The  present  action  was  brought  to  recover 
the  value  of  84  barrels  of  gunpowder  belonging  to  the  bankrupts,  which  were 
in  the  hands  of  the  defendants  on  the  8th  July,  1817,  when  the  commission 
issued  against  Fossett,  Cooper,  and  Howard. 

The  defendants  gave  in  evidence  the  two  following  instruments,  each  stamped 
with  a  1/.  stamp,  subscribed  respectively  by  the  bankrupt,  Mark  Fossett,  for 
the  firm  of  Mark  Fossett  and  Co.,  and  by  the  defendants ;  and  delivered  to  the 
parties  to  whom  they  were  addressed,  according  to  the  course  of  post  from  their 
respective  dates.  Neither  of  these  instruments  had  any  stamp  at  the  time  of 
being  written ;  but,  before  the  trial,  each  was  stamped  with  an  agreement  stamp 
of  1/.  on  payment  of  a  penalty. 

London^  29M  AugusU  1816. 
Messrs.  Swann  and  Heywood, 

Gentlemen,— We  request  yon  will  pay  to  Messrs.  Henry  Cooper  and  Son, 
or  their  order,  out  of  the  first  proceeds  that  become  due  of  our  stock  of  gun- 
powder now  in  your  charge,  600/.,  and  charge  the  same  to  our  account. 

We  remain,  gentlemen. 

Your  most  obedient  servants, 

Mark  Fossbtt  and  Co. 
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^Liverpool,  2d  October,  1816.  [*80 
Messrs.  Henry  Cooper  and  Son, 

Gentlemen,— We  have  received  Messrs.  Mark  Fossett  and  Co.'s  letter  of  the 
29th  of  August  last,  directing  us  to  pay  to  you  or  your  order  600/.  out  of  the 
first  proceeds  of  their  stock  of  gunpowder  now  in  our  charge;  and  we  have  also 
their  letter  of  the  same  date  directing  us  to  pay  to  Mr.  Augustus  Hughes,  or  his 
order,  200/.  out  of  the  proceeds  of  the  said  stock.— These  sums  we  can  have 
no  objection  to  pay  as  directed,  provided  we  shall  be  in  funds  for  the  purpose, 
subject  however,  in  the  first  place,  to  the  payment  of  our  advances,  interest,  and 
commission  on  the  said  consignment.  We  are,  gentlemen. 

Your  obedient  servants, 
(Signed)  Swann  and  Hetwood. 

It  was  objected,  on  tlie  part  of  the  plauitifls,  that  these  instruments  could  not 
be  read  in  evidence,  as  there  was  no  stamp  upon  them  at  the  time  they  were 
written,  and  the  stamp  afterwards  affixed  was  not  tlie  proper  stamp.  The  Chief 
Justice  allowed  them  to  be  read  in  evidence,  saving  to  the  plaintiffs  the  point  whe- 
ther they  ought  to  have  been  admitted.  The  following  letters,  none  of  which 
were  stamped,  were  also  read  in  evidence  on  the  part  of  the  defendants :  < 

London,  27th  September,  1816. 
Messrs.  Swann  and  Heywood, 

Gentlemen, — Messrs.  Henry  Cooper  and  Son  are  surprised  that  you  have 
not  noticed  the  letter  written  by  us  to  you  in  their  favour,  dated  29th  August, 
last,  and  which  *Mr.  Heywood,  when  in  town,  promised  should  be  done,  r-^^,. 
but  wished  it  to  be  passed  through  the  house.  You  have  also  one  of  the  ^ 
same  nature  for  Mr.  A.  Hughes. — We  beg  your  attention  to  our  request  that 
you  will  forward  them  by  return  of  post  to  those  gentlemen,  and  at  the  same 
time  we  shall  be  obliged  by  receiving  our  account  current  with  you. 

We  are,  gentlemen. 

Your  most  obedient  servants, 

Mark  Fossett  and  Co. 

lAverpool,  16/A  December,  1816. 
Messrs.  Mark  Fossett  and  Co. 

We  request  you  will  have  the  goodness  to  inform  us  whether  we  are  to  con- 
sider the  undertaking  given  by  us  to  Henry  Cooper  and  Son  and  Mr.  Hughes 
still  in  force,  which  binds  us  to  apply  the  whole  proceeds  of  the  stock  in  our 
hands,  in  the  first  instance  to  pay  them,  or  whether  our  acting  contrary  to  this 
arrangement  will  not  be  improper.  Our  only  motive  for  this  precaution  is  to 
keep  clear  of  blame  from  all  parties.  We  are,  &c. 

Swann  and  Hetwood. 

London,  23</  April,  1817. 
Messrs.  Swann  and  Heywood, 

Gentlemen, — Confirming  our  letters  of  29th  August  last,  requesting  you  to  pay 
out  of  the  proceeds  of  our  stock  of  gunpowder  to  Messrs.  H.  Cooper  and  Son, 
600/.,  and  to  Mr.  Augustus  Hughes  200/.,  we  have  now  to  request  that  you 
will  pay  the  balance,  when  realized,  to  Mr.  Joseph  Searle  of  Fetter  Lane,  Lon- 
don, and  place  the  same  to  our  account. 

We  are,  gentlemen. 

Your  most  obedient  servants, 
Mark  Fossett  and  Co. 

•  Liverpool,  22d  May,  1817.  [*82 
Mark  Fossett,  Esq. 

Dear  Sir, — We  have  now  the  pleasure  to  enclose  our  account  current  to  31st 
December  last,  balance  to  your  credit  70/.  la.  Id,,  which  sum,  upon  your  con 
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firming  the  account,  we  will  immediately  remit  to  Messrs.  Henry  Cooper  and 
Son,  agreeably  to  your  letter  of  29th  August,  1810. 

The  sales  of  gunpowder  made  by  Swann,  Chappell,  and  Heywood,  up  to  the 
present  time,  amount  to  140/.  179.  9^.,  but  no  part  of  this  sum  is  yet  due  from 
the  purchatsers ;  when  received,  it  shall  be  remitted  in  the  same  manner  to  the 
parties  whom  you  haVe  instructed  us  to  pay  over  these  proceeds  to. 

We  remain,  dear  sir. 

Your  obedient  Servants, 

Swann  and  Hbtwood. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiffs  were 
entitled  to  recover  the  sum  of  321/.  or  any  part  thereof;  and  a  verdict  or  non- 
suit was  to  be  entered  accordingly. 

Faugkan^  Serjt,  for  the  plaintiffs,  among  various  other  objections,  contended 
,that  the  first  of  the  before  mentioned  letters  was  an  order  to  pay  money  within 
the  55  Geo.  3,  c.  184,  sched.  part  1,  and  as  such  ought  to  have  borne  a  stamp 
at  the  time  it  was  written ;  and  there  being  no  stamp  at  that  time,  a  stamp 
could  not  be  applied  afterwards  under  sect.  10,  which  comprehended  only 
«Qai  cases  where  an  improper  "^stamp  had  been  applied  in  the  first  instance. 
^'^^  He  cited  Flrhank  v.  BtU,  1  B.  &  A.  30. 

HuUocky  Serjt.,  contra.  This  letter  does  not  constitute  a  bill  of  exchange  or 
a  strict  order  for  the  payment  of  money.  It  is  not  a  bill  of  exchange,  because 
the  fund  out  of  which  the  payment  was  to  be  made  was  uncertain; — it  is  not  an 
order  for  the  payment  of  money,  because  Cooper  and  Son  could  make  no  de- 
mand by  virtue  of  it  till  Swann  and  Co.  had  given  their  assent,  and  that  assent 
they  only  gave  provisionally.  In  fact,  it  forms  no  more  than  part  of  the  ma- 
terials of  an  agreement,  to  have  recovered  on  which  the  party  must  have  de- 
clared specially  on  both  the  stamped  letters.— But  if  it  should  be  held  to  be  an 
order  for  payment  of  money  within  the  statute,  the  intent  and  meaning  of  the 
statute  in  classing  instruments  of  this  description  among  bills  of  exchange,  was 
not  to  make  that  a  bill  of  exchange  which  never  can  be  such,  but  only  to  an- 
swer the  purposes  of  revenue;  and  those  purposes  being  answered  by  the  appli- 
cation of  the  agreement  stamp,  the  intent  and  meaning  of  the  statute  has  been 
sufficiently  pursued. — In  this  view,  the  intent  of  the  statute  is  consistent  with 
the  law  respecting  bills  of  exchange :  in  any  other  view,  the  statute  must  be 
held  inconsistent  with  law,  by  making  an  order  to  pay  out  of  uncertain  funds 
constitute  a  bill  of  exchange. — The  enactment,  therefore,  of  the  31  Geo.  3.  c. 
35,  by  which  parties  are  prohibited  from  stamping  bills  after  making  them,  can- 
not apply  to  such  instruments  as  these,  under  which  money  is  to  be  paid  out  of 
a  particular  fund. 

In  Flrbank  v.  BM  there  was  but  one  document  which  contained  the  order. 
The  letters  in  the  present  case  are  only  two  of  several,  constituting  an  entire 
correspondence;  and  by  55  Geo.  3,  c.  184,  sched.  part  1,  when  any  set  of  let- 
*841  ters  constitute  an  agreement,  it  shall  *be  sufficient  to  stamp  one  of  them. 
^  By  those  means  the  purposes  of  the  revenue  are  satisfied  in  cases  like 
the  present ;  but,  if  the  first  letter  be  deemed  an  order  for  payment  of  money 
within  the  statute,  the  consequences  must  be  roost  extensive,  for  there  is  scarce- 
ly a  mercantile  correspondence  out  of  which  many  such  orders  might  not  be 
extracted. 

Vaughan^  in  reply,  urged,  that  if  it  were  sufiicient  to  stamp,  at  any  period 
subsequent  to  the  making,  an  order  falling  so  direcdy  within  the  terms  of  the 
statute  as  the  present,  the  purposes  of  the  revenue  would  be  entirely  defeated, 
for  no  stamp  would  be  had  except  in  litigated  cases, 

Dai.las,  C.  J.  This  case  is  now  narrowed  to  a  single  point;  it  is  unnecessa- 
ry, therefore,  to  discuss  the  others  which  have  been  raised;  for  the  important 
point  now  to  be  considered,  is,  whether  this  instrument  falls  within  the  different 
provisions  of  the  acts  referred  to.     It  is  agreed  that,  if  this  instrument  consti 
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tates  a  bill  of  exchange,  it  could  not  be  stamped  after  it  was  first  issued:  if, 
therefore,  this  be  an  order  for  the  payment  of  money,  and  if  an  order  for  the 
payment  of  money  stand  upon  the  same  footing  as  a  bill  of  exchange  by  the 
provisions  of  the  55  6.  3,  c.  184,  the  aigument  against  its  admission  in  eTi- 
dence  would  be  conclusive. 

Does  it,  then,  stand  on  the  same  footing  as  a  bill  of  exchange  by  virtue  of  that 
act  ?  Now  the  stamp  is  imposed  on  bills,  drafts,  or  orders  for  the  payment  of 
money,  the  act  classing  them  together:  tlien,  in  a  subsequent  part  of  the  sche- 
dule, bills,  drafts,  and  orders  for  the  payment  of  money  at  a  future  day,  are  made 
liable  to  the  duties  imposed  by  the  act;  and  all  bills,  drafts,  or  orders  for  the 
payment  of  any  sum  of  money  out  of  any  particular  fund,  which  may  or  may 
not  be  available  »or  upon  any  condiuon  or  contingency  which  may  or  ^  ^g. 
may  not  be  performed  or  happen,  are,  by  that  act,  to  be  deemed  bills,  ^ 
drafts,  or  orders  for  the  payment  of  money  within  the  schedule  of  the  act. 

By  the  8th  section,  all  the  provisions  of  the  former  acts  are  made  to  apply 
to  the  subject  matter  pf  the  latter. 

An  order  for  the  payment  of  money  seems  to  me,  tlierefore,  as  far  as  the  pur- 
poses of  this  act  are  concerned,  to  be  placed  on  the  same  footing  with  bills  of 
exchange  and  promissory  notes;  and,  if  it  be  so  placed,  no  distinction  can  be 
drawn,  after  the  express  provision  in  the  55  G.  3,  between  orders  for  the  payment 
of  money  out  of  a  particular  fund  and  bills  and  notes  in  general.  Without  say- 
ing, therefore,  that  the  statute  alters  the  nature  of  instruments,  or  makes  that  a 
bill  of  exchange  which  would  not  otherwise  be  such,  it  is  clear,  that,  under  the 
56  G.  3,  orders  of  this  description  fall  within  the  same  provisions  as  bills 
of  exchange  and  promissoir  notes.  And  this  seems  to  me  to  be  decided  by 
the  case  of  Firbank  v.  Bell;  a  case  essentially  tlie  same  as  that  before  the 
court.  In  that  case  the  order  was  to  pay  over  to  certain  persons  a  sum  of  mo- 
ney, when  a  cargo  of  mahogany  was  sold,  in  such  bills  as  might  be  received 

from  the  sale; an  order  which  is  directed  in  terms  almost  precisely  the  same 

as  the  present. — The  sale  might  or  might  not  have  taken  place,  biUs  might  or 
might  not  have  been  received;  and  the  case  now  under  consideration  is,  if 
possible,  the  stronger  of  the  two.  Such  was  the  order ;  then  followed  the  letter 
from  the  party  in  whose  favour  the  order  was  made,  requesting  the  attention  of 
the  parties,  who  were  to  effect  the  sale,  to  the  before-mentioned  order ;  and  then 
came  the  answer  to  that  letter  from  the  parties  who  were  to  effect  the  sale,  stating 
their  readiness  to  atten*)  to  the  order  after  they  had  paid  themselves  a  sum  which 
they  bad  been  previo'«4fIy  in  advance.— -This,  therefore,  like  the  'case  under  r^^^n 
consideration,  does  not  consist  simply  of  an  order  to  pay  money  out  of  ■- 
a  future  fund  which  might  or  might  not  be  sufiicient,  but  contains  also  a  subse- 
quent correspondence.  The  cases,  therefore,  do  not  differ,  except  in  the  point 
ingeniously  attempted  to  be  distinguished  at  the  bar.  In  the  judgment  of  the 
court  in  Flrbmik  v.  Bell  it  is  said  **  There  is  nothing  to  which  the  name  of  an 
agreement  can  be  given  if  you  do  not  pray  in  aid  Uie  order;  that  is  the  only 
thing  by  which  the  bankrupt  is  personally  implicated,  for  he  is  not  a  party  to 
the  letters;"  and  it  is,  therefore,  said  that  there  was  in  that  case  but  one  docu- 
ment which  contained  the  order.  Whether  or  not  that  distinguishes  the  case 
from  the  case  now  before  the  court  I  shall  presently  examine.  Lord  Ellen- 
BOROUOH  then  proceeds;  **the  order  alone  affects  the  bankrupt,  and  that 
amounts  to  nothing  more  than  an  order  for  payment.  It  falls  then  within  the 
description  of  the  act  of  parliament,  viz.  an  order  for  the  payment  of  money 
out  of  a  fund  which  may  or  may  not  be  available.  It  was  the  object  of  the  le- 
gislature in  framing  this  provision  to  treat  as  promissory  notes  and  bills  of  ex- 
change, and  to  subject  to  a  stamp  duty  such  instruments  as  being  payable  on 
a  contingency  or  out  of  a  particular  fund  could  not  in  strictness  fall  under  that 
denomination."  Adverting,  thetefore,  to  the  distinction  which  exists,  indepen- 
dently of  the  statute,  between  bills  and  notes  payable  at  all  events,  and  orders 
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payable  out  of  a  particular  fund,  the  learned  Chief  Justice  says,  that  the  object 
of  the  statute  was  to  put  those  instruments,  which  before  differed  from  the  for- 
mer class,  on  the  same  footing  with  them. — I  see  no  difficulty,  therefore,  in 
this  case  on  principle,  and  on  authority  it  falls  within  the  decision  before  men- 
tioned, unless  the  instrument  is  to  be  considered  as  an  agreement,  and  not  as 
an  order  for  payment  of  money.  The  argument  for  that  position  appears  to  me 
*R71  ^  ^  ^  fallacy.  *The  order  is  complete  when  it  issues,  and  does  not  de* 
-■  pend  upon  any  subsequent  assent  to  make  it  a  valid  order.  According  to 
the  doctrine  contended  for,  no  order  can  be  considered  absolute  if  followed  by 
a  subsequent  correspondence.— But  a  similar  order,  though  succeeded  by  a  cor- 
respondence, has,  in  Ftrhank  v.  BtUj  been  considered  an  absolute  order;  I 
think  that  this  is  such,  and  that  it  ought  to  have  received  a  stamp  in  conformity 
with  the  provisions  of  the  statute  65  G.  3. 

Park,  J.  The  only  question  now  to  be  determined  in  this  case  is,  whether 
these  papers  were  properly  stamped.  It  is  admitted  at  the  bar  that  they  fall 
within  the  provision  of  the  act,  unless  they  can  be  distinguished  from  the  sub- 
jec^matter  on  which  the  act  was  intended  to  operate.  I  think  that  this  is  not 
a  bill  of  exchange,  and  have  no  wish  to  disturb  the  old  authorities,  which  say 
that  an  order  to  pay  out  of  a  contingent  fiind  is  not  a  bill  of  exchange.  This 
brings  us  to  consider  whether  it  was  the  object  of  the  statute  55  G,  3,  c.  184,  to 
subject  instruments  like  the  present  to  the  same  provisions  as  bills  of  exchange 
and  promissory  notes ;  and  that  such  was  the  object  of  that  act  seems  to  me 
clear,  from  the  words  **  All  bills,  drafts,  or  orders  for  the  payment  of  any  sum 
of  money  out  of  any  particular  fund  which  may  or  may  not  be  available,  or 
upon  any  contingency  which  may  or  may  not  be  performed,*'  &c.  Such  in- 
struments were  not  taxable  before;  but  by  the  last  mentioned  statute  they  are 
put  on  the  same  footing  as  bills  of  exchange  and  promissory  notes;  and  in  this 
opinion  I  am  borne  out  by  the  language  of  Lord  Ellenborough  in  Pirhank  v. 
BeU;  for  ihat  learned  person  seems  to  have  had  in  his  mind  the  very  point 
raised  here,  viz.  that  the  intent  of  the  act  would  be  pursued  if  this  were  con* 
4aQ-^  sidered  an  agreement.  His  lordship  *8ays,  speaking  of  the  order  for  pay- 
-J  ment,  **  it  falls,  then,  within  the  description  of  the  act  of  parliament,  viz. 
an  order  for  the  payment  of  money  out  of  a  fund  which  may  or  may  not  be 
available,"  I  B.  dc  A.  39.  That  case  goes  the  whole  length  of  the  doctrine 
contended  for  by  the  plaintiffs. — The  order,  here,  is  an  onler  for  the  payment 
of  money,  notwithstanding  the  ingenious  argument,  that  the  whole  correspond- 
ence forms  but  one  agreement. 

BuRRouoH,  J.  By  the  37  G.  3,  c.  90,  a  stamp  duty  is  imposed  on  **  any  bill 
of  exchange,  draf^  or  order  for  the  payment  of  money,**  and  the  only  question 
is,  whether  this  is  an  order  for  the  payment  of  money  out  of  a  particular  fund ; 
for,  such  an  order,  by  the  55  G.  3,  that  act  adopting  the  provision  of  the  former 
act,  is  subject  to  the  same  duties  as  bills  of  exchange  and  orders  for  the  pay- 
ment of  money  generally:  that  is  the  clear  intention  of  the  act;  so  that  the  case 
is  the  same  as  if  the  instrument  were  at  once  within  the  37  G.  8. 

Richardson,  J.  The  question  to  be  decided  is,  whether  this  instrument  is 
properly  stamped.  By  the  statute  31  G.  3,  c.  25,  s.  19.  No  bill  of  exchange, 
promissory  note,  or  other  note,  draf^  or  order  liable  to  the  duties  by  that  act 
imposed  can  be  given  in  evidence  without  being  lawfully  stamped,  nor  can  the 
commissioners  stamp  such  instruments  after  they  are  made.  The  48  G.  3,  c. 
149,  does  not  in  terms  make  tfie  same  provision;  but  the  commissioners  are  au- 
thorized to  do  all  things  necessary  for  carrying  the  latter  act  into  execution,  in 
likt  manner  as  former  commissioners  were  authorized  to  do  all  things  necessary 

•  R01  ^^^  carrying  into  execution  the  former  *acts.(a)     An  order  like  the  order 

-J  in  the  present  case  is  not  a  bill  of  exchange  or  order  under  those  acts,  but 

(«)  The  34  0. 3,  c.  32,  authoriaiig  eomminonen  to  itamp  bills,  Ac,  after  they  are  drawn,  w» 
ody  a  tampocaiy  act,  which  has  expired.    See  Bayley  on  Bills,  3d  ed.  p.  26,  note. 

•  vol..  VI.  7  E 
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is  put  on  the  same  footing  with  such  instalments  by  55  G.  3.  Though  not  a 
bill  of  exchange  in  a  commercial  sense,  it  is  so  within  the  view  of  the  revenue 
acts.  It  has  been  aigued,  that,  taking  the  vuhsequent  correspondence  into  con- 
sideration* this  letter  only  forms  part  o^  an  agreement,  and  therefore  is  distin- 
guishable from  Firhank  v.  BelU  where  the  bankrupt  only  intervened  once;  but 
the  first  letter  here  is  an  order  for  the  payment  of  money,  which  order  is  con- 
firmed in  one  of  the  subsequent  letters. — On  the  whole,  therefore,  I  am  of  opi- 
nion that  the  plaintiffs  are  entitled  to  retain  their  verdict. 

Judgment  for  the  plaintiffs. 


SAMPSON  and  Others,  Assignees  of  COOK,  a  Bankrupt,  v.  BURTON  and 

Others. 

1.  Goods  in  the  posseflsion  of  a  bankrupt,  and,  but  for  the  bankruptcy,  his  propeitj,  being  taken  in 
execution  after  the  act  of  bankruptcy,  but  two  months  before  the  iasmng  of  a  oommisrion  against 
the  bankrupt,  were  (in  tuaumpait  by  the  assignees  of  the  bankrupt,  on  a  guarsniee  giiren  to  the 
bankrupt,)  desoibed  in  the  declaration  as  the  goods  of  the  bankrupt:  Held,  that  such  deacriptioii 
was  proper* 

2.  A  guarantee  against  contingent  damages  cannot  fivm  the  subject  of  a  mutual  credit  under  the  5 
Geo.  2,  c.  30,  s.  2a 

Assumpsit  on  a  guarantee.  The  case  proved  at  the  last  Devon  assizes,  be- 
fore Wood,  B.,  was  as  follows:  Cook  was  a  warehouseman  at  Plymouth.  In 
March  and  April,  1817,  the  defendants  shipped  for  one  Andrews,  according  to 
his  orders,  a  quantity  of  gunpowder,  which  was  received  into  the  magazine  of 
Cook,  by  the  direction  of  Andrews.  The  defendants,  in  May,  1817,  *8us.  r^^rk 
pecting  the  insolvency  of  Andrews,  endeavoured  to  stop  t{ie  powder  in  ^ 
transitu^  and  accordingly  wrote  to  Cook,  requesting  him  to  obtain,  on  their  be- 
half,  the  powder  which  they  had  sent  to  Andrews,  and  guarantying  Cook. from 
any  responsibility  or  loss  which  should  accrue  to  him  for  so  doing  Cook  did 
so  retain  the  powder,  and  in  June,  1817,  delivered  it  to  the  defendants.  An- 
drews afterwards  sued  Cook  in  trover  for  the  powder,  and  having  obtained  judg- 
ment against  him,  levied  execution  on  his  goods,  on  the  21st  November,  1818. 
On  the  18th  of  February,  1810,  a  commission  of  bankrupt  issued  against  Cook* 
on  a  secret  act  of  bankruptcy  committed  by  him  in  April,  1818. 

At  the  time  of  the  bankruptcy  Cook  owed  the  defendants  256/.  2«.  Id,  upon  a 
balance  of  accounts.  The  defendants,  among  other  objections  at  the  trial,  took 
an  exception  to  the  declaration,  which  in  one  count  described  the  goods  taken 
under  Andrews'  execution  as  the  goods  of  Cook,  and  in  another  stated  that  they 
were  taken  '*  as  and  for  the  goods  of  Cook,"  contending  that  this  was  a  misde- 
scription; the  commission  issued  in  February,  1810,  having  relation  to  the 
act  of  bankruptcy  committed  in  April,  1818,  and,  vesting  the  goods  in  the  as- 
signees from  that  time ;  so  that  they  could  only  be  described  as  the  goods  of 
the  assignees.  The  defendants  also  contended,  that  their  guarantee  consti- 
tuted a  mutual  credit  with  Cook,  and  that,  therefore,  they  were  entitled,  under 
6  G.  2,  c.  30,  s.  28,  to  set  off  against  any  sum  recovered  upon  the  guarantee, 
the  sum  of  296/.  2a  7c/.  so  due  to  them  from  Cook. 

*The  learned  baron  thought  that  for  the  purposes  of  Andrews'  execu-  r^nt 
tion,  the  goods  were  the  goods  of  Cook,  no  commission  having  then  been  ^ 
issued  against  him ;  and  that  the  guarantee  did  not  constitute  a  mutual  credit  :— 
but  reserved  the  points  for  the  consideration  of  this  court.     Accordingly,  the 
jury  having  found  a  verdict  for  the  plaintiffs. 

Vaughan,  Serjt.,  obtained  a  rule  nisi  to  set  aside  this  verdict  and  enter  a  non 
suit,  on  these,  among  other  grounds. 

Pell  and  Bosatiquet,  Serjts.,  now  showed  cause  against  the  rule,  and,  on  the 
first  point  contended,  that  with  reference  to  any  act  of  Andrews,  before  the  com- 
mission was  sued  out,  the  goods  were  properly  described  as  the  goods  of  Cook, 
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he  having  a  special  property  in  them  with  respect  to  aU  but  his  own  assignees.—- 
This  was  rendered  quite  clear  by  the  49  Geo.  3,  c.  121,  s.  2,  by  which  all  ex- 
ecutions are  protected  if  levied  more  than  two  months  before  the  commission 
was  sued  ont  They  cited  Wtbb  v.  Fox,  7  T..R.  391,  Fbwler  v.  Down,  1  B. 
Si  P.  44.  On  the  second  point,  they  urged  that  the  guarantee  only  gave  Cook 
a  possibility  of  a  right  to  sue,  a  possibility  of  a  claim  to  unliquidated  damages : 
that,  if  Cook  or  the  assignees  had  been  defendants,  the  guarantee  never  could 
have  been  resorted  to  as  a  set-oflf,  and,  that,  on  these  grounds,  it  was  not  entitled 
to  be  considered  a  mutual  credit,  Glermie  v.  Edmunds^  4  Taunt,  775,  Crawford 
V.  Stirling,  4  Esp.  207. 

Vatighan  and  HvUock,  Seijts.,  in  support  of  the  rule,  as  to  the  Brst  point,  denied 
that  the  49  Geo.  3,  c.  121,  at  all  affected  the  question.  That  act  allowed  exe- 
*92l  ^^^^°^«  ^sued  out  two  months  before  the  issuing  of  a  commission,  to  be 

^  valid  notwithstanding  any  prior  act  of  bankruptcy ;  but  it  did  not  alter  the 
property  of  the  goods,  or  make  that  the  property  of  the  bankrupt  which  was  in 
truth  the  property  of  the  assignees. — It  enabled  the  party  suing  out  the  execu- 
tion to  take  the  assignees*  goods  without  interruption:  but  it  did  not  call  those 
goods  the  goods  of  the  bankrupt. — The  bankrupt  himself  could  not  have  called 
them  his  goods  in  an  action  of  trover,  and  the  assignees,  standing  in  his  place, 
were  subject  to  the  same  law.  Fox  v.  fVthh  and  Fowler  v.  Down  did  not  at 
all  apply.  As  to  the  second  point,  it  might  be  admitted  that  this  guarantee 
could  not  constitute  a  set-off;  but  mutual  credit,  under  5  G.  3,  c.  30,  is  by  no 
means  confined  to  such  claims  as  might  form  the  subject  of  set-off.  The  lan- 
guage of  the  Lord  Chancellor  in  Ex  parte  Smith,  1  Swanst.  34,  is  to  the  same 
effect  According  to  Lord  Ellen  borough,  mutual  credit,  ex  vi  termini,  imports 
unliquidated  damages. (a)  In  Olive  v.  Smith,  5  Taunt  06,  goods  placed  in  the 
hands  of  a  broker  were  held  to  constitute  a  mutual  credit;  though,  in  that  case, 
it  could  no  more  have  been  known  beforehand  what  sum  the  goods  might  be 
sold  for,  than  what  sum  the  defendants  in  this  case  might  be  called  on  to  pay  on 
their  guarantee. 

Dallas,  C.J.  I  am  of  opinion  that  this  rule  ought  to  be  discharged. — As  to 
the  objection  that  the  goods  taken  under  the  execution  of  Andrews  ought  to 
have  been  described  as  the  goods  of  the  assignees,  they  were  clearly  the 
goods  of  Cook  for  this  purpose;  the  execution  having  issued  two  months 
before  the  commission,  and  the  statute  49  Geo.  3,  c.  121,  s.  2,  having 
enacted  <*  that  in  all  cases  of  commissions  of  bankrupt  thereaAer  to  be  is- 
*031   Bu^^v  *^1  executions  and  attachments  against  the  lands  and  tenements  or 

-J  goods  and  chattels  of  the  bankrupts,  bond  fide  executed  or  levied  more 
than  two  calendar  months  before  the  date  and  issuing  of  such  commission,  shall 
be  valid  and  effectual,  notwithstanding  any  prior  act  of  bankruptcy  committed 
by  such  bankrupt,  in  like  manner  as  if  no  such  prior  act  of  bankruptcy  had  been 
committed,  provided  the  person  at  whose  suit  such  execution  or  attachment 
shall  have  issued,  had  not  at  the  time  of  executing  or  levying  the  same,  any  no- 
tice of  any  prior  act  of  bankruptcy  by  such  bankrupt  committed,  or  that  he  was 
insolvent  or  had  stopped  payment**  This,  therefore,  beinff  an  execution  levied 
and  executed  two  months  before  the  commission,  was,  under  the  circumstances 
of  the  case,  valid  and  effectual ;  that  is,  valid  and  effectual  as  against  the  goods 
of  the  bankrupt — As  to  the  arguments  on  the  subject  of  mutual  credit  I  shall 
not  say  much.  It  was  admitted  that  this  guarantee  could  not  form  the  subject 
of  a  set-off;  but  Olive  v.  Smith  was  referred  to  for  the  purpose  of  showing 
that  it  might  operate  as  a  mutual  credit  The  case  of  Olive  v.  Smith,  however, 
such  as  it  was,  is  very  distinguishable  from  the  present  case;  for,  there,  the 
goods  were  placed  with  a  broker  for  the  purpose  of  being  sold,  and  when  sold, 
the  sum  received  would  certainly  form  an  item  in  his  account:  here,  the  only 

(a)  In  Cumming  f .  Foruler,  1  M.  &  8. 499. 
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mutual  trust  is  of  a  very  different  description.  The  bankrupt  has  been  trusted 
with  a  scheme  of  the  defendant's,  and  they  enter  into  an  undertaking  resting  on 
a  contingency.  There  is  no  case  which  calls  such  a  trust  a  mutual  credit,  and 
the  case  of  Glennie  v.  Edmunds  4  Taunt  775,  entirely  rules  the  present. — 
There  it  was  held  that  an  underwriter  could  not  establish  as  a  mutual  credit 
with  the  assured  a  loss  accruing  afler  the  bankruptcy  of  the  assured; — so  here, 
•the  loss  incurred  by  a  contingency  after  the  bankruptcy  of  Cook,  cannot  j-,  ^. 
be  considered  as  a  mutual  credit  existing  between  Cook  and  the  defend*  ^ 
ants  at  the  time  of  his  bankruptcy.  But,  independently  of  Glennie  v.  Edmunds^ 
to  call  this  a  mutual  credit  would  be  to  go  far  beyond  any  cases  which  have 
been  hitherto  decided. 

Park,  J.  I  am  of  the  same  opinion.  If  the  persons  levying  the  execution 
had  known  of  the  act  of  bankruptcy,  the  statute  49  6.  3,  would  not  apply;  but, 
as  it  is,  there  never  was  a  case  to  which  the  statute  more  fully  applied.  The 
express  object  of  it  was  to  protect  executions  such  as  these.  With  respect  to 
the  mutual  credit,  the  suitute  5  G.  2,  c.  30,  s.  28,  enacts,  '<  that  where  it  shall 
appear  to  the  commissioners,  or  the  major  part  of  them,  that  there  hath  been 
mutual  credit  given  by  the  bankrupt  and  any  other  person,  or  mutual  debts  be- 
tween the  bankrupt  and  any  other  person  at  any  time  before  such  person  became 
bankrupt,  the  said  commissioners,  or  the  major  part  of  them,  or  the  assignees  of 
such  bankrupt's  estate,  shall  state  the  account  between  them,  and  one  debt  may 
be  set  against  another;  and  what  shall  be  due  on  either  side  on  the  balance  of 
such  account,  and  on  setting  such  debts  against  one  another,  and  no  more  shall 
be  claimed  or  paid  on  either  side  respectively."  It  would  be  to  be  wished  that 
such  credit  should  be  strictly  confined  to  pecuniary  transactions;  it  is,  however, 
too  late  to  lament  the  extension  of  such  credit,  since  the  case  of  Ex  parte  Deeze^ 
1  Atk.  228,  though  it  may  be  said  that  the  principle  is  carried  quite  far  enough 
in  that  case.  Whether  Olive  v.  Smith  has  met  with  the  approbation  of  West- 
minster Hall  I  will  not  now  say;  but  this  point  was  much  considered  in  the 
case  of  Rose  v.  Hart,  determined  in  this  court  in  Trinity  term,  58  G.  3.  The 
•result  of  the  decision  in  that  case  was,  that  the  doctrine  of  mutual  credit  r  »g,. 
might  be  extended  to  cases  where  the  property  would  form  an  item  in  a  ^ 
future  account  between  the  parties,  but  not  to  cases  where  there  is  a  mere  de- 
posit of  property ;  and  I  do  not  feel  disposed  to  vary  from  that  decision. 

BrRROuoH,  J.  The  answer  to  the  objection  touching  the  description  of  the 
goods  is  sufficiently  furnished  by  the  stat.  49  G.  3.  But  the  allegation  would 
have  been  sufficient  without  that  statute ;  for,  at  the  time  of  levying  the  exe- 
cution, the  goods  were  the  property  of  Cook.  At  all  events  the  statement,  that 
the  goods  were  taken  as  and  for  the  goods  of  Cook,  is  a  correct  statement  of  the 
fact.  As  to  the  mutual  credit,  French  v.  Fenn,  Co.  B.  L.  7th  ed.  536,  and 
Hose  V.  Hart,  have  decided  the  question.  In  French  v.  /Win,  Cox,  the  bank- 
rupt, was  indebted  to  Fenn,  and  had  intrusted  him  with  his  share  or  interest  in 
a  string  of  pearls  to  be  sold  by  Fenn,  and  the  profit  on  such  share  was  to  be 
paid  to  Cox ;  Fenn  sold  the  pearls  after  Cox's  bankruptcy,  and  Cox's  assignees 
brought  an  action  against  Fenn  for  Cox's  share  of  the  profit;  on  the  part  of  the 
defendant  it  was  insisted,  that  there  was  a  mutual  credit,  though  not  a  mutual 
debt,  at  the  time  of  the  bankruptcy,  and  that  one  could  not  be  demanded  with- 
out satisfying  the  other.  Lord  Mansfield,  in  that  case,  said,  **  The  act  of  parlia- 
ment is  accurately  drawn  to  avoid  the  injustice  that  would  be  done  if  the  words 
were  only  mutud  debts,  and  it  therefore  provides  for  mutual  credit  In  this 
case  credit  is  given  to  the  defendant  for  a  row  of  pearls  which  is  to  belong  in 
thirds  to  three  persons.  As  Fenn  advanced  the  whole  money,  the  other  two 
were  to  pay  him  interest  for  their  shares  till  the  pearls  were  sold ;  there  r^Qft 
is  no  doubt  there  was  a  mutual  *credit«  Cox  had  trusted  him  with  the  ^ 
pearls,  and  he  had  trusted  Cox  with  other  goods,  which,  in  all  probability, 
he  would  not  otherwise  have  done."     In  Rose  v.  Hart,  trover  was  brought 
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oy  the  assignees  of  Smart,  a  bankrupt,  for  cloths  left  by  Smart,  before  his 
bankruptcy,  with  the  defendant,  who  was  a  fuller,  to  be  dressed.  There  was 
then  a  balance  due  from  the  bankrupt  to  the  defendant  for  work  done  on 
other  cloths.  The  assignees  tendered  to  the  defendant  the  sum  due  for 
work  done  on  the  cloths  in  his  possession,  and  demanded  them  from  him; 
but  the  defendant  refused  to  deliver  them  up,  unless  he  was  paid  his  ge- 
neral balance.  The  question  was  whether  he  was  entitled  to  retain  them 
for  that  balance;  and  Holrotd,  J.,  before  whom  the  cause  was  tried,  at 
Sarum  Spring  assizes,  1818,  reserved  the  point  for  the  opinion  of  this 
courL  We  had,  I  remember,  several  meetings  on  the  subject,  and  the  opinion 
of  the  cx>urt  was,  that  the  defendant,  who  received  these  cloths  for  the  purpose 
of  dressing  only,  had  no  right  to  detain  them  for  his  general  balance.  Lord 
Chief  Justice  Gibds,  in  the  course  of  delivering  that  opinion,  after  reading  the 
28th  section  of  the  statute  6  6.  2,  c.  30,  said  ^*  Something  more  is  certainly 
meant  here  by  mutual  credit  than  the  words  mutual  debts  import,  and  yet  upon 
the  final  settlement  it  is  enacted  merely  that  one  debt  shall  be  set  against  an- 
other. We  think  this  shows  that  the  legislature  meant  such  credits  only  as 
must  in  their  nature  terminate  in  debt;  as  where  a  debt  is  due  from  one  party 
and  credit  given  by  him  on  the  other  for  a  sum  of  money  payable  at  a  future 
day,  and  whir.h  will  then  become  a  debt ;  or  where  there  is  a  debt  on  one  side 
and  a  delivery  of  property  with  directions  to  turn  it  into  money,  on  the  other/' 
These  two  cases  taken  together  explain  the  intention  of  the  statute.  The  inten- 
tion was  to  confine  mutual  credit  to  pecuniary  demands,  or  to  those  subjects, 
•071  ^^^^^  ^^  some  subsequent  *time  might  become  of  a  pecuniary  nature. 
-J  Now,  look  at  this  case.  Has  it  the  semblance  of  a  pecuniary  demand  ? 
It  is  a  mere  guarantee,  on  which  there  is  only  a  contingent  claim  for  unliqui- 
dated damages;  and  here,  before  verdict  given,  is  an  attempt  to  call  it  a  mutual 
credit.  I  think  that  there  was  no  ground  for  the  objection  made  at  the  trial, 
and  that  this  rule  must  be  discharged. 

Richardson,  J.  I  am  of  the  same  opinion.  For  all  the  purposes  of  this 
question  the  statute  49  G.  3,  renders  these  goods  the  goods  of  Cook,  and  the 
assignees  cannot  invalidate  the  execution.  With  regard  to  the  question  of  mu« 
tual  credit,  the  statute  5  G.  2,  considers  credit  and  debt  as  something  in  the  na- 
ture of  an  account  which  may  be  set  against  some  other  account.  That  statute, 
however,  has  been  held  to  extend  to  a  deposit  of  goods,  but  by  the  last  decision 
the  doctrine  has  properly  been  confined  to  goods  deposited  with  a  view  to  a  sale, 
the  proceeds  of  which  should  form  an  item  in  an  account  The  present  case 
goes  much  farther,  for  it  is  only  a  contract  to  indemnify  upon  a  contingency, 
and  GUnnie  v.  Edmunds  is  directly  opposed  to  such  an  extension  of  the  doc- 
trine of  mutual  credit  Rule  dischaiged. 


•9S]  •DANIEL  EDGE,  Demandant, -SAMUEL  TAYLOR,  Tenant,  WIL- 
LIAM WARREN  and  Wife,  Vouchees. 

Hie  amrt  alkmed  tbe  writ  of  entry  in  a  recovery  sufibzed  56  G.  3,  to  be  amended  by  altering  the 
namee  of  the  partiea,  on  affidavit  that  the  recovery  was  intended  to  be  saflKkred  accoiding  to  the 
amendment  prayed,  and  that  all  the  parties  were  living  and  consenting  to  the  motion. 

This  recovery  was  suffered  in  Michaelmas  term,  66  Greo.  3.  And 
Femghan,  Serjt,  now  moved,  that  the  writ  of  entry  he  amended  hy  altering 
the  names  of  the  parties  as  follows,  viz.  Thomas  Harris,  demandant,  Daniel 
Edge,  tenant  William  Warren  and  wife,  vouchees,  on  an  affidavit  which  stated 
that  the  parties  were  so  intended  to  be  named  by  the  deed  to  make  a  tenant  to 
the  praecipe,  that  by  mistake,  the  recovery  was  suffered  with  the  wrong  names, 
and  that  aU  the  parties  were  living  and  consenting  to  the  motion.     He  cited 
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many  instances  where  such  an  amendment  had  been  allowed,  from  Pigott  on 
Fines  and  Recoveries,  170.(a) 

The  court  after  some  little  hesitation,  allowed  the  amendment. 

(a)  8ee  also  Cn]iae*8  Digest,  toL  v.  pp.  436,  &  160 ;  Lord  v.  Briscoe,  Barnes,  94. 


♦TEAL  V.  AUTY  and  DIBB.  [*99 

Deiendants  were  sued  for  th^  price  of  some  growing  trees,  which  they  had  puitfaased,  cut  down,  and 
carried  away;  a  witness  proved  an  admission  by  one  of  them  tliat  soroetning  was  due,  and  a  pro- 
mise to  pay.  At  the  time  of  the  baigain,  written  menloranda  had  been  made  of  the  transactioii; 
but  these  memonunda,  (one  of  them  an  item  in  a  book  of  accounts,)  being  neither  stamped  nor 
signed  with  the  names  of  the  parties,  were  not  produoed  in  evidence,  and  the  plaintiff  was  non- 
suited: Held,  that  the  nonsuit  was  proper. 

Assumpsit  for  the  price  of  some  poles,  which  defendants  had  purchased  when 
growing,  and  had  afterwards  cut  and  carried  away.  The  declaration  contained 
also  a  count  upon  an  account  stated.  At  the  trial  before  Bayley,  J.,  (York 
Spring  assizes,  1820,)  it  appeared  that  written  memoranda  had  been  made  of 
the  transaction  at  the  time  of  the  bargain.  These  memoranda  (one  of  them  an 
item  in  a  book  of  accounts)  being  neither  stamped  nor  signed  with  the  names 
of  the  parties,  were  not  produced  in  evidence.  A  witness  stated  that  Auty, 
after  the  poles  were  carried  away,  admitted  something  to  be  due,  and  pro- 
mised to  pay.     The  learned  judge  directed  a  nonsuit 

HuUock^  Serjt.,  having  obtained  a  rule  n%9%  to  set  aside  this  nonsuit,  and  have 
a  new  trial, 

raughan,  Serjt.,  showed  cause  against  the  rule.  The  nonsuit  was  proper, 
because  this  transaction  having  been  accompanied  with  a  writing,  no  parol  evi- 
dence was  admissible  till  that  writing  was  produced : — but  the  writing  was  in- 
admissible on  two  grounds :  first,  as  having  no  stamp ;  secondly,  as  not  containing 
the  names  of  the  parties  to  be  charged;  which  it  ought  to  have  done,  pursuant 
to  the  statute  of  frauds,  the  growing  trees  being  an  interest  in  land,  ffad- 
dington  v.  BristoWj  2  B.  &  P.  452;  EmmerBon  v.  Hrelis^  2  Taunt.  38; 
Crosby  v.  Wadsworth^  0  East,  002. 

HtUlock,  in  support  of  his  rule.  It  is  not  necessary  for  the  plaintiff  to  im- 
peach any  of  those  cases.  If  a  *parol  contract,  touching  an  interest  in  r»iQQ 
land,  be  not  executed,  the  party  cannot  enforce  it  unless  he  have  a  me-  ^ 
morandum  in  writing,  signed  by  the  person  to  be  charged,  as  well  as  by  him- 
self: but  where  the  contract  is  executed,  such  evidence  of  it  is  no  longer  neces- 
sary ;  it  is  sufficient,  if,  as  here,  the  purchaser  has  cut  down  his  poles  and  car- 
ried them  away.  The  plaintiff  here,  has  established  his  claim  by  evidence  ali- 
ttnde  and  independent  of  the  writing,  and  he  is  entitled  to  have  at  least  a  nomi- 
nal verdict  upon  the  evidence  given  as  to  the  account  stated.  Knowles  v.  Jt/t- 
chell,  13  East,  249.  Then  there  was  no  agreement  here,  for  the  memorandum 
without  signature  does  not  constitute  an  agreement  under  the  statute  of  frauds 
for  any  interest  in  land ;  and,  if  the  memorandum  was  no  agreement,  there  could 
be  no  ground  for  stamping  it 

Sed  per  Curiam,  The  learned  judge  who  directed  this  nonsuit  was  per 
fectly  right,  and  on  that  subject  we  feel  no  difficulty.  But,  adverting  to  the 
facts  of  this  case,  we  find  it  to  have  been  originally  an  agreement  for  the  pur- 
chase of  an  interest  in  land,  namely,  growing  poles ;  if,  therefore,  an  action  had 
been  brought  to  enforce  such  a  contract,  the  objection  that  the  memorandum 
attesting  it  was  not  signed  by  the  patties  and  stamped,  would  have  been  well 
founded:  here,  however,  there  are  other  circumstances,  and,  whatever  the  ori- 
ginal agreement  might  have  been,  the  poles  were  taken  away  and  the  agreement 
was  executed;  and  if  the  plaintiff  could  have  proved  the  amount  due  to  him  by 
any  other  evident,  there  might  have  been  no  necessity  for  referring  to  the  ori- 
ginal agreement     We  need  not  refer  to  a  variety  of  cases,  where  upon  an  exe- 
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cated  agreement  the  party  has  been  entitled  to  recover,  although  he  could  never 
*have  prevailed  had  the  contract  been  contested  before  it  was  executed. 


•101] 


Here  it  is  contended  that  the  plaintiff  is  entitled  to  recover  upon  the  ac- 


count stated ;  but  the  witness  called  to  prove  that^  did  not  speak  to  an  admission 
of  any  definite  amount,  and  in  the  case  referred  to,  a  promise  for  a  precise  sum 
was  proved.  The  promise  to  pay  in  the  present  case  was  probably  made  with 
reference  to  the  written  memorandumf  but  that,  not  being  stamped,  could  not  be 
admitted  in  evidence.  The  difficulty,  in  this  case,  is  to  ascertain  what  was  due ; 
and,  in  the  absence  of  proof  to  such  effect,  the  direction  for  a  nonsuit  was  pro- 
per. However,  under  the  circumstances  of  the  case,  we  think  the  plaintiff 
ought  to  be  permitted  to  go  down  to  trial  on  payment  of  costs:  and,  if  on 
inquiry  of  the  learned  judge  who  tried  the  cause,  it  should  appear  that  the  wit- 
ness spoke  to  an  admission  of  a  definite  sum,  the  plaintiff  would  be  entided  to  a 
verdict.  Jldjomatur. 

The  court  afterwards  said  that  the  learned  judge  who  tried  the  cause  had  no 
recollection  of  the  admission  of  any  definite  sum  being  due,  but  they  still  thought 
that  the  plaintiff  ought  to  have  a  new  trial  upon  the  terms  above  mentioned. 

Rule  for  a  new  trial  absolute,  on  payment  of  costs. 


•102]    •SAMUEL   KNIGHTS,  Administrator,  v.  FRANCIS  THOMAS 

QUARLES,  Gent. 

Pbintifl^  u  admint8tnitor»  declared  in  assumptU  that  defendant,  for  certain  fees  to  be  paid  him  by 
inlBrtkte,  undertook  as  attorney  to  investigate  and  see  that  a  title  about  to  be  conveyed  to  intestate 
was  a  good  one :  breach,  that  he  omitted  to  do  so,  and  that  intestate  iu  consequence  took  an  in- 
sufficient title,  whereby  his  peraooal  estate  was  injured.  Defendant  having  demurred,  the  demur- 
rer was  overruled. 

AssuMPsrr.  The  declaration  stated  that  before  the  time  of  making  the  pro- 
mise therein  contained,  and  in  the  life-time  of  the  deceased,  the  deceased  had 
contracted  with  one  Savory,  for  the  purchase  of  certain  premises  at  Thetford, 
which  Savory  assumed  to  have  sufficient  power  and  title  to  sell  and  convey  to 
the  deceased;  and  thereupon,  in  the  life-time  of  the  deceased,  (in  consideration 
of  the  premises,  and  that  the  deceased,  at  the  special  instance  and  request  of 
the  defendant,  had  retained  and  employed  the  defendant  as  his  attorney  and 
solicitor,  to  ascertain  and  investigate  the  tide  of  Savory  to  the  said  premises, 
and  to  cause  and  procure  the  same,  and  a  good  tide  thereto,  to  be  duly  and 
effectually  conveyed  by  Savory  to  the  intestate  as  purchaser,  for  certain  fees  to 
be  therefore  paid  by  the  intestate  to  the  defendant,)  the  defendant  undertook  and 
promised  the  deceased,  in  his  life-time,  to  perform  and  fulfil  his  duty  in  the 
premises.  Breach,  that  although  it  was  the  duty  of  the  defendant  by  virtue 
of  his  retainer,  to  investigate  carefully  the  title  of  Savory  to  the  premises,  and 
to  take  due  and  proper  care  that  a  bad  tide  to  the  same  should  not  be  accepted 
by  the  deceased,  yet  the  defendant,  not  regarding  his  duty  in  that  behalf,  but 
contriving  and  fraudulendy  intending,  &c.,  did  not  nor  would  carefully  investi- 
gate the  tide  of  Savory  in  the  premises,  or  take  due  or  proper  care  that  a  bad 
or  insufficient  tide  was  not  accepted  and  received  by  intestate,  but  on  the  con- 
trary the  defendant  wholly  neglected  and  refused  to  do  so;  and  in  the  life-time 
*1031  ^^  ^^^  deceased,  the  defendant,  in  violation  of  his  promise  *and  under* 
^  taking,  caused  and  procured,  &c.,  the  deceased,  without  his  knowledge 
or  consent,  to  accept  and  receive,  and  the  said  deceased,  in  his  life*time,  did 
accordingly  accept  and  receive  from  Savory  a  bad,  defective,  and  insufficient  tide 
to  the  said  premises ;  and  thereupon  such  title  was  conveyed  by  Savory  to  the 
deceased  in  his  life-time,  and  the  deceased  paid  Savory  as  the  consideration- 
money  in  that  behalf,  2000/.,  by  means  of  which  the  deceased,  in  his  life-time, 
and  until  his  death,  held  the  premises  on  a  bad  and  insufficient  tide,  and  was, 


56  Knights  v.  Quarles.  T.  T.  1820.  [103 

in  his  life-time,  wholly  unable  to  sell  or  dispose  of  the  same.  The  count  then 
alleged  special  damage  to  the  deceased  and  his  personal  estate.  The  declara- 
tion contained  other  counts,  varying  the  statement  of  the  contract,  in  one  of 
whicli  counts,  the  defendant  was  charged  generally,  and  not  as  an  attorney.  To 
these  counts  the  money  counts  were  added. 

Demurrer  and  joinder. 

Doyly y  Serjt.,  for  Bhsset,  Serjt.,  in  support  of  the  demurrer.  This  action, 
though  in  form  ex  contractu,  is,  in  substance  ex  delicto^  the  breach  of  promise 
complained  of,  being  no  more  than  a  tort  arising  out  of  a  neglect  of  duty.  In 
proof  of  this,  it  may  be  observed,  that  the  action  against  parties  for  negligence  or 
ignorance  in  a  profession,  has  uniformly  been  conceived  in  case,  and  a  plaintiff 
cannot,  by  varying  his  form  of  action*  vary  also  his  rights.  Then  it  is  clear 
that  an  action  by  the  representatives  of  the  deceased  for  a  mere  wrong  com- 
mitted against  the  deceased  and  unaccompanied  with  any  breach  of  contract, 
does  not  lie,  unless  that  wrong  immediately  affect  his  personal  estate,  Lucy  v. 
Levington,  2  Levinz.  26;  as,  for  instance,  a  conversion  of  goods  in  the  life-time 
of  the  deceased.  If  the  law  were  otherwise  every  case  of  deceit  might  be  con- 
verted into  an  implied  assumpsit^  *and  parties  be  enabled  to  sue  in  cases  r»||>^ 
where  it  has  been  clearly  held,  that  the  action  dies  with  the  deceased.  ^ 
But,  supposing  that  by  a  forced  construction  the  duty  of  the  defendant  in  this 
case  could  be  called  a  contract;  at  all  events  it  is  an  implied  contract,  and 
though  an  action  will  lie  against  an  executor  for  breach  of  the  express  contract 
or  covenant  of  his  testator,  the  law  has  been  considered  otherwise  with  respect 
to  an  implied  contract.  This,  too,  is  a  contract  regarding  land,  and  the  heir 
should  have  sued,  not  the  administrator.  The  declaration  is  defective  in  not 
alleging,  that  it  was  the  defendant's  profession  to  ascertain  the  title  of  estates ; 
and  if  it  was  not,  he  incurred  no  liability ;  for  it  was  the  plaintiff's  folly  to 
employ  an  incompetent  person. 

The  Court  stopped  Frere,  Serjt.,  who  was  to  have  ai^ued  for  the  plaintiflT, 
expressing  a  unanimous  opinion  that  there  was  no  ground  for  the  demurrer, 
an  express  promise  being  alleged,  a  breach  of  it  in  the  life- time  of  the  intestate, 
and  an  injury  to  his  personal^  property,  the  truth  of  which  allegations  was  ad- 
mitted by  the  demurrer;  that  it  made  no  difference  in  this  case  whether  the 
promise  were  expressed  or  implied,  the  whole  transaction  resting  on  a  contract; 
that  though,  perhaps  the  intestate  might  have  brought  case  or  assumpsit  at  his 
election,  assumpsit  being  the  only  remedy  for  the  administrator,  it  was  very 
necessary  the  action  should  be  maintained  or  the  defendant  might  escape  out  of 
the  consequences  of  his  misconduct,  and  the  intestate's  estate  suffer  an  irrepa- 
rable injury.  It  was  farther  observed,  that  if  a  man  contracted  for  a  safe  con- 
veyance by  a  coach,  and  sustained  an  injury  by  a  fall,  by  which  his  means  of 
improving  his  personal  property  were  destroyed,  and  that  property  in  conse- 
quence injured, — though  it  was  clear,  he,  in  his  life-time,  might,  at  his  election, 
sue  the  coach  proprietor  in  contract  or  in  tort,  it  could  not  be  doubted  that  his 
executor  might  *sue  in  assumpsit  for  the  consequences  of  the  coach  r^i/vir 
proprietor's  breach  of  contract.  That  it  could  not  be  pretended  that  the  L 
con tract  of  the  defendant  in  this  case  was  a  contract  running  with  the  land ;  but 
if  it  were  so,  an  action  would  lie  by  the  administrator  for  a  breach  and  damage 
incurred  in  the  time  of  the  testator;  and  as  to  the  alleged  omission  of  certain 
averments  in  the  declaration,  respecting  the  defendant's  profession,  at  all  events, 
the  admission^of  an  express  promise,  implied  by  the  demurrer,  rendered  any 
such  allegation  unnecessary.  Judgment  for  the  plaintiff. 
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PHILLIPS  and  CAREY,  Demandants,  NOUNE,  Tenant,  LISLE,  Voachee; 

AVERY   and    PHILLIPS,  Demandants,   WHITAKER,  Tenant,   LISLE, 

Vouchee. 

By  a  deed  to  lead  the  unes  of  a  lecovery  suiierBd  in  Trinity  term/ 1  W.  Sc  M.,  M.  L.  and  E  L. 
convened  to  J.  N.,  to  make  him  tenant  to  the  prmri^tj  all  the  manors  and  &mui  of  B.  and  0. 
then  m  the  occupation  of  M.  L.,  lier  tenants  and  assigns,  and  all  other  the  manors,  messuages, 
services,  rents,  lands,  tenements,  and  hcreditamenta,  in  the  county  of  S.  and  isle  of  VV.  of  them, 
M.  Ij.  and  £.  L^  or  either  of  them:  By  a  deed  to  lead  the  uses  of  a  recovery  suflerod  in  Hilary 
term,  13  6.  1,  M.  Ij.  and  E.  L^  son  of  E.  L.,  conveyed  the  befere-mentioned  bereditaments 
and  premisea  to  D.  W^  to  make  him  tenant  to  the  ptacipe:  The  tithes  had  been  enjoyed  with 
the  lands,  since  the  time  of  James  the  First :  The  court  refused  to  amend  these  recoveries  by  in- 
nrting  the  word  tithes. 

PtU^  Serjt.,  moved  to  amend  two  recoveries,  one  suflTered  in  Trinity  term. 
1st  Wm.  &  Mary,  and  the  other  in  Hilary  term,  13  Geo.  1,  by  inserting  the 
word  tithes. 

By  the  deed  to  lead  the  uses  of  ihe  first  recovery,  Dame  Mary  Lisle  and 
Edward  Lisle  conveyed  to  John  Noune  to  make  him  tenant  to  the  prascipe  in 
such  recovery,  all  those  the  manors  and  farms  of  Briddlesford  and  Chitterton, 
and  Briddlesford  woods,  then  in  the  occupation  of  Dame  Mary  Lisle,  her 
tenants  and  assigns,  and  all  other  the  manors,  messuages,  services,  rents, 
^lOAl  *i^nds,  tenements,  and  hereditaments,  in  the  county  of  Southampton, 
^  and  isle  of  Wight,  of  them  the  said  Dame  Mary  Lisle  and  Edward 
Lisle,  or  either  of  them. 

By  the  deed  to  lead  the  uses  of  the  second  recovery,  the  said  Mary  Lisle 
and  Edward  Lisle,  son  of  the  said  Edward  Lisle,  conveyed  the  before-mentioned 
hereditaments  and  premises  to  Daniel  Whitaker,  to  make  him  tenant  to  the 
praecipe  in  such  recovery. 

The  tithes  of  the  lands  in  question,  as  well  as  the  lands,  were  granted  by 
James  the  First  to  Francis  Morris  and  FrHncis  Phillips :  Morris  and  Phillips, 
(as  appeared  by  the  recital  of  an  indenture  made  between  Sir  Thomas  Flemynge 
and  John  Earlisman  of  the  one  part,  and  Thomas  Lysle  of  the  other  part.)  con- 
veyed them  in  1610  to  Flemynge  and  Earlisman,  and  Flemynge  and  Earlisman 
conveyed  them  the  same  year  to  Thomas  Lysle,  an  ancestor  of  Edwanl  Lisle 
the  father,  before-mentioned. 

From  the  time  of  the  grant  of  the  crown  to  the  year  1775,  the  tithes  had 
been  enjoyed  with  the  lands,  and  in  1775  were  conveyed,  together  with  the 
farm  at  Briddlesford,  by  James  Barton  to  Joseph  Tarver  and  William  Hearne. 
Hearne  afterwards  conveyed  his  moiety  to  Tarver,  and  Tarver  conveyed  the 
whole  to  Hunt.  Tarver  never  paid  tithes. — A  purchaser  to  whom  Hunt  sold 
the  property,  objecting  to  the  omission  of  the  word  **  tithes  **  in  the  recoveries 
of  1  Wm.  &  Mary,  and  13  G.  1., 

Pell,  contended  that  the  word  hereditaments  in  the  respective  deeds  to  lead 
the  uses  of  those  recoveries,  was  sufiiciendy  comprehensive  to  include  tithes 
under  the  circumstances  above  mentioned,  and  to  warrant  the  amendment  prayed 
for.  He  cited  Cullum,  demandant,  Ryder,  tenant,  Vernon,  vouchee,  7  Taunt.  34 1 ; 
C9r</m,  demandant.  Hall,  tenant,  Co/c/ou^A,  vouchee,  2  N.R.43I;  and  Collier, 
demandant.  Lord  Chesterfield,  vouchee,  4  Taunt.  226. 

*in7l       *^"^  ^^  court  thought,  that  there  was  no  satisfactory  ground  to  show, 
^  that  the  parties  to  the  recoveries  in  the  time  of  William  and  Mary  and 
George  the  Firsts  were  in  possession  of  the  tithes,  and 

Refused  the  amendment. 
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EDMUND  TURNOR,  Esq.  v.  TURNER,  Clerk. 

1.  A  dedantion  on  a  npfevin  bond  (conditioned  for  the  plaintiiTin  replevin  to  appear  at  the  coun- 
ty court  and  prosecute  his  rait  with  effect,  and  make  a  return  of  the  catUe,  goods,  &c  distrained, 
if  a  return  diiould  be  adjudged)  afber  alleging  that  the  plaint  was  removed  into  the  court  above, 
that  the  defendant  avowed,  M  that,  plaintiff  in  replevin  having  omitted  to  plead  to  the  avowry, 
a  judgment  fer  a  return  was  awarded,  averred,  that  the  plaintiff  in  replevin  did  not  prosecute  his 
suit  with  efibct,  A  plea,  that,  after  the  judgment  for  a  return,  a  writ  to  inquire  of  the  anear  of 
the  rent  and  the  value  of  the  cattle,  goods,  Ac,  distrained,  was  prayed  by  the  avowant,  granted,  and 
executed,  and  that  thereupon  avowant  had  iudgment  to  recover  the  airear  of  rent  fe«md,  together 
with  a  ram  for  his  costs  and  damages,  was  held  ill,  on  demurrer. 

5.  Sureties  in  a  replevin  bond  are  not  dischaiged  by  the  execution  of  a  writ  of  mquiiy,  under  17 
Car.  2,c  19,  s.  23,  and  a  judgment  tliereoii  for  avowant  to  recover  the  arrear  of  rent  found,  to- 
gether with  a  sum  for  his  costs  and  damages. 

Tuis  was  an  action  on  a  replevin  bond,  brought  by  Edmund  Tumor,  as- 
signee of  the  sheriff,  against  Samuel  Turner,  one  of  the  sureties  in  the  bond ; 
the  condition  of  which  bond  was,  that  Jonathan  Watmough  should  appear  at  the 
county  court,  on  the  22d  February  then  instant,  and  prosecute  his  suit  with  ef- 
fect against  the  said  Edmund  Turnor,  for  taking  and  unjustly  detaining  his  cat- 
tle, goods  and  chattels,  and  make  a. return  thereof,  if  a  return  should  be  adjudged. 
The  declaration  stated,  that  £.  T.  distrained  the  cattle,  goods,  and  chattels  of 
Jonathan  Watmough,  for  rent  due,  that  the  sheriff  replevied,  and  delivered  the 
said  catde,  goods  and  chattels  to  Jonathan  Watmough,  who  afterwards  appeared, 
and  levied  his  plaint  against  E.  T.,  for  taking  and  unjustly  detaining  his  cattle, 
goods,  and  chattels,  and  found  pledges  as  well  for  prosecuting  the  said  plaint,  as 
for  returning  the  said  cattle,  goods,  and  chattels,  if  return  should  be  adjudged; 
that  this  plaint  was  removed  into  this  court,  and  that  thereupon  the  said  Jona- 
than Watmough  ^complained  against  E.  T.  for  taking  and  unjustly  de-  r^tno 
taining  his  catde,  goods,  and  chattels  in  a  certain  dwelling-house,  and  ^ 
thereupon  E.  T.  avowed  the  taking  for  rent  arrere^  and  that  Jonathan  Wat- 
mough, not  pleading  in  bar  to  such  avowry,  it  was  considered  by  the  court,  that 
he  should  take  nothing  by  his  said  plaint,  but  that  he  and  his  pledges  should  be 
in  mercy :  that  E.  T.  should  have  a  return  of  the  said  catde,  goods,  and  chat- 
tels. Then  the  declaration  averred,  that  Jonathan  Watmough  did  not  prosecute 
his  suit  with  effect,  whereupon  the  sheriff  assigned  the  bond  to  the  plaintiff. 
The  defendant  pleaded  in  bar,  that,  after  the  said  judgment  in  Trinity  term,  55 

6.  3.,  the  said  E.  T.  prayed  the  writ  of  the  king  to  the  sheriff  of  Lincoln,  to 
inquire  of  the  arrear  of  the  rent,  and  the  value  of  the  cattle,  goods,  and  chattels 
so  distrained,  which  writ  was  granted  and  executed,  and  the  inquisition  there- 
upon was  returned,  that  367/.  1 0^.  was  due  for  rent,  and  that  the  catde,  goods, 
and  chattels  were  worth  that  sum;  and  that  thereupon  E.  T.  had  judgment 
against  Jonathan  Watmough,  to  recover  the  said  sum,  and  79/.  68.  for  his  costs 
and  charges ;  and  that  hi,  T.  should  have  execution  thereof.  To  this  plea  the 
plaintiff  demurred.     This  demurrer  was  argued  in  Easter  term  last. 

BlossttU  Serjt.,  in  support  of  the  demurrer.— The  plea  does  not  answer  the 
breach ;  when  a  bond  is  given  to  prosecute  with  effect  and  to  make  a  return,  a 
plea  which  does  not  aver  a  prosecution  with  effect  as  well  as  a  return,  is  ill ; 
where  there  is  an  obligation  conditioned  to  do  several  things  the  obligation  is 
forfeited  on  the  breach  of  one.  What  damages  the  plaintiflf  may  or  may  not 
have  sustained  by  breach  of  the  condition  to  prosecute  with  effect,  is  quite 
another  consideration ;  if  he  has  sustained  none,  that  will  appear  on  the  writ  of  in- 
quiry, but  the  object  of  this  bond  is,  to  secure  the  costs  as  well  as  the  r*iQg 
rent;  all  the  conditions  of  the  bond  are  distinct  and  independent;  this  ^ 
is  laid  down  by  Lee,  C.  J.,  in  Morgan  v.  Griffiths,  7  Mod.  380.  "In  all  re- 
plevin bonds  there  are  several  independent  conditions;  one  to  prosecute,  another 
to  return  the  goods  replevied,  and  a  third  to  idemnify  the  sheriff;  and  a  breai:h 
may  be  assigned  upon  any  of  these  distinct  parts  of  condition."  The  first  con- 
dition to  prosecute  with  effect  was  introduceji  b^  statute,  as  a  remedy  for  the  te- 
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dioiis  proceedings  against  pledges.-— The  condition  to  make  return,  was  Introduced 
from  the  custom  of  taking  pledges  de  retorno  habmdo,  which  were  wholly  dis- 
tinct from  the  pledges  for  prosecution.  There  are  cases  in  which  a  breach  of 
one  of  the  conditions  of  a  replevin  bond  has  been  deemed  a  sufficient  cause 
of  action  without  alleging  any  breach  of  the  other.  Vaughan  v.  Noriisy  Cas. 
Temp.  Hardw.  137;  Dias  v.  Freeman,  5  T.  R.  195;  Gwillim  v.  Holbrook,  1 
B.  &  P.  410.  The  legal  meaning  of  the  term  prosecuting  with  effect  is  pro- 
secuting with  success,  as  the  object  of  the  condition  is  to  secure  the  party's  costs. 
This  is  clear  in  the  case  of  pledges  on  other  actions,(a)  as  well  as  in  replevin  ;(6) 
Ormond  v.  Bierly,  Garth.  610.  It  appears,  also,  from  the  determinations  on 
the  Stat.  4  Ann.  c.  16,  s.  16,  as  to  the  making  of  an  entry  or  claim  to  avoid  a 
fine,  upon  which  an  action  must  be  commenced  within  a  year  and  prosecuted 
with  effect«(c)  Whatever  effect,  therefore,  the  judgment  to  make  a  return,  and 
the  return  itself,  may  have  towards  satisfying  trie  condition  for  a  return,  it  can 
have  none  towards  satisfying  the  condition  to  prosecute  with  effect;  Cooper  v. 
Sherbrooke,  2  Wils.  117;  Baker  v.  Lade,  Garth.  253;  which  was  intended  to 
•  I  101  ^^^  ^^^  landlord  security  for  his  *co8ts  against  a  vexatious  tenant.  Yea 
-"  V.  Lethbridge,  4  T.  R.  433;  Page  v.  Earner,  1  B.  &  P.  378. 

Cross,  Seijt.,  contra.  The  conditions  of  the  bond,  are  in  the  alternative;  ei- 
ther that  the  party  shall  prosecute  with  effect,  or  that  he  shall  make  a  return. 

If  it  were  otherwise,  the  defendant,  though  satisfied  by  a  return,  might  go  on 
for  damages.  In  all  the  cases  where  after  a  return  has  been  adjudged,  the  avow- 
ant has  sued  for  an  omission  to  prosecute  with  effect;  the  return,  though  ad- 
judged, was  never  made,  so  that  the  party  was  without  any  satisfaction.  Afler 
judgment  for  the  defendant,  by  the  common  law,  a  writ  de  retorno  habendo 
was  awarded,((/)  and  before  the  party  calls  on  the  sureties,  he  should  endea- 
vour to  obtain  a  return.  Instead  of  that,  he  waives  the  benefit  of  the  judgment 
for  a  return;  and  he  takes  the  benefit  of  the  stat.  17  Gar.,  by  suing  out  a  writ 
of  inquiry :  Upon  this  writ  he  enters  up  judgment  for  damages,  and  entitles 
himself  to  an  execution  hyji,fa.  This  execution  would  give  him  all  the  goods 
he  could  have  taken  under  the  judgment  for  a  return,  and  all  the  other  goods  of 
the  plaintiff  too :  so  that  the  judgment  for  a  return,  is  merged  in  the  judgment 
upon  the  writ  of  inquiry.  Cooper  v.  Sherbrooke  is  in  point,  and  it  is  laid  down 
in  the  books  of  practice,  that  where  a  party  sues  out  a  writ  of  inquiry  under 
17  Gar.  2,  he  cannot  aAerwards  go  against  the  pledges. (e)  At  all  events  the 
declaration  is  bad,  for  it  does  not  show  that  the  party  did  not  prosecute  with  ef- 
fect; it  shows  that  the  judgment  was  entered  up  for  a  return;  and  when  that 
was  done  there  was  an  end  of  the  suit.  The  allegation  should  have  been,  that 
no  return  was  made ;  all  the  precedents  are  so  either  that  the  party  did  not 
*1111  pro^^'U^  ^^^  effect,  because  no  judgmer  t  *was  arrived  at,  or  that  there 
^   was  a  judgment,  but  no  return. 

Blossett,  in  reply.  It  appears  from  Cooper  v.  Sherbrooke,  that  even  where 
there  is  a  judgment  for  a  return,  an  inquiry  may  be  had  under  17  Gar.  2.  It 
is  not  necessary,  therefore,  to  show  that  no  return  has  been  made.  The  decla- 
ration here  is  the  same  as  in  Dias  v.  Freeman,  and  tlie  judgment  itself,  or  the 
sort  of  judgment,  makes  no  difference  in  the  case,  the  only  question  being 
whether  the  party  has  prosecuted  with  success.  Baker  v.  Lade  shows,  that 
the  judgment  under  17  Gar.  2,  is  cumulative,  and  does  not  affect  the  common 
law.  No  case  is  cited  in  Tidd,  and  he  only  states,  that,  if  a  party  has  a  judg- 
ment and  an  inquiry,  he  cannot  sue  on  the  breach  for  not  returning:  but  this 
Dosition  does  not  affect  the  breach  for  not  prosecuting  with  effect. 

Cur.  adv.  vulim 

(«)  Carth.  519,  per  Holt,  C.  J.  (b)  Gflb.  Replevin,  96. 

(e)  See  Adami  oo  EjectiiKnt,  93, 94,  last  ed.        (i/)  Tidd.  1061, 6th  ed. 
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Dallac,  C.  J.,  having  stated  the  case  and  pleadings,  as  above  set  forth,  now 
delivered  the  judgment  of  the  court. 

The  question  which  the  court  has  to  decide  is,  whether  this  plea  is  a  good  bar  to 
the  plaintifT^s  action,  which  action  is  against  one  of  the  sureties  in  the  reple- 
vin bond,  the  condition  of  which  is  set  out  in  the  declaration;  and  it  appears  to 
have  been  that  Jonathan  Watnaough  should  prosecute  his  suit  with  effect  against 
the  said  Edmund  Tumor,  for  taking  and  unjustly  detaining  his  cattle,  goods, 
and  chattels,  and  make  a  return  thereof  if  a  return  should  be  adjudged.  We 
think  the  condition  of  the  bond  was  broken ;  by  the  plaintiff  in  replevin  be* 
coming  nonsuit  he  has  not  prosecuted  his  suit  with  effect.  Although  it  appears  by 
the  declaration,  that  a  return  of  tlie  cattle,  goods,  and  chattels  was  awaitled,  yet 
we  think  the  avowant  had  his  election,  whether  he  would  proceed  by  a  writ 
de  relomo  habendo,  •or  by  the  course  which  he  has  pursued,  namely,  r^no 
ihe  issuing  of  a  writ  of  inquiry  under  the  statute  of  Charles  2.  L  ^  ^'^ 

If  the  court  were'  to  decide,  that  this  plea  was  a  good  bar  to  the  plaintiff's 
action,  it  would  follow,  that  the  avowant  or  person  making  cognizance  for  rent, 
would  not  derive  from  the  sureties  in  the  replevin  bond,  &e  l^ne6t  which  was 
intended  to  be  given  to  them  by  the  statute  11  Geo.  2,  c.  19,  s.  23. 

The  statute  17  Car.  2,  c.  7,  s.  2,  enacts  *uhat  wheresoever  a  plaintiff  in  re- 
plevin shall  be  nonsuit  before  issue  joined,'  the  defendant  making  a  suggestion 
in  nature  of  an  avowry  or  cognizance  for  the  rent,  to  ascertain  the  cause  of  dis- 
tress, the  court,  upon  his  prayer,  shall  award  a  writ  to  inquire  by  a  jury  touch- 
ing the  sum  in  arrear  at  the  time  of  the  distress  and  the  value  of  the  goods  taken, 
and,  upon  the  return  of  the  inquisition,  the  defendant  is  to  have  judgment  to  re- 
cover against  the  plaintiff  the  arrearages  of  such  rent,  in  case  the  goods  dis- 
trained shall  amount  to  such  value;'*  and  similar  provisions  are  made  where 
the  plaintiff  becomes  nonsuit  after  cognizance  or  avowry  made,  as  tliis  case 
was. 

The  parties  to  the  replevin  suit  are  the  person  whose  goods  are  distrained  and 
the  person  making  the  distiress.  Previous  to  the  statute  11  Geo.  2,  if  he,  whose 
goods  were  distrained,  was  a  person  of  little  worth,  so  that  the  avowant  or  person 
making  cognizance  for  rent  could  have  no  fruit  of  his  judgment  on  the  inquisi- 
tion under  the  statute  Car.  2,  he  was  driven  to  an  intricate  proceeding  against 
the  sheriff,  if  he  had  not  taken  sufficient  pledges,  which,  by  former  statutes  he 
was  directed  to  do,  or  to  a  proceeding  in  the  sheriff's  name  against  the  pledges 
taken  by  the  sheriff,  if  he  had  taken  a  bond  from  the  pledges. 

Great  delays  and  inconveniences  attending  this  course  of  proceeding,  the  le- 
gislature, in  the  eleventh  year  of  the  *rcign  of  George  the  Second,  to  pre-  r«  n  n 
vent  (as  the  statute  says)  vexatious  replevins  of  distresses  taken  for  rent,  ^ 
enacted,  **  That  all  sheriffs  and  other  officers  having  authority  to  grant  reple- 
vins, may  and  shall,  in  every  replevin  of  a  distress  for  rent,  take  in  their  own 
names,  from  the  plaintiff,  and  two  responsible  persons  as  sureties,  a  bond  in 
double  the  value  of  the  goods  distrained  (such  value  to  be  ascertained  by  oath 
of  one  or  more  credible  witnesses,)  and  conditioned  for  prosecuting  the  suit 
with  effect,  and  without  delay,  and  for  duly  returning  the  goods  distrained,  in 
case  such  return  shall  be  awarded  before  any  deliverance  be  made  of  the  dis- 
tress ;  and  that  such  sheriff  or  other  officer  taking  any  such  bond  shall,  at  the 
request  and  costs  of  the  avowant,  or  person  making  cognizance,  assign  such 
bond  to  the  avowant,  or  person  aforesaid  by  endorsing  the  same,"  (in  the  man- 
ner mentioned  in  the  act.)  And  the  act  then  provides  that,  if  the  bond  so  taken 
and  assigned  be  forfeited,  the  avowant  or  person  making  cognizance,  may  bring 
an  action  and  recover  thereupon  in  his  own  name. 

It  is  quite  clear  from  the  language  of  this  act,  that  the  legislature  meant  to  give 
the  avowant,  or  person  making  cognizance,  a  further  and  additional  security,  and 
to  place  him  in  a  better  situation  than  he  was  in  under  the  law  as  it  then  stood. 
But  this  act  has  another  wise  provision ;  for,  the  framers  of  the  act,  fearing  that 
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this  indulgence  might  he  used  vexatiously,  have  introduced  this  clause,  namely, 
that  the  court,  where  such  action  shall  be  brought,  may,  by  a  rule  of  the  same 
court,  give  such  relief  to  the  parties  upon  such  bond,  as  may  be  agreeable  to  jus- 
tice and  reason,  and  such  rule  shall  have  the  nature  and  effect  of  a  defeasance 
to  such  bond. 

If  the  plea  had  stated,  that  an  execution  had  issued  on  the  judgment,  and  the 
*1I41  '"™  recovered  had  been  levied  *and  paid  to  the  avowant  before  this  ac« 
-^  tion  was  commenced,  the  case  would  have  come  before  us  in  a  very  dif- 
ferent shape.  It  is  sufficient  to  say  that  this  is  not  alleged.  We  think  that  this 
action  is  well  brought,  and  that  the  plea  is  no  bar  to  it.  If  the  action  shall  be 
enforced,  so  as  to  work  injustice,  the  defendant  has  a  plain  remedy,  under  the 
statute  11  Geo.  2,  by  an  application  to  this  court  for  relief. 

Judgment  for  the  plaintiff. 


IN  THE  EXCHEQUER  CHAMBER. 

MONKHOUSE,  WRIGHT,  and  FAIRBAIRN,  v.  HAY  and  Others,  As- 

signees  of  MATTHEWS,  a  Bankrupt.     In  Error.(a) 

1.  A  tmder  aarigned  a  vhtp  to  A.  in  trust,  to  pay  a  debt  due  from  the  trader  to  A.  and  his  part- 
nen,  but  whh  their  pemiiMoii  retained  the  poanasioii  and  disposition  of  the  riiip  at  the  time  of 
his  bankruptcy :  HM,  that  the  ship  passed  to  the  assignees  under  the  commission  of  bankruptcy, 
by  virtue  of  the  21  Jac.  1,  c.  19,  &  11,  although  before  the  act  of  bankruptcy  the  register  was  en- 
doiwd  to  A^  and  shortly  afterwanis  (tliree  months  before  the  issuing  of  the  oommisBion^  the  ship 
was  newly  roistered  fai  his  name,  and  continued  so  registenSd  at  the  time  the  ooromiasian  was 
issued.—^    The  21  Jac.  1,  c.  ID,  s.  11,  is  not  repealed  as  to  shipping,  by  the  riiip  register  act* 

Assumpsit  for  money  had  and  received  by  the  defendants  below,  rplaintifTs 
in  error)  to  the  use  of  the  plaintiffs  below,  (defendants  in  error;)  assignees  of 
Thomas  Matthews,  a  bankrupt.  A  special  verdict  found  the  following  facts. 
Matthews  the  bankrupt,  the  registered  owner  of  a  ship  called  The  Dolphin, 
being  indebted  to  the  defendants  below,  by  indenture  (reciting  the  certificate  of 
the  registry  of  the  ship)  dated  the  22d  November,  1815,  assigned  the  ship,  then 
at  sea,  to  the  defendant,  Fairbaim,  as  a  security  for  the  debt  of  himself  and  his 
*1151  *^^P^^^^^^9  the  other  defendants  below;  the  ship  to  be  sold  if  the  debt 
•^  was  not  paid  in  a  certain  time.  The  deed  contained  a  covenant  by  Fair- 
bairn,  to  re*assign  the  ship  to  the  bankrupt,  on  payment  of  the  debt  before  the 
sale ;  and,  that,  until  the  ship  should  be  sold  under  the  deed,  the  bankrupt  was 
to  be  permitted  to  have,  hold,  and  enjoy  the  same,  and  to  receive  and  take  the 
gains  and  profits  for  his  own  use  and  benefit.  A  copy  of  this  deed  was  deli- 
vered, on  the  22d  November,  1815,  to  the  proper  officer  of  the  custom-house  at 
Sunderland ;  the  ship  returned  a  few  days  afterwards :  on  the  29th  of  Novem- 
ber, 1815,  die  proper  endorsement  was  made  on  the  certificate  of  the  registry, 
and  on  the  31st  January,  1816,  Fairbairn  obtained  a  new  register  in  his  own 
name.  At  the  time  of  the  execution  of  the  assignment,  the  bankrupt  had  the 
possession  of  the  ship,  and  continued  from  that  time,  until  the  1st  of  June,  1816, 
to  exercise  all  the  acts  of  ownership,  by  appointing  captains,  despatching  the 
ship  on  voyages  in  January  and  April,  1816,  and  from  time  to  time  repairing 
and  insuring  her  at  his  own  expense;  but  she  was  navigated  under  the  certifi- 
cate of  registry,  whidi  had  been  granted  to  Fairbaim,  in  compliance  with  the 
register  acts.  The  defendants  below  never  interfered  in  any  way  with  the  con- 
duct or  management  of  the  ship  until  the  1st  June,  1816,  when,  on  the  return 
of  the  ship  from  a  voyage  on  which  she  had  been  chartered  by  the  bankrupt  in 
April,  1816,  they  took  possession  of  the  same,  displaced  the  master  from  hit 
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eommand,  and  re-appointed  him  under  themselvea.  On  the  1 1th  of  May,  1810, 
a  commission  of  bankrapt  had  issued  against  Matthews,  who  had  committed  an 
act  of  bankruptcy,  in  December,  1815.  The  demand  of  the  defendants  below 
upon  the  ship,  had  been  reduced  by  payments  to  596/.,  and  the  clear  proceeds, 
remaining  in  their  hands  after  the  sale,  amounted  *to  585/.,  but  whether,  r«i  ig 
&c.    Ju^ment  for  the  plaintiffs  below.  ^ 

Parhty  Jamea,  for  the  plaintiffs  in  error.  1st.  Since  the  passing  of  the  re 
gister  acts,  the  stat  21  Jac.  I,  c.  19,  s.  11,  does  not  apply  to  British  ships.  2d. 
Enough  is  not  found  on  the  verdict  to  entitle  the  defendants  in  error  to  re- 
cover. 

Upon  the  statute  of  James  the  mere  possession  of  the  bankrupt,  even  at  the 
time  of  bankruptcy,  Jones  v.  Dwyer^  15  East,  21,  does  not  entitle  the  as* 
signees  to  recover, .unless  he  has  also  the  reputed  ownership  in  the  thing  pos* 
sessed,  and  has  taken  on  himself  the  disposition  of  it,  as  owner:  in  Lingham 
V.  Biggs,  1  B.  &  P.  87,  Eyrb,  C.  J.,  says,  *'  Being  allowed  to  have  the  pos- 
session of  goods  under  circumstances  which  give  the  reputation  of  ownership, 
brings  the  case  within  the  statute.  The  possession,  therefore,  must  be  accom* 
panied  at  least  with  the  apparent  power  of  selling :  but,  since  the  passing  of  the 
registry  acts,  26  G.  3,  c.  60,  34  6.  3,  c.  68 ;  British  registered  ships  cannot  be 
transferred  without  an  accompanying  documentary  title :  apparent  possession  is  not 
that  which  entitles  the  possessor  to  pass  them,  as  in  the  case  of  ordinary  goods. 
£x  parte  Fallopt  1 5  Ves.  Jun.  60.  This  case  resembles  that  of  a  chattel  interest  in 
land,  which  has  been  held  not  to  be  within  the  statute,  £x  parte  Marsh,  1  Ves. 
Sen.  352,  and  the  judgment  of  Bcrxkt,  J.,  in  Ryall  v.  PoUe,  1  Atk.  168 ;  shows 
why :  '*  As  to  the  possession  of  the  goods,  I  have  no  way  of  coming  at  the 
knowledge  of  the  owner,  but  by  seeing  who  is  in  possession  of  them,  but  the 
possession  of  land  is  of  a  xlifferent  nature,  for  a  man  may  be  in  possession  of 
land  as  tenant  at  will,  as  a  mortgage  is  to  the  mortgagee  before  *  the  r  «i  iiv 
condition  broken.  A  purchaser  may  call  for  the  title  deeds  and  need  ^ 
not  be  deceived  unless  he  will."  So  l«ord  Kenton  says,  in  Gordon  v.  East 
India  Company,  7  T.  R.  284 ;  <*  The  case  of  real  property  is  in  a  different  si* 
tuation;  ho  purchaser  is  satisfied  with  the  mere  possession  of  an  estate;  before 
he  purchases  he  calls  for  the  title  deeds,  and  examines  whether  or  hot  the  pos- 
sessor is  entitled  to  the  estate;  but  the  possession  of  personal  property  is  gene- 
rally the  title  on  which  the  world  relies/'— The  court  will  not  extend  the  sta- 
tute of  James,  because  it  is  productive  of  many  hardships,  and  though  it  might 
have  been  useful  when  the  operations  of  trade  were  few  and  simple,  the  case  is 
very  different  now,  when  apparent  possession  does  not  confer  the  credit  which  it 
used  to  do. 

Secondly,  the  jury  have  not  found  the  reputed  ownership  to  be  in  the  bank- 
rupt, and,  unless  they  do  so,  the  defendants  in  error  can  have  no  right  to  re- 
cover: it  was  said  by  Eyre,  C.  J.,  in  Lingham  v.  Biggs,  *•  It  was  well  observed 
by  Mr.  Justice  Buller,  in  Walker  v.  Bumell,  that  questions  on  the  21  Jac.  have 
much  more  of  (act  than  of  law  in  them.**  It  may  be  admitted,  that,  if  the  jury 
find  a  fact  or  facts  to  which  no  other  fact  is  opposed,  the  court  may  be  leA  to 
draw  an  inference;  but  here  the  jury  find  conflicting  evidences  of  ownership, 
and  omit  to  strike  the  balance  between  them.  If  a  ship  were  let  for  years,  as 
in  Frazer  v.  Marsh,  2  Campb.  517,  the  jury  would  be  bound  to  decide  in 
whom  was  the  reputed  ownership  at  the  time  of  the  bankruptcy,  and  they  are 
equally  bound  to  do  so  in  the  present  case.  In  Midler  v.  Moss,  1  M.  &  S. 
335,  Lord  Ellxnborough  says,  **  Reputed  ownership  is  a  fact  which  ought  to 
have  been  found." 

*7Hndal,  for  the  defendants  in  error. — As  to  the  second  point,  in  all  r^iio 
the  cases  on  this  subject,  there  has  been  a  mixture  of  fact  and  law,  and  ^ 
it  has  been  left  to  the  court  to  decide,  whether,  under  the  facts,  the  reputed 
ownership  was  in  the  bankrupt.     If  the  jury  find  tlie  reputed  ownership  to  be 
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in  him,  no  question  can  be  left  for  the  court;  therefore,  taking  the  special  verdict 
as  it  now  stands,  there  is  enough  to  entitle  the  defendants  in  error  to  recover. 

As  to  the  first  and  main  point,  this  case  falls  within  the  statute  of  James,  un- 
less the  ship  register  acts  operate  as  a  repeal  of  that  statute  as  far  as  ships  are 
concerned.  But  the  ship  registry  acts  relate  to  objects  entirely  different  from 
the  objects  of  the  statute  of  James.  The  object  of  the  registry  acts  being  to 
exclude  the  competition  of  foreign  shipping,  that  of  the  statute  of  James  to  pre- 
vent false  credit.  Then,  the  possession  and  management  of  the  ship  continued 
by  the  bankrupt  so  long  after  the  transfer,  is  a  sufficient  reason  for  calling  this  a 
case  of  reputed  ownership.  It  is  contrary  to  daily  experience,  that  parties  who 
supply  a  ship  with  necessaries,  should  have  recourse  to  the  documentary  title; 
the  person  who  puts  himself  forward  as  apparent  owner,  is  the  person  charged, 
and  liable  upon  evidence  that  lie  has  acted  in  such  a  capacity.  It  would  be  a 
great  inconvenience,  therefore,  if  the  reputed  owner  should  not  be  responsible  to 
such  claimants.-- As  to  chattel  interests  in  land,  they  are,  clearly,  not  within 
the  purview  of  the  statute. — The  register  acts  do  not  affect  tides,  passing  by 
operation  of  law,  as  to  executors  or  administrators,  in  case  of  death,  or  to  as- 
signees generally  in  case  of  bankruptcy.  In  these  cases  a  tide  may  be  trans- 
mitted without  any  of  the  forms  required  by  statute;  there  is  no  reason,  there- 
fore, why  it  may  not  be  so  transmitted  in  a  particular  case  failing  within  the 
*1191  ^P^'^^^'^  ^^  ^^^  statute  of  James ;  and  there  never  '^was  one  which  came 
•^  more  completely  within  the  spirit  and  very  language  of  that  act  than  the 
present,  the  deed  containing  all  the  expressions  employed  in  the  statute.  In 
Ex  parte  Matthews,  2  Ves.  Sen.  272,  Lord  Hardwickb  says,  **  A  mortgage 
may  be  made  of  a  ship  at  sea;  and  if  mortgagee  takes  all  methods  in  his  power 
to  get  the  possession,  such  as  bill  of  sale,  &c.,  it  will  be  out  of  the  statute  of 
Jac.  1,  as  was  held  in  Brown  v.  Heatheote;  which  case  was  taken  notice  of  in 
Ryal  V.  Roivles;  otherwise  no  security  could  be  made  of  a  ship  at  sea."  If  in- 
deed the  ship  continues  at  sea,  the  case  does  not  seem  to  fall  within  the  provi- 
sions of  the  statute,  but  if  it  returns,  the  statute  immediately  applies.  Ex  parte 
Batson,  3  Bro.  Ch.  Ca.  362.  In  Ex  parte  Fullop,  the  court  did  not  give  any 
decisive  opinion  against  the  doctrine  contended  for,  and  in  Mestair  v.  Oillespie, 
1 1  Ves.  Jun.  645,  the  master  of  the  rolb  expressly  recognises  it;  Robinson  v. 
M'Dormel,  Selw.  N.  P.  1 142,  is  expressly  in  point,  and  though  now  to  be 
reconsidered,  may  be  cited  for  the  language  and  opinion  of  Lord  Ellen  borough. 

Parke,  in  reply.  Robinson  v.  M^Donrul  and  Hay  v.  Fairbaim,  2  B.  fy  A. 
193,  are  now  to  be  reconsidered  by  the  court,  and  the  other  authorities  do  not 
come  up  to  the  point  of  the  present  case.  The  clause  of  the  deed  which  enables 
the  bankrupt  to  retain  the  ship,  does  not  and  cannot  enable  him  to  hold  himself 
out  as  reputed  owner,  for  every  one  is  able  to  inspect  the  register.  If  the  ship 
had  been  let,  and  the  lessee  had  become  bankrupt,  that  would  not  have  been 
conclusive  on  the  true  owner,  and  this  case  does  not  differ  from  the  case  of  a 
lessee. 

♦1201  •Dallas,  C.  J.  The  general  question,  here,  is,  whether  the  ship  Dol- 
J  phin  was  in  the  possession,  order,  and  disposition  of  the  bankrupt  at  the 
time  of  the  bankruptcy,  with  the  consent  and  permission  of  the  true  owner  and 
proprietor;  and  two  objections  have  been  urged  against  the  claim  of  the  defendants 
in  error>to  this  ship ;  one,  that  the  reputed  ownership  should  have  been  found  by 
the  jury, — that  it  has  not  been  found, — nor  have  facts  been  found  on  which  the 
court  could  infer  any  such  reputed  ownership; — the  other,  that  the  possessioi 
of  the  bankrupt  at  the  time  of  the  bankruptcy  could  not  constitute  a  reputed 
ownership  under  the  statute  of  James,  inasmuch  as  by  the  register  acts  no  one 
can  be  reputed  owner  but  he  who  is  registered  as  such. 

Upon  the  effect  of  possession  by  the  bankrupt  at  the  time  of  the  bankruptcy, 
with  respect  to  reputed  ownership,  the  facts  are  such  (here  his  lordship  stated 
the  facts  of  the  case)  that  it  is  impossible  to  conceive  a  stronger  case  of  appa« 
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rent  ownership,  continuing  up  to  the  time  of  the  bankruptcy:  but,  independently 
of  this,  and  as  far  as  the  conduct  of  the  assignees  could  affect  it  the  property, 
here,  would  pass  to  them;  for,  at  the  period  when  the  commission  w^  sued  out, 
the  ship  was  on  a  voyage ;  and  in  every  case  of  a  transfer  of  a  ship  at  sea,  the 
assignee  must  do,  not  that  which  is  impossible,  (namely,  possess  himself  of  the 
ship  at  sea)  but  what  he  can  do,  that  is,  assert  his  title  at  the  earliest  period 
when  he  can  niake  it  available  by  taking  possession.  This  the  defendants  in 
error  did  on  the  ship's  return,  and  as  soon  as  they  were  enabled  to  do  so  under  the 
commission ;  and  the  question,  therefore,  comes  to  tliis,  whether  the  register  acts 
operate  as  a  repeal  of  the  statute  of  James  ?  Now  those  acts  were  m^e  with  a 
view  to  very  different  objects. — The  register  acts  relate  ♦only  to  trans-  r^joi 
actions  between  vendor  and  vendee;  to  cases  of  real  ownership.  The  sta-  ^ 
tute  of  James  was  passed  to  prevent  tradesmen  from  being  injured  by  false 
credit  derived  from  apparent  or  reputed  ownership:  the  case  of  apparent  owne^ 
ship  is,  by  the  very  term,  opposed  to  that  of  real  ownership,  and  therefore  cannot 
fall  within  the  purview  of  the  registry  acts.  The  vessel,  in  the  present  case,  is 
left  in  possession  of  the  bankrupt  with  the  consent  of  the  true  owner  and  pro- 
prietor, and  I  agree  with  Lord  Ellenborouoh,  that  **  these  statutes  do  not  affect 
titles  passing  by  operation  of  law,  as,  to  executors  or  administrators  in  case  of 
death,  or,  to  assignees  generally  in  case  of  bankruptcy.  In  these  cases  a  title 
may  be  transmitted  without  any  of  the  forms  required  by  the  statute;  and  if  a 
title  may  be  transmitted  without  these  forms  in  cases  of  bankruptcy  generally, 
we  see  no  reason  why  it  may  not  be  so  done  in  a  particular  case,  failing  within 
the  scope  and  operation  of  the  statute  of  James.'*(a)  That  is  the  true  ground 
on  which  these  cases  are  distinguishable;  we  are  not  now  considering  the  case 
as  between  vendor  and  vendee,  but  as  between  an  assignee  by  operation  of  law, 
and  an  owner  who  has  permitted  the  bankrupt  to  retain  the  vessel  in  his  order 
and  disposition. 

As  to  the  other  point,  I  will  only  say  that  sufficient  facts  appear  on  this  record 
to  refer  to  the  court  the  question  of  apparent  ownership;  and  it  appears  to  us  that 
the  conclusion  to  be  drawn  is,  that  the  bankrupt  was  in  possession  with  the  consent 
of  the  true  owner  and  proprietor.  A  reputed  ownership  in  goods  is  established  by 
the  fact  of  the  bankrupt's  having  the  order  and  disposition  of  them  with  the  con- 
sent of  the  true  owner.  Here,  the  bankrupt  had  such  order  and  ♦dispo-.  r«to2 
sition  of  the  ship ;  and  we  are,  therefore,  of  opinion,  that  the  judgment  of  ^ 
the  Court  of  King's  Bench  should  be  affirmed. 

Judgment  affirmed  accordingly. 

Richardson,  J.,  who,  while  at  the  bar  was  of  counsel  in  the  cause  in  the 
court  below,  was  absent. 

(a)  Cited  in  Hay  \,  Fairbaim,  2  B.  <&  A.  196. 


REGULA  6ENERALIS. 

(Hilary  term,  60th  Geo.  HI.  and  1st  Geo.  IV.) 

It  is  ordered  by  the  court,  that  from  and  after  the  last  day  of  this  present 

Hilary  term,  no  motion  shall  be  made  at  the  bar  on  the  last  day  of  any  term 

touching  tiie  amendment  of  any  fine  or  recovery,  or  any  of  the  proceedings 

therein. 

R.  Dallas. 
J.  A.  Park. 

J«  BURROUOH. 

J.  Richardson. 


CASES 

ARGUED    AND    DETERMINED 

m  TBB 

COURT  OF  COMMON  PLEAS, 

OTHER    COURTS, 

» 

AND    IN    THE    SUBSEQUENT    VACATION, 
In  thi  first  tear  of  the  rbion  of  George  IV. 


GEORGE  EVANS  BRUCE  and  ANDREW  BATWELL  v:  THOMAS 

BAINBRIDGE. 

The  dennr,  bj  will,  left  ill  his  "real  and  peraonal  eatatM**  to  his  hradier;  by  a  eodieil  reciting,  that 
■inee  the  making  of  the  wiD  his  bfotfaer  had  died,  and  that  devisor  was  possessed  of  a  oonsidera- 
ble  ibrtune  both  real  and  personal,  the  devisor,  after  a  devise  to  nephew,  J.,  left  all  his  estates^ 
lands,  and  tenements  in  H.,  F.,  and  M^  to  his  nephew,  G.  E^  and  other  lantU  to  nephews  L. 
and  C^  vnpectively,  none  of  them  to  come  into  posscesbn  till  they  were  respectively  of  age;  and 
if  one  or  more  of  them  should  die  before  he  or  they  came  of  age,  the  estate  or  estates  of  him  or 
them  so  dying  were  then  left  to  nq)hew  J.  and  his  issue  lavrftiUy  begotten;  and  if  J.  ihould  die 
vrithout  issue,  to  G.  E.;  and  for  defoolt  of  such  issue  in  G.  E^  to  L.  and  his  issue;  and  in  deiiuilt 
of  sQch  issue  fai  L ,  to  C.  and  his  ivue;  and  for  defoult  of  sudi  issue  in  C,  to  nephew  8.  and  his 
iHue;  and  for  defrdt  of  such  israe  in  8.,  to  niece  K.  and  her  issue,  in  such  manner,  and  under 
such  rastrictian  and  limitationi  as  she  should  think  proper  to  dispon  of  the  same  among  her  issue* 
it  being  the  intent  of  the  wiU  to  prevent  waste  by  making  the  several  chiUren  of  G.  E.  tenants 
for  lifo  only.  Power  for  nephews  marrying  to  make  reasonable  settlements  on  their  wives,  and 
to  dispoae  of  their  respective  estates  among  the  issue  of  sudb  marriages,  in  manner  as  they  riiotild 
think  proper  td  limit  and  appoint  the  same.  The  residue  not  disposed  of  was  feft  to  neplnwa  and 
niece,  except  S,,  to  be  divided  among  them,  Aare  and  sham  alike,at  their  respective  oonungof  age, 
and  it  any  should  die  before  that  time,  the  Aare  of  the  party  dying  to  go  to  the  survivora  and 
sorvivor:    Utldf  that  G.  E.,  under  this  will  and  oodidl,  took  an  estate  for  life  in  the  lands  in  H. 

Hifl  honor,  the  yice  chancellor,  by  an  order  in  this  cause,  dated  7th  March 

last,  ordered  a  case  to  be  made  for  the  opinion  of  the  judges  of  this  court. 

•1241  '^^^^  *c9ae  first  set  out  the  will  of  Dr.  Lewis  Bruce,  dated  the  22d 

J  October,  1788,  and  duly  executed  and  attested  to  pass  real  property. 

The  will,  afVer  some  preliminary  matter,  proceeded  thus : 

^'And  as  touching  and  concerning  all  the  real  and  personal  estates  as  well  in 
England  as  Ireland,  which  I  am  seised,  possessed  of,  or  otherwise  entitled  to,  either 
in  possession,  reversion  or  remainder,  after  payment  of  said  debts  and  legacies,  I 

SVe,  devise  and  bequeath  the  same  in  manner  following,  that  is  to  say,  I  give, 
tvise  and  bequeath  to  my  brother,  George  Bruce,  Esquire,  of  the  city  of  Cork, 
all  my  real  and  personal  estate  in  lands,  tenements  and  hereditaments  or  other- 
wise, both  in  England  and  Ireland,  to  hold  to  him,  his  heiis  and  assigns,  for 
VOL.  VI.  9  F  2  65 
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ever,  subject  and  chargeable  with  the  payment  of  the  aforesaid  debts,  and  sub* 
ject  and  chargeable  also  irith  the  payment  of  the  several  annuities  and  legacies 
hereafter  given,  devised  and  bequeathed  by  this  my  will" — :  and,  towards  the 
conclusion,  contained  the  following  clause :    '^  All  the  rest,  residue  and  remain- 
der of  all  my  real  and  personal  estates,  both  in  England  and  Ireland,  not  here- 
tofore difjiposed  of,  I  give,  devise  and  bequeath  unto  my  said  brother,  Greorgc 
Bruce,  Esquire,  his  heirs,  executors,  administrators  and  assigns  for  ever:  and 
lastly,  1  do  hereby  appoint  my  said  brother,  Geoige  Bruce,  Esquire«  sole  execu- 
tor and  residuary  legatee  to  this  my  last  will.*'     By  a  codicil,  dated  18tb  Feb- 
luary,  1779,  also  duly  executed  and  attested,  (which  recited  the  will  above  re- 
ferred to  and  the  appointment  of  George  Bruce,  then  lately  deceased,  residuary 
legatee  and  sole  executor,)  Lewis  Bruce  nominated  and  appointed  his  nephews 
Jonathan  and  Geoige  Evans  Bruce  executors  of  his  will,  in  the  room  of  their 
father  deceased.     The  codicil  then,  after  deciding  that  his  brother  deceased,  by 
will,  appointed  him,  Lewis  Bruce,  residuary  legatee,  proceeded  thus :     «*And 
whereas  I  am  seised  and  possessed  of  a  considerable  fortune,  both  real  and  per- 
sonal, which  by  *my  will  I  did. intend  for  my  said  brother  deceased,  r»|ope 
except  such  parts  thereof  as  are  therein  otlierwise  disposed  of:  now,  I  ^ 
do,  by  this  codicil,  will  and  dispose  of  the  fortunes  aforesaid  in  manner  and  form 
following:'*  —  (aAer  sundry  legacies,  and  a  devise  of  tithes  and  a  term  in  lands 
in  Ireland,  to  devisor's  nephew,  Jonathan  Bruce) — "To  my  nephew,  George 
Evans  Bruce,  I  devise,  give  and  bequeath  all  my  estates,  lands,  and  tenements 
in  Ifertfordshire.  Finchley  and  Middlesex,  in  England,  which  I  am  seised  or 
possessed  of  in  right  of  my  late  wife."     Then  after  some  further  devises  of 
Irish  property  to  devisor^s  nephews,  Lewis  Bruce  and  Charles  Bruce,  respec- 
tively, and  legacies  to  other  relations,  and  friends,  the  codicil  proceeded  thus : 
•«  And  further  it  is  my  will,  that  my  said  nephew  shall  not  be  entitled  to  the  ac* 
tual  seisin  or  possession  of  the  several  estates,  bequests  and  annuities  herein  de- 
vised and  bequeathed  to  them,  until  they  shall  respectively  attain  their  several 
ages  of  21  years;  and,  that  the  issues  and  profits  thereof,  over  and  above  what 
shall  be  thought  necessary  for  their  respective  maintenance  and  education,  shall 
annually  accumulate  for  their  respective  uses  so  soon  as  they  shall  attain  the 
several-ages  aforesaid :  and,  if  one  or  more  of  my  said  nephews  shall  happen  to  die 
before  he  or  they  shall  attain  his  or  their  age  or  ages  of  21  years  as  aforesaid, 
then,  and  in  that  case,  I  devise  and  bequeath  the  estate  and  estates  of  what  na- 
ture or  kind  soever  hereinbefore  devised  and  bequeathed  to  him  or  them  so 
dying,  to  my  nephew,  Jonathan,  and  his  issue  lawfully  begotten:  and.  If  the  said 
Jonathan  shall  happen  to  die  without  issue,  then,  I  devise  and  bequeath  the  es- 
tates, which  he  shall  derive  or  be  entitled  to,  under  and  by  virtue  of  this  my 
will,  to  his  next  brother,  George  Evans  Bruce ;  and,  for  default  of  such  issue  in 
the  said  George,  then  the  estates  of  the  said  Jonathan  and  Geoige  to  go  to  and 
vest  in  my  nephew  Lewis  and  his  issue  aforesaid;  and,  in  default  of  such  issue 
in  the  said  Lewis,  then  the  estates  of  the  said  ^Jonathan,  George  and   r  «|qa 
Ijcwis  to  go  to  and  vest  in  my  nephew  Charles  and  his  issue  as  afore-  ^    ^^^ 
said ;  and,  for  default  of  such  issue  in  the  said  Charles,  then  the  estates  several- 
ly herein  devised  and  bequeathed  to  his  brothers  aforesaid  to  go  to  and  vest  in 
nephew  Saul  and  his  issue  in  like  manner;  and  for  default  of  such  issue 
in  the  said  Saul,  then  the  whole  of  the  said  estates  devised  and  bequeathed 
to  her  brothers  as  aforesaid,  to  go  and  vest  in  my  niece,  Catherine  Bruce 
and  her  issue,  in  such    manner,  and   under   such .  restrictions  and  limita- 
tions as  she  shall  think  proper  to  dispose  of  the  same  to  and  amongst  her 
said  issue;    it  being  the  intent  and   meaning  of  this   my   will  to   prevent 
waste  by  making  the  several  children  of  my  brother  George,  deceased,  te- 
nants for  hfe  only.     And  further,  it  is  my  will,  that  such  of  my  said  nephews 
as  shall  marry  shall  be  authorized  hereby  to  make  reasonable  settlements  upon 
such  ^«ves  as  they  and  each  of  them  shall  take,  and  dispose  of  their  respectivr 


136] 


2  Brodertp  &  BmOHAM.  67 


estates  to  and  among  the  issae  of  such  marriages  in  snch  manner  as  ihey  shall 
think  proper  to  limit  and  appoint  the  same."  After  a  pecuniary  legacy  to  Cath- 
•rine  Brace,  the  codicil  then  proceeded  as  follows :  ^  All  the  rest  and  residue 
of  my  worldly  substance,  of  what  nature  and  kind  soever  or  wheresoever  not 
jlready  disposed  of  by  this  my  codicil  or  by  my  last  will,  to  which  this  is  an* 
nexed,  I  devise,  give  and  bequeath  to  my  nephews  and  niece  aforesaid,  expept 
my  nephew  Saul,  who  is  to  take  no  part  thereof,  being  amply  provided  for  other- 
wise, to  be  divided  among  them,  ^are  and  share  alike,  at  their  respective  ages 
of  21  years;  and  if  one  or  more  of  them  shall  happen  to  die  before  he,  she  or 
they  shall  severally  attain  his,  her  or  their  respective  age  or  ages  of  21  years: 
then,  I  will  and  direct,  that  the  share  or  shares  of  him  or  them  so  dying  shall 
go  to  the  survivors  and  survivor  of  them." 

The  question  for  the  opinion  of  the  court  was,  "  What  estate  did  George 
*1271  ^^^^  Brace  take  under  the  *will  and  codicil  of  Dr.  I^ewis  Brace  or 
•^  either  of  them  in  an  estate  situate  at  Totteridge,  in  the  county  of  Hertz.*' 
Lawes,  Serjt,  (with  whom  was  Lens,  Serjt.,)  for  the  plaintiff.  By  the  first 
devise  in  the  codicil  to  the  plaintiff  Brace  under  the  word  estates,  accompanied 
as  it  is  there,  he  certainly  would  have  taken  a  fee.  Holdfast  dem.  Cooper  v. 
Marten,  1  T.  R.  411;  Fletcher  v.  Smiton,  2  T.  R.  656;  Boe  dem.  Child  v. 
Wright,  7  East,  259.  If,  however,  it  be  contended  that  the  words  of  the  devise 
over  to  the  other  nephews  are  inconsistent  with  the  grant  of  a  fee  to  the  plain* 
tiff,  those  words  are  at  least  sufficient  to  give  him  an  estate  tail;  for  the  word 
issue  in  a  will  is  equivalent  to  heirs.  King  v.  Melting,  1  Ventr.  214, 
225;  2  Lev.  58;  3  Keb.  42,  50,  95;  Poll.  101,  a  leading  authority  on 
these  points,  is,  as  reported  in  2d  Levinz,  almost  the  same  as  the  present 
case.  The  power  given  to  the  nephews  to  make  settlements  on  their 
marriage  does  not  narrow  the  constraction,  it  being  as  necessary  for  a  tenant  in 
tail  to  have  a  power  in  order  to  enable  him  to  make  a  settlement,  as  for  a  tenant 
for  life.  Besides,  the  estates  of  the  nephews  are,  in  case  of  their  deaths,  de- 
vised over  to  the  niece;  but  a  mere  life  estate  could  not  be  the  subject  of  a  de- 
vise over.  The  words,  "it  being  the  intent  and 'meaning  of  this  my  will,  to 
prevent  waste,  by  making  the  several  children  of  my  brother  tenants  for  life 
only,"  though  in  a  certain  degree  expressive  of  intention,  give  no  estate,  and 
therefore  can  only  operate  as  a  condition ;  as  such,  they  are  void,  and  cannot 
control  the  intent  before  clearly  expressed,  to  give  the  nephews  an  estate  tail. 
To  this  effect  is  the  rale  as  to  intention  laid  down  by  Feame,  6  Ed.  166,  to  172. 
As  a  question  of  intent,  therefore,  it  is  clear,  from  the  whole  codicil,  that  the 
devisor  meant  to  give  his  nephews  an  estate  tail,  and  such  intent  cannot  be 
♦12A1  •sacrificed  to  those  latter  words,  which  amount  to  no  other  than  a  condi- 
•J  tion  inconsistent  with  the  preceding  grant  (a) 
Bosanqtiet,  Serjt.,  (with  whom  was  faughan,  Serjt.,)  contra.  By  the  ex* 
press  words  of  the  devisor,  the  plaintiff  takes  only  nn  estate  for  life.  The  par- 
ticular intent  must,  it  is  said,  be  sacrificed  to  the  general,  where  both  cannot 
stand  together;  but,  in  the  endeavour  to  preserve  the  general  intent,  at  the  ex- 
pense of  the  particular,  both  of  them  have  too  freqoendy  been  sacrificed ;  and 
tlie  court  will  not  carry  the  rale  further  than  it  has  extended  already.  In  Fier- 
son  V.  dickers,  5  East,  548,  liord  Ellenborough  says,  "It  is  very  doubtful  in 
all  these  cases  whether  we  do  not  act  contrary  to  the  real  intention  of  the  testa- 
tor in  giving  more  than  a  life  estate  to  the  first  taker;"  and  Willes,  C.  J.,  says, 
(b)  quoting  Reynolds,  J.,  "Shall  not  a  man  be  allowed  to  speak  his  own  mind 
in  a  will  ?  Surely  a  man  ought  to  be  allowed  to  do  so :  and  yet,  if  we  consider 
how  miserably  some  wills  have  been  tortured,  we  may  faiiiy  say  that  this  is  a 
privilege  not  always  allowed  to  testators."     It  is  trae,  that  where  the  general 

(a)  See  Feanie*8  Rem.  256, 25a    See  abo  Seah  ▼.  BfltrCer  2  B.  &  P.  485,  and' Aye  dem 
Cote  ▼.  Goldsmith,  7  Taunt.  209. 

(b)  In  Ginger  ▼.  ffkite,  W9Va.  351. 
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intent  cannot  be  effected  without  giving  the  devisee  an  estate  tail,  that  construc- 
tion must  be  put  on  a  devise ;  Langley  v.  Baldwin ;(a)  but  that  is  not  necessa- 
ry here ;  and  independent  of  the  express  words,  it  is  clear  the  devisor  meant 
the  nephews  only  to  have  an  estate  for  life.  If  they  marry  and  have  issue,  that 
issue  is  not  to  inherit  in  the  ordinary  way,  but  to  take  distributively  under  the 
appointment  of  their  parents ;  and  yet  it  is  coutended,  that  one  nephew  may 
take  an  estate,  suffer  a  recovery,  and  defeat  this  disposition  to  the  future  grand 
nephews.  Issue  may  be  applied  as  a  word  of  purchase  *or  limitation,  r»iog 
accordingly  as  the  intent  of  the  devisor  may  require.(6)  The  provision  <- 
made  for  the  grand  nephews  shows,  that,  with  respect  to  them,  it  is  used  as  a 
word  of  purchase,  and  the  sense  there  affixed  to  it  must  govern  the  sense  in 
which  it  is  to  be  applied  in  the  rest  of  the  will.  Robinsoti  v.  Robinson^  1  Burr. 
38;  Hockley  v.  Mawhey^  1  Ves.  Jun.  148;  and  Dot  dem.  Wright  v.  Jesaon^ 
5  M.  &  S.  95 ;  especially  the  latter,  seem  to  rule  the  present  case.  In  Doe  v. 
Jesson^  the  power  in  the  parent  to  appoint  among  his  children,  was  one  of  the 
reasons  for  holding  that  he  had  only  an  estate  for  life,  notwithstanding  the  de- 
vise was  to  such  heirs  of  his  body  as  the  parent  should  appoint.  Upon  the 
authority  of  that  case,  too,  the  same  consUruction  must  be  put  by  the  court  upon 
the  word  issue  in  the  first  part  of  this  codicil,  as  has  been  put  by  the  devisor 
himself  in  the  latter  part,  and  the  children  must  take  distributively  as  purchasers. 
A  life  estate,  here,  will  also  be  consistent  with  the  testator's  general  intent:  for, 
though,  in  some  cases,  if  the  first  taker  have  only  an  estate  for  life,  the  property 
may*  in  consequence  of  his  having  no  larger  estate,  go  over  to  a  stranger  to  the 
exclusion  of  some  of  the  blood  of  the  first  taker ;  yet,  here,  that  inconvenience 
is  avoided  by  the  parent  having  a  power  to  appoint  a  fee  among  his  children. 
It  is  not  necessary,  here,  to  argue  what  could  be  the  effect  of  the  parent's  omit- 
ting to  appoint,  or  to  enter  into  the  distinction  between  powers  and  trusts ;  though 
it  is  probable  that,  if  the  parent  omitted  to  appoint,  a  court  of  equity  would  con- 
sider him  as  a  trustee, and  appoint  in  his  stead:  Brown  v.  Bigga^  4  Ves.  Jun. 
708:  5  Ves.  Jun.  495. 

iMwea  in  reply.     The  codicil  no  where  enables  the  parent  to  appoint  a  fee 
^mong  his  children ;  he  has  only  *a  bare  power  of  appointment,  without  any  r  »| «« 
mention  of  the  quantity  of  estate  to  be  appointed.  The  cases  cited  do  not  ^ 
affect  the  terms  of  the  present  will,  and  Doe  v.  Jeason  is  clearly  distinguishable; 
for,  there,  the  devisee  had  only  a  life  estate  given  him  in  the  first  instance. 

Cur.  adv.  vtdt. 

The  following  certificate  was  afterwards  sent: 

This  case  has  been  argued  before  us  by  counsel,  we  have  considered  it,  and 
are  of  opinion,  that  the  plaintiff,  George  Evans  Bruce,  took  an  estate  for  his  life 
only  in  the  estate  in  question  in  this  cause.  R.  Dallas. 

J.  A.  Park. 

J.  BURROOOH. 

J.  Richardson. 


i: 


a)  In  Jhlamev  Gwierul  v.  SuUom^  I  P.  WmL  59. 
[6)  By  Wiknot  C.  J.,  in  iloe  v.  Gr«io,  8  Wlb.  3813. 


IN  THE  EXCHEQUER  CHAMBER, 

HOME  V.  Lord  F.  C.  BENTINCK. 

Tlie  commandeiHii-chief  of  the  amy,  haTing  directed  an  aaaemblafle  of  commiflBBoned  militaiv  oft 
oen  to  hold  an  inquiry  into  the  conduct  of  H.,  a  commissioned  officer  in  the  army;  and  H.  hav 
ing  sued  the  praiideiit  of  the  inquny  for  a  fibel,  slated  to  be  contained  in  the  report  Aereapon 
made:  Held^  that  this  report  was  a  privileged  communication;  that  it  was  pn^ily  rejected  aa 
evidence  at  the  trial;  and  that  an  office  copy  of  Ibe  same  waa  also  properly  rejected. 
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The  plaintiff  declared  against  the  defendant  for  a  libel.  The  declaration, 
which  consisted  of  several  counts,  setting  forth  various  parts  of  the  libel,  with  the 
•1^1 1  ^publication  of  which  the  defendant  was  charged,  stated  in  the  first  count, 
J  bj  way  of  inducement,  ihat  before  and  at  the  time  of  the  commission  of 
the  offence  charged,  the  plaintiff  was  a  lieutenant-colonel  in  his  majesty's 
army,  that  he  had  been  engaged  in  a  certain  mining  adventure,  carried  on  un- 
der the  firm  of  Salisbury  and  Co.  and  that  in  the  Court  of  Chancery,  an  in- 
junction had  been  obtained,  restraining  tlie  plaintiff  from  accepting  or  endorsing 
bills  in  the  name  of  the  persons  trading  as  aforesaid ;  that  he  had  never  been 
guilty  or  suspected  to  have  been  guilty  of  unfair,  dishonest,  or  improper  con- 
duct in  the  partnership  concern;  or  of  any  wilful  or  fraudulent  secreting  or 
withdrawing  himself  from  the  service  of  any  process  of  the  Court  of  Chancery, 
or  of  any  other  improper  conduct,  but,  on  the  contrary,  had  always  hitherto 
conducted  himself  in  a  fair  and  honest  manner  in  his  transactions  with  his  part- 
ners, and  in  all  other  transactions,  and  in  every  respect  in  a  manner  worthy  of 
his  character  and  situation  as  a  gentleman  and  an  officer  in  his  majesty's  service. 

The  la^i  count  of  the  declaration  (in  which  the  whole  of  the  libel  charged  was 
set  out)  stated,  that  whereas  the  defendant  was  appointed  with  six  other  persons 
by  his  royal  hi<;hness,  the  Duke  of  York,  commander-in-chief  of  his  majesty's 
forces  by  land,  to  inquire  into  the  conduct  of  the  plaintiff  in  the  mining  adven- 
ture, in  the  first  count  of  the  declaration  mentioned :  and  whereas  the  defendant 
was  appointed  to  preside  at  the  deliberations  of  the  said  persons,  and  to  report 
to  the  said  duke  the  opinion  of  the  said  persons  touching  the  conduct  of  the 
plaintiff  in  tlie  said  mining  adventure;  and  although  it  was  the  duty  of  the  de- 
fendant to  report  truly  the  opinions  of  the  said  persons^  yet  the  defendant  well 
knowing,' &c.  but  wrongfully  intending  to  injure  the  plaintiff,  and  to  deprive  him 
of  the  countenance  and  good  opinion  of  the  *Duke  of  York,  falsely  and 


•132] 


injuriously  suggested  and  represented  to  the  Duke  of  York,  that  the  said 


persons  so  appointed  as  aforesaid,  had  unanimously  agreed  in  certain  opinions, 
there  following,  of  and  concerning  the  plaintiff  as  such  officer,  and  his  conduct  in 
the  mining  adventure,  viz.  *«  1st.  That  Lieutenant-colonel  Home  became  a  partner 
in  the  firm  of  Salisbury  and  Co.  2d.  That  liieutenant-colonel  Home,  as  appears 
in  hi«  letter  marked  No.  3,  expressed  himself  perfectly  satisfied  with  and  gave 
his  consent  to  any  arrangement  that  might  be  made  by  the  managing  partner  of 
that  concern.  3d.  That,  notwithstanding  an  agreement  entered  into  by  the  co- 
partners, viz.  that  no  one  but  the  managing  partner  should  draw  or  endorse 
bills.  Lieutenant-colonel  Homers  brother,  David  Home,  did  draw  bills  to  a 
larger  amount  than  the  sum  vested  by  I^ieu tenant-colonel  Home  in  the  said  cx»n- 
cern,  whicK  bills  were  accepted  by  Lieu  tenant- colonel  Home,  on  the  firm  of 
Salisbury  and  Co.  It  is  necessary  here  to  observe,  that  Lieutenant-colonel 
Home  declares  his  ignorance  iif  the  articles  of  agreement,  which  he  affirms  he 
never  saw;  and,  moreover,  that,  in  those  articles  restricting  any  but  the  ma- 
naging partner  from  drawing  or  endorsing  bills,  the  word  accept  does  not  appear. 
The  other  partners,  however,  maintain  that  it  was  understood  by  them,  that  they 
were  equally  restricted  from  accepting  bills.  The  court  think  themselves  further 
called  upon  to  observe,  that  Lord  Ellbnborouoh  in  his  charge  to  the  jury,  in 
an  action  in  which  Lieutenant-colonel  Home  was  defendant,  considers  the  bills 
'Irawn  by  David  Home,  in  the  same  light  as  if  drawn  by  his  brother,  Lieute- 
nant-colonel Home.  4th.  That  Lieutenant-colonel  Home  took  measures  to 
avoid  receiving  personally  the  Lord  Chancellor's  injunction,  restricting  him 
*1^^1  ^^^^  drawing,  accepting  and  endorsing  bills  on  the  firm  of  ^Salisbury 
•^  and  Co.:  and,  in  the  steps  taken  l)y  him  to  avoid  the  Lord  Chancellor's 
injunction,  as  well  as  what  subsequently  took  place  between  himself  and  Quarter- 
master Weston,  the  conduct  of  Lieutenant-colonel  Home  does  not  appear  to 
have  been  actuated  by  those  high  and  delicate  feelings  of  honour,  which  in  all 
transactions  of  life  ought  to  influence  an  officer  of  his  high  rank  and  reputation." 
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Whereas,  in  truth  and  in  fact  the  said  persona  so  appointed  as  aforesaid,  at  the 
time  of  the  defendant's  making  the  said  representation  to  thB  Duke  of  York,  did 
not,  nor  did  they  at  any  other  time,  unanimously  agree  in  the  said  opinion;  by 
reason  whereof  the  plaintiff  was  greatly  injured,  &c.,  and  also  by  reason  whereof 
his  Royal  Highness,  Geoige,  Prince  of  Wales,  Regent  of  the  united  kingdom, 
&c.,  acting  in  the  name  and  on  the  behalf  of  his  majesty,  did  deprive  the  plain- 
tiff of  his  rank  of  lieutenant-colonel,  in  the  service  of  his  majesty,  and  did  also 
deprive  him  of  his  commission  of  captain  in  his  majesty's  third  regiment  of  foot 
guards,  ^.  ^.(a)     Plea  not  guilty. 

At  the  trial  before  Abbott,  C.  J.,  (Guildhall  sittings  before  Michaelmas  term, 
1810,)  Sir  Henry  Torrens  proved  that  the  plaintiff  was,  at  the  time  of  the  trans- 
actions in  question,  lieutenant-colonel  in  the  army,  and  capuin  in  the  third 
regiment  of  foot  guards;  the  defendant  a  major-general,  and  at  the  time  of  such 
transaction  colonel  in  the  army:  that  the  witness  was  military  secretary  to  his 
Royal  Highness,  the  Duke  of  York,  commander-in-chief  of  his  majesty's  forces; 
that  the  witness,  as  such  military  secretary,  was  in  possession  of  the  minutes  of 
a  court  of  inquiry  held  by  the  directions  of  the  commander-in-chief,  of  which 
the  defendant  was  the  president;  that  the  court  of  inquiry  consisted  of  several 
*other  military  officers  as  well  as  the  d^endant,  and,  that  the  inquiry  r«|A4 
was  directed  by  the  commander-in-chief  to  be  made  by  such  c^urt  upon  ^ 
the  conduct  of  the  plaintiff;  that  the  minutes,  so  in  possession  of  the  witness, 
were  the  minutes  of  the  proceedings,  evidence,  and  judgment  of  the  said  court 
of  inquiry,  and  were  delivered  by  the  defendant,  as  president  of  the  said  court, 
personally  to  the  commander-in-chief,  as  the  report  of  the  said  court  upon  that 
inquiry;  and,  that  the  commander-in-chief  deposited  these  minutes  in  the  office 
of  the  commander-in-chief,  and  the  same,  by  being  so  deposited,  became  and 
were  under  the  care  and  in  the  custody  of  the  said  Sir  Henry  'I'orrens.  as  such 
military  secretary.  The  counsel  for  the  defendant  then  insisted,  that  the  said 
minutes  could  not  be  admitted  and  allowed  to  be  read  in  evidence ;  and  the 
counsel  for  the  plaintiff  insisted  that  such  minutes  ought  to  be  admitted  and  al- 
lowed to  be  read  in  evidence  for  the  plaintiff.  Abbott,  C.  J.,  thereupon  deli- 
vered his  opinion,  that  the  said  minutes  ought  not  to  be  read  in  evidence.  'J'he 
counsel  for  the  plaintiff  then  tendered  a  copy  of  the  said  minutes  in  evidenoe  for 
the  plaintiff,  delivered  from  the  office  of  the  commander-in-chief;  but  Abbott, 
C.  J.,  delivered  his  opinion,  that  such  copy  ought  not  to  be  read  in  evidence^ 
and  under  his  direction  the  jury  found  a  verdict  for  the  defendant.  The  coun- 
sel for  the  plaintiff,  thereupon,  tendered  to  the  Chief  Justice  a  bill  of  exceptions, 
containing  the  several  matters  so  offered  in  evidence,  whereunto  his  lordship  set 
his  seal,  according  to  the  statute.  Judgment  having  passed  for  the  defendant 
below,  the  plaintiff  below  assigned  errors;  and,  the  defendant  below  having 
joined  in  error,  the  case  now  came  on  to  be  argued. 

*Evan8^  JoahiHh  for  the  plaintiff,  in  error.  The  matter  set  forth  in  r^igs 
the  declaration  is  clearly  libellous.  Bell  v.  Stontj  1  Bos.  &  Pul.  331 ;  L  ^ 
Thorley  v.  Lord  Ktrry^  4  Taunt.  355 ;  and,  at  all  events,  when  followed  by 
the  consequences  there  stated,  is  clearly  actionable,  Moore  v.  Meagher,  I  Taunt 
30.  If,  however,  the  court  should  reject  the  only  evidence  which  can  prove 
the  existence  of  this  libel,  such  rejection  will,  in  fact,  be  a  decision  that  the  libel 
in  question  is  one  for  which  the  party  libelled  can  bring  no  action ;  one,  which 
the  party  publishing  is  privileged  to  publish.  Now  the  only  cases  in  which  a 
person  may  speak  or  write  to  the  discredit  of  another,  and  on  which  the  person 
so  injured  cannot  bring  an  action,  are  the  cases  of  judges  and  jurors,  Sutton  \  • 
Johnstone,  1  T.  R.  503;  Jekyll  v.  Sir  J,  Moore,  2  N.  R.  341;  witnesses  and 
parties  speaking  in  courts  of  justice:  but  any  furUier  argument  upon  this  class 
of  cases  is  unnecessary,  if,  as  will  be  clearly  shown,  the  court  of  inquiry  was 

(a)  Lorn  of  the  society  of  firiends,  &c  was  also  alkged. 
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not  a  legal  court  It  has  been  holden,  too,  that  counsel  may  justify  the  use  of 
defamatory  expressions,  but  with  this  restriction,  that  they  must  be  suggested, 
and  pertinent,  Brooke  v.  Montague^  Cro.  Jac.  90.  So  a  master  will  not  be 
liable  in  damages  for  speaking  ill  of  a  servant  whose  character  he  is  requested 
to  give*  provided  such  master  can  clearly  show  that  he  has  spoken  conscien- 
tiously and  without  malice.  But,  in  these  cases,  the  plaintiff  is  always  allowed 
to  show  malice,  if  he  can,  Rogtra  v.  CHJton^  3  Bos.  &  Pull.  587 ;  Rex  v.  Wa- 
ring^ 5  Csp.  13.  The  defendant  was  neither  master  nor  counsel  to  the  plaintiff; 
*136n  ^^^  ^^^  cases  cited  prove  how  careful  the  law  is  *to  prevent  unnecessary 
-^  injury  being  done  to  the  characters  of  individuals.  There  are  also  certain 
cases  of  contidential  communication,  in  which  it  has  been  holden,  that  a  person 
bond  Me  advising  his  friend  not  to  trust  a  third  person,  is  not  liable  to  an  ac- 
tion, lieroer  v.  Mweon^  Bull.  N.  P.  8;  Flanspike  v.  Cleyson^  Cro.  Eliz.  541; 
A^DougaU  V.  Claridgey  1  Campb.  267;  Cleaver  v.  Sarraude$  Dunman  v. 
Biggn  Id.  260;  Barbaudv,  Hookham,  5  Esp.  109. 

But,  in  all  cases  of  confidential  communication,  it  is  essentially  necessary  that 
the  person  making  an  inquiry,  should  be  direcdy  interested  in  the  object  of  the 
inquiry,  and  that  the  person  communicating  should  communicate  only  the  re- 
sult of  his  own  knowledge,  and  to  the  person  interested ;  neither  can  information 
be  given  affecting  the  character  of  the  party,  in  any  point  save  that  about 
which  the  person  inquiring  is  interested;  and,  when  the  question  has  been  as  to 
the  solvency  of  a  trader,  the  skill  or  honesty  of  an  attorney  or  steward,  the  per- 
son communicating  has  never  been  permitted  to  defame  the  character  of  the  par- 
ty, by  stating  matter  totally  irrelevant,  as,  that  ha  was  a  bigamist.  If  a  man 
giving  advice,  calls  another  a  thief,  it  is  not  necessary  to  leave  it  to  the  jury, 
whether  such  language  is  a  confidential  communication,  (a)  The  libel,  of  which 
the  plaintiff  complains,  has  no  one  quality  of  a  confidential  communication ;  it 
is  written  by  persons  no  way  interested ;  it  is  written  to  the  commander-in-chief, 
but  does  not  contain  one  word  as  to  the  plaintiff's  military  conduct;  it  makes  no 
complaint  of  the  plaintiff's  conduct  with  respect  to  the  defendant.  It  is  not  the 
*  1 07-1  result  *of  the  defendant's  own  k  nowledge,  but  of  a  public  examination  of  per- 
^  sons  in  the  presence  of  nu  merous  spectators.  The  libel  is  not  a  statement  ot 
facts,  it  is  a  direct  censure  of  the  plaintiff's  conduct  and  character.  **  If  a  felony 
be  committed,  it  is  a  good  cause  to  arrest  one  for  felony,  but  not  to  speak  words 
to  defame  one."  Scarlett  v.  Stile^  Brownl.  2.  If  the  defendant,  in  Barbaud  v. 
Hookham^  instead  of  acting  on  his  own  knowledge,  had  inquired  from  different 
persons  what  they  knew  to  the  disadvantage  of  the  plaintiff,  and,  in  consequence 
of  defamatory  stories  told  by  such  persons,  had  made  the  report  to  the  com- 
mittee, there  can  be  no  doubt  that  such  conduct  would  have  furnished  suf- 
ficient evidence  of  malice,  and  would  have  deprived  him  of  all  protection 
which  he  derived  from  his  confidential  communication.  In  Browne  v. 
Croome^  2  Starkie,  N.  P.  C.  207,  Ijord  Ellbnborouoh  held,  that  an  adver- 
tisement in  a  public  paper,  strongly  reflecting  upon  the  character  of  an  indivi- 
dual who  had  been  declared  bankrupt,  was  libellous ;  though  published  with  the 
avowed  intention  of  convening  a  meeting  of  creditors  for  the  purpose  of  con- 
sulting upon  the  means  proper  to  be  adopted  for  their  own  Security,  if  the  legal 
object  might  have  been  attained  by  means  less  injurious.  If  a  person,  instead 
of  privatdy  inquiring  whedier  his  servant  or  tradesman  is  trustworthy,  an  at- 
torney intelligent,  or  the  like,  were,  by  himself  or  deputy,  to  summon  the  ser- 
vant's, trader's,  or  attorney's  friends  and  enemies,  and  examine  them,  not  only 
on  those  matters,  but  on  the  domestic  conduct  of  the  parties,  it  cannot  be 
doubted  that  such  a  mode  of  inquiry  would  be  illegal  and  actionable :  in  such  a 
course,  there  is  none  of  the  confidence,  none  of  the  secresy,  always  required, 
*\^fC\  ^^^'^  ^^®  characters  of  individuals  are  in  question,  but  *a  court  of  justice- 
-I  is  erected,  at  once  dangerous  and  illegal.  The  libel  in  question,  then,  can* 
(a)  1  Brod.  6c  Bing.  8,  per  RicfaaidiOD,  J.,  in  Godson  v.  Home. 
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not  be  considered  as  a  confidential  communication  made  by  individuals :  tKe  facts 
that  the  libel  of  which  the  plaintiff  complains  was  the  production,  not  of  one 
person  deputed  to  make  inquiries,  but  of  several,  and  that  they  made  those  in- 
quiries, not  secretly  and  confidentially,  but  assuming  to  be  a  court  of  justice, 
are  sufficient  to  prove  it  not  a  confidential  communication.     Unless  the  assem- 
blage of  oflicers  can  be  supported  as  a  legal  court,  or  as  a  legal  commission,  the 
defendant  can  only  be  considered  as  an  individual,  and  must  plead  the  truth  of 
the  libel,  if  he  can,  in  justification;  the  mockery  of  a  court  of  justice,  instead  of 
palliating,  must  aggravate  his  oflence,  if  what  he  has  published  be  false  and 
malicious.     Nor  can  he  be  justified  in  consequence  of  any  authority  which  he 
may  have  received  from  the  commander-in-chief.     High  as  that  commander  is 
in  rank  and  situation  in  this  kingdom,  he  is  but  a  subject,  and  c4uinot  claim  any 
privileges  as  commander-in  chief,  to  which  the  meanest  subject  in  the  land,  if 
appointed  to  the  office,  would  not  be  entided.     If  the  commander-in-chief  has 
the  power,  every  person  in  the  employment  of  government  has  the  power  of 
directing  what  inquiry  he  may  choose  into  the  conduct  of  any  persons  holding 
any  place  or  office  at  the  will  of  the  sovereign;  and,  if  the  persons  directed  to 
inquire  are  protected  in  whatever  calumnies  they  may  falsely  and  maliciously 
state,  no  slavery  that  ever  existed  would  be  comparable  to  it;  for  there  is 
scarcely  any  person  of  tlie  rank  of  a  gentleman  in  this  country,  who,  in  some 
way  or  other,  may  not  hold  a  situation  at  the  will  of  the  sovereign^     The  Liord 
Chancelliir,  all   privy  councillors,  the   attorney  and  solicitor  general,  all  jus- 
tices of  the  peace,  all  officers  in  the  customs  and  excise,  all  officers  in  the  army 
and  navy,  all  ^barristers,  all  attorneys  would  be  subject  to  such  inquiry:  r«ioQ 
but  it  never  can  be  argued,  that  any  department  of  his  majesty's  go-  *- 
vernment  may  direct  inquiries  to  be  made  into  the  public  or  private  conduct  of 
an  individual,  and  may  authorize  the  writing  of  false  and  malicious  libels  against 
him.     It  is  unnecessary  to  cite  authorities  or  adduce  arguments  to  prove  that 
no  subject  of  this  realm  can  appoint  a  commission  or  erect  a  court,  without  au- 
thority either  from  the  sovereign  or  the  legislature.     If  the  defendant  and  the 
other  officers  had  any  such  authority  to  sit  as  a  court  of  justice,  it  was  incum- 
bent upon  him  to  have  shown  it:  he  did  not  and  could  not  do  so.     To  give  the 
defendant  every  advantage  in  the  argument,  let  us,  however,  go  the  length  of  pre- 
suming that  the  defendant  and  other  officers  were  commanded  even  by  his  ma- 
jesty himself  (although  such  was  not  the  case)  to  inquire  and  give  an  opinion 
on  the  plaintiff's  character  and  conduct;  it  will  now  be  proved  that  the  sovereign 
himself  could  not  legally  erect  sueh  a  tribunal.     If  their  authority  was  derived 
from  that  high  source,  they  must  have  constituted  either  a  court  or  a  commis- 
sion :  there  is  no  other  expression  that  can  be  used  for  the  purpose  of  describing 
them ;  the  following  description  of  courts  of  inquiry  is  given  by  a  writer  on 
military  tribunals :(a)   **A  Court  of  Inquir)\  is  of  a  very  delicate  nature;  a 
number  of  officers  are  assembled  to  inquire  into  an  officer's  supposed  misbe- 
haviour, and  I  have  known  them  ordered  to  give  their  opinions  in  writing  to  the 
person  who  ordered  them  to  assemble,  that  he  may  judge  from  their  determina- 
tion, if  there  is  sufficient  matter  to  bring  him  to  a  general  court-martial.     There 
is  no  article  of  war  for  this  kind  of  proceeding,  and  though  it  has  frequently  been 
complained  of,  because  the  members  are  not  sworn,  and  tliat  its  opinions  may 
*influenc>e  a  general  court-martial,  yet  reason  has  hitherto  been  unsuc-  r«|4Q 
cessful  in  its  endeavours  to  abolish  this  unequitable  custom  of  the  army."  ^ 
In  all  military  writers  it  is  stated,  that  the  members  of  a  court  of  inquiry  are 
not  sworn,  nor  do  the  witnesses  give  their  evidence  on  oath,  neither  can  any 
person  be  legally  obliged  to  furnish  information  or  give  his  testimony.     The 
method  of  proceeding,  and  the  constitution  of  courts  of  inquiry,  are  in  direct 
contradiction  to  the  course  of  proceeding  by  the  common  law  of  the  land.   The 
.  prerogative  of  the  sovereign  in  erecting  courts  of  justice,  is  thus  laid  down  in 
(a)  Sjme'i  Mil  Diet,  sub  voc.  Coixit 
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Comyn's  Digest,  tit.  Prerogaiive^  D.  28:  "The  king,  by  his  prerogative,  may 
make  what  courts  for  the  administration  of  the  common  law,  and  in  what  places 
he  pleases,  but  the  king  cannot  erect  a  court  of  chancery  or  conscience,  nor 
grant  to  a  court  that  it  may  proceed  by  civil  law :  nor  can  he  by  charter,  or  com- 
mission, alter  the  common  law.  So,  the  erection  of  a  new  court  with  a  new 
jurisdiction  cannot  be  without  act  of  parliament.'*  These  authorities  are  deci- 
sive, that  the  sovereign  himself  could  not  erect  such  a  court  of  inquiry,  wliich, 
in  point  of  fact,  has  no  resemblance  to  a  court  of  justice  except  the  name.  The 
juflges  are  not  on  oath,  and  no  judgment  can  be  given.  Suppose  it  then,  to  be 
a  commission  to  inquire?  In  1*^  Co.  p.  31,  it  is  said,  "  Note,  commissions  in 
English  under  the  great  seal  were  directed  to  divers  commissioners,  within  the 
counties  of  Bedford,  Bucks,  Huntingdon,  &c,  to  inquire  of  divers  articles  an- 
nexed to  it,  to  inquire  of  depopulation  of  houses,  &,c, ;  but  the  commissioners 
should  not  have  any  power  to  hear  and  determine  the  said  offences,  but  only  to 
inquire  of  them  :  and  by  colour  of  the  said  commissions  the  said  commissioners 
took  many  presentments  in  Knglish,  and  did  return  them  into  chanc/ery,  and, 
*1411  *^i^^^  i^  ^^  resolved  (by  nine  judges,)  that  the  said  commissions  were 
-'  against  law,  (for  these  reasons,  among  others,  viz.)  that  it  was  only  to  in- 
quire, which  is  against  law,  for  by  thi^i  a  man  may  be  unjustly  accused,  and  he 
shall  not  have  any  remedy.  Also,  the  party  may  be  defamed,  and  shall  not 
have  any  traverse  to  it.  Such  a  commission  may  be  only  to  inquire  of  treason, 
felony  committed,  &c.  and  no  such  commission  ever  was  seen  to  inquire  only, 
i.  e.  of  crimes.**  This  case  shows  conclusively  that  by  the  common  law  a  com- 
mission to  inquire,  without  a  power  to  determine,  was  always  illegal:  but  the 
illegality  of  such  commissions  does  not  rest  merely  on  that  decision ;  the  same 
doctrine  is  laid  down  in  2  Inst.  163,  2  Hale  21,  s.  5.  In  Rot.  Pari.  15  Ed.  3, 
2  Roll's  Abr.  164,  PI.  84,  it  is  prayed,  that  divers  comminsions  of  inquiry  by 
the  chancellor,  treasurer,  and  other  great  officers  be  repealed,  for  that  it  is  not  law- 
ful to  grant  them  without  assent  of  parliament.  By  42  Ed.  3,  c.  3,  confirmed 
by  16  Car.  1,  c.  10,  it  is  enacted,  '*  that  no  man  be  put  to  answer  without  pre- 
sentment before  justices,  or  matter  of  record,  or  by  due  process,  and  writ  origi- 
nal, according  to  the  old  law  of  the  land,  and  if  any  thing  from  henceforth  be 
done  to  the  contrary  it  shall  be  void  in  the  law  and  holden'  for  error."  By  1 
W.  Si  M.  c.  2,  s.  2,  it  is  enacted,  *'  that  the  commission  for  erecting  the  late 
court  of  commission  for  ecclesiastical  causes,  and  all  other  commissions  and 
courts  of  like  nature,  were  illegal  and  pernicious."  As  a  standing  army  is  mere- 
ly the  creature  of  the  mutiny  act,  there  can  be  no  immemorial  custom  belonging 
to  t'le  army;  but,  supposing  that  these  courts  of  inquiry  had  custom  to  support 
them,  yet  such  custom  would  be  illegal,  as  contrary  to  the  authorities  cited.  In 
Tredymmoek  v.  Ferryman,  (^ro.  Car.  259,  a  custom  to  try  causes  by  six  ju- 
*1421  '^'^  ^^  ^^^^  *  illegal,  though  such  custom  had  existed  beyond  the  time 
-^  of  legal  memory,  and  many  judgments  had  been  given  on  verdicts  so 
found;  and  in  Leach  v.  Money,  1  W.  Bl.  555,  it  was  held,  that  even  antiquity 
itself  could  not  sanctify  a  usage  which  was  fundamentally  bad.  Therefore,  un- 
less the  mutiny  act  makes  a  distinction  as  to  the  military,  let  the  defendant  and 
the  other  officers  call  their  meeting  a  court  or  commission,  or  whatever  the  de- 
fendant pleases,  it  was  illegal,  even  although  it  had  been  called  together  by  the 
sovereign  himself:  but,  if  there  be  any  class  of  his.  majesty*s  subjects  which  is 
by  law  particularly  protected  from  such  an  inquisition  it  would  appear  to  be 
the  army.  The  preamble  of  the  mutiny-act,  1  Geo.  4,  c.  10,  runs  thus:  '*And 
whereas  no  man  can  be  forejudged  of  life  or  limb,  or  subjected,  in  time  of  peace, 
to  any  kind  of  punishment  within  this  realm  by  martial  law,  or  in  any  other 
manner,  than  by  the  judgment  of  his  peers,  and  according  to  the  known  and 
established  laws  of  this  realm ;  yet  nevertheless,  it  being  requisite  for  the  retaining 
of  all  the  before  mentioned  forces  in  their  duty,  that  an  exact  discipline  be  ob- 
served, and  that  soldiers  who  shall  mutiny,  or  stir  up  sedition,  or  shall  de 
VOL.  VI.  10  6 
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sert  his  majesty *«  service,  be  brought  to  a  more  exemplary  and  speedy  punish- 
ment than  the  usual  forms  of  the  law  will  allow,  be  it  therefore  enacted,"  ^. ; 
the  act  then  proceeds  to  designate  the  punishment  for  the  several  offences,  au- 
thorizes his  majesty  to  grant  commissions  for  holding  courts-martial,  s.  14; 
enacts  how  courts-martial  are  to  be  formed,  s.  20 ;  and  directs  that  officers  on 
courts-martial  shall  be  sworn,  s.  28,  20.  By  s.  35,  it  is  enacted,  *«That  it  shall 
and  may  be  lawful  to  and  for  his  majesty  to  form,  make,  and  establish,  articles 
of  war  for  the  better  government  *of  his  majesty^s  forces,  which  articles  r^i^o 
shall  be  judicially  taken  notice  of  by  all  judges  and  in  all  courts  whatso-  '- 
ever."  By  s.  37,  it  is  further  enacted, '*  That  for  bringing  offenders  against 
such  articles  of  war  to  justice,  it  shall  be  lawful  for  his  majesty  to  erect  and 
constitute  courts-martisd.  By  art.  30,  s.  16,  *«  Whatsoever  commissioned  of- 
ficer shall  be  convicted  before  a  general  court-martial,  of  behaving  in  a  scanda- 
lous, infamous  manner,  such  as  is  unbecoming  the  character  of  an  officer  and  a 
gentleman,  shall  be  discharged  from  our  service;  provided,  however,  that  in 
every  charge  preferred  against  an  officer,  for  such  scandalous  and  unbecoming 
behaviour,  the  fact  or  facts  whereon  die  same  is  grounded  shall  be  clearly  speci- 
fied." By  art.  2,s.  24,  **All  crimes  not  capital,  and  all  disorders  and  neglects 
which  officers  and  soldiers  may  be  guilty  of,  to  the  prejudice  of  good  order  and 
military  discipline,  though  not  specitied  in  the  said  rules  and  articles,  are  to  be 
taken  cognizance  of  by  a  general  or  regimental  court-martial,  according  to  the 
nature' and  degree  of  the  offence,  and  to  be  punished  at  their  discretion."  The 
mutiny-act,  then,  is  an  authority  for  every  position  before  stated.  The  pream- 
ble acknowledges  that  no  person  can  be  legally  tried  except  by  his  peers,  and 
according  to  the  common  law  of  the  land;  it  allows  that  military  persons  would 
be  in  the  same  situation  but  for  its  enactments;  but  it  does  not  enact,  that  they 
may  be  tried  by  persons  not  sworn,  on  the  evidences  of  persons  not  sworn,  or 
that  the  accused  shall  not  have  the  power  of  summoning  witnesses;  it  enacts 
the  reverse  of  all  this.  It  certainly  gives  the  sovereign  almost  boundless  power 
as  to  framing  articles  for  the  government  of  the  army :  the  sovereign  may  make 
any  tiling  an  offence,  but  he  cannot  appoint  such  a  tribunal  as  a  court  of  inquiry 
to  try  the  offenders:  the  statute  expressly  enacts,  that  the  trial  shall  be  by 
courts-martial;  '^on  what  ground  then  can  it  be  contended  that  an  officer  r  «|^^ 
can  be  tried  by  any  other  court  than  an  ordinary  court  of  justice,  or  the  ^ 
particular  court  appointed  by  the  mutiny-act?  Mr.  Justice  Powell,  in  the 
seven  bishops*  case,  says,  4  Sla.  Tri.  341,  ^I  think  there  is  no  danger  to  the 
government  at  all  in  requiring  good  proof  against  offenders."  In  Grant  v. 
Gould,  2  H.  Bl  95,  it  is  said,  that  it  is  not  to  be  disputed,  that  martial  law  can 
only  be  exercised  in  this  country  as  far  as  it  is  authorized  by  the  mutiny- act, 
and  the  articles  of  war.  In  Johnstone  v.  Sutton,  1  T.  R.  549,  the  two  chief 
justices  state,  if  a  man  be  charged  with  an  offence  against  the  articles  of  war, 
or,  when  the  articles  are  silent,  against  the  usage  of  the  navy,  his  guilt  or  inno- 
cence can  only  be  tried  by  a  court-martial.  If  it  were  true  that  the  sovereign  had 
a  right  to  dismiss  an  officer  without  assigning  any  reason,  or  having  any  reason, 
yet,  the  authorities  cited,  show  that  he  would  not  have  a  right  to  appoint  such  a  court 
of  inquiry.  It  is  absurd  to  state  that  the  infliction  of  this  court  of  inquiry  on  the  plain- 
tiff is  anactnotof  punishment  butof  mercy,  when  the  severest  punishment  allowed 
by  the  articles  of  war  and  the  mutiny-act  is  cashiering,  except  in  two  or  three 
instances  when  loss  of  life  is  the  punishment.  In  Comyn*s  Digest  it  is  said,  '*The 
king^s  prerogative  cannot  be  exercised  but  for  the  benefit  of  the  subject."(a) 
But  what  can  be  more  injurious  to  individuals  or  the  nation,  than  without  a 
sufficient  cause  to  dismiss  an  officer  from  the  army  or  navy,  and  what  cause, 
sufficient  to  justify  such  dismissal,  could  not  be  tried  by  a  court-martial  ?  In 
OliDtr  V.  Lord  PF.  Bentinck,  3  Taunt.  459,  Sir  James  Mansfield  says,  ^  The  libel 
is  in  fact  a  recital  of  the  effect  of  the  authority  under  which  the  defendant  acts, 
(a)  Cam.  Dig.  Prerog,  D.  88. 
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•145T  *°^  **  would  be  a  ^monstrous  thing  if  the  court  cf  directors  were  to  dis- 
J  miss  an  officer  without  assigning  a  reason.'*  It  may  be  urged  that  this 
is  the  first  action  of  the  kind,  but  this  is  the  first  case  in  which  a  court  of  in- 
quiry has  afforded  an  opportunity.  In  all  the  military  writers  a  court  of  inquiry 
is  likened  to  a  grand  jury,  and  it  is  stated,  that  it  is,  at  the  utmost,  its  duty  to 
find  whether  there  are  grounds  for  a  court-martial  or  not ;  in  this  case,  the  de- 
fendant and  other  officers  passed  a  judgment.  The  libel  in  question  could  not 
be  justified  as  the  act  of  ordinary  individuals,  unless  by  averring  the  truth  of  the 
slander,  and  proving  it,  and  in  such  a  case  the  plaintiff  would  have  been  allowed 
to  show  the  falsehood  and  malice  of  the  chaises.  Having  proved,  then,  that 
this  court  of  inquiry  could  not  be  appointed  by  any  subject,  however  high 
his  rank ;  and  having  shown  that  the  sovereign  himself  could  not  constitute  such 
a  court  or  commission,  and,  therefore,  that  no  person  acting  under  it  could  de- 
rive any  protection  from  it;  (indeed  it  might  have  been  asserted  that  any  per- 
son advising  his  majesty  to  constitute  such  a  tribunal  would  be  guilty  of  a  high- 
ly aggravated  misdemeanor,  and  that  the  persons  acting  under  it,  although  not 
guilty  to  the  same  extent,  would  be  highly  culpable  for  lending  themselves  to 
such  an  illegal  act;)  the  plaintiff  has  proved  that  the  Ijord  C.  J.  of  the  King's 
Bench  was  not  justified  in  refusing  to  allow  the  reading  of  the  minutes  of  the 
court  of  inquiry :  if  the  appointmeiit  of  the  court  was  illegal,  the  report  is  like 
any  other  libel*written  by  an  individual,  and  the  party  in  whose  possession  it  is, 
is  bound  to  produce  it.  But,  supposing  the  argument  to  be  erroneous,  and  that 
the  court  called  a  court  of  inquiry  was  a  legal  court,  or  a  legal  commission,  or 
its  resolutions  a  legal  confidential  communication,  still  it  would  be  imposssible 
to  support  the  learned  judge's  refusal  of  the  evidence. — If  the  resolutions  can^ 
*14A1  ^  ^considered  a  private  confidential  communicatidn,  the  defendant  can- 
•J  not  show  a  single  instance  in  which  the  paper  containing  such  confiden- 
tial communication  has  been  refused  to  be  received  in  evidence ;  if  a  commu- 
nication be  false  and  malicious,  the  covering  it  with  the  semblance  of  a  confi- 
dential communication  would  not  protect  the  writer  from  an  action.  If  the  court 
of  inquiry  can  be  considered  as  a  legal  court,  or  a  legal  commission,  there  can 
be  no  doubt  but  the  original  proceedings,  or  a  copy,  must  be  admitted  in  evi- 
dence ;  the  only  exception  is,  that  of  an  indictment  for  felony  when  the  party 
accused  is  acquitted :  in  the  case  of  misdemeanors  the  party  is  entitled  to  a  copy 
of  right;  and  even  in  case  of  felony,  although  it  is  ordered  that  no  copy  be  given 
without  a  judge's  or  the  attorney  general*s  order,  yet  if  a  copy  or  the  original 
be  produced,  it  must  be  received  in  evidence  :(a)  in  the  present  case,  the  plaintiff 
was  prepared  with  the  original  and  a  copy,  but  the  chief  justice  refused  to  al- 
low either  to  be  given  in  evidence.  In  the  case  of  courts- martial,  the  mutiny 
act  enacts,  that  a  copy  of  the  proceedings  shall  be  furnished.  As  it  was  at  the 
trial,  it  will  probably,  now,  be  contended,  that  the  libel,  as  being  a  confidential 
commuQication  to  one  of  his  majesty's  superior  officers  respecting  another 
officer  of  his  majesty,  was  privileged.  It  can  scarcely  be  seriously  contended, 
that  a  person  may  write  a  false  and  malicious  libel  of  an  officer  in  his 
majesty's  service,  and  that  such  officer  can  have  no  redress.  It  can  make 
no  difference  that  he  was  required  to  make  inquiries  by  a  superior  officer: 
if  that  officer  were  a  party  to  the  falsehood  and  malice,  it  would  make 
it  a  conspiracy,  if  he  was  not,  the  writer  would  not  be  less  guilty.  In  the 
case  of  the  seven  bishops,  4  Sta.  Tri.  342,  the  clerk  of  the  privy  council 
was  compelled  to  state  what  passed  in  the  council  chamber,  nay,  what 
*li7l  *^^  ^^  ^7  ^^^  ^''^S  himself,  although  the  counsel  for  the  crown  re- 
-l  sisted  it  most  strenuously.  The  same  evidence  was  also  allowed  to 
be  given  in  Lord  Strafford* b  case^  1  Sta.  Tri.  727.  Notwithstanding  i\^ 
oath  administered  to  the  collector  of  the  property-tax,  by  the  commissioners, 
that  he  will  not  disclose  any  thing  he  hears  in  that  capacity,  except  by  their  com- 
(«)  Ugm  V.  Tollervey,  14  Baft,  3u2. 
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mand,  or  by  virtue  of  an  act  of  parliament,  he  is  bound,  when  subp(Bnaefl  as  a 
witness,  to  give  evidence  of  all  facts  within  his  knowledge  touching  the  matter 
in  question,  /^«c  v.  Birrell^  3  Campb.  337.  In  Robinson  v.  Maify  2  Smith, 
3,  Lord  Ellenborough  and  the  Court  of  King's  Bench  held,  that  though  it  may 
be  the  duty  of  all  persons  to  give  information  to  his  majesty's  proper  officers 
concerning  abuses,  yet,  if  one  write  of  another  in  a  letter  to  such  officer,  that  he 
is  doing  something  to  the  prejudice  of  his  majesty's  service,  which  is  not  true, 
this  is  sufficient  evidence  of  malicious  intention;  and  when  no  defence  is  set  up 
by  the  defendant,  the  jury  may  well  find  him  guilty,  though  there  be  no  other 
publication,  and  no  further  proof  of  malice.  What  is  a  malicious  publication, 
it  is  for  the  jury  to  determine.  It  seems  impossible  to  distinguish  the  case  now 
before  the  court  from  that  of  Robinson  v.  May;  that  case  conclusively  proves, 
that  if  a  communication  to  government  be  false  and  malicious,  it  may  be  the 
subject  of  an  indictment  or  of  an  action.  Whatever  means  the  party  may  use 
to  get  possession  of  such  a  document,  or  of  an  authentic  copy,  can  make  no 
difference  in  the  case;  it  must  be  received  in  evidence.  Jittomey- General  v. 
Le  MarchanU  2  T.  R.  201 ;  Rex  v.  Archer,  2  T.  U.  203.  At  the  trial  of 
the  present  cause,  the  attorney-general  said,  the  objection  made  by  him  was 
*not  new,  and  he  referred  to  the  case  of  Cook  v.  Maxwell,  which  he  r»|^g 
read  from  a  short-hand  note,  stating  that  Governor  Maxwell,,  the  de-  ^ 
fendant,  had  given  particular  orders  to  one  of  his  officei's,  which  orders  were 
called  for  by  the  plaintiff;  but  it  was  determined  by  Bayley,  J.,  that  they  were 
a  privileged  communication  to  that  officer,  and  that  as  a  privileged  communica- 
tion, they  ought  not  and  should  not  be  produced.  But  in  the  printed  report  of 
Cooke  V.  MaxwelU  2  Starkie,  N.  P.  C.  183,  Bayley,  J.,  says,  •'the  law  will 
not  work  injustice;  if  the  document  cannot  on  principles  of  public  policy  be  read 
in  evidence,  the  effect  will  be  the  same  as  if  it  was  not  in  existence,  and  you 
may  prove,  not  the  contents  of  the  instrument,  but  that  what  was  done  was  done 
by  the  order  of  the  defendant.'*  In  another  short-hand  writer's  notes  of  the 
same  trial,  Dowling's  MSS.,  in  addition  to  what  the  printed  report  contains, 
Bayley,  J.,  is  made  to  say,  *' Indeed,  in  this  case,  I  do  not  know  that,  that 
which  was  issued  by  Governor  Maxwell,  was  at  all  within  the  scope  of  any  au- 
thority he  had  derived  from  and  in  virtue  of  his  situation  as  governor."  It  thus 
'  appears  how  inaccurate  the  report  cited  by  the  attorney-general  was ;  Bayley, 
J.,  does  not  decide  that  the  evidence  was  inadmissible,  but  would  have  com- 
pelled the  production  of  it,  if  no  other  evidence  could  have  been  had;  and  it  is 
a  case  expressly  in  point,  to  show,  that  if  any  imperious  rule  of  law  prevented 
the  production  of  the  original,  the  plaintiff  was  entitled  to  give  secondary  evi- 
dence. It  has  been  argued,  that  it  was  necessary  for  the  interest  of  the  army 
and  of  the  public,  that  these  inquiries  should  be  made,  and  that  it  would  be 
against  the  public  interest  to  allow  the  production  of  the  report:  necessity  is 
always  a  suspicious  argument,  and  never  wanting  to  support  the  worst  of  mea- 
sures. *It  is  clear,  that  by  law  these  courts  of  inquiry  are  not  allowed ;  r»t^g 
but  suppose,  for  one  moment  that  necessity  could  make  such  courts  law-  ^ 
ful,  what  is  the  necessity  ?  By  a  court-martial,  every  offence,  however  minute, 
may  be  inquired  into.  It  can  never  be  argued,  that  martial  law  is  too  mild, 
and  gives  too  little  power  to  the  sovereign.  Such  at  least  is  not  Blackstone's 
opinion  on  this  subject,  1  Bl.  Com.  410.  For  what  purpose,  then,  can  this 
power  be  so  eagerly  sought?  If  any  other  man  commit  an  offence,  the  courts 
of  his  majesty  are  open  for  the  investigation,  and  if  he  be  guilty,  will  pu- 
nish him ;  if  an  officer  in  the  army  commit  an  olfcnce,  in  addition,  a  court-martial 
is  provided.  These  courts  of  inquiry  can  only  be  so  anxiously  defended  for 
the  purpose  of  destroying  the  innocent  and  protecting  the  guilty.  To  quote  the 
words  of  a  military  writer,  Williams'  Mil.  Law,  148,  "The  paradox  of  a  guilty 
man  without  fault  is  not  more  inadmissible  in  law  than  irreconcileahle  with  ex- 
perience ;  military  law  recognising  even  all  disorders  and  neglects  which  officers 


149J  2  Broderip  &  Bingham.  77 

ind  soldiers  may  be  guUtj  of,  though  not  specified  in  the  articles  of  war.** 
It  has  now  been  shown*  that  the  report  of  the  defendant  and  the  officers  can- 
not be  considered  as  a  confidential  communication  by  individuals ;  that,  if  it 
could  be  so  considered  yet  the  plaintiff  ought  to  have  been  allowed  to  give  evi- 
dence to  show  that  it  was  false  and  malicious;  that  the  only  difference  between 
officers  of  the  army  and  other  persons,  is  caused  by  the  mutiny-act;  that,  by 
that  act,  courts-martial  are  appointed  for  the  trial  of  military  men;  that  the  sove- 
reign himself  cannot  create  such  a  court  as  a  court  of  inquiry,  it  being  illegal 
both  by  the  common  and  the  statute  law;  that,  if  it  be  illegally  constituted,  its 
*1S01  P^^'^c^ings  *ought  to  have  been  admitted  when  produced;  that,  if  it 
^  could  for  a  moment  be  considered  as  a  court  or  commission,  the  plaintiff 
was  entitled  to  the  minutes  and  evidence;  and  tliat  the  sovereign  is  vested  with 
sufficient  power  for  the  government  of  the  army.  But,  if  that  were  not  the 
case,  and  if  more  power  be  necessary,  that  is  the  province  of  the  legislature,  not 
of  the  court.  Therefore,  until  the  legislature  shall  have  authorized  the  exclusion 
of  such  evidence  as  the  plaintiff  has  tendered  in  this  case,  he  trusts  tliat  the 
court  will  consider  it  ought  to  be  admitted. 

Littledale,  for  the  defendant.  Upon  the  trial  of  this  cause,  certain  documents 
were  offered  in  evidence,  and  the  admissibility  of  those  documents  is  the  only 
question  for  the  consideration  of  the  court.  A  court  of  inquiry  was  directed  by 
the  commander-in-chief;  the  defendant  was  the  president  of  that  court  of  inquiry; 
and  these  documents  formed  the  report  of  that  court  of  inquiry,  which  was 
made  to  the  commander-in-chief,  in  consequence  of  the  directions  which  he  had 
given  for  the  holding  this  court.  Under  such  circumstances,  the  minutes  forming 
the  report  are  of  that  nature,  that  they  ought  not  to  be  received  as  evidence: 
they  are  confidential  communications ;  and  ought  not  for  the  safety  and  security 
of  the  state  to  be  read  without  (he  direction  of  his  majeisty.  By  the  common  law, 
the  king  has,  by  his  prerogative,  the  command  of  the  army :  his  powers  are 
restrained  by  the  mutiny-act,  which  recites,  **  that  a  standing  army  in  time  of 
peace,  unless  it  be  witli  the  consent  of  parliament,  is  against  law :"  but  still, 
when  there  is  an  army  in  lime  of  war  or  peace,  the  king  is  the  supreme  com- 
mander of  it;  and  though  we  have  not  absolute  control  over  the  lives  and  limbs 
of  the  persons  who  compose  it;  though  he  may  be  restrained  as  to  the  mode  in 
*1611  ^^^^^  *^®  ^^^^^  exercise  his  government  over  the  army,  yet,  where  the 
-'  mutiny-act  is  silent,  and  proceedings  appear  necessary  for  the  due  dis- 
cipline of  the  army,  the  king  has  a  right  to  direct  what  he  thinks  proper.  This 
is  no  more  than  the  exercise  of  other  prerc^tives  in  the  affairs  of  state,  in  all 
matters  relating  to  affairs  abroad  and  at  home.  It  is  not  necessary  to  point  out 
all  the  inconveniences  which  might  arise,  if  all  the  reports  made  to  government 
were  to  be  made  the  subject  of  public  discussion,  and  to  be  the  subject  of  ob- 
servation in  all  public  prints  in  this  country.  It  is  the  policy  of  the  law,  that 
all  these  communications  should  be  kept  secret. 

The  king,  then,  though  restrained  in  a  certain  degree  from  exercising  that  full 
control,  which  a  despotic  commander  would  have  in  a  foreign  country  by  the 
mutiny  act,  has  the  direction  of  bsuing  such  orders  as  he  pleases,  for  the  better 
discipline  and  regulation  of  the  army,  provided  they  be  not  contrary  to  the 
mutiny  act  or  the  common  law.  All  licentiousness  in  the  conduct  of  officers  he 
may  inquire  into,  for  the  commissions  of  all  officers  are  held  at  the  pleasure  of 
*i(i*2l  ^^^  crown;(a)  and  though,  in  many  cases,  for  the  ^punishment  of  of- 
-I  fences  against  the  discipline  of  the  army,  the  mutiny-act  has  provided 

(a)  Arthur  Heibert,  Esxl  of  Torrington,  adminJ  and  oommander-ii^chiBf  in  the  reign  of  King 
WUIuin  3,  was  tried  at  a  court-martial,  held  on  board  the  Kent  at  Sheemeas,  in  December,  1690, 
in  parauance  of  a  oommiaBion  from  the  lords  of  the  admiralty,  upon  the  following  heavy  charge, 
raided  upon  the  report  of  oommiflaioneri  previoualy  appointed  to  mquire  into  his  conduct ;  viz.  his 
hating,  ''in  the  eo^p^pement  with  the  Frendi  off  lieachey-Head,  (30th  June,  hVJO,)  through  treache- 
17,  or  oowardice,  rontehavcd  in  hia  office,  drawn  diihonoor  on  the  Engliab  nation,  and  aacrifioed  our 
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coartB-martial  to  be  held,  the  king^  by  his  prerogative,  has  a  right  of  appointiiig 
what  ifl  called  a  coort  of  inquiry.  These  courts  of  inquiry  have  been  held  as 
long  ago  as  any  memory  goes  back;  though  the  earliest  instance  tecorded,  it  is  ap- 
prehended, is  that  which  was  directed  upon  the  expedition  to  the  coast  of  France, 
in  1756;  where  the  crown  in  1757,  directed  an  inquiry  into  the  reason  of  the 
failure  of  that  expedition.(a)  It  was  tlie  constant  practice  in  the  course  of  the 
last  war  to  hold  these  courts  of  inquiry.  After  the  landing  in  Portugal,  there 
was  an  inquiry,  and  no  court-martial,  and  so  in  other  instances.  How  is  the 
prerogative  of  the  crown  to  be  known  but  by  the  exercise  of  that  prerogative  ? 
These  are  not  cases  which  can  be  cited  from  books;  but  the  practice  has  been 
invariable.  The  object  of  courts  of  inquiry  is  not  to  punish  the  parties,  but  to 
direct  certain  officers  who  are  named  in  the  commission  to  make  inquiry  as  to 
particular  circumstances;  and,  then,  upon  the  result  of  their  inquiry  being  laid 
before  his  majesty,  he  directs,  by  the  commander-in-chief,  whether  he  thinks  it 
right  to  have  a  court-martial  or  not.  The  court  of  inquiry  resembles  a  grand 
jury.  A  man  is  not  put  to  answer  criminally  unless  there  be  a  bill  found,  or  an 
information  filed  in  the  king's  bench,  or  in  particular  cases  as  to  *high  r«||.q 
roads,  where  a  presentment  is  made  by  a  magistrate;  and,  therefore,  £e  ^ 
principle  is,  that  no  man  shall  be  put  on  his  trial  without  previous  inquiry 
being  issued,  to  put  his  conduct  in  a  due  course  of  investigation.  If,  then,  it  he 
ft  prerogative  of  the  crown  to  issue  a  commission  to  hold  a  court  of  inquiry,  the 
communications  made  to  the  crown  oi)ght  to  be  protected  and  kept  secret  by 
analogy  to  the  proceedings  of  a  grand  jury.  Persons  composing  a  grand  jury 
are  sworn  to  secrecy:  it  does  not  appear  that  persons  composing  a  court  of  in- 
quiry are  so  sworn ;  but,  still,  the  two  tribunals  so  far  resemble  each  other,  as 
to  prevent  the  proceedings  of  either  from  becoming  the  subject  of  discussion. 
But  the  broader  and  better  ground  is,  that  it  is  in  the  nature  of  all  communica- 
tions whatever,  which  are  required  by  the  crown  from  its  officers,  as  to  any 
matters  which  concern  the  state  in  any  way  whatever.  Suppose  the  crown 
were  to  direct  the  secretary  of  state  for  foreign  affairs  to  send  to  inquire  into  the 
state  of  a  garrison  abroad,  and  the  commanding  officer  were  to  make  a  report  in 
consequence,  which  reflected  on  the  conduct  of  some  of  the  officers,  would  there 
be  any  pretence  for  saying  that  if  an  officer  felt  aggrieved  by  it,  and  no  further 
steps  were  taken  upon  it,  he  could  compel  the  production  of  that  report?  That 
report  might  not  only  relate  to  this  officer,  but  to  a  great  many  other  things, 
which  it  would  be  most  injurious  to  the  public  service  to  disclose:  it  might  re- 
late to  improper  conduct  in  the  ganrison  on  the  part  of  several  persons:  it  might 
relate  to  the  communications  which  they  were  having  with  the  enemy:  it  might 
contain  a  communication  from  the  enemy,  on  which  it  wonld  be  highly  advan* 
tageous  to  aet:  and  yet  according  to  the  doctrine  contended  for,  the  whole  report 
must  be  received,  if  one  officer  was  aggrieved.  So,  if  the  lords  of  the  admiralty 
were  to  direct  inquiry  as  to  the  state  of  a  ship;  if  the  officers  were  aggrieved,  the 
'^whole  report  would  not  be  allowed  to  be  read.  If  the  conduct  of  the  r^-it-A 
plaintiff  had  been  the  subject  of  inquiry  not  by  the  crown,  but  by  the  L 
House  of  Ixnrds,  or  the  House  of  Commons ;  if  a  report  had  been  made  by  the 

good  allies  the  Dutch;*'  and,  notwithstanding  the  court  unanimoudy  acquitted  his  lonisfatp  of  an^r 
imputation  whatever  from  his  conduct  on  that  occasion,  his  commisBion  was  suspended,  and  he  never 
was  afterwaids  empiojped. 

In  July,  1703,  sir  John  Munden,  lear^minl  of  the  Red,  was  tried  by  n  couit4naitial,  in  pur- 
suance of  a  commission  from  Prince  George  of  Denmark,  Lord  high-admiral,  upon  several  chalices 
exhibited  against  him  of  miscarriage  and  neglect,  in  intercepting  a  squadron  of  French  ships,  which 
were  to  sail  from  the  Groyne  to  the  Spanish  West  Indies.  Trie  court,  having  examined  the  seve- 
tal  articles  of  charcre,  gave  their  opinion,  that  the  rear-adnmal  had  fully  ckored  himself  from  the 
whole  matter  contained  in  them,  and,  as  for  as  appeared  to  the  court,  had  complied  with  his 
instructian,  and  bdiaved  himself  with  groat  zeal  and  dibgence.  Notwitbrtanding  this  acquittal,  Qoeen 
Anne  ordered  him  to  be  dismissed  from  his  post  and  command  in  ttie  royal  navy.  M*  Arthur  ea 
Courts  Martial,  voL  I,  pp.  109,111. 

(a)  Sir  John  Moidaunt's  case,  M'Aithar  on  Couxti  Martial,  vol.  I ,  p.  1 13, 4di  ed. 
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committee,  and  the  clerk  were  subpoenaed  to  bring  it  in  e\idence,  any  person, 
who  insisted  on  its  production,  would  be  committed  by  the  house  for  a  con- 
tempt. So,  in  those  matters  which  relate  to  the  prerogatives  of  the  crown,  the 
officers  are  not  compellable  to  produce  the  reports  made  in  consequence  of  the 
direction  of  the  crown,  and  cannot  be  allowed  to  give  them  in  evidence  without 
the  consent  of  the  king,  any  n^ore  than,  in  the  case  of  a  report  of  the  House  of 
Ijords  or  the  House  of  Commons,  a  person  would  have  that  right,  without  a 
direct  order  from  one  or  the  other  house  of  parliament  The  cases  cited  to 
show  that  military  courts  of  inquiry  are  not  allowable,  are  not  applicable:  they 
are  cases  where  the  general  body  of  the^  public  might  be  prejudiced.  But  this 
is  the  trial  of  an  individual  who  is  an  officer  in  the  army,  and  who  submits  to 
the  regulations  of  the  army;  for,  this  defendant  by  accepting  a  commission, 
agrees  to  abide  by  all  the  prerogatives  which  tlie  king  may  have  over  the  army; 
and  therefore,  he  cannot  say,  if  the  crown  has  been  in  the  habit  of  directing 
these  courts  of  inquiry,  that  they  are  illegal.  In  other  departments  below  the 
crown,  where  the  conduct  of  particular  individuals  is  submitted  to  a  superior,  the 
head  of  the  department  would  have  a  right  to  inquire  into  the  conduct  of 
the  parties  under  him.  The  archbishop  of  a  province,  or  the  bishop  of  a  dio- 
cess,  who  had  a  complaint  against  a  clergyman,  would  have  a  right  to  direct 
clergymen  of  the  dioceJ<s  to  hear  that  complaint,  and  make  a  report  to  him  as 
to  the  conduct  of  that  clergyman,  with  a  view  to  punishing  him.  A  report 
made  in  pursuance  of  such  direction  would  be  a  confidential  communication, 
*1551  ^^'^^  '^®  clei^ymen  *would  be  bound  to  make;  and,  even  if  they  were 

-^  not  bound  to  do  90,  still,  if  the  party  felt  aggrieved  by  the  report,  he  could 
not  compel  the  disclosure  of  that  document;  because  it  is  a  communication  made 
coropulsorily  in  consequenc-e  of  the  head  of  the  department  having  directed  the 
inquiry.  A  fortiori^  therefore,  a  report  made  in  consequence  of  a  direction 
from  the  crown  shall  not  be  disclosed.  There  are  not  many  cases  upon 
the  subject,  because  the  principle  has  never  been  disputed.  Many  cases  have 
been  quoted  to  show  that  an  action  will  lie ;  but  that  question  does  not  arise 
here.  The  case  of  Robinson  v.  May  is  not  at  all  like  the  present ;  even  as  to 
the  form  of  the  action :  the  communication  in  that  case  was  voluntary ;  the  de- 
fendant was  not  desired,  much  less  commanded,  to  make  it:  but,  in  this  case, 
a  command  compulsory  on  the  members  of  the  court  issues  from  the  sovereign; 
and  their  report,  therefore,  is  not  like  a  voluntary  communication  from  an  indi- 
vidual. In  JIthtrfold  V.  Beards  2  T.  R.  610,  a  wager  was  laid  whether  a  local 
collection  of  the  duties  on  hops  would  amount  to  more  in  the  year  1785,  than 
it  amounted  to  in  the  year  1786.  But  the  fact  was  not  allowed  to  be  proved, 
and  BuLLER,  J.,  there  says,  ««I  am  glad  to  find  that  in  the  only  two  cases  where 
this  question  has  arisen  at  nisi  priu8,  Lord  Mansfield  and  my  brother  Ashurst 
were  both  of  opinion  that  tlie  officers  were  not  bound  to  produce  the  revenue 
books."  The  ca«e  before  the  court  is  much  stronger  than  that  of  fVyatt  v. 
Gort^  Holt,  N.  P.  G.  290,  because  it  did  not  appear  that  the  communication 
rejected  as  evidence  in  that  case,  arose  on  a  proceeding  ordered  by  the  governor: 
it  was  merely  some  communication  with  the  attomey*general ;  some  conversa- 
tion on  the  conduct  of  the  plaintiff.  If  that  communication  was  privileged,  a 
communication  consequent  on  the  direction  of  the  commander-in  chief,  to  per- 
•1561  ^^^^  *"°^  competent  to  disobey,  must  be  privileged.     In  Cooke  v.  Afox- 

-1  iTf//,  2  Starkie,  N,  P.  C.  183,  Baylkt,  J.,'fhought  evidence  of  orders  given 
by  a  governor  of  a  colony  to  a  military  officer,  not  admissible  on  the  same  grounds : 
but  he  allowed  the  cause  to  proceed,  because  there  was  other  evidence.  In 
Anderson  v.  Hamilton^  (not  in  print,)(a)  I^ord  Eli.knborovoh  refused  to  admit 

(•)  J.  W.  AndeT$onv.Sir  fF.  O.  Hrtm»//0ii,knt;  coram Ellrhborovor.  C.  J^  (Middlesex  flit* 
ngiiftAer  H"  "  -       -       - 


tingii  ftAer  Hilaiy  term,  1816.)  Jn  this  caee,  ivKkh  was  an  action  by  the  plaintiiT  agaimt  the 
drfendant,  governor  of  Heligoland,  for  false  iniprisGnment,  the  counsel  ibr  the  plaintHT  examined  the 
iSaii  of  LtiHBTpool,  who  was,  in  November,  1810|  secretary  of  state  for  the  colonial  department,  as 
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in  evidence  the*  contents  of  a  letter  written  by  an  agent  of  government  p^.  -^ 
in  one  of  the  colonies,  to  Lonl  Liverpool,  then  secretory  of  state,  or  his  L  ^ ' 
lordship's  answer.  In  that  case,  Lord  Ellenborough  treats  all  official  com- 
munications as  being  of  such  a  nature,  that  they  ought  not  to  be  disclosed.  >  At 
the  stale  trials  in  1794,  communications  of  this  nature  were  offered  in  evidence 
and  rejected.  The  cases  collected  in  Phillips's  Evidence,  vol.  i.  p.  294,  4th 
ed.,  generally  illustrate  the  position  that  such  communications  oright  not  to  be 
disclosed.  "Then,  if  the  original  be  privileged,  the  copy  cannot  be  re-  r»|efl 
ceived  in  evidence.  Proof  of  a  fact  by  such  copy  is  not  proof  aliunde ,  ^  ^^ 
but  through  the  medium  of  a  copy  of  that  which  ought  not  to  be  delivered  with- 
out the  iuithority  of  the  king  himself.  In  many  cases  where  a  person  cannot 
produce  the  original,  he  may  produce  a  copy;  but,  if  the  objection  to  the  pro- 
duction is  that  the  contents  ought  not  to  be  disclosed  for  reasons  of  state  policy, 
a  copy  must  stand  excluded  on  the  same  objection. 

EvmiH  in  reply.  There  is  no  difference  between  a  soldier  and  any  other  citi- 
zen, except  by  the  mutiny  act:  that  act  fives  the  king  great  power;  but  it  is  not 
too  great  a  boon  for  officers  to  ask,  that  they  may  not  be  deprived  of  their 
character  and  commission,  unless  the  parties  against  them  are  examined  on 
oalli.  A  secretary  of  slate  or  governor,  are  in  the  cases  put  both  acting  legally 
within  their  aiitliorily;  and  die  govenior  would  be  justified  and  the  secretory  of 

fi>  the  contmU  of  a  letter  received  liy  the  eari  fitim  the  plaintifr  at  that  time.  Loiy!  Li^rerpool  said, 
that  be  hail  no  rvcollectinn  of  the  contents  of  the  fetter  in  question;  but  that  he  recollected  leoeiriiig 
a  cnnt|ilaint  finom  the  jilntntifr  againtt  the  Governor  of  Heligoland  about  that  time,  apd  that  a  cor- 
m)k»n(k'ncc  took  filaoc  between  himself  and  the  governor,  which  was  on  the  records  of  the  office. 
Ei.i.Ki* BOROUGH,  C.  Jn  said  that  the  letter  must  be  produced  in  the  usual  way,  or  the  next  best 
evidence  !«  given.  'Hie  counsel  for  the  plaintiff  thai  called  Henry  Goulbum,  Esq.,  the  under 
secretary  of  state  for  the  colonial  department,  who  said  that  he  had  with  him  the  letter  in  question, 
as  also  coiiiea  of  all  liOrd  Liveriiool  s  letters  to  the  deiimdant  in  consequence  of  the  plainttn*s  com- 
plaint, 'fhe  counsel  for  the  defendant  then  injected,  as  to  the  first  letter  inquired  for,  that  it  was 
written  by  the  pkiintiff,  making  a  complaint  against  a  person  holding  rank  in  one  of  the  dependen- 
cies of  the  country  to  a  person  then  conducting  the  colonial  department  of  the  government,  and  that 
it  was  not  aflected  to  lie  rtated  as  written  with  the  knowledge  of  the  defendant;  and,  as  to  the  rest 
of  the  evidence. proposed  to  be  given,  that  it  was  a  corresponclenoe  between  the  secretary  of  state  and 
a  person  acting  as  the  representative  of  his  majesty's  government  To  this  corm^x)ndence  the 
governor  was  no  further  a  part^  than  as  he  was  calkxi  upon  to  communicate,  in  the  most  confidential 
manner,  wluit  had  transpired  m  the  island.  In  a  private  contest  by  an  'individual  against  Uiat 
governor,  the  security  en  the  state  made  it  indimenaably  necessary,  that  letters  written  under  tliia 
seal  of  confidence  should  not  be  diackiaed,  and  that  a  breach  of  the  privilege  given  by  the  law  to 
such  communkations  woukl  be  highly  dangerous  to  the  interests  of  tlie  state.  The  counsel  for  the 
plaintiff*  obibrved,  that  they  only  wanted  to  estalilish  the  foct  of  the  first  letter  being  written,  in  order 
to  lay  a  foundation  for  the  answer;  that,  if  they  had  sought  to  have  the  whok;  of  the  correspondence 
m  evidence,  Uie  second  objection  might  have  been  valid ;  Imt  that  the  answer  written  by  Lord 
Liverpool  to  the  plaintiff,  in  answer  to  the  letter  of  comjilamt  agamst  the  defendant,  was  all  that 
they  asked,  m  order  to  prove  the  fact  that  the  plamtifTdul  complain  to  Lord  Liverpool;  or,  if  that 
would  be  disdosing  too  much,  a  mere  extract  of  that  part  of  the  answer  whkh  established  that  fiict 

ELLittnoRODOH,  C.  J.,  aakl,  "  The  answer  is  much  moie  objectk)nable  than  the  jxincipal  letter; 
for  the  aruswer  is  an  official  paper,  the  principal  letter  is  only  a  complaint  against  an  rodividual.  My 
doubt  arises  on  this,  if  the  Ejection  had  lieen  made  by  the  noble  eari  to  the  production  of  this  cor- 
respondence as  a  matter  of  state,  I  should  have  given  the  fullest  effect  to  that  objectkm.  I  remember, 
upon  some  of  the  state  trials,  Tiord  Grenville  was  called  to  produce  some  letter  which  was  supposed 
to  have  come  to  his  hand,  having  been  intercepted  .in  the  course  of  the  post,  or  something  or  that 
kind.  I  speak  fitm  recoUectkm:  I  do  not  know  whether  1  am  correct;  but  upon  the  objection,  it 
was  thougtit  that  secrets  of  state  were  not  to  be  taken  out  of  the  hands  of  his  majesty's  confidential 
servants.  Now,  I  am  very  unwilling  to  have  die  evidence  of  what  Lonl  Liverpool  has  vmtten  by 
way  of  observation  on  die  plamtifTs  complaint;  for  it  might  be  used  as  a  condemnation  collateral  to 
the  facts  of  the  case.  I  do  not  like  breaking  in  upon  this  correspondence;  it  might  be  pregnant  with 
a  thousand  focts  of  the  utmost  consequence  respecting  the  state  of  the  government,  the  connection  of 
parties,  the  state  of  politks,  and  the  suqiicion  of  foreign  powera  with  whom  we  may  be  in  alliance. 
Then,  it  is  nid,  the  fiictthat  there  hasheen  a  complaint  made  against  the  defendant  by  the  plaintiff 
to  Lonl  Liverpool,  is  the  only  fact  sought  to  be  put  m  evklence  on  this  occaaon ;  but  it  is  not  com- 
petent to  the  plamtifT  to  get  at  that  fact,  if  it  be  imbodied  in  an  official  letter.  Neither  can  an 
extract  of  such  a  letter  be  admitted,  for  the  plaintiff  must  be  entitled  to  the  whole  or  none ;  and  I 
thitd(  that  the  whole  of  this  letter  is  not  admissibb,  on  account  of  die  objections  taken  by  the  coun- 
sel for  the  plaintiff. 
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state  also  in  refusing  to  disclose  communications  made  to  them  in  that  charao- 
ten  but,  in  this  case  it  is  contended,  that  there  is  no  legal  power  to  appoint  such 
a  court  as  that  by  which  the  plaintiff  suffered ;  and,  therefore,  it  is  impossible 
to  say  tliat  the  cases  stand  on  the  same  footing.  If  the  order  be  illegal,  it  can- 
not be  compulsory,  nor  is  it  competent  for  the  defendant  to  defend  himself  by 
saying  that  he  was  commanded  by  the  sovereign.  As  to  the  assertion,  that  an 
officer  voluntarily  submits  to  this  tribunal  when  he  enters  the  army,  he  submits, 
when  he  enters  the  army,  to  the  mutiny-act,  to  the  trial  hy  a  court-martial,  and 
nothing  else.  A  report  of  a  committee  of  the  House  of  l«ords  or  Commons,  it 
has  been  urged,  could  not  be  received  in  evidence.  The  question  of  privilege 
is  very  undefined,  and  no  authority  for  this  position  is  to  be  found  in  the  books: 
*1501  ^^^  ^^n  is  a  distinction  between  *those  houses  and  the  king;  he  cannot 
J  direct  any  person  to  be  confined:  they  can  do  so.  A  court  of  inquiry  is 
not,  as  has  been  stated,  like  a  grand  jury:  the  grand  jury  never  give  any  opinion, 
save  whether  the  party  chai^g^  is  to  be  tried  or  not;  that  tribunal  is  a  protec- 
tion to  the  subject:  but  the  court  of  inquiry,  in  this  case,  gave  an  opinion,  on 
which  the  plaintiff  was  immediately  dismissed  from  the  army.  In  Sir  John 
Mordaunfs  ea»t^  which  is  the  most  ancient,  a  court-martial  followed  the  in* 
quiry;  and  he  complained  that  this  court  of  inquiry  prejudiced  the  subsequent 
court-martial  against  him.(a)  The  case  of  a  bishop  and  archbishop  have  been 
brought  forward,  and  they  differ  very  little  from  the  ease  before  the  court:  but, 
no  case  has  been  cited,  where  a  bishop  or  archbishop  has  deprived  a  person  of 
his  situation  without  bringing  his  conduct  before  a  legal  court.  An  excise  offi- 
cer could  not  be  called  on  to  produce  a  report  concerning  the  revenue  of  the 
c^iuntry;  but  there  is  no  similarity  between  that  case  and  the  present.  Under 
the  circumstances  put  in  that  case,  no  man  could  have  a  right  either  to  the  ori- 
ginal or  the  copy  of  such  a  document:  but  the  plaintiff  here  was  served  with  a 
copy;  he  was  ready  to  produce  it,  and  the  production  of  it  was  disallowed.  It 
has  been  said  that  the  king  is  at  the  head  of  the  army,  he  is  also  at  the  head  of 
the  church,  at  the  head  of  Uie  law,  at  the  head  of  every  thing:  if  he  has  the 
power  contended  for  over  the  army,  he  has  it  in  every  other  instance.  It  is  true 
it  will  not  be  intended  that  the  king  will  do  any  thing  unjust;  but  he  must  act  by 
*1A01  ^^^'"v  ^^^«  ^^  ^'*  power  *be  established,  the  character  of  every  indivi- 
^  dual  in  the  country  is  at  the  mercy  of  government. 
Dallas,  C.J.  In  the  argument  at  the  bar,  a  great  deal  of  matter  has  been 
discussed  which  does  not  appear  to  us  to  be  connected  immediately  with  the 
present  subject.  The  only  question  now  before  us  is,  whether  the  minutes  is 
question  which  were  offered  in  evidence  were  properly  rejected:  this  depends 
upon  the  nature  of  the  proceeding;  and,  therefore,  it  is  necessary  to  examine, 
in  the  first  instance,  what  that  proceeding  was.  The  action  in  question  is 
an  action  for  a  libel.  The  plaintiff  was  a  lieutenant-colonel  in  the  army,  and  a 
captain  in  the  third  regiment  of  foot  guards ;  the  defendant  is  a  major-general, 
and,  at  the  time  of  the  transaction  in  question,  was  a  colonel  in  the  army.  In 
consequence  of  certain  transactions  or  suspicions,  for  I  will  call  them  by  the 
latter  name,  supposed  to  be  derogatory  to  the  character  of  the  plaintiff  as  a  gen- 
tleman and  an  officer,  his  Royal  Highness,  the  commander-in-chief,  gave  a  direc- 
tions—which we  all  know  is  frequently  given  upon  occasions  of  this  sort,  and, 
as  I  have  no  hesitation  in  saying,  is  most  beneficially  given, — a  direction,  which, 
instead  of  being  the  exercise  of  an  act  of  severity,  is  very  frequently  the  exer- 
cise of  an  act  of  tenderness  and  mercy  to  the  party.  Instead  of  bringing  the 
plaintiff  formally,  and  in  the  first  instance,  before  a  court-martial,  the  comman- 
der-in-chief directed  an  inqniry  to  be  made,  by  the  holding  of  a  court  for  that 

(«)  CoL  Home  nlictted  and  was  ptomind  a  trial  bjr  oouit«aartial;  but  the  juJgMid^ocatB 
hsring  twice  giwo  an  opinion  that  the  mattera  alle^  efiT*'"'^  ^o^  Home  were  not  oogniadbfe  by  a 
nulitaiy  trilnmal,  theae  mattefa  were  ordered  to  be  inveatigated,  and  were  finally  decided  on  by  the 
•aremUage  of  oflleen  called  a  couit  of  inquiry. 
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purpose.  The  proceedingr  was,  therefore,  in  its  very  nature  an  official  proceed- 
ing, directed  by  the  commander-in-chief,  for  the  purpose  of  obtaining  that  infor- 
mation, which  he  was  bound  to  obtain  as  to  the  isonduct  of  every  officer  holding 
a  commission  l^  his  majesty's  army,  and  in  furtherance  of  the  exercise  of  his 
public  duty  upon  the  result  of  such  inquiry,  wliether  the  inquiry  was  to  cease 
^in  the  first  instance,  or  whether  the  result  of  that  inquiry  was  to  lead  r^tiAi 
to  any  ulterior  measure.  The  consequence  of  this  was,  that  a  court  of  ^ 
inquity  was  held,  of  which  the  defendant  in  this  case  was  the  presiding  officer; 
that  court  of  inquiry  was  held  in  consequence  of  a  duty  created  by  the  order  of 
the  commander-in-chief,  which  was  imperative  upon  him;  and  a  report  made  by 
thp  defendant,  in  conjunction  and  connexion  with  the  officers,  was  an  act  of  duty 
imposed  upon  him  as  a  military  man,  by  his  superior  commander,  the  comman- 
der-in-chief, whose  order  he  was  bound  to  obey.  We  have  heard  a  great  deal 
in  this  case,  concerning  the  nature  of  the  proceedings  of  a  court  of  inquiry. 
Whether  these  courts  were  first  held  in  the  year  1757,  or  preceded  that  year,  is 
to  me  perfectly  immaterial  in  my  view  of  the  case;  for  we  ail  know  that,  con- 
sidering to  what  a  heiglit  of  greatness  and  glory  the  armies  of  this  country  have 
risen,  from  that  time  up  to  the  hour  when  this  court  of  inquiry  was  held,  the 
convenience,  at  least,  of  this  practice  has  been  such,  that  no  man  has  ever  been 
deterred  from  entering  into  the  army  on  that  account;  and  it  is  quite  impossiUe 
not  to  see,  that  the  plaintiflf  in  this  case,  when  he  did  become  an  officer  in  the 
army,  knew,  that,  in  point  of  fact,  he  voluntarily  subjected  himself  to  that  court 
of  inquiry,  to  which  he  must  have  known  that  officers  in  other  instances  had  been 
made  amenable. 

The  evidence  in  question  was  the  result  of  the  inquiry  made  by  the  court, 
delivered  by  the  defendant  to  the  commander-in-chief,  in  the  exercise  of  his  mi- 
litary duty,  and  retained  by  the  commandeNin-chief,  as  an  official  document,  in 
the  possession  of  the  secretary.  Sir  Henry  Torrens.  It  originated,  therefore,  in 
a  military  order  of  a  person  holding  a  high  and  responsible  office  under  the 
crown ;  it  was  executed  in  consequence  of  that  order ;  it  was  returned  and  de- 
posited in  that  place  in  *  which  all  official  acts  of  such  a  description  are  to  r«|/«o 
be  deposited ;  and  the  question,  then,  is,  whether,  under  these  circum-  *- 
stances,^-!  will  not  say  Sir  Henry  Torrens  would  have  been  compelled  to  pro- 
duce the  result  of  this  inquiry; — but,  whether,  if  he,  under  a  mistake,  had  been 
disposed  so  to  do,  it  would  not  have  been  the  bounden  duty  of  the  learned  judge 
before  whom  the  cause  was  tried,  considering  that  this  document  was  a  secret, 
not  the  privilege  of  the  party  holding  it,  but  of  which  he  was  a  trustee  on  behalf 
of  the  public,  to  have  interposed  and  prevented  the  admission  of  such  evidence. 
Now  before  I  examine  the  few  instances  alluded  to  as  applying  to  cases  of  this 
description,  let  us  see  upon  what  ground  and  principle  the  present  case  rests.  It 
is  agreed,  that  there  are  a  number  of  cases  of  a  particular  description,  in  which, 
for  reasons  of  state  and  policy,  information  is  not  permitted  to  be  disclosed.  To 
begin  with  the  ordinary  cases,  and  those  of  a  common  description  in  courts  of 
justice.  In  these  courts,  for  reasons  of  public  policy,  persons  are  not  to  be 
asked  the  names  of  those  from  whom  they  receive  information  as  to  the  frauds 
on  the  revenue.  In  all  the  trials  for  high  treason  of  late  years,  the  same  course 
has  been  adopted;  and,  if  parties  were  willing  to  disclose  the  sources  of  their  in- 
formation, they  would  not  be  suffered  to  do  it  by  the  judges.  What  is  the 
ground,  upon  which  these  cases  stand,  except  it  be  the  ground  of  danger  to  the 
public  good,  which  would  result  from  disclosing  the  sources  of  such  informa- 
tions?— for  no  person  would  become  an  informer,  if  his  name  might  be  dis- 
closed in  a  conrt  of  justice,  'and  if  he  might  be  subjected  to  the  resentment  of  the 
party  against  whom  he  had  informed.  Does  not  this  reasoning  apply  closely  to 
the  case  now  before  us?  This  is  an  inquiry  directed  to  he  made  by  the  com- 
mander-in-chief, with  a  view  to  ascertain  what  the  conduct  of  the  party  sus- 
pected might  have  been;  in  the  course  of  which,  a  number  of  persons  may  be 
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called  before  the  court,  and  may  give  information  as  witnesses,  which  they  would 
not  choose  to  have  disclosed :  but,  if  the  minutes  of  the  court  of  inquiry  are  to 
be  produced  in  this  way,  on  an  action  brought  by  the  party,  they  reveal  the  name 
of  every  witness,  and  the  evidence  given  by  each.  Not  only  this,  but  they  also 
reveal  what  has  been  said  and  done  by  each  member  of  4he  existing  court  of 
inquiry.  It  seems,  therefore,  that  the  reception  of  the  minutes  would  tend 
directly  to  disclose  diat  which  is  not  permitted  to  be  disclosed ;  and,  therefore, 
independently  of  the  character  of  the  court,  I  should  say,  on  the  broad  rule  of 
public  policy  and  convenience,  that  these  matters,  secret  in  their  natures,  and  in- 
volving delicate  inquiry  and  the  names  of  persons,  stand  protected. 

The  only  case  which  has  been  referred  to,  as  a  case  more  immediately  in 
point,  is  that  which  was  decided  by  Lord  Chief  Justice  6iBBs,(a)  and  there,  the 
witness  proposed  to  be  examined,  was  the  attorney-general  of  the  province,  who 
was  called,  and  asked  as  to  the  nature  of  some  communications  made  to  him  by 
the  defendant  relative  to  Mr.  Wyatt's  conduct.  Mr.  Seijt.  Lens,  for  the  de- 
fendant, objected  to  this  evidence,  ^  that  it  would  be  highly  indecent  for  a  pub- 
lic officer  to  disclose  what  passed  between  him  and  the  governor  upon  that 
occasion ;  and  that  it  was  a  confidential  communication.*' — What  was  this  report, 
in  its  very  nature,  but  a  confidential  communication,  in  consequence  of  a  direction 
by  the  commander-in-chief,  for  the  information  of  his  own  conscience  in  the 
exercise  of  his  public  duty,  as  to  whether  he  should  suffer  the  plaintiflT  to  continue 
an  officer  or  not ;  in  a  case,  in  which  it  must  be  agreed  and  admitted,  that, 
•11141  i^^^^P^'^d^'*^  ^^  *"y  inquiry  whatever,  *his  majesty,  in  the  exercise  of 
^  his  prerogative,  might  have  dismissed  him  at  any  time  ? — ^Then,  in  decid- 
ing on  the  validity  of  the  objection,  the  chief  justice  said,  ^  The  witness  is  not 
bound  to  answer ;  and,  in  delicacy  he  will  not  answer  such  questions.  Whether 
the  conversations,  in  which  reference  was  made  to  Mr.  Wyatt's  conduct  as 
surveyor-general  were  on  public  or  private  business,  they  ought  not  to  be  dis- 
closed. The  governor  consults  with  a  high  legal  officer  on  the  state  of  his 
colony ;  what  passes  between  them  is  confidential :  no  office  of  this  kind  could 
be  executed  with  safety,  if  conversation  between  the  governor  of  a  distant  pro- 
vince and  his  attorney-general,  who  is  the  only  person  upon  whom  such  governor 
can  lean  for  advice,  were  suflfered  to  be  given  in  evidence.'* — Now,  what  is  this 
proceeding,  but  consulting  with  those  who  are  bound  to  give  the  advice  which 
is  required,  as  to  the  exercise  of  a  public  duty  ?  and,  whether  the  case  be  that 
of  the  attorney-general  of  a  province  advising  the  governor,  or  of  an  officer  present 
at  a  court  of  inquiry  directed  to  be  held  by  the  commander-in-chief,  it  is  equally 
a  case  of  advice  and  information,  given  for  the  regulation  of  a  public  officer.  It 
seems,  therefore,  to  us,  upon  the  broad  principle  of  state  policy  and  public  con- 
venience, and  upon  the  principle  of  all  the  cases  cited,  that  the  chief  justice  of 
the  Court  of  King's  Bench  was  perfectly  right,  in  not  suffering  these  minutes  to 
be  brought  forward  at  the  trial.    This  judgment  must  be,  consequently,  affirmed. 

Judgment  affi/med. 

(a)  WyaU  v.  Gore,  Hok,  N.  P.  C.  299. 
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JOSHUA  ROWE,  Esq.  v.  ISAAC  YOUNQ. 

If  a  bill  of  exchange  be  accepted  pajrable  at  a  particular  place,  the  declaration  in  an  action  on 
Rich  bill  against  the  acceptor,  must  aver  preaentment  at  that  place,  and  the  averment  must 
be  proved. 

Tub  defendant  in  error  was  endorsee,  and  tbe  plaintiff  in  error  was  acceptor 
0^  1  certain  bill  of  exchange,  dated  the  20th  December,  1815,  drawn  by  James 
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Meagher,  at  Go»port,  upon  the  plaintiff  in  error,  at  Torpoint,  requiring  the 
plaintiff  in  error,  two  months  after  the  date  of  the  bill,  to  pay  to  the  order  of 
James  Meagher,  the  sum  of  300/.  value  in  account,  which  bill  was  accepted  by 
the  plaintiff  in  error,  payable  at  Sir  John  Perring*8  and  Co.,  hankers,  London,  and 
r^ndorsed  by  James^Meagher,  to  the  defendant  in  error ;  and  which  bill,  when 
fthe  same  became  due,  was  dishonoured  and  unpaid.  Whereupon  the  defendant 
in  error,  after  the  said  bill  was  dishonoured,  commenced  this  action  in  the  Court 
t)f  K.  B.,  and  in  Trinity  term,  56  Geo.  3,  obtained  judgment  upon  demurrer, 
against  the  plaintiff  in  error,  as  the  acceptor  of  the  said  bill  of  exchange.  The 
first  count  of  the*  declaration  in  the  action  was  framed  upon  the  bill  of  exchange 
as  above  described ;  but  the  declaration  likewise  contained  all  the  money  counts, 
and  concluded  with  the  common  breach.  The  plaintiff  brought  error  returnable 
before  the  lords  in  Parliament,  and 

The  special  error  was,  that  it  was  not  stated  nor  averred  in  or  by  the  first 
count  of  the  declaration,  that  the  bill  of  exchange  was  ever  presented  for  pay- 
ment at  the  said  Sir  John  Perring  and  Company's,  at  which  place  the  said  bill  of 
exchange  was,  by  the  acceptance,  made  payable. 

The  defendant  joined  in  error ;  and  in  Trinity  term  last  and  the  subsequent 
vacation,  the  case  was  aigued  *by  the  attorney-general  and  WUdt^  for  the  r«i  oo 
plaintiff  in  error ;  and  Holt  for  the  defendant  in  error.(a)  ^ 

On  the  conclusion  of  the  argument,  the  lord  chancellor  desired  to  have  the 
opinion  of  the  twelve  judges  upon  the  four  following  questions : 

First,  Whether,  in  this  case,  the  bill  of  exchange  mentioned  in  the  first  count 
of  the  declaration,  being  therein  alleged  to  have  been  accepted  according  to  the 
usage  and  custom  of  merchants,  payable  at  Sir  John  Perring's  and  Co.,  bankers, 
London,  (that  is  to  say,)  at  the  house  of  certain  persons  using  in  trade  and  com- 
merce the  names,  style,  and  fimr  of  Sir  John  Perring  and  Co.,  bankers,  London, 
the  holder  was  bound  to  present  it  to  that  house  for  payment,  and  to  aver  m  the 
declaration  that  the  same  was  presented  to  that  house  for  payment  ? 

Secondly,  Whether  the  said  bill,  having  been  so  accepted  as  aforesaid,  such 
acceptance  is,  in  law,  to  be  considered  a  qualified  acceptance,  to  pay  the  same 
at  the  said  house  of  Sir  John  Perring  and  Co.,  bankers,  London ;  or,  as  a  general 
neceptance  to  pay  the  same,  with  an  additional  engagement  or  direction  for  pay 
ment  thereof  at  that  house  ? 

Thirdly,  Whether,  if  A.  draw  a  bill  upon  B.  in  favour  of  C.  for  100/. ;  and  C, 
without  the  previous  authority  or  subsequent  assent  of  A.  take  an  acceptance  of 
the  bill  for  the  whole  of  the  100/.,  but  an  acceptance  qualified  as  to  the  time  or 
place  of  payment ;  C.  could,  notwithstanding  his  taking  such  acceptance,  main* 
tain  an  action  upon  the  bill  against  A.  ? 

Fourthly,  Whether,  if  A.  were  debtor  to  C.  in  100/.,  previous  to  his  so  drawing 
upon  B.,  in  favour  of  C,  *to  the  amount  of  100/.,  C.  could,  upon  A.'s  re-  rm\en 
fusing  his  assent  to  an  acceptance,  qualified  as  mentioned  in  the  above  ^ 
question,  maintain  an  action  upon  the  original  debt  against  A.,  without  delivering 
to  A.  the  bill  so  accepted,  in  case,  at  the  time  the  bill  was  drawn,  B.  was  also 
indebted  to  A.  in  a  like  sum  of  100/.  ? 

There  being  a  difference  of  opinion  among  the  learned  judges,  they  sub- 
sequently delivered  their  opinions  on  these  questions  seriatim  ;(6)  and  on  the 
17th  July  the  lord  chanceUor(c)  and  Lord  Redesdale  expressed  the  following 
opinions. 

The  lord  chancellor  (after  stating  the  record).  My  lords,  the  writ  of  error 
in  this  case  brings  before  your  lordships  the  question,  whether  it  was  or  was 
not  necessary,  in  the  first  count  of  the  declaration,  to  allege  or  stale  expressly,  or 

(41)  The  reasonA,  arguments,  and  cases  cited  on  both  sides  are  so  iiiUy  discustted  in  the  lord 
chancellor's  opinion,  and  in  the  opinions  delivered  by  the  twelve  judges  to  the  House,  that  it 
was  deemed  unnecessary  to  insert  them  here. 

Qi)  See  the  Appendix  to  this  case.  ifi)  Lord  Eldon. 
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to  allef^e  or  sUtte  in  substance  and  effect,  so  that  it  might  be  collected  from  the  first 
count  of  the  declaration,  that  the  bill  had  been  presented  and  shown  to  the  plain* 
tifT,  either  when  it  became  due  and  payable,  or  before  that  time,  or  since  that 
time,  at  Sir  John  Perring^s  and  Co.,  bankers,  London :  and  that  question  may 
be  stated  in  another  way,  namely,  whether  this  acceptance,  as  stated  in  the  first 
?ount  of  the  declaration,  is  to  be  taken  to  be  a  general  acceptance,  making  the 
parly  accepting  liable  to  pay  every  where ;  or,  whether  there  is  (what  in  some 
rases  is  called  an  expansion  of  the  undertaking,  and  in  other  cases  is  called  an 
engagement  or  direction  in  addition  to  the  general  unqualified  acceptance  to  pay,) 
a  direction  and  engagement  to  pay  at  Sir  John  Perring's  and  Co.,  thrown  in  for 
the  convenience  of  both  parties,  but  which  the  holder  of  the  bill  is  not  bound  to 
attend  to  unless  he  chooses ;  or, 'on  the  other  hand,  whether  this,  upon  looking 
at  the  terms  of  the  declaration,  is  what  is  in  law  called  a  qualified  acceptance  ? 
*1  fiAl  ^^^  '"^  lords,  undoubtedly,  it  is  very  fit  this  question  ^should  be  brought 
^  before  your  lordships ;  because  the  state  of  the  law,  as  actually  adminis- 
tered in  the  courts,  is  such,  that  it  would  be  infinitely  better  to  settle  it  in  any 
way,  than  to  permit  so  controversial  a  state  to  exist  any  longer. 

It  has  been  stated  at  the  bar,  and  there  can  be  no  doubt  that  it  has  been  there 
correctly  stated,  that  the  Court  of  King*s  Bench  has  been,  of  late  years,  in  the 
habit  of  holding  such  an  acceptance  as  this  to  be  a  general  acceptance,  with  what 
the  judges  of  that  court  call  an  expansion,  or  a  direction,  or  an  engagement, 
which  introduces,  not  a  qualified  promise,  but  a  sort  of  courtesy,  a  kind  of  ac- 
commodation between  the  parties,  in  addition  to  the  effect  of  the  general  accept- 
ance ;  to  which  accommodation  or  courtesy,  however,  they  hold^  Uiat  the  holder, 
of  the  bill  is  not  at  all  bound  to  attend.  On  the  other  hand,  it  has  been  stated  to 
your  lordships,  and  there  can  be  no  doubt  of  the  fact,  that  the  Court  of  Com- 
mon Pleas  is  in  the  habit  of  holding,  that  such  an  acceptance  as  this  is  a  quali- 
fied acceptance,  and  that  the  contfact  of  tlie  party  is  to  pay  at  the  banker's  ;  and, 
of  holding  it  as  matter  of  pleading,  that  presentment  at  the  place  stipulated  must 
be  averred,  and  that  evidence  must  be  given  to  sustain  that  averment.  It  has 
been  further  represented  that,  although,  in  the  present  state  of  the  law,  the  prin- 
ciples of  law,  as  applied  to  promissory  notes  and  bills  of  exchange  are  simple 
enough  in  common  cases,  the  Court  of  King's  Bench  has  held,  that  if  a  man  pro- 
mise to  pay  at  a  particular  place  by  a  promissory  note,  (at  the  Workington  bank, 
for  instance,)  the  presentment,  which  is,  in  point  of  law,  a  demand,  must  be 
made  there,  because  the  place  stands  in  the  body  of  the  note,  and,  being  in  the 
body  of  the  note,  it  is  part  of  the  written  contract  which  must  be  declared  upon, 
as  it  exists,  and  proved  as  declared ;  but,  that,  in  the  case  of  bills  of  exchange, 
the  same  court  has  held,  that  the  place  at  which  by  its  acceptance  a  bill  is  miule 

*ia0l  P^y^^^®«  ^  *°^^  ^^  ^^^  ^^y  ^^  ^®  ^^ '  ^"^«  ^^^  being  in  the  body  of  the 
-^  bill,  the  court  has  taken  it  for  granted,  that  it  is  not  to  be  considered  as 
being  in  the  body  of  the  acceptance,  a  conclusion,  which  it  is  extremely  difiicult, 
I  think,  to  adopt ;  because  it  seems  hard  to  say,  that  combinations  of  various  kinds 
may  be  infused  into  the  acceptance,  (for  example,  qualification  as  to  time,  as  to 
mode  of  payment,  as  to  contingencies,  upon  which  the  acceptor  will  pay,  and  va- 
rious other  qualifications  which  will  be  found  in  the  cases,)  which  they  unques- 
tionably may  be,  notwithstanding  the  generality  of  the  bill  as  drawn,  but  that,  if 
the  acceptance  contain  a  qualification  clearly  and  sufficiendy  expressed  as  to  place, 
that  qualification  ought  not  to  be  introduced  into  the  acceptance. 

In  addition  to  being  told  that  the  decisions  of  the  Court  of  King's  Bench  upon 
bills  of  exchange  cannot  be  reconciled  with  the  decision  of  that  court  upon  pro- 
missory notes,  your  lordships  are  told,  that*  the  decisions  of  that  court  upon  bills 
of  exchange  are  not  all  consistent  with  each  other.  It  is  a  little  difficult  to  say 
that  they  are ;  but,  undoubtedly,  it  may  be  represented  as  the  opinion  of  that 
court  in  judgment,  that  this  species  of  acceptance  is  a  general  acceptance,  with 
thai  kind  of  expansion,  direction,  or  engagement,  to  which  I  have  been  alluding. 

H 


86  RowE  V.  Young.  T.  T.  1820.  [169 

The  Court  of  Common  Pleaa  being  of  a  different  opinion«  it  is  impossible,  my 
lords,  for  any  man  to  feel  that  he  has  incumbent  upon  him  the  duty  of  giving 
the  best  opinion  which  he  can  form  upon  a  question,  on  which  so  many  men 
of  high  professional  character  and  great  professional  learning  have  differed,  with- 
out giving  that  opinion  with  a  gocKl  deal  of  diffidence ;  but  he  must  remember 
that  it  is  his  duty  to  give  liis  opinion,  whatever  it  may  be. 

The  first  question  is,  whether  this  is  a  qualified  acceptance.  Upon  that  ques- 
tion, the  twelve  judges  have  given  your  lordships  their  opinion,  and  a  great 
majority  *of  them  are  of  opinion  that  it  is  a  qualified  acceptance.  Some  of  rmijn 
the  judges  have  given  your  lordships  their  opinion,  that  it  is  a  general  ac-  '- 
ceptance  with  an  expansion,  direction,  or  engagement  for  the  convenience  of  one  or 
other  of  the  parties,  which,  one  does  not  very  well  know  ;  and  that  the  acceptance 
meant,  that  if  the  holder  chose  to  go  to  Sir  John  Perrmg's  and  Co.,  he  would 
probably  there  get  payment  of  the  bill.  Then,  another  question  is  this,  suppos- 
ing this  to  be  a  qualified  acceptance,  was  it  necessary  to  aver  the  presentment 
in  the  declaration,  and  to  support  that  averment  by  proof?  A  great  majority  of 
the  learned  judges  (including  some  of  those  who  thought  this  a  qualified  accept- 
ance) say,  that  it  is  not  necessary  to  notice  it  as  such  in  the  declaration,  or  to 
prove  presentment ;  but,  that  it  must  be  considered  as  matter  of  defence,  and  that 
the  defendant  must  state  himself  as  ready  to  pay  at  the  place,  and  to  bring  the 
money  into  court,  and  so  bar  the  action,  by  proving  the  truth  of  that  defence. 
Some  of  the  judges,  to  whom  I  am  alluding,  (having  been  most  eminent  in  special 
pleading,)  deny  this  proposition,  and  say,  that  the  plaintiff  must  declare  upon  the 
contract  as  it  is,  that  he  must  make  out  his  right  to  sue,  according  to  that  con- 
tract ;  and,  if  that  contract  engage  for  payment  at  Sir  John  Perring's  and  Co., 
he  must  state  in  the  declaration,  that  he  has  demanded  payment  at  Sir  John  Per- 
ring*s  and  Co. :  in  short,  their  opinion  is,  that  the  plaintiff  has  no  cause  of  action, 
unless  he  have  performed  his  part  of  the  contract. 

I  think,  my  lords,  I  may  venture  to  state,  upon  the  cases  which  I  have  taken 
a  great  deal  of  pains  to  search,  (for  I  hope  I  have  read  every  case  upon  the  sub- 
ject,) that  a  person  may,  undoubtedly,  draw  a  bill  of  exchange,  as  we  are  in  the 
habit  of  making  a  promissory  note,  payable  at  a  particular  place  :  the  effect  is, 
that  the  acceptor  of  such  a  bill  has  promised  to  pay  at  that  particular  place,  and 
that  the  drawer,  on  default  of  the  acceptor,  has  promised  to  pay.*at  that  rmijt 
particular  place  ;  but  there  seems  a  great  objection  made  to  the  doctrine,  ^ 
that,  if  a  drawer  has  drawn  generally,  the  acceptor  can  accept  specially.  The 
question  appears  to  me  to  be,  whether  the  acceptor  has  accepted  specially ;  and  I 
cannot  imagine,  if  the  contract  of  A.,  (he  being  the  drawer)  be  general,  how  it  is 
from  thence  to  be  reasoned,  that  I,  the  acceptor,  need  not  come  under  any  en- 
gagement, unless  I  choose  to  come  under  the  engagement  proposed  by  A.,  and 
that  I  cannot  qualify  my  acceptance,  and  say  to  Uie  holder  of  the  bill,  it  is  very 
true,  the  drawer  has  drawn  upon  me,  and  expects  me  to  make  myself  liable 
generally ;  but  that  is  not  what  I  choose  to  do ;  if  you  will  not  take  an  accept- 
ance from  me,  by  which  I  can  consult  my  own  convenience,  by  telling  you  that 
I  will  pay  you  at  a  given  place  and  time,  you  shall  have  none  at  all.  Cannot 
an  acceptor  accept  in  a  qualified  way?  That  he  can,  is  clearly  established  by 
cases  which  extend  to  almost  every  species  of  qualification ;  and,  unquestionably 
if  the  qualification  as  to  place  cannot  be  adopted  by  the  acceptor,  it  must  be  op 
account  of  some  circumstance  which  belongs  to  the  place,  and  does  not  belong 
to  the  time  or  the  mode  of  payment,  or  any  other  species  of  qualification  whatever 
My  lords,  I  am  ready  to  express  my  full  assent  to  the  doctrine,  that,  where  a 
bill  is  drawn  generally,  (considering,  that  as  an  address  to  the  person  who  is  to 
accept  it  generally,  because  it  is  drawn  generally,)  it  lies  upon  the  acceptor,  who 
says,  that  he  has  accepted  specially,  to  accept  in  such  terms,  that  the  nature  of 
his  contract  may  be  seen  from  the  terms  he  has  used,  and  that  that  may  clearly 
appear  to  be  a  qualified  acceptance,  which  he  insists  is  not  a  general  acceptance. 
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The  first  qaestion,  then,  here,  will  be  upon  the  words,  whether  this  is  or  is 
not  a  qualified  acceptance.  Now,  my  lords,  I  really  do  not  know  how  it  is 
possible  to  say,  that  this  is  not  a  qualified  acceptance ;  I  mean  independent 
*172n   *^^  ^^^  caaes  which  have  been  decided;  because,  if  a  man  draw  upon 

•J  me  who  am  living  in  London,  and  I  say,  I  accept  according  to  the  usage 
and  custom  of  merchants,  payable  at  my  bankers,  Child's  and  Co.,  London,  I 
only  desire  to  ask,  (putting  the  usages  of  merchants,  and  putting  the  effect  of 
tliese  cases  out  of  the  question,  for  a  moment,)  whether  any  man  could  read  an 
acceptance  of  mine  in  these  terms,  and  say  that  it  was,  not  only  an  aci;eptanre 
of  mine,  payable  at  Child's,  where  those  funds  would  be,  which  were  lu  pay  it, 
but  that  it  was  an  acceptance  by  virtue  of  which  (as  is  admitted  by  those  who 
have  argued  about  the  convenience  and  inconvenience,  and  who  have  looKed  at 
theargumerUwn  ah  inconvenienti)  the  holder  of  that  biiljnight  arrest  me,  and  hold 
me  to  bail  in  any  part  of  the  world.  My  lords,  aAer  revolving  this  question  again 
and  again,  in  my  mind,  with  the  full  consideration  of  what  has  been  stated  about 
the  practice  and  contrary  decisions,  I  cannot  say  that  it  was  not  the  intention  of 
the  party  who  thus  accepted,  to  come  under  an  engagement,  which  may  be  repre- 
sented as  an  acceptance  to  pay  the  bill  at  Sir  John  Perring*s  and  Co.,  London. 
Then,  it  is  said,  that  the  word  *'  accepted"  forms  the  general  engagement, 
and  that  the  words  **  payable  at  Sir  John  Perring's  and  Co.**  cannot  qualify,  and 
cut  down  the  general  engagement ;  and  cases  are  then  cited,  which  maintain  a 
distinction  between  words  oS"  qualification  in  the  body  of  a  note,  and  words  of 
qualification  in  the  margin,  or  at  the  foot  of  a  note ;  and  there  are  cases  main- 
taining the  distinction,  that  if  such  words  be  in  the  body  of  the  note,  they  form 
part  of  the  contract ;  but  if  they  be  at  the  foot,  or  in  the  margin,  they  form  only 
a  memorandum.  I  do  not  mean*to  disturb  these  cases  at  all,  but  I  do  not  under- 
stand how  it  is,  that  from  these  cases  it  is  to  be  inferred,  that,  when  I  write  the 
•1731   words  "  accepted,  payable  at  a  given  house,"  the  *word  "  accepted'*  is  to 

-J  be  taken  to  express  the  whole  of  my  contract,  and  that,  though  the  sen- 
tence is  not  complete  till  I  write  the  whole,  the  latter  part  of  it  is  not  to  be  taken 
as  part  of  the  contract,  but  as  a  direction,  or  expansion,  of  the  engagement. 
Your  lordships  have  heard  a  great  deal  of  this  argumentttm  ab  inconvenient^ 
but  I  cannot  help  thinking,  that  this  is  a  mode  of  reasoning,  which  is  not  quite 
analogous  to  our  usual  modes  of  reasoning  in  the  courts  6elow  on  the  question  of 
what  men  are  likely  to  do  or  not  to  do.  The  case  is  put  in  this  way. — Suppos- 
ing bills  were  drawn  on  each  of  the  twelve  judges  of  England,  just  before  diey 
left  town  on  the  circuit,  and  they  had  accepted  the  bills,  payable  at  their  respec- 
tive bankers,  if  it  be  law  that  such  an  acceptance  renders  them  liable  to  pay  any 
where,  the  holders  of  those  bills  might  undoubtedly,  if  they  pleased,  arrest  the 
judges  at  their  respective  circuit  towns,  a  little  to  the  inconvenience  of  the  ad- 
ministration of  justice.— It  is  said,  no  man  would  think  of  arresting  the  judges. 
My  lords,  I  hope  nobody  would  think  of  arresting  the  judges ;  but  I  can  feel  for 
mercantile  men,  just  as  well  as  I  can  feel  for  judges,  and!  can  feel  for  men  ex- 
posed to  the  inconveiuence  of  demands  upon  them  which  are  to  be  regulated  not 
by  their  contracts,  but  by  a  construction  being  given  to  their  contracts  which 
they  meant  should  be  never  given  to  them.  My  lords^  in  this  very  case,  (and 
it  seems  not  to  have  been  very  much  considered,)  the  acceptor  is  at  Torpoint ; 
and,  having  his  money  in  London,  where  it  is  usually  demanded  of  him,  he  says. 
If  you  make  your  demand  upon  me,  here,  I  cannot  pay  you ;  but  I  have  at 
Child's  or  Drummond's  shop  money  to  pay  you,  and  you  will  be  sure  to  find! 
it  there.  Is  it  no  matter  of  inconvenience,  that  such  a  man  may,  from  caprice, 
if  you  please,  (and  we  have  heard  of  such  things,  as  men  through  caprice  refus- 
ing a  tender  of  Bank  of  England  notes,  and  so  forth,)  be  obliged  to  bring  the 
^yjA-}   *money  from  London :  or  is  he  to  keep  money  in  Ijondoii  and  at  Torpoiiit 

^  too,  to  answer  the  exigency  of  the  demand,  as  it  may  happen  to  be  made 
at  the  one  place  or  the  otlier. 
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My  lords,  there  is  another  con8ideration«  which  does  not  appear  to  me  to  hare 
been  so  much  attended  to  as  it  might  have  been,  namely,  that,  if  I  promise  to 
pay  at  my  bankers  in  London,  and  a  man  calls  upon  me  to  pay  in  Northumber- 
land, it  is  not  the  same  thing ;  for,  looking  at  the  demand  as  likely  to  be  made 
at  Child^s  shop,  I  send  the  money  there,  but,  if  I  am  to  pay  in  Northumberland, 
there  must  be  the  exchange,  and  remittance,  and  so  on,  backwards  and  forwards. 
But  take  the  case  of  a  gentleman  leaving  Calcutta,  and  coming  to  reside  in  Lon- 
don, who  gives  a  bill  of  exchange  in  Calcutta,  to  be  paid  there,  six  months  after 
he  departs :  he  arrives  in  London,  not  bringing  a  shilling  home  to  pay  that  bilU — 
he  finds  the  bill  sent  home  by  another  ship,  and  he  is  arrested  die  moment  he 
lands.  Is  the  sum  which  he  is  obliged  4o  pay  here,  the  same  with  that  which  he 
would  have  paid  there,  and  for  paying  which,  he  had  made  preparation  ?  Cer- 
tainly not. — It  appears  to  me,  therefore,  that,  even  with  respect  to  the  value  of 
what  is  to  be  paid,  there  is  a  most  essential  difference  in  the  contract. 

Then,  it  is  said,  this  will  be  extremely  inconvenient ;  and  it  was  with  a  view 
to  see  what  the  balance  of  convenience  and  inconvenience  would  be  in  that  part 
of  the  case,  that  I  took  the  liberty,  with  your  lordship^s  permission,  to  put  the 
third  and  fourth  questions  to  the  judges.  It  is  said  this  may  vary  the  right  of 
the  holder,  in  respect  of  the  drawer,  unless  he  the  holder  give  notice,  and  so 
forth,  to  keep  his  liability  alive.  My  lords,  the  answer  to  that,  as  it  seems  to 
me,  is  this,  that  if  you  once  admit  that  a  man  may  accept  specially,  it  is  the  con- 
sequence of  the  law,  that  these  difficulties  arise :  if  you  will  say  that  *no  r«|»5 
man  shall  accept  specially,  a  bill  which  is  drawn  generally,  that  settles  ^ 
the  question ;  but,  if  you  say  tliat  the  law  is — though  a  man  draw  generally,  the 
drawee  may  accept  specially, — it  is  the  consequence  of  the  law  which  imposes 
duties  upon  the  holder  to  give  notice  to  the  drawer,  to  keep  alive  the  drawer's 
liability,  and  that  inconvenience  certainly  is  not  quite  so  large  as  if  the  acceptor 
refused  to  accept  at  all. 

Then,  it  is  said,  that  this  will  impose  great  difficulty  on  the  endorsee,  that  a  per- 
son sometimes  becomes  an  endorsee  before,  and  sometimes  after  acceptance ;  if 
he  become  an  endorsee  before,  he  may  find  a  special  acceptance  when  he  ex- 
pected to  have  a  general  acceptance ;  but  then,  when  the  bill  endorsed  to  him 
unaccepted,  he  does  not  know  whether  it  will  ever  be  accepted ;  and,  if  he  do 
not  know  whether  it  will  be  ever  accepted,  he  cannot  tell  whether  it  will  be  ac- 
cepted specially.  He  knows,  therefore,  at  the  time  of  taking  that  bill  by  en- 
dorsement, that  he  is  to  look  out  for  such  an  acceptor  as  he  can  find.  What 
is  there  inconsistent  with  the  rule  of  law  or  convenience  in  this  ?  I  cannot  see 
any  thing. 

It  would  be  a  very  unnecessary  fatigue  to  youc,  lordships  to  go  through  the 
whole  of  this  case  from  the  beginning  to  the  end.  It  does  appear  to  me  Siat  no 
one  can  say,  the  case  is  settled  in  law ;  you  must  therefore  go  back  to  principle. 
If  you  go  back  to  principle,  and  admit  that  a  man  may  give  a  qualified  accept- 
ance, the  question  is,  whether  this  is  a  qualified  acceptance,  ay  or  no  T  If  it  be 
a  qualified  acceptance, — ^if  it  be  an  acceptance  where  the  contract  of  the  party  is 
to  pay  at  Sir  John  Perring's  and  Co.,---then  I  state  it  to  be  in  pleading  settled 
matter,  that  you  must  declare  according  to  the  contract,  and  that  you  must  aver 
all  that  the  nature  of  that  contract  makes  necessary.  If  that  be  so,  if  it  be  a 
special  contract,  and  if  it  be  necessary  *for  you  to  aver  all  which  the  con-  r^u^t 
tract  contains,  how  can  it  be  said  that  it  is  not  to  be  shown  in  the  nature  ^ 
of  the  demand,  but  that  it  must  be  left  to  be  shown  in  the  defence  T  It  appears 
to  me  that  this  position  cannot  be  maintained.  My  lords,  with  respect  to  tlie 
cases  of  bonds  which  have  been  cited,  they  differ,  altogether,  from  a  contract  of 
this  nature.  You  bring  your  action  upon  a  bond  for  the  penalty ;  it  must,  there 
fore,  be  matter  of  defence  to  say,  that  the  bond  would  have  been  paid  at  a  par- 
ticular place  ;  for  that  will  be  in  the  condition  of  the  bond ;  when  you  pray  oyer 
of  the  bond,  you  defend  yourself  by  saying  that  you  have  performed  that  condi 
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tinn,  and,  that,  therefore,  you  are  to  be  excused  from  the  payment  of  the  debt. 
These  cases,  therefore,  have  no  application  to  the  case  before  your  lordships. 

.There  is  another  set  of  cases,  in  which  it  is  said,  that,  if  there  be  an  ante- 
cedent debt,  the  acceptance  must  be  taken  to  be  general. — Between  the  acceptor 
and  holder  there  is  seldom  an  antecedent  debt ;  there  may  be  an  antecedent  debt 
between  the  drawer  and  acceptor  of  the  bill ;  I  wish  that  there  had  been  &n  ante- 
cedent debt  in  all  cases,  for  accommodation  bills  have  been  the  ruin  of  many  : 
but,  with  respect  to  the  acceptor,  it  is  not  true,  that  he  must  be  antecedently  the 
debtor ;  and  all  the  cases  with  respect  to  qualified  acceptance  show  that ;  for  a 
man  may  accept  to  pay  half  the  bill  in  money,  and  half  in  goods ;  he  may  accept  to 
pay  out  of  the  produce  of  a  car|;o  consigned  to -him  when  that  cargo  comes  to  this 
country.  When  your  lordships  look  to  the  situation  of  a  consignee,  you  wiU 
find  that  his  acceptance  is  always  qualified.  A  ship's  carffo  comes  from  the 
West  Indies,  and  the  bill  with  it ;  the  accepuince  of  such  bill  will  be,  of  course, 
an  acceptance  to  pay  in  London. — ^In  every  view  of  this  case,  I  uike  the  liberty 
to  state  to  your  lordships  as  my  opinion,  (certainly  stating  it  with  infinite  diffi- 
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dence,  as  I  ought,  ^recollecting  that  I  am  obliged  to  differ  in  opinion  from 
those  whose  judgments  no  man  can  respect  more  than  I  do,)  that  this  is 
a  contract  to  pay  at  Sir  John  Perring's  and  Co.,  which  is  not  the  contract  stated 
in  the  first  count  of  the  declaration  ;  for  that  count  wants  that  averment ;  and  the 
eonseqoence  i»,  that  the  judgment  of  the  Court  of  King's  Bench  must  be  reversed. 
I  do  not  think  that  it  will  be  of  the  least  consequence  to  the  commercial  world ; 
for  it  will  be  so  easy  to  adopt  forms  of  words  which  leave  no  doubt  as  to  what  is 
meant,  that  I  am  perfectly  sure,  if  there  were  any  inconvenience  arising  from  the 
decision,  if  your  lordships  think  proper  to  make  it,  that  those,  who  do  not  wish  to 
have  the  inconvenience  have  nothing  to  do  but  to  use  two  or  three  words,  which 
will  guard  them  from  it.  But  the  question  is.  What  is  the  law  of  this  day,  upon 
this  contract,  as  set  forth  in  this  first  count  of  this  declaration  ?  I  have  already 
stated  to  your  lordships  in  a  few  words  what  my  opinion  is,  and  I  sincerely  be- 
lieve it  to  be  founded  in  clear  principles  of  law ;  although,  when  I  state  that  I  do 
believe  it  to  be  so  founded,  I  cannot  but  recollect,  (and  I  do  that  with  infinite 
respect,)  that  I  am  differing  in  opinion  with  those,  whose  opinion  is  infinitely 
superior  to  mine.  But  my  duty  is  not  to  state  their  opinion,  but  to  ezpresi^ 
my  own. 

Lord  Rbdb8]>ai.b.  '  My  lords,  I  most  fully  concur  in  the  opinion  expressed 
by  my  noble  and  learned  friend.  It  does  appear  to  me  that  some  of  t)ie  learned 
judges  have  totally  forgotten  acceptances  for  honour.  If  a  person  accept  for  the 
honour  of  the  drawer,  payable  at  a  banker's  in  London,  all  the  reasoning  founded 
in  the  supposition,  that  the  acceptor  must  be  debtor  to  the  drawer  vanishes ;  and  I 
do  not  observe,  that  the  learned  judges  distinguished  between  the  case  of  an  accept 
*1781  ^^*^  *^^  honour,  and  the  case  of  a  common  acceptance.  It  is  impossi- 
-I  Ue  to  say,  if  these  words  were  applied  to  an  acceptance  for  honour,  that 
any  of  the  arguments  founded  on  the  supposed  prior  debt  of  the  acceptor  could 
be  maintained. 

But,  my  lords,  another  part  of  the  question  which  has  been  adverted  to  by 
the  noble  and  learned  lord,  appears  to  me  of  infinite  importance,  I  mean  the  ac- 
ceptance of  a  bill  payable  at  a  place  different  from  the  residence  of  the  acceptor. 
This  bill  is  accepted  by  a  man  resident  at  Torpoint,  payable  in  Iiondon,  at  a 
certain  banking-house.  What  is  asserted  to  be  the  effect  of  this  acceptanee  ? 
That  he  engages  to  have  money  both  at  Sir  John  Perring's  and  Co.,  and  at  his 
own  residence  at  Torpoint.  If  he  accepted  simply,  he  would  engage  only  to 
have  the  money  at  Torpoint ;  but  it  is  said,  that,  because  he  accepts  with  this 
addition,  he  engages  to  have  the  money  at  both  places.  This  is  making  him 
engage  for  two  things  instead  of  one,  and  it  does  seem  to  me,  that  it  must  have 
been  his  intention  to  engage  for  only  one,  namely,  a  payment  in  London ;  for  it 
is  perfectly  clear,  that  payment  at  Torpoint,  and  payment  in  London,  are  two 

VOL.  VI.  12  H  2 


90  RowE  V.  Young.  T.  T.  1820.  [178 

diflferent  things :  and,  if  he  be  liable  to  be  called  upon  at  both  places,  his  liability 
is  rendered  more  inconvenient. 

This  might  be  converted  into  a  most  fraudulent  transaction,  in  reference  to 
dealings  between  mercantile  people  residing  at  different  places.  Take  the  case 
alluded  to  by  the  noble  and  learned  lord,  of  a  bill  accepted  payable  at  Calcutta. 
Suppose  that  a  person  accepts  a  bill  payable  in  India,  and  leaves  funds  for  th« 
purpose  of  answering  that  bill,  the  bill  being  payable  in  six  months ;  he  comes 
to  London,  and  there  the  bill  is  demanded  of  him  because  his  acceptance  is 
general,  and  the  words  **  payable  at  Calcutta"  do  not  qualify  that  acceptance. 
The  "^consequence  of  that  would  be,  that  the  holder  of  the  bill  would  gain  ryii^n 
the  whole  expense  of  the  remittance  from  India  to  England,  and  we  know  ^ 
perfectly  well  that  that  makes  a  very  considerable  difierence.  In  an  appeal  very 
recently  before  your  lordships,  it  was  a  question,  whether  in  an  account  of  th:tt 
description,  the  expenses  of  remittance  from  India  to  England  are  or  are  not  to 
be  allowed ;  and  it  is  part  of  the  subject  of  appeal  from  a  decision  of  the  Court 
of  Session  in  Scotland,  that  the  appellant  has  not  been  allowed  the  expense  of 
that  remittance.  It  appears  to  me,  therefore,  that  it  is  perfectly  dear,  that,  if  it 
were  to  be  held,  that  the  acceptance  of  a  bill  payable  at  a  different  place,  is  hot 
to  be  held  to  be  conditional  acceptance,  it  may  be  used  for  the  purposes  of  ex- 
treme fraud,  to  make  a  man  pay  that,  which  he  did  not  mean  to  pay,  and  which 
the  drawer  did  not  expect  him  to  pay  in  such  a  mode.  Many  cases  might  be 
put  as  to  the  West  Indies,  and  other  places,  which  were  attended  to  by  some  of 
the  learned  judges,  and  into  which  it  is  not  necessary  to  enter.  If  the  words 
which  have  been  added  to  this  acceptance  be  construed,  as  having  no  operation 
in  favour  of  the  acceptor,  how  came  they  to  have  any  operation  whatever  in 
favour  of  other  parties  ?  If  they  be  not  a  condition  annexed  to  the  acceptance, 
how  can  it  be  granted,  that  the  holder  of  the  bill  must,  in  order  to  entitle  him 
to  make  a  demand  either  against  the  drawer  or  against  the  endorser,  show  the 
bill  to  Perring  and  Co.  ?  But,  it  is  said,  that  this  should  be  shown  in  the  plea  : 
the  majority  of  the  judges  have  been  of  opinion,  that  it  is  a  qualification  of  the 
acceptance,  but  that  the  party  is  to  take  advantage  of  it  in  pleading.  But,  in 
order  to  do  that,  he  is  obliged  to  bring  the  money  into  court,  (that  is  to  say,)  he 
is  to  do  the  very  thing  which,  (in  the  case  of  an  acceptance  in  India,  for  instance,) 
he  ought  not  to  be  obliged  to  do,  for,  in  that  case,  the  acceptor  must  *bring  r»i  qq 
the  money  from  India,  to  be  enabled  to  bring  the  money  into  courL  ^ 
Upon  these  grounds,  it  appears  to  me,  that  it  is  infinitely  better  to  hold,  that 
these  words  do  amount  to  a  qualification  of  the  acceptance  imposing  a  precedent 
condition,  which  must  be  shown  upon  the  record,  for  the  purpose  of  setting 
forth  truly  the  acceptance,  and,  that  being  set  forth,  it  appears  to  me,  that  the 
party  is  bound  to  prove  that  which  he  has  averred  in  the  declaration,  which  goes 
to  show,  that  the  party  taking  such  acceptance,  has  complied  with  the  condition 
entered  into  between  him  and  the  acceptor.  On  these  grounds,  I  perfectly  con- 
cur with  the  noble  and  learned  lord,  that  the  judgment  should  be  reversed. 

The  House,  accordingly. 

Reversed  the  judgment. 


APPENDIX  TO  ROWE  v.  YOUNG. 

Best,  J.  Upon  a  question  of  such  acknowledged  difficulty  as  that,  which 
is  first  proposed  to  us  by  your  lordships,  one,  on  which  the  most  eminent 
judges  have  pronounced  directly  opposite  decisions,  I  address  your  lordships 
with  the  utmost  diffidence  of  my  own  judgment ;  but  my  duty  to  your  lord- 
ships prevents  me  from  yielding  to  the  difficulty  which  I  feel ;  and  obliges  me 
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to  form  the  best  opinion,  that  a  consideration  of  the  question  with  the  greatest 
attention  which  I  can  apply,  enables  me  to  give. 

I  submit  to  your  lordships,  tliat  the  words  '*  payable  at  Sir  John  Perring*8 
and  Co.,  bankers,  London,**  qualify  the  general  term  "  accepted,*'  and  render 
a  presentment  of  the  bill  at  the  house  of  Sir  John  Perring  and  Co.  necessary; 
(provided  the  acceptor  had  funds  at  that  house  on  the  day  on  which  the  bill 
became  due,  and  Sir  John  Perring  and  Co.  would  have  paid  the  bill ;)  but  I  do 
not  think  that  it  was  necessary  to  aver  in  the  declaration  that  the  bill  was  pre- 
•iRll  ^^^^^  ^^  ^^^^  house  for  payment.  If  the  acceptor  would  *avail  him- 
-*  self  of  the  want  of  presentment  of  the  bill  at  Sir  John  Perring*8,  he 
must  plead  to  the  action  brought  on  it,  that  he  had  funds  in  the  hands  of  Sir 
John  Perring  and  Co.  sufficient  to  take  it  up  on  the  day  when  it  became  due, 
and  that  Sir  John  Perring  and  Co.  would  have  paid  it,  had  it  been  presented  at 
their  house ;  and  he  must  pay  the  amount  of  the  bill  into  court. 

The  first  point  to  be  settled  is,  whether  the  terms  used  amount  to  such  a 
qualified  acceptance  as  makes  the  bill  payable  only  at  the  bankers*;  or  whether, 
they  are  to  be  considered,  merely,  as  giving  notice  to  the  holder,  that,  if  he  will 
call  at  the  bankers*,  he  may  obtain  payment,  without  having  the  effect  of  com- 
pelling him  to  present  the  bill  at  the  bankers*,  or  imposing  any  other  duty  on 
|iim,  dian  what  is  required  from  the  holder  of  a  bill  by  a  general  acceptance. 

Before  I  discuss  this  point,  I  would  state,  that,  in  my  humble  opinion,  it  im- 
ports the  holder  of  a  general  acceptance  to  present  his  bill  at  the  residence  or 
place  of  trade  of  the  acceptor :  tlie  qualified  acceptance  produces  no  other  effect 
than  that  of  changing  the  place  of  presentment  from  the  counting-house  of  the 
acceptor,  to  the  house  of  the  acceptor's  banker. 

It  cannot  be  disputed  that  the  drawee  of  a  bill  may  accept  it  specially;  and 
that  such  acceptance  may  narrow  his  responsibility  below  what  it  would  have 
been,  if  he  had  accepted  the  bill  according  to  its  tenor.  Special  acceptances  are 
recognised  by  a  long  series  of  decisions  of  all  the  courts  of  Westminster  Hall, 
from  which  it  appears,  that  the  drawee  of  a  bill  may  limit  his  responsibility  by 
any  conditions  which  his  own  circumstances,  or  the  situation  of  the  drawer's 
funds  may  render  expedient.  In  Smith  v.  Ahhot^  Str.  1152,  it  was  holden 
that  a  drawee  may  accept,  payable  when  certain  goods  consigned  to  him  are 
sold ;  and,  in  Julian  v.  Shobrooke^  2  Wils.  9,  when  in  cash  from  the  cai^go  of 
the  ship  Thetis.  In  Walker  v.  Atwood^  11  Mod.  190,  a  bill  payable  at  sight 
was  accepted  payable  three  months  after  acceptance,  and  this  was  held  to  be  a 
good  conditional  acceptance.  If  the  time  of  payment  may  be  postponed,  the 
place  of  payment  may  be  changed.  It  is  another  question,  whether  the  holder 
is  bound  to  take  such  an  acceptance,  and  whether,  if  he  take  it  without  giving 
*1821  ^^^^^®  ^  ^^  ^drawer  and  endorsers,  and  obtaining  their  assent,  he  does 
^  not  discharge  them  from  all  liability;  but,  if  he  does  receive  such  an  ac- 
ceptance, he  is  bound  by  the  terms  of  it,  as  between  himself  and  the  acceptor. 

The  next  point  to  be  considered  is,  are  the  words  "  accepted  payable  at  Sir 
John  Perring's  and  Co.  bankers,  London,"  sufficient  to  express  a  special  ac- 
ceptance, making  the  bill  payable  at  that  house  ?  They  sdl  form  one  short 
sentence ;  the  words  "  payable  at"  following  immediately  af\er  the  word  "  ac- 
cepted** without  any  break ;  and,  as  the  word  "  accepted**  raises  an  obligation 
in  the  writer  to  pay  the  bill  when  due ;  the  words  which  follow  **  accepted*' 
must  be  considered  as  confining  the  obligation  to  pay  at  the  house  of  Sir  John 
Perring  and  Co.  What  rule  of  construction  allows  us  to  say  that  the  first  of 
several  connected  words  is  to  be  considered  as  forming  the  contract,  and  that 
the  remaining  words,  although  they  seem  to  express  a  qualification  of  such 
contract,  are  to  have  no  effect  ?  With  what  justice  can  we  hold  a  man  to  the 
obligatory  part  of  the  instrument  which  he  has  executed,  and  refuse  him  tlia 
advantage  of  the  qualification  which  he  has  immediately  annexed  to  it  ? 

But,  it  has  been  said  at  the  bar,  that  the  acceptor  is  to  be  presumed  to  be  tlie 
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debtor  of  the  drawer ;  that  the  debtor  is  liable  to  his  creditor  every  where ;  that 
this  liability  cannot  be  narrowed,  except  by  clear  and  express  terms ;  and,  that 
the  terms  used  by  this  acceptor  are  not  sufiicieudy  clear  to  narrow  his  respon- 
sibility. I  deny,  that,  under  the  circumstances  in  which  the  trade  of  the 
world  is  now  conducted,  a  drawee  is  to  be  taken  as  the  debtor  of  the  drawer ; 
but,  if  he  is  to  be  so  taken,  the  drawing  a  bill  for  his  debt,  if  it  be  accepted,  re- 
strains the  drawer  from  claiming  his  debt  at  any  other  time  or  place  (in  the 
first  instance)  than  when  and  where  the  bill  is  payable.  Further,  I  insist,  that 
the  terms  used  in  this  acceptance  are  sufficiently  clear  to  fix  the  place  of  pay- 
ment of  this  bill  at  the  house  of  the  bankers. 

It  is  well  known  to  be  the  practice  of  the  consignors  of  goods,  to  draw  on 
tlie  consignees  for  the  expected  proceeds  of  such  goods  as  soon  as  the  goods 
are  sent.  The  bills  so  drawn  are,  often,  presented  before  the  goods  get  to  the 
hands  of  the  consignees,  and,  generally,  before  they  are  sold.  The  special  ac- 
ceptances, in  some  of  the  cases  to  which  I  *have  referred  your  lord-  r,iQ^ 
ships,  were  evidently  made  under  these  circumstances.  In  those  cases,  *- 
the  drawee  is  no  debtor  of  tlie  drawer ;  nor  can  what  is  said  as  to  tlie  narrow- 
.  ing  of  a  general  liability  down  to  a  particular  liability,  have  any  reference  to 
them. 

But,  suppose  the  drawee  to  owe  the  drawer  money,  for  which  the  former  is 
liable  to  be  proceeded  against  at  any  time  and  place,  and  without  notice.  At 
the  moment  when  the  one  has  drawn,  and  the  other  accepted,  a  bill,  the  gene- 
ral right  to  sue  which  the  drawer  before  had,  is,  in  consideration  of  the  ac- 
knowledgment of  the  debt  and  the  security  given  for  it  by  the  acceptance,  re- 
strained :  and  the  drawer  can  have  no  action  until  the  bill  is  arrived  at  maturity, 
and  the  drawee  (if  able  to  pay)  has  been  requested  to  pay  it.  I  know,  as 
against  an  acceptor,  it  is  not  necessary  to  aver  a  prior  presentment  of  the  bill ; 
but,  although  such  averment  and  proof  be  not  required,  I  cannot  persuade  my- 
self that  you  may  arrest  an  acceptor  who  has  been  always  ready  to  pay  his  bill, 
without  any  notice  of  the  person  in  whose  hands  it  is.  The  opinion,  that  an 
acceptor  may  be  sued  at  any  time  and  place,  and  without  any  other  demand 
than  the  writ,  has  arisen  from  inattention  to  the  forms  of  pleading.  I  shall, 
presently,  endeavour  to  explain  this  matter.  I  am  aware  that  there  is  great 
authority  for  this  doctrine ;  but  no  authority,  save  that  of  your  lordships,  will 
ever  convince  me  that  it  is  part  of  the  mercantile  law  of  England.  If  this  be 
the  law,  no  merchant  in  the  city  of  London  can  secure  himself  against  arrests 
and  the  costs  of  vexatious  actions ;  having  money  constantly  in  his  house  equal 
to  all  that  he  has  to  pay,  and  even  carrying  a  like  sum  with  him  wherever  he 
goes,  will  not  protect  him.  According  to  Uiis  doctrine,  the  debt  may  be  sworn 
to  by  the  holder  previous  to  any  application  for  payment,  and  the  first  demand 
be  made  by  a  sheriff's  officer.  The  acceptor  of  a  bill  seldom  knows  in  whose 
hands  it  is  when  it  becomes  due ;  the  holder  is,  frequently,  at  a  considerable 
distance  from  the  place  of  payment,  and  sends  his  bill  to  an  agent  unknown  to 
the  acceptor.  The  acceptor  cannot  do  what  other  debtors  may  do,  namely, 
seek  out  his  creditor  and  tender  him  his  debt.  The  law  will  not  require  im- 
possibilities ;  and  all  that  it  is  possible  for  an  acceptor  to  do,  is  to  be  ready 
with  his  money  at  the  time  and  place  of  payment 

*As  to  the  objection  of  want  of  precision  in  the  terms  used ;  let  it  be  r*!©^ 
recollected  that  this  is  a  mercantile  contract,  and,  that  the  loosest  of  all  ^ 
mercantile  contracts  is  the  acceptance  of  a  bill  of  exchange.  By  the  use  of  the 
single  vague  term  •*  accepted,*'  the  drawee  engages  to  pay  the  bill  when  it 
arrives  at  maturity :  there  is  nothing  like  precision,  nothing  like  a  clear  and 
unequivocal  expression  of  obligation  in  this  term,  yet  the  acceptor  is  bound  by 
it.  Will  you  require  more  clearness  and  precision  in  the  qualification,  than  in 
the  contract  to  which  it  is  annexed  ?  But  the  words,  however  inartificial,  are 
only  capable  of  one  meaning ;  nor  would  any  man  reading  the  bill,  aud  not 
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puzzled  by  the  decisioitfl  of  Westminster  Hall,  think  of  putting  any  other  con- 
atruction  up<m  them,  than,  that  the  payment  which  the  acceptor  binds  himself 
to  make,  is  to  be  made  at  the  house  of  his  bankers,  and  no  where  else.  Sup- 
pose, instead  of  using  the  word  *^ accepted,"  the  drawee  had  written  ''when 
this  bill  becomes  due,  I  undertake  Uiat  it  shall  be  paid  at  the  house  of  Sir  John 
Perring  and  Co.,  bankers  ;*'  could  any  man  contend  that,  according  to  these 
words  he  would  have  to  be  ready  to  pay  it  at  any  other  place  tlian  the  house 
of  Sir  John  Perring  and  Co.?  The  words  ''  accepted"  imports,  that,  when  the 
bill  becomes  due,  the  acceptor  undertakes  that  it  shall  be  paid :  surely,  the 
words,  ^  at  Sir  John  Perring's  and  Co.,"  must  have  the  same  meaning,  when 
added  to  the  word  *'  accepted,"  as,  when  added  to  other  words  meaning  nothing 
more  nor  less  tlum  is  expressed  by  the  word  *'  accepted."  It  has  been  asked 
at  the  bar,  how  long  the  acceptor  is  to  leave  the  amount  of  the  bill  in  the  hands 
of  his  banker  ?  I  answer,  Uiat  he  is  never  to  remove  it.  By  his  special  ac- 
ceptance, he  has  charged  that  money  with  the  payment  of  the  bill  at  his  bank- 
er's :  he  has,  therefore,  no  power  over  the  amount  left  at  hb  banker's  to  pay 
it;  it  belongs  to  the  holder  of  the  bill,  who  may  take  it  when  he  pleases. 
Should  he  not  call  for  it  within  the  time  allowed  to  the  holder  of  a  banker's 
check  to  present  the  check  at  the  banker's,  and  should  the  banker  fail,  the 
holder  of  the  bill  must  lose  his  money:  he  would  lose  his  money  if  he  took  a 
check  for  his  bilU  and  did  not  present  such  check  in  due  time.  It  is  decided 
in  the  case  of  Saunderson  ▼.  Judgty  2  H.  Bl.  500,  that  a  memorandum 
^y^r-y  *^^^  ^  n<>^  would  be  paid  at  the  house  of  Saunderson  and  Co.  was  an 

^^  undertaking  that  there  should  be  cash  there  to  pay  the  note ;  and  an 
order  on  Saunderson  and  Co.  to  pay  it.  Your  lordships  also  know,  that  such 
an  acceptance  as  is  stated  in  your  lordships'  question  is  treated  by  all  bankers 
as  a  draft  on  them  or  order  to  pay  the  bill  so  accepted.  A  person  who  neg- 
lects to  present  such  an  acceptance  on  the  day  when  it  is  due,  must,  therefore,  . 
subject  himself  to  the  same  consequences  as  one  who  keeps  any  other  draft  or 
a  banker's  check  beyond  the  day  after  that  on  which  it  was  delivered  to  him, 
when  the  banker  fails. 

With  respect  to  the  cases  of  SmUh  v.  De  la  Fmimne,  Bayley  on  Bills  of 
Exchange,  3d  ed.  p.  129,  note  b.,  Fmion  t.  Ommdry^  13  East,  459,  and  the 
ni»i  fM*ttw  decisions  which  followed  those  eases ;  I  am  far  from  saying,  that  the 
judgments  of  the  courts  upon  those  eases  were  wrong ;  on  the  eontrary,  for  the 
reasons  which  I  shall  presently  pfTer,  I  should  have  concurred  in  those  judg- 
ments, although  not  on  the  grounds  stated  by  the  judges  who  decided  &em. 
As  to  the  nin  prius  eases,  I  think  it  woald  have  been  much  better  for  the  law, 
if  the  crude  opinions  of  judges  at  nM  prhu  had  never  been  allowed  to  be 
quoted  to  those  who  are  sitting  in  bank.  Of  Smith  j,  Dela  Ibntaine,  we 
have  pnly  a  very  short  and  very  imperfect  report:  it  does  not  appear  that 
Lord  Mansfibld,  or  the  Court  of  K.  B«  looked  at  the  acceptance  as  a  written 
contract,  and  considered  what  was  the  true  legal  construction  of  it  '  They  pro- 
ceeded upon  some  supposed  understanding  of  the  mercantile  world,  and  did  not 
give  themselves  the  trouble  of  coming  to  any  understanding  on  the  subject. 
Lord  Ellbnborouoh  and  the  rest  of  the  judges  seem  to  have  taken  the  same 
course  in  Fmion  v.  Goundry*  Where  a  construction  is  to  be  put  on  a  mer- 
cantile contract,  the  court  do  right  to  consider  what  has  been  the  practice  of 
merchants  with  reference  to  such  a  contract  But  care  must  be  taken  to  ascer- 
tain what  the  practice  is,  and  I  cannot  think  any  court  warranted  by  the  opinion 
of  one  jury  in  pronouncing,  that  words  which  are  incorporated  in  a  contract 
^^1861  °^  ^^  ^^  ^^    ^^  ^^*  °^^  appear  that  any  inquiry  *was  ever  made 

-^  to  learn  the  understanding  of  merchants  on  this  subject,  except  by 
Lord  Mansfibld  in  Smith  v.  De  la  Fontaine. 

I  come  now,  to  the  second  branch  of  your  lordship's  first  question ;  namely, 
whether  it  is  necessary,  in  an  action  on  such  a  bill,  to  aver  in  the  declaration, 
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that  the  same  was  presented  at  the  house  of  Sir  John  Perring  and  Co.  for  pay- 
ment. I  am  aware  tnat  both  the  King*8  Bench  and  Common  Pleas  seem  to 
agree,  that,  if  the  terms  of  an  acceptance  are  obligatory  on  the  holder  to  pre- 
sent the  bill  at  the  banker's,  such  presentment  must  be  averred  in  the  declara- 
tion. With  the  greatest  respect  for  those  who  were  judges  of  the  King's  Bench 
at  the  time  when  those  cases  were  decided,  I  must  *say,  much  confusion  seems 
to  have  prevailed  amongst  them  on  this  subject.  Lord  Ellenborouoh,  in  his 
judgment  in  the  action  on  the  promissory  note  made  payable  at  a  particular 
place,  Sanderson  v.  Botoes,  14  East,  500,  answers  his  own  argument  in  JFVn- 
ton  V.  Goundry:  nor  can  1  subscribe  to  the  propriety  of  the  distinction  taken 
by  his  lordship  and  some  other  of  the  judges,  between  the  effect  of  the  same 
words  in  a  note  and  a  bill.  In  an  acceptance,  the  words  form  a  part  of  the 
original  contract  of  the  acceptor,  as  much  as  they  form  a  part  of  the  original 
contract  of  the  maker  in  a  note.  In  the  Common  Pleas,  the  question  of  plead- 
ing does  not  seem  to  have  been  much  considered.  It  was  scarcely  put  to  that 
court  by  the  argument  at  the  bar,  that  the  objection  of  want  of  presentment 
ought  to  have  been  made  matter  of  defence.  If  presentment  at  the  banker's  be 
not  a  condition,  the  performance  of  which  must  precede  the  payment  of  the  bill, 
there  is  no  necessity  for  averring  such  presentment  in  the  declaration.  By  a 
general  acceptance,  the  acceptor  undertakes  to  pay  the  bill  in  London ;  but  it 
has  never  yet  been  thought,  that  before  you  can  recover  against  the  acceptor,  you 
must  show  a  presentment  on  the  day  the  bill  became  due.  I  cannot  distin- 
guish between  the  time  of  payment  and  place  of  payment,  or  discover  any 
other  difference  between  a  general  acceptance  and  a  special  acceptance  payable 
at  a  banker's,  than  that,  in  the  former  case,  the  acceptor  undertakes  to  have 
the  money  to  take  up  the  bill  at  his  house  of  business,  in  the  latter,  at  his  bank- 
er's. If  presentment  on  the  day  of  payment,  or  ♦place  of  payment,  were  r-^ ,  g^ 
conditions  precedent,  the  holder,  although  prevented  by  causes  which  ^ 
he  could  not  control,  must  lose  his  debt,  if  the  bill  were  not  presented  on  the 
day  of  payment,  for  the  condition  could  not  be  performed  on  any  subsequent 
day;  and  he  must  be  subjected  to  the  same  loss,  if  the  banker  fails,  for  not  pre- 
senting it  at  the  house  of  such  banker,  although  the  acceptor  had  made  no  pro- 
vision for  its  payment.  Such  a  rule  must  always  work  injustice,  and,  there- 
fore, cannot  be  law.  The  acceptor,  if  he  would  avail  himself  of  the  non-pre- 
sentment of  the  bill,  must  show  by  his  plea  that  he  was  ready  at  the  time  and 
place  of  payment  to  take  it  up,  but  that  the  holder  did  not  attend ;  and  must 
bring  the  amount  of  the  bill  into  court.  On  showing,  that  a  tender  of  the 
amount  of  the  bill  was  prevented  by  the  default  of  the  party  to  whom  it  should 
have  been  made,  the  want  of  tender  will  be  excused.  In  all  cases,  a  party  is 
excused  from  doing  what  he  otherwise  ought  to  have  done,  by  showing  that 
the  other  party  prevented  him  from  doing  it.  Arbitrators  sometimes  direct 
money  to  be  paid  on  a  particular  day  at  Lincoln's  Inn  hall ;  and  rents,  annui- 
ties, and  other  pa3rments  are  agreed  to  be  paid  at  certain  specified  times  and 
places.  In  actions  for  the  non-payment  of  the  money  in  such  cases,  it  is  not 
usual  to  aver  in  the  declaration,  that  the  plaintiff  attended  at  the  appointed  time 
and  place  in  order  to  receive  his  money:  and  the  early  books  of  entries  contain 
pleas,  that  the  par^  to  pay.  was  at  the  place  with  his  money,  and  that  he  who 
was  to  receive  did  not  attend. 

Upon  the  second  question  submitted  to  us  by  your  lordships,  I  humbly  sub 
mit,  that  such  an  acceptance  is  to  be  considered  in  law  as  a  qualified  accept* 
ance,  to  pay  the  same  at  the  house  of  Sir  John  Perring  and  Co.,  and  not  a 
general  acceptance  to  pay  the  bill  with  an  additional  engagement  or  direction 
for  the  payment  of  the  same  at  that  house.  I  have  stated  the  grounds  on  which 
I  have  formed  this  opinion,  in  my  answer  to  your  lordships'  first  question. 

On  your  lordships'  third  question,  I  beg  to  say,  that  it  seems  to  me  to  de 
pend  on  the  nature  of  the  qualification  in  the  acceptance,  whether  the  taking  it 
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without  the  previous  authority  or  subsequent  assent  of  A.,  would  prevent  C. 
from  maintaining'  an  action  against  A,  A  qualification  which  may  prejudice 
the  drawer,  would  discharge  him,  if  taken  without  his  assent — such  as  an  ac- 
•iftftl  <^^P^^^<^  postponing  the  payment  *of  the  bill.  An  acceptance  at  a  dif- 
J  ferent  town  from  that  in  which  the  bill  was  drawn,  might  have  the  ef- 
fect of  postponing  pa3rment,  and  also  of  preventing  so  early  a  notice  of  non* 
payment  as  might  have  been  received  from  the  town  in  which  the  bill  was 
drawn.  Besides,  no  line  can  be  drawn  limiting  the  distance  from  the  place  to 
which  the  bill  is  addressed,  at  which  it  might  be  made  payable  by  the  accept- 
ance, beyond  the  town  in  which  it  is  drawn.  A  qualified  acceptance,  making 
the  bill  payable  at  another  town,  taken  by  the  holder  without  the  assent  of  the 
drawer,  would  discharge  the  drawer.  But  I  can  perceive  no  prejudice  which 
can  ^se  to  the  drawer  from  the  holder  taking  an  acceptance  which  changes  the 
place  of  payment  from  the  acceptor's  counting-house,  to  the  house  of  his  bank- 
ers in  the  same  town.  I  believe  that  bills  so  accepted  are  more  easily  dis- 
counted than  those  which  are  accepted  generally;  and  the  greatest  part  of  the 
bills  of  men  in  trade  are  now  accepted  payable  at  a  banker's.  Whoever  draws 
a  bill  now,  knows  that,  most  probably,  it  will  be  so  accepted.  To  allow  a 
drawer  or  holder  to  make  any  objection  on  account  of  such  an  acceptance, 
would  be  to  indulge  their  caprice,  or  give  them  a  pretence  for  calling  for  their 
debts  before  such  debts  are  fairly  due.  I  have  considered  an  acceptance  pay- 
able at  a  banker's  as  merely  changing  the  place  of  payment  from  the  acceptor's 
counting-house  to  the  banker's ;  and  not  as  narrowing  a  right  to  demand  the 
money  any  where,  or  to  sue  the  acceptor  without  demand  or  notice ;  because  I 
cannot  conceive  that  any  such  right  exists.  Bills  of  exchange  are  oflen  ad- 
dressed to  a  man  at  a  particular  house,  from  which  I  infer  that  they  are  to  be 
presented  for  pa3nnient  at  such  house ;  and  that  there  he  is  to  prepare  himself 
(o  pay  them.  If  addressed  to  him  in  London,  the  meaning  is,  not  that  the  bill 
may  be  presented  any  where  in  London ;  but  it  is  presumed  that  the  situation 
of  die  acceptor's  counting-house  is  too  well  known  to  render  it  necessary  that  it 
should  be  mentioned  in  the  address  of  the  bill.  There  is  a  case  in  Lord  Ray- 
mono,  in  which  Lord  Holt  is  reported  to  have  held,  that,  if  a  bill  be  accepted 
without  mentioning  the  house  at  which  it  is  to  be  paid,  the  holder  is  not  obliged 
to  receive  it,  Mutfard  v.  Walcot,  1  Ld.  Raym.  575 ;  that  learned  judge  could 
not  have  thought,  that  mentioning  the  house,  narrowed  the  holder's  right. 
*lRfil  *^^  answer  to  your  lordships'  fourth  question,  I  have  to  submit  that,  if 
-^  A.,  on  receiving  notice  from  C,  that  the  bill  was  accepted  with  a  qualifica- 
tion as  to  the  time  or  place  of  payment,  refuses  his  assent  to  such  acceptance, 
G.  may  treat  the  bill  as  not  accepted,  and  proceed  on  it  against  A.,  without  de- 
livering up  the  bill  to  A.  If  the  drawer  wUl  not  assent  to  the^ acceptance,  which 
the  person  on  whom  he  draws  thinks  proper  to  put  to  the  bill,  he  cannot  com- 
plain if  proceeded  against  as  the  drawer  of  a  bill,  which  the  drawee  has  refused 
to  accept.  The  bill  is  necessary  to  maintain  the  action  against  the  drawer ;  and, 
therefore,  the  holder  must  be  allowed  to  retain  possession  of  it.  A.  having  pre- 
viously given  such  a  bill  for  a  debt  due  from  A.  to  C,  the  latter  is  not  obliged  to 
declare  on  the  bill,  but,  may  bring  his  action  for  the  original  debt. 

My  lords,  I  hope  that  what  I  have  humbly  stated  to  your  lordships  as  legal 
answers  to.  the  questions  proposed  to  us,  will  be  found  to  secure  complete  justice 
to  all  the  parties  to  a  bill,  and  to  promote  the  convenience  of  those  who  are  en- 
gaged in  these  negotiations.  By  allowing  acceptances  to  be  made  payable  at 
their  bankers',  merchants  are  relieved  from  the  risk  attendent  on  keeping  large 
sums  of  money  in  their  own  houses.  By  holding  that  such  an  acceptance  does 
not  make  presentment  at  the  banker's  a  condition  precedent,  a  just  dehi  cannot 
be  lost  through  accident  or  the  negligence  of  clerks  in  not  presenting  the  bill  at 
the  proper  time  and  place ;  nor  is  a  holder  obliged  to  incur  the  expense  and 
trouble  of  a  presentment,  when  he  is  certain  that  no  provision  is  made  for  pay 
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ment :  whilst,  on  the  other  hand,  by  allowing  the  acceptor  to  plead  his  readinei« 
to  pay,  and  bring  the  money  into  couru  yo«  prevent,  by  the  penalty  of  cosu 
vexatious  arrests  and  unnecessary  actions.  By  allowing  holders  and  drawer* 
of  bills  to  object  to  acceptances  which  may  prejudice  their  right,  but  preventing 
either  from  refusing  an  acceptance,  which,  though  not  strictly  according  to  the 
tenor  of  the  bill,  cannot  possibly  affect  their  interest,  the  rights  of  parties  are  se 
cure,  whilst  their  caprice  is  made  to  give  way  to  the  convenience  of  others. 

Your  lordships  have  been  repeatedly  told  by  the  counjel,  both  of  the  plaintiff 
and  the  defendant,  of  the  inconvenience  to  commercial  men  which  is  likely  to  follow 
the  establishment  of  what  is  contended  for  by  the  opposite  party.  There  *never 
was  a  case  more  free  from  apprehensions  of  this  kind.  Mercantile  r$igQ 
men  only  want  certain  rules  upon  these  subjeots*  As  soon  as  your  lord-  ^ 
ships  shall  have  declared  what  are  the  proper  rules,  all  judges  will  act  upon 
them,  and  all  mercantile  men  will  regulate  their  transactions  according  to  then. 
If  your  lordships  shall  say  that  the  acceptor  may  by  his  aoeeptance  make  hiii 
bill  payable  only  at  his  banker's,  but  that  the  words  used  by  this  acceptor  am 
not  sufficient  to  express  such  a  qualified  acceptance,  future  acceptors  will  u»it 
terms  which  express  this  qualification  of  their  contract  more  cleaiiy.  If  draw 
ers  apprehend  that  such  an  acceptance  is  likely  to  occasion  a  return  of  their  billn 
as  being  refused  acceptance,  they  will  guard  against  this  by  requesting,  in  thti 
body  of  their  bills,  the  drawee  to  accept  them  payable  either  at  his  counting* 
house  or  his  banker's.  Every  holder  will  then  know,  that  he  holds  theii 
bills  subject  to  their  being  accepted  either  generally  or  specially,  and  will,  thus, 
be  prevented  from  returning  them  for  want  of  a  sufficient  acceptance. 

Richardson,  J.  (having  stated  the  record  and  the  four  questions,  and  havina 
informed  their  lordships  diat  he  should,  with  their  leave,  consider  the  first  and 
second  questions  together.)  This  is  the  case  of  a  bill  of  exchange,  drawn  by  a 
person  at  Gosport,  upon  a  person  at  Torpoint,  requiring  him,  in  general  terms, 
to  pay,  at  two  monthis  after  date,  a  sum  of  money  to  the  order  of  the  drawer, 
whirh  the  drawee  has  accepted,  payable  at  the  house  of  trade  pf  certain  bankers 
in  London.  The  question  is,  what  effect  does  such  an  acceptance  produce  on 
the  drawer,  as  to  the  conduct  to  be  pursued  by  him  before  he  sues,  and  as  to 
the  averments  to  be  inserted  in  his  declaration,  when  he  sues  upon  the  biU  ?  It 
has  not  been,  and,  I  think,  cannot  be  denied,  that  the  drawee  of  a  bill  of  exchange 
is  at  liberty  to  qualify  his  acceptance,  as  by  annexing  a  condition,  or  by  enlarging 
or  diminishing  ^e  time  of  payment ;  and,  as  he  may  enlaige  or  diminish  the  time, 
so  he  may,  by  his  acceptance,  fix  the  place  of  payment ;  and,  in  all  such  cases,  1 
think  it  follows,  that,  as  he  is  no  otherwise  party  to  the  bill  than  by  his  acceptance, 
the  holder  is  bound  to  sue  him  according  to  his  acceptance ;  for  the  acceptancs 
is  the  only  evidence  of  contract  as  to  him.  The  time  or  place  of  payment  ex* 
pressed  in  an  acceptance  is  as  much  a  part  of  the  acceptor's  'contract,  as  r*|n| 
the  like  expression  of  time  or  place  in  the  body  of  a  promissory  note  is  ^ 
part  of  the  maker's  contract :  both,  I  think,  are  entitled  to  equal  regard  in  asoer* 
taining  the  rights  of  the  parties.  What  then  is  the  meaning  of  the  terms  of  this 
acceptance,  **  Payable  at  Sir  John  Perring's  and  Co.,  bankers,  London !"  1 
think  the  meaning  is  the  same,  as  if  the  acceptor  had  said,  ^  I  cmdertake  to  pay 
this  bill  at  the  house  of  Sir  John  Perring  and  Co.  bankers,  London."  I  think 
that  it  is  not  a  general  acceptance  with  an  additional  engagement  or  direction  as 
to  the  place  of  payment  superadded,  but,  that  it  is  to  be  considered  in  law  as  an 
acceptance  to  a  certain  extent  qualified ;  and,  that  the  legal  extent  of  this  qualtfi* 
cation  is  the  same,  as  it  is  in  other  cases,  where  a  man  contracts  to  pay  mo- 
ney at  a  particular  place.  It  is  material  then  to  consider,  what  is  the  legal 
effect  of  a  contract  to  pay  money  at  a  particular  place  ?  I  apprehend  it  is 
this ;  that  the  debtor  shall  stand  excused  of  damages  and  costo,  if  he  is  ready  t« 
pay  the  money  at  that  place,  according  to  his  contract ;  but  that  the  debt  is  not 
Vst  to  the  cTeditor  by  an  omission  on  his  part  to  demand  it  there,  except,  pei 
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hapsy  in  cases  where  it  can  be  shown  that  such  omission  has  occasioned  dam- 
age to  the  debtor.  If  so,  it  follows,  that  it  is  not  necessary,  on  the  part  of  the 
creditor  suing  for  the  debt,  to  aver  in  his  declaration,  that  a  demand  was  made 
at  the  place ;  but,  that  the  defendant,  by  way  of  excuse  against  damages  and 
costs,  must  show,  that  he  was  ready  at  the  place  to  pay,  but  that  no  one  was 
there  on  the  part  of  the  creditor  to  receive :  and,  for  this  purpose  he  must  plead 
a  special  plea  in  the  nature  of  a  plea  of  tender,  and  must  bring  the  money  into 
court..  Such,  at  least,  is  the  general  rule,  namely,  that  tlie  money  must  be 
brought  into  court :  though  I  am  not  prepared  to  say,  that  an  exception  might 
not  arise,  if  the  defendant,  in  any  particular  case,  could  show,  that  the  money 
bad  since  been  lost  by  the  neglect  of  the  creditor  to  receive  it  at  the  time  and 
place  appointed.  This,  I  apprehend,  is  the  law  in  the  case  of  covenants,  and 
of  bonds,  with  or  without  penalty,  for  payment  of  money  at  a  particular  place ; 
and  of  rent,  where  a  particular  place  of  payment  is  expressed  in  tlie  reserva- 
tion ;  or,  where  it  is  not  so  expressed ;  in  which  latter  case,  the  law  makes  it 
*1021  P^y^^^^  ^P^'^  ^®  ^^«     1  ^^^  mention  some  ^instances.     In  an  action 

-1  of  debt  for  28/.  Rast.  158  b,  the  decbiration  stated,  that  the  defendant, 
by  his  bill  obligatory,  sealed  with  his  seal,  (profert,)  at  London,  acknowledged 
himself  to  owe  to  the  plaintiff  10/.  16«.  of  the  money  of  Flanders,  (parcel  of 
the  28/.,)  which  19/.  169.  were  then  and  still  are  of  the  value  of  14/.  of  Eng 
lish  money,  to  be  paid  to  plaintiff  in  the  Cold  Mart  then  next  following 
Then  followed  an  averment,  that  the  Cold  Mart  was  a  certain  fair  held  at  Lon- 
don, in  the  parish  and  ward  aforesaid,  from  the  10th  August,  1501,  to  the  20th 
September  next  following.  The  declaration  then  settf  out  another  bill  obliga- 
tory, for  other  19/.  16«.  Flemish,  equal  to  14/.  English,  to  be  paid  at  the  Paske 
Mart,  witii  similar  averments ;  and  concludes,  '^  yet  the  said  defendant,  although 
often  requested,  the  said  30/.  12».  of  Flemish  money,  nor  the  said  28/.  of  Eng- 
lish money,  has  not  paid  to  the  plaintiff,  but  to  pay  die  same  to  him  has  hitherto 
refused,  and  still  refuses."  The  defendant  pleads,  that  the  Cold  Mart  was  a 
certain  fair  held  at  Bridges,  in  Flanders,  in  parts  beyond  the  seas,  without  the 
realm  of  England,  from  a  certain  day  to  a  certain  other  day,  and  tliat  the  19/. 
109.  were  wqrth  only  60«.  of  English  money,  and  makes  a  similar  averment  as 
to  the  Paske  Mart.  He  then  avers,  that  he  was  at  the  said  fairs,  called  tlia 
Cold  Mart  and  the  Paske  Mart,  ready  to  pay  to  the  plaintiff  0/.  of  English  mo- 
ney, if  he,  the  plaintiff,  had  been  there,  and  willing  to  deliver  to  the  defendant 
the  said  bills ;  and  that  neither  the  plaintiff,  nor  any  one  for  him,  was  then 
there  to  receive  the  said  6/.;  and,  that  he  has  always  since  been  ready  to  pay, 
and  brings  the  same  into  court;  and  concludes  with  traversing,  that  the  mar- 
kets were  held  in  London;  and  also  traversing,  that  the  19/.  16^.  Flemish, 
were  worth  14/.  English.  The  replication  avers  that  19/.  16s.  Flemish  were  of 
the  value  of  14/.  English ;  and  concludes  to  the  country.  Whereupon  a  jury  de 
medietate  lingum  is  awarded.  In  an  action  of  debt  for  rent,  Rast.  175  a,  by  tlie 
abbot  of  tlie  monastery  of  Holy  Cross  of  W.,  the  declaration  shows  a  demise 
of  a  manor  and  lands  for  a  year,  rendering  40/.  at  W.  aforesaid,  at  the  four 
feasts  of  the  year ;  that  the  defendant  occupied  for  the  year ;  and  that  the  40/. 
*1931  ^^  ^^  ^  arrear  to  plaintiff,  per  quod  actio  accrevit;  and  concludes,  that 

■^  defendant  has  not  paid,  although  often  ^requested.  The  defendant 
pleads  certain  acquittances  as  to  part,  and  levy  by  distress  for  the  residue.  The 
plaintiff  replies  non  est  factum^  as  to  tlie  acquittances,  and  denies  the  levy  by 
distress.  In  an  action  of  debt,  Rast,  822  b,  against  executors,  the  declaration 
states  that  tlie  testator,  by  his  bill  obligatory,  acknowledged  to  owe  to  plaintiff 
17/.  10«.,  to  be  paid  in  three  half  years,  that  is  to  say,  6/.  10«.  at  Storebrich 
fair  next,  and  the  rest  at  other  fairs,  averring  when  the  fairs  were  lield,  and 
concluding,  tliat  testator  and  executor  have  not  paid,  although  often  requested 
The  defendant  pleads  ne  ungues  executor.  The  plaintiff  replies.  The  defeni. 
ant  rejoins.     The  plaintiff  there  had  a  verdict,  and  judgment.     To  an  action 
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of  debt  for  rent,  Thompson's  Entries,  159,  pi.  167,et8eq.,  the  defendant  pleads, 
that  he,  on  the  said  day,  &c.,  for  the  space  of  half  an  hour  before  sunset  of 
the  said  day,  was  at  the  same  common  dining-hall  of  Thavies  Inn,  situate,  ^., 
ready,  and  offered  to  pay  the  plaintiff  the  said  3/.  rent,  which  he  was  bound  to 
pay  on  that  day,  according  fo  the  form  and  effect  of  the  said  indenture ;  and 
that  neither  the  plaintiff  nor  any  one  authorized  by  him,  was  then  there  to  re- 
ceive ;  -that  he  has  always  since  been  ready  to  pay,  and  brings  the  money  into 
court.  The  replication  states,  that  the  plaintiff  receives  the  money,  and  for 
damages,  protesting  to  the  readiness  and  offer  to  pay,  replies  a  subsequent  de- 
mand and  refusal,  (not  alleged  to  be  at  the  place.)  The  rejoinder  denies  the 
demand.  To  an  action  of  debt  for  rent,  2  Modus  Intrandi,  PI.  Gen.  234,  tlie 
defendant  pleads  (after  oyer  of  the  writing)  that  he,  on  the  day  in  the  condition 
mentioned,  for  the  space  of  an  hour  before  sunset,  and  after,  was  at  the  said 
mansion-house  in  the  said  condition  specified,  ready  to  pay  the  said  40/.,  ac« 
cording  to  tlte  form  and  effect  of  the  said  condition ;  and  ^at  neither  the  plain* 
tiff,  nor  any  one  lawfully  authorized  by  him,  was  then  there  to  receive ;  sempei 
paratus^  and  profert  in  curiam.  The  plaintiff  replies,  that  he  was  there  to 
receive,  and  traverses  that  the  defendant  was  there  ready  to  pay.  The  defend- 
ant rejoins,  wliereupon  issue  is  joined.  In  Marshall  v.  fFisdale^  Freeman,  148, 
to  an  action  for  10/.  rent,  the  defendant  pleads  a  tender  of  0/.,  and  that  r^^oA 
he  paid  the  ^other  1/.  for  taxes.  The  plea  was  held  bad,  because  he  ^ 
did  not  plead  the  tender  at  the  place  where  the  rent  was  agreed  to  be  paid. 
The  court  said,  it  could  not  properly  be  paid  any  where  else.  In  Crouch  v. 
Faatolfe,  Sir  Tho.  Ray,  418,  to  an  action  of  debt  for  rent,  the  defendant  pleads, 
that  he  was  at  the  place  on  the  day,  from  before  sunrise  to  sunset,  ready  to 
pay,  and  that  the  plaintiff,  nor  any  one  in  her  behalf,  &c.,  was  there  to  receive ; 
semper  paratus^  and  profert.  It  was  held  a  good  plea,  though  no  tender  was 
alleged.  These  precedents  and  authorities,  with  many  others  which  may  be 
found  in  our  old  books  of  pleadings,  and  especially  in  cases  of  rent,  which  the 
law  makes  payable  upon  the  land,  seem  to  me  to  be  strong  evidence  of  what 
the  law  is  in  cases  of  contract  to  pay  money  at  a  particular  place ;  and  to  es- 
tablish two  propositions  which  may  be  considered  as  general  rules,  though,  like 
other  general  rules,  subject  perhaps  to  exceptions  under  special  circumstances. 
First,  that  a  demand  at  the  place  is  not  a  condition  precedent  to  the  creditor's 
right  to  sue  for  the  money,  nor,  of  course,  necessary  to  be'  averred  in  his  de- 
claration. Secondly,  that  the  defendant  may  excuse  himself,  by  pleading  that 
he  was  ready  to  pay  the  money  at  the  place  appointed ;  but  that,  in  such  plea 
he  must  show  that  he  has  always  since  been  ready,  and  must  bring  the  money 
into  court.  The  same  law  appears  to  me  to  be  applicable  to  the  acceptances 
of  bills  of  exchange  such  as  this  acceptance  is,  which  I  consider  to  be  a  con- 
tract by  the  acceptor  to  pay  the  money  at  the  place  by  him  expressed.  I  am 
aware  that  this  opinion  is  inconsistent,  not  only  with  the  cases  of  Callaghan  v, 
dyletU  3  Taunt.  397,  and  Oammon  v.  SchmoU,  5  Taunt.  344 ;  but  also  with 
the  opinions  expressed  by  the  Court  of  King's  Bench  in  Saunderson  v.  Bowes^ 
14  East,  500,  and  acted  upon  by  the  same  court  in  Dickinson  v.  Bowes ^  16 
East,  1 10 ;  and  also  acted  upon  by  the  Court  of  Exchequer  Chamber  in  Bowes 
V.  Howe  in  error,  5  Taunt.  30.  The  two  first  mentioned  cases,  were  cases  of 
bills  of  exchange  accepted,  payable  at  a  particular  place ;  the  three  latter  were 
eases  of  promissory  notes,  expressed  in  the  body  of  *them  to  be  payable  r«|  ge 
at  a  particular  place ;  and,  in  all  of  them,  a  demand  at  that  place  was  '- 
•ronsidered  as  a  condition  precedent  to  the  holder's  right  to  sue  upon  them.  I 
Imve  felt  the  weight  of  these  authorities,  and  it  has  not  been  without  much  con* 
sideratioii  that  I  have  felt  myself  at  liberty  now  to  dissent  from  them.  But, 
considering  that  the  general  question,  upon  which  so  much  difference  of  opi- 
nion has  prevailed,  is  now  before  this  court  of  ultimate  resort  for  a  final  dec-i- 
inon,  which  must  operate  as  a  general  rule  in  all  future  cases,  it  is  very  impor- 
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tant  that  that  rule  should  be  founded  on  true  principles,  and,  as  far  as  is  con- 
sistent with  such  principles,  that  it  may  be  practically  convenient.  For  thi? 
reason  I  have  ventured  to  inquire  into  the  g^unds  of  these  decisions.  In  the 
c^iseM  which  occurred  in  the  Common  Pleas,  I  do  not  find  that  the  point  on 
which  my  opinion  is  founded,  (namely,  that  where  money  is  to  be  paid,  at  a 
specified  place,  it  is  matter  of  defence,  and,  that  it  is  therefore  incumbent  on  the 
defendant,  to  show  that  he  was  ready  at  tlie  place  to  pay,)  was  fully  brought 
before  the  consideration  of  the  Court :  no  authorities,  at  least,  appear  to  have 
been  cited  in  support  of  it.  In  the  case  of  Saunderaon  v.  Bowea^  in  the  King'» 
Bench,  which  was  followed  by  the  cases  of  Dickinson  v.  Bowts^  and  Bowes  v. 
Howe,  with  deference,  I  think,  that  the  court  fell  into  a  mistake  in  supposing, 
as  they  seem  to  have  done,  that  the  rule  requiring  the  defendant  to  show,  by 
way  of  excuse,  that  he  was  ready  with  his  money  at  the  place  appointed  for 
payment,  (which  rule  they  admitted  in  the  case  of  bond  under  penalty,)  was 
confined  to  such  cases  where  a  penalty  was  to  be  excused,  and  where  tlie  de- 
fendant was  called  upon  to  plead  the  condition,  of  which  he  wished  to  avail 
himself.  I  humbly  apprehend  that  there  is  no  such  distinction ;  and  that  I 
have  shown  by  the  precedents  and  authorities  before  cited,  that  the  same  rule 
equally  applies  to  the  cases  of  single  bills,  without  penalty;  and  indeed,  as  I 
conceive,  to  all  cases  where  the  contract  is  to  pay  money  at  a  particular  place. 
It  may  be  suggested,  that,  if  the  doctrine,  which  I  have  ventured  to  express,  be 
applicable  to  the  acceptance  of  bills  of  exchange,  it  is  extraordinary  that  no 
case  has  occurred,  or,  at  least,  that  none  has  been  cited,  where  such  a  plea  has 
been  pleaded  by  an  acceptor.  To  this  I  should  answer,  that  probably  no  case 
•1961  ^^  occurred  where  an  acceptor  has  been  sued  without  a  *previou8  de- 
-'  mand  of  the  money,  or,  without  such  circumstances  existing  as  evinced 
fliat  he  was  not  ready  to  pay.  And  this  leads  me  to  remark,  (though  I  am 
aware,  that  convenience  alone  is  not  a  legitimate  ground  of  decision,  unless  it 
be  consistent  with  law,)  that  to  require  the  defendant  to  aver  and  prove  readi- 
ness to  pay  in  the  few,  if  any,  cases,  where,  notwithstanding  his  readiness,  he 
may  be  vexatiously  sued,  rather  than  to  require  the  plaintilf,  in  all  cases,  to  aver 
and  prove  an  unavailing  demand,  wHl,  as  I  humbly  conceive,  be  a  more  conve- 
nient, as  well  as  a  more  just  rule  for  both  parties,  and  more  merciful  to  defend- 
ants themselves.  For  if,  as  the  fact  is,  in  almost  every  case  of  an  action 
brought  against  the  acceptor  of  a  bill,  the  defendant  has  failed  to  pay  from  mere 
inability;  to  require  proof  of  the  previous  demand,  will  only  add  the  expense 
of  one  more  witness,  sometimes  brought  from  a  distant  part  of  the  kingdom,  to 
the  burden,  which  the  defendant  was  before  unable  to  bear :  whereas,  on  the 
other  hand,  if  an  action,  without  previous  demand,  should  ever  vexatiously  be 
brought  against  an  acceptor,  who  was  really  ready  with  his  money  at  the  place 
appointed  according  to  his  contract,  he,  by  pleading  his  readiness,  and  bringing 
his  money  into  court,  may  discharge  himself  from  damages  and  costs,  and  the 
plaintiff  will  josdy  be  punished  for  his  vexation  by  the  payment  of  costs. 

I  have  one  other  observation  only  to  make  on  tliis  part  of  the  case.  It  may 
be  said,  that  unless  the  holder  be  bound  to  demand  payment  at  the  place  ap- 
pointed, he  may  demand  it  at  some  other  place,  where  the  acceptor  is  not  pre- 
pared with  funds.  I  answer,  that,  if  such  a  case  should  occur,  I  think  the 
acceptor  would  be  entitled  to  a  reasonable  time  to  draw  his  funds  to  that  place. 
For  this,  the  case  of  Hoisted  v.  VauUyden^  I  Rol.  Ab.  443,  pi.  5,  20,  is  an 
authority,  where  (the  defendant  having  by  deed  acknowledged  that  he  owed 
to  the  plaintiff  111/.,  and  covenanted  that  the  same  should  be  paid  by  C.  at 
Rotterdam,  in  Holland,  on  the  first  demand  that  should  be  made,)  it  was  held, 
on  a  special  verdict,  that  the  plaintifl*  might  make  his  demand  at  Dort,  which  is 
ten  mUes  from  Rotterdam,  or  in  England ;  but,  that  in  such  case,  the  defendant 
ought  to  have  a  reasonable  time  to  pay,  regard  being  had  to  the  distance. 
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*In  answering  ihe  third  question  proposed  by  your  lordships,  I  think  r»|g* 
it  necessary  to  distinguish  between  a  qualification  as  to  time,  and  a  quali-  ^ 
fication  as  to  place  ;  any  qualification  as  to  time,  whether  the  time  of  payment 
be  thereby  accelerated  or  retarded,  which  the  holder  permits  to  be  introduced 
into  an  acceptance  without  the  concurrence  of  the  drawer,  must,  I  think,  have 
the  effect  of  discharging  the  drawer.  I  think  it  must  have  such  effect,  because 
it  necessarily  varies,  and  must  be  intended  to  prejudice  his  situation,  as  to  the 
time  when  he  may  be  called  upon  to  pay  on  the  acceptor's  default,  and  as  to 
the  time  when  he  must  resort  to  his  remedy  over  against  the  acceptor.  As  to 
place,  I  think  it  is  not  every  qualification  of  place  which  may  be  introduced 
into  an  acceptance,  without  the  privity  of  the  drawer,  that  will  necessarily  dis- 
charge the  drawer  ;  but  to  produce  that  effect,  I  think  the  qualification  must  be 
such  as  must  vary,  and  may  be  intended  to  prejudice  his  situation.  For  instance, 
if  a  bill  drawn  upon  a  person  in  the  Temple,  be  by  him  accepted,  payable  at 
the  banking  house  of  Messrs.  Child  and  Co.,  at  Temple-bar,  this,  I  think,  would 
not  have  the  effect  of  discharging  the  drawer.  But,  if  such  bill  were  accepted, 
payable  at  Dublin  or  Amsterdam,  this,  if  taken  without  the  privity  of  the  drawer, 
would  1  think,  discharge  him  ;  because  it  would  necessarily  vary,  and  might 
reasonably  be  intended  to  prejudice  his  situation,  as  to  the  time  when  he  could 
receive  notice  of  the  acceptor's  default,  and  as  to  his  remedy  over  against  the 
acceptor.  It  may  be  difficult  to  lay  down  prospectively  a  precise  rule,  applicable 
to  all  cases,  for  defining  the  degree  of  distance  from  the  residence  of  the  drawer, 
at  which  he  may  be  permitted  by  the  holder  to  appoint,  by  his  acceptance,  the 
place  of  payment,  without  discharging  the  drawer.  I  should  say,  that  to  pro- 
duce that  efifect,  the  distance  must  be  such,  as  would  probably  delay  the  drawer 
in  his  receipt  of  notice  of  the  acceptor's  default  of  payment,  or  throw  some 
increased  difficulty  upon  him  in  his  remedy  over  against  the  acceptor. 

In  answer  to  the  fourth  question  proposed  by  your  lordships,  I  think,  that  in 
tlie  case  put,  C.  might  maintain  an  action  against  A.,  upon  the  original  debt,  with- 
out first  returning  to  A.  the  bill  drawn  by  him,  C.  having  first  cancelled  the 
qualified  acceptance  offered  by  B.,  to  which  A.  is  supposed  to  have  refused  his 
consent.  Such  an  acceptance,  so  *offered  by  the  drawee,  but  refused  by  r«jQg 
the  payee,  because  the  drawer  refuses  his  consent,  is  to  be  considered  as  ^ 
no  acceptance  at  all ;  the  bill  becomes  a  dishonoured  bill,  and  consequently  the 
payee  has  an  immediate  remedy  against  the  drawer,  either  upon  the  bill,  or  upon 
the  original  debt. 

G ARROW,  B.,  concurred  entirely  with  Best,  J.,  and  Richardson,  J.,  both  in  their 
opinions,  and  the  reasons  given  by  them  for  those  opinions;  and  referred  to  them 
as  containing  his  own  views  of  the  case ;  observing  only,  in  addition,  that  it 
was  well  known  in  the  mercantile  world,  that  the  Governor  and  Company  of 
the  Bank  of  England  had  determined  to  discount  no  bills  which  were  not  ac- 
cepted, payable  at  a  banker's. 

BuRRouoH,  J.  In  answer  to  the  first  question  proposed  by  your  lordships,  I 
submit,  that  the  usage  and  custom  of  merchants  does  not  require,  that  the  drawee 
shall  accept  a  bill  of  exchange  in  any  given  form.  He  may  accept  it  by  parol, 
or  in  writing.  He  may  accept  it  generally ;  and,  if  he  does  so,  he  is,  in  the 
language  of  some  of  the  cases,  generally  and  universally  liable  :  Or,  he  may  ac- 
cept it  specially ;  and,  then,  he  is  liable  according  to  the  tenor  of  the  bill  and  his 
acceptance  thereof.  Whatever  the  acceptance  may  be,  if  an  action  be  brought 
against  the  acceptor,  the  declaration  must  truly  state  the  acceptance ;  for,  the 
acceptance  contains  the  terms,  on  which  he  has  agreed  to  the  bill.  I  am  of 
opinion,  that  the  acceptance  is  a  contract  which  must  be  construed,  as  all  other 
contracts  are,  according  to  the  intention  of  the  party  contracting,  to  be  collected 
from  the  nature  and  words  of  the  contract  itself.  The  acceptance,  if  special, 
binds  him  sub  mo.lo^  and  not  generally.     There  is  neither  hardship  or  illegality 
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m  this.  In  the  present  oase,  the  intention  appears  to  me  to  have  been  to  do 
away  with  the  necessity  and.  trouble  of  a  personal  application  to  him,  upon  the 
bill  becoming  due,  and  orf*  his 'keeping  money  by  him  to  pay  it,  but  to  substitute 
a  much  more  convenient  c6ursj^-m  the  first  instance.  No  holder  of  a  bill,  when 
he  goes  to  the  banker's  shop, '^Xj7f cXs  to  find  the  acceptor  behind  the  counter: 
on  the  contrary,  he  knows  he  %lMfll,^kjt  find  him  there.  On  the  face  of  tliis 
eount,  the  bill  is  alleged  to  have  been  ape^ted  according  to  the  usage  and  cus- 
•1091   ^^  ^^  merchants :  yet  the  docfrinV^f  the  case  of  Smith  v.  De  la  Fon- 

■^  tainey  and  other  subsequent  cases**{6^  .that  the  acceptor,  notwithstanding 
a  special  acceptance,  is  generally  and  univefsarfy  liable.  This  is  a  doctrine  to 
which  I  cannot  subscribe.  The  effect  of  such  doi^Crine  is,  that,  notwithstanding 
a  well  known  place  is  pointed  out  where  the  money  jila5^  be  obtained,  the  holder 
shall  be  at  liberty  to  arrest  the  acceptor  the  moment  th*^*jfiU4)ecomes  due,  and  to 
turn  a  special  and  qualified  undertaking  into  a  general  oiii;1iaying  very  different 
consequences.  It  seems,  however,  to  be  now  conceded, 'thtTt/this  doctrine  can- 
not be  supported.  But,  then,  it  is  said,  that  this  special  qnallfi^d  acceptance 
makes  no  difference  as  to  the  averments  in  the  declaration,  except  a>t6  the  state- 
ment of  the  acceptance.  As  I  understand  the  acceptance  stated  in  this  declara- 
tion, I  am  of  opinion,  first,  that  it  imports  that  there  is  a  fund  in  the  hands  of 
the  banker  to  answer  the  amount  of  the  bill ;  and,  secondly,  I  say,  that  this  ac- 
ceptance means  to  impose  and  does  impose  on  the  holder  an  act  to  be  done  by 
him,  namely,  to  present  the  bill  at  the  bankers  for  payment :  If  payment  is  not 
made  on  application,  the  acceptor's  contract  is  broken,  and  not  till  then.  But 
the  holder  must  state  in  his  declaration  the  title  to  his  action,  which  is,  that  the 
bill  was  presented  and  not  paid,  and  so  his  cause  of  action  has  arisen  against  the 
acceptor. 

The  case  o(  Bishop  v.  Chitty,  Str.  1195,  in  no  way  assists  the  case  of  the 
defendant  in  error.  The  underwriting  of  the  order  for  the  payment  of  the 
money  in  that  case,  I  admit,  amounted  to  an  acceptance,  and  it  was,  indeed,  de- 
clared on  as  such  ;  the  possession  of  the  bill  with  the  order  for  payment  of  it 
were,  in  my  judgment,  sufficient  to  throw  on  the  plaintiflf  the  burden  of  proof, 
that  he  had  presented  the  order,  and  could  not  obtain  payment  of  it.  It  was 
there  holden  by  Lord  Chief  Justice  Lee,  to  be  the  plaintiffs  loss  ;  for,  he  said, 
it  was  to  all  purposes  a  draft,  which  is  always  considered  as  actual  payment 
when  a  reasonable  time  to  receive  it  in  has  elapsed.  Smith  v.  Abbott^  Str.  1 152, 
b  an  instance  of  a  conditional  or  contingent  acceptance,  and  in  which  it  was  in- 
cumbent on  the  plaintiflf  to  state  in  his  declaration,  and  to  prove  at  the  trial,  that 
»^ool   ^^  contingency  *had  happened.  The  acceptance  was  '*  to  pay  when  goods 

J  consigned  to  him,"  (and  for  which  the  bill  was  drawn)  "  were  sold."  The 
court  held,  that  the  acceptance  was  within  the  custom  of  merchants  ;  and  said, 
that  the  plaintiff  might  have  refused  it.  The  court  said  also,  '*  it  will  affect  trade, 
if  factors  are  not  allowed  to  use  this  caution,  when  bills  are  drawn  before  they 
have  an  opportunity  to  dispose  of  the  goods.  A  man,  who  is  drawn  upon  at 
ten  days'  sight,  may  accept  for  thirty,  though  the  other  might  protest  the  bill." 
So,  in  this  case,  I  say,  it  will  aflfect  trade,  if  a  man  is,  at  all  events,  contrary  to 
his  intention,  to  be  deemed  to  have  accepted  generally :  or,  if  his  acceptance 
in  this  form  is  to  be  so  construed,  as  to  make  him  liable  to  be  held  to  bail  as 
soon  as  the  bill  becomes  due.  The  fallacy,  in  this  case,  seems  to  me  to  con- 
Fist  in  supposing,  that  the  acceptor  has  engaged  for  a  personal  payment  at  the 
bankers.  This  appears  to  me  to  be  contrary  to  tlie  intention  ahd  the  effect  of 
the  acceptance,  to  be  collected  from  the  words  of  it.  Suppose  the  acceptance 
to  have  been  in  this  form.  '* Accepted  to  be  paid  by  me,  if,  on  application  to 
Messrs.  Perring  and  Co.,  my  bankers,  when  the  bilU  becomes  due,  it  shall  not 
be  paid  by  them ;"  there  is  nothing  in  the  usage  and  custom  of  merchants  to 
show,  that  such  an  acceptance  would  not  have  been  good.  But,  whether  an  ac- 
ceptance be  good  or  bad  within  the  custom,  if  tlie  party,  who  leaves  the  bill  for 

i2 
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acceptance,  receives  it  back  without  objection,  he  noiust  abide  by  it  If  he  can- 
not recover  according  to  the  custom,  it  is  his  own  faol^  The  acceptor  can  only 
be  liable  to  an  endorsee  on  an  acceptance  within tbe'-onstoni.  In  my  judgment, 
the  acceptance  in  the  case  before  the  house*iaiii- effect  such  as  I  have  sup- 
posed ;  that  this  was  the  intention  of  thep»rt>s'I*think  there  can  be  no  doubt; 
the  words  of  the  acceptance  appear  to  .m^ie' manifest  it.  In  Julian  y,  Sho^ 
brooke,  2  Wils.  0,  the  defendant  had- jacct»p\ed  a  bill  on  account  of  the  ship 
Thetis,  when  in  cash  for  the  shipts.  cargo.  It  appears  in  the  report  of  that  case, 
that  the  acceptance  was  sostated*inrlfre  declaration,  and  that  the  plaintiffs  averred 
in  tiis  declaration  (as  I  think  he  Was  obliged  to  do)  that,  on  the  day  when  the 
bill  became  payable,  the  defendant  was  in  cash  for  the  said  ship's  cargo.  This 
the  plaintiff  must  havQ«J)i^n  Jk>und  to  prove  at  the  trial ;  f  because  it  was  r^oni 
part  of  his  case,  aj^HtVonsisted  of  matter  in  the  affirmative.  In  the  ^ 
present  case,  the  defi^Si^ant  in  error  must  contend,  that,  if  the  cause  had  gone  to 
trial  on  proof  pf'^e^  acceptance,  he  would  have  established  ^  prima  facie  C2se ; 
for  he  mighiJijiie  uiged  on  the  plea  of  yum  assumpsit^  that  the  objection  (if 
any)  was-oji  tike*  record.  As  this  record  is,  the  question  arises  on  a  special  de- 
murrer. I  am  of  opinion,  however,  that  the  declaration  is  substantially  defec- 
tive. First,  because  a  material  averment  is  omitted,  namely,  the  presentment 
of  the  bill  for  payment  at  the  bankers.  Sir  John  Perring  and  Co.,  which  is 
matter  in  the  affirmative,  and,  I  think,  that  it  lay  on  the  plaintiff  to  aver  it. 
Secondly,  because  the  cases  referred  to  in  support  of  the  assertion,  that  the 
answer  was  to  come  on  the  part  of  the  defendant  below,  do  not  support  that 
assertion.  The  cases  supposed  were  covenant  to  pay  money  at  a  certain  place 
on  a  certain  day :  (ex.  gr.)  to  pay  to  the  plaintiff  in  an  action  of  covenant 
100/.  on  the  1st  of  August,  at  or  in  the  common  dining-hall  of  Lincoln's  Inn. 
It  is  said,  that,  in  a  declaration  on  such  a  covenant,  tlie  plaintiff's  breach  is  good, 
''  that  the  defendant  did  not  pay  the  money  on  the  day  at  or  in  the  common 
dining-hall  aforesaid,  but  neglected  and  refused  so  to  do."  I  admit  that  this  is 
so,  but  it  is  so,  because  the  defendant  covenants  to  do  the  act  personally  to  the 
plaintiff  at  that  place ;  and  the  breach  is,  that  he  did  not  do  it  at  the  day  and 
place,  but  neglected  and  refused  so  to  do.  This  is  good  in  a  declaration,  which 
is  to  be  certain  to  a  certain  intent  in  general ;  and  it  implies,  that  the  plaintiff 
was  there  ready  to  receive,— «the  parties  having  agreed  to  time  and  place.  If 
this  acceptance  had  amounted  to  an  engagement  by  the  acceptor  to  pay  per- 
sonally at  Sir  John  Perring's  and  Co.,  the  case  alluded  to  might  have  had  some 
weight.  But  this  acceptance  is  not  so,  nor,  from  the  language  of  it,  can  it  be 
taken  to  be  so  meant ;  but,  as  appears  to  me,  tlie  contrary  was  intended,  viz : 
that  Sir  John  Perring  and  Co.,  the  bankers,  were,  in  the  first  instance,  to  be 
looked  to  for  the  money ;  and  that  the  acceptor  was  to  be  resorted  to  in  case  of 
non-payment  by  them. 

I  will  now,  shordy,  advert  to  the  cases  more  immediately  applicable  to  the  sub- 
ject ;  and  the  weight  of  those  cases  appears  to  me  to  be  in  favour  of  the  r»202 
*  plaintiff  in  error.  The  first  case,  to  which  I  have  occasion  to  refer,  is  *- 
Smith  V.  De  la  Fontaine^  Holt,  N.  P.  C.  366,  note.  In  that  case.  Lord  Mans- 
field is  reported  to  have  held,  that  the  words  accompanying  an  acceptance  *'  pay- 
able at  a  particular  place,"  or  the  words  "payable  at,"  &c.,  were  not  words  re 
slricting  or  qualifying  the  acceptor's  liability ;  but  rendering  him  gencrelly  and 
imiversally  liable :  and,  that  it  was  not  necessary  to  prove  a  demand  at  the  par- 
ticular place  in  an  action  against  such  acceptor.  If  this  was  meani  of  an 
acceptance,  by  which  the  acceptor  personally  engaged  to  pay  at  a  particular 
place,  I  should  feel  no  objection  to  the  observation :  but,  if  it  was  meant  to  ap- 
ply to  cases  wherein  the  acceptance  has  no  such  import,  I  do  not  think  it  law. 
The  next  case  was  that  of  Saunderson  v.  Judge^  2  H.  Bl.  509,  which  does 
not  effect  the  question  in  this  cause.  There  the  promissory  note  was  in  the 
ordinary  form.     It  was  made  by  one  Sharp,  and  payable  to  Wilkinson  or 
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order.  At  the  foot  of  the  note  there  waa  a  memorandum,  that  he  would  pay 
it  at  the  house  of  Saunderson  and  Co.  The  court  held  that  this  memorandum 
was  no  part  of  the  note.  If  it  was  no  part  of  the  note,  the  holder,  who  was 
endorsee,  was  not  privy  to  it :  it  did  not  bind  him,  because  it  was  not  transferred 
to  him  by  the  endorsement  of  the  note.  In  Parker  v.  CrordoHj  7  East,  385, 
the  bill  of  exchange  was  accepted  as  in  the  present  case ;  and,  there,  the  Court  of 
King's  Bench,  consisting  of  Lord  Ellrnborough,  Justices  Grose,  Lawrence, 
and  Le  Blanc,  (Lord  Ellenborouoh  having  nonsuited  the  plaintiff)  on  mo- 
tion to  set  aside  the  nonsuit,  held  that  the  plaintiff,  the  holder,  was  bound  to 
present  it  at  the  bankers  within  banking  hours.  They  must  have  considered  it 
as  part  of  the  acceptance.  If  it  was  no  part  of  the  acceptor's  contract,  the 
holder  could  not  have  been  bound  so  to  present  it;  but,  on  the  contrary,  he 
should  have  applied  to  the  acceptor  himself  for  the  money.  The  next  case  in 
order  of  time  is  Lyon  v.  Sundius  and  Sheriff,  1  Campb.  423.  The  ac(*«ptance 
was  of  a  bill  of  exchange,  as  here ;  Lord  Ellenborouoh,  in  tliat  case,  appears 
to  me  to  use  expressions  not  warranted  by  law.  He  says,  *'  How  can  you  make 
three  words — at  Hankey  and  Co.'s — more  than  a  memorandum  ?"  The  answer 
•20^1  *^PP^^  to  me  to  be,  that  they  are  more,  for  they  are  part  of  the  acceptance. 

-^  His  lordship  then  says,  '*  the  acceptor  of  a  bill  of  exchange  is  liable  uni- 
versally ;*'  the  observation  on  this  is,  that  he  is  so,  if  he  accept  generally,  but  not 
otherwise ;  for  his  obligation  and  the  extent  of  it  must  depend  on  the  acceptance 
itself.  His  lordship  then  proceeds  to  say,  **  this  very  point  was  brought  before 
the  court  some  time  ago,  when  the  judges  were  all  of  opinion,  that  such  words 
form  no  part  of  the  contract,  and  did  not  require  to  be  set  out  in  the  declara- 
tion." If  I  thought  this  to  have  been  an  opinion  deliberately  formed  by  that 
excellent  and  able  man,  I  should  have  hesitated  before  I  declared  myself  per- 
suaded, that  it  is  not  tenable.  It  appears  to  me,  that  it  cannot  now  be  contended 
that  such  words  are  no  part  of  the  contract  of  the  acceptor.  When  his  lordship 
says,  *'  this  point  was  brought  before  the  court  some  time  ago,"  I  presume,  he 
means  to  refer  to  the  case  of  Smith  v.  Be  la  IbrUairu,  in  Lord  Mansfield's 
time.  That  case  was  probably  introductive  of  the  confusion  which  has  existed 
on  this  subject.  The  next  case  is  Ambrose  v.  Hopwood,  2  Taunt.  61,  where 
the  Court  of  Common  Pleas  held,  that,  in  an  action  on  an  acceptance,  like  that  in 
the  present  case,  the  declaration  must  aver,  that  it  was  presented  at  the  place 
where  the  person,  by  whom  it  was  made  payable,  resided.  In  a  subsequent 
case,  Huffam  v.  EUis^  3  Taunt.  415,  in  this  house,  it  was  holden  to  be  sufii-' 
cient  to  allege  the  bill  to  have  been  presented  to  the  persons  themselves.  Still 
the  case  of  Ambroee  v.  Hapwood  shows  it  to  have  been  the  opinion  of  the 
Court  of  Common  Pleas,  that  the  declaration  must  aver  a  presentment  conso- 
nant to  tlie  acceptance ;  and  the  acceptance  throughout  is  treated  as  a  substantial 
part  of  the  contract.  In  CaUaghan  v.  Aylett,  3  Taunt.  397,  the  acceptance 
was  nearly  like  the  acceptance  in  this  case.  The  bill  was  there  accepted  pay- 
able at  Messrs.  Ramsbottom's,  bankers,  London.  The  declaration  sdleged  an 
acceptance  generally.  At  the  trial  it  was  objected,  that  this  was  at  variance ; 
and,  that  there  was  no  proof  of  a  presentment  at  the  place.  A  verdict  was  taken 
for  the  plaintiff,  and  these  points  were  reserved  for  the  opinion  of  the  court. 
^^2041         argument,  the  Court  of  Common  Pleas  held,  that  this  *was  a  quali- 

^  fied  accepuince,  to  which  the  holder  (he  having  acquiesced  in  it)  was 
obliged  to  conform,  and  directed  a  nonsuit.  Then  follows  in  order  of  time  the 
case  of  Ftnlon  v.  Goundry,  13  East,  459.  In  that  case  the  acceptance  was  in 
this  form,  *'  payable  at  C.  Sikes,  Snaith,  and  Co."  And  the  bill  was  addressed 
to  the  defendant  at ''  No.  54,  Lower  Shadwell,  Wapping."  It  seems,  that,  in 
this  case,  the  idea  of  the  expansion  of  the  promise  to  pay  first  arose.  One 
would  think,  there  had  been  a  precedent  independent  general  engagement,  and 
that  something  expansive  was  added  to  it.  The  acceptance  is  one  :ict :  to  cull 
it  an  expansion  of  the  promise,  is,  in  substance,  to  make  it  a  general  engage- 
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ment,  and  pleadable  as  such.  It  is  (he  promise  itself.  It  is  one  entire  engage- 
ment ;  and  the  legal  effect  of  it  is,  '*  I  accept  or  agree  to  this  bill,  but  you  niust 
%o  first  to  Sikes,  Snaith,  and  Co.  for  the  money."  This  makes  it  a  qualified 
of  conditional  engagement.  In  that  case  a  learned  person,  who  argued  for  the 
defendant,  says,  '*  where  something  is  to  be  done  by  both  parties  at  the  same 
time,  the  defendant,  who  is  sued  for  a  breach  of  his  part  of  the  engagement, 
must  show,  that  he  did  all  that  lay  upon  him  to  do,  and  that  the  plaintifl'  did  not 
perform  his  part,  which  prevented  the  defendant's  performance,"  13  East,  465. 
I  conceive,  the  facts  of  that  case  do  hot  warrant  this  observation ;  for  the  pre- 
sentment is  solely  the  act  of  the  holder ;  and  the  payment  is  not  to  be  made  by 
the  party  himself,  for  no  one  expects  to  find  the  acceptor  behind  the  banker's 
counter :  therefore,  there  is  nothing  \jo  be  done  by  both  parties  at  the  same  time ; 
for  the  parties,  from  the  nature  of  the  engagement,  are  not  to  be  present  at  the 
same  time.  This  is  an  argument,  which  probably  had  much  weight ;  but  I  con- 
ceive, that  the  foundation  of  it  fails.  In  deciding  the  case,  the  lord  chief  jus- 
tice appears  to  have  said,  13  East,  469 — ^  It  has  become  a  frequent  practice,  in 
order  to  avoid  the  inconvenience  to  the  holder  of  not  having  his  bill  honoured, 
when  he  calls  for  payment  at  the  party's  ordinary  place  of  residence,  to  inti- 
mate his  other  house  of  residence  for  the  purpose,  if  I  may  so  express  it,  which 
is  at  his  banker's,  where  he  engages,  as  it  were,  to  be  found  at  the  usual  hours 
of  business."  I  am  ^satisfied,  that  this  observation  is  ill-founded.  No  r«205 
one  believes  it  to  be  the  acceptor's  place  of  residence,  nor,  that  he  will  •- 
be  at  all  found  there.  The  truth  is,  it  is  to  avoid  the  inconvenience  of  keeping 
funds  in  his  own  house,  that  he  makes  the  bill,  by  his  acceptance,  payable  by,  or 
at  his  banker's,  which  is  not  his  house  of  residence,  nor  considered  as  such ; 
but,  where  he  has  cash  or  credit.  It  cannot  but  be  observed  too,  that  there  was 
floating  in  his  lordship's  mind,  that  the  obligation  to  pay  by  the  acceptor  was 
generaJ  and  universal ;  this  is  true  of  a  general  acceptance ;  but  if  it  be  urged  as 
applicable  to  a  special,  qualified,  or  conditional  acceptance,  I  cannot  agree  to  it : 
for,  though  the  party,  who  calls  for  the  acceptance,  may  refuse  to  take  it,  if  it  be 
not  general ;  yet,  if  he  do  ax^cept  it,,  and  assent  to  its  being  special,  he  must  pur- 
sue his  remedy  according  to  the  terms  of  the  contract  itself:  for,  an  acceptance 
is  as  much  a  contract,  as  is  a  policy  of  assurance  or  a  charter  party.  Botli  the 
other  learned  judges,  in  tliat  case,  appear  to  speak  with  considerable  doubt  on 
the  subject ;  the  court  hinted  at  a  further  consideration  of  the  question,  for  judg- 
ment nisi  only  was  given ;  but,  as  the  reporter  says,  no  further  notice  was  taken 
of  it.  After  this  case,  in  Gammon  v.  Schmoll^  5  Taunt.  344,  S.  C.  1  Marsh. 
80,  the  Court  of  Common  Pleas  gave  judgment  on  a  question  precisely  similar 
to  the  present,  on  a  full  consideration  of  jFenton  v.  Goundrj/y  and  all  the  pre- 
ceding decisions.  That  court  held,  first,  That  the  acceptance  was  a  contract. 
Secondly,  That  th^e  introduction  in  it  of  the  words  "  Payable  at  Batson's,  Lon- 
don," qualified  the  contract;  and,  that  it  was  a  condition  precedent.  Thirdly. 
That  the  holder  must  show  in  pleading,  that  he  has  complied  with  it.  One  oi 
the  learned  judges,  Chambre,  J.,  who  concurred  in  this  opinion,  observed,  that 
the  reasons  given  in  FerUon  v.  Goundry  show,  that  the  judges  were  very  doubt- 
ful as  to  tliis  point.  The  case  of  Huffatn  v.  Ellis  (which  I  have  before  alluded 
to)  came  before  this  house  on  error.  The  bill  was  accepted,  payable  at  Ken- 
sington, Styan,  and  Adams';  and,  t  was  averred  in  a  declaration  by  an  endor- 
see against  the  drawer,  that  the  bill  was  presented  to  the  house  using  the  name, 
style,  and  firm  of  Kensington,  Styan,  and  Adams.  This  house  held,  that  tliis 
was  a  sufficient  averment  to  satisfy  *the  words,  *'  payable  at  Kensington,  r^oQA 
Styan,  and  Adams."  The  case  of  Bowes  v.  Howt^  5  Taunt.  30,  is  a  ^ 
case  of  great  weight.  It  was  subsequent  to  all  the  cases  on  this  subject,  which 
have  been  brought  before  the  courts,  except  Gammon  y.  Schmoll;  and  that  was 
in  the  following  year.  Bowes  v.  Howe  was  an  action  by  one,  who  held  a  pro- 
missory note  by  assignment  or  endorsement  against  the  makers.    The  note  wm 


W6^  2  Broderip  &  Bingham.  i05 

made  payable  at  Workington  Bank.  The  declaration  averred,  that  the  plaintiffs 
in  error  (the  makers  of  the  note)  became  insolvent  before  the  action,  and  wholly 
declined  and  refused  to  pay  it  at  Workington  Bank.  The  plaintiff  below  hiid 
judgment,  which  was  reversed  in  the  Exchequer  Chamber.  The  lord  chivi 
baron.  Sir  Archibald  Macdonald,  delivered  the  judgment  of  the  court.  II  j 
held  that  the  question  was,  whether  the  allegation  in  the  declaration  dispensed 
with  the  necessity  of  presenting  the  notes  (for  there  were  counts  on  many  oilier 
notes)  at  Workington  Bank  ?  And,  that  it  was  clear  that  a  demand  was  neces- 
sary unless  dispensed  with ;  and  that  the  allegation  was  not  sufficient  to  enable 
the  plaintiflf  below  to  maintain  his  action.  The  words  at  "  Workington  Bank," 
were  in  tlie  body  of  the  note ;  the  words  "  Payable  at  Sir  John  Perring's  and 
Co."  are,  in  the  case  before  this  house,  in  the  body  of  the  acceptance  ;  and, 
I  am  of  opinion,  that  there  is  no  solid  distinction  between  tliat  which  is  incor- 
porated in  a  note,  and  that  which  is  incorporated  in  an  acceptance.  It  is  proper 
to  advert  to  the  case  of  Head  v.  Stwell^  Holt  N.  P.  C.  363,  which  arose  before 
Lord  Chief  Justice  Gibbs  at  nisi  prius.  He  held,  in  the  case  of  such  an  ac- 
ceptance as  the  present,  that  it  was  not  necessary  to  prove  a  presentment  at  the 
place  mentioned  in  the  acceptance ;  and,  following  up  the  language  of  some  of 
the  cases,  said,  that  the  acceptor  is  generally  and  universally  liable.  It  seems 
to  me  to  be  most  strange,  after  the  cases  in  his  own  court,  (one  of  which  was 
not  more  than  two  years  before)  which  were  directly  contrary  t6  this  opinion, 
that  nothing  further  should  have  been  done  in  this  case  of  Head  v.  ScweU  ;  that 
it  should  not  have  been  brought  before  the  court.  I  am  persuaded,  that  theia 
must  have  been  some  circumstances  in  that  case,  which  the  reporter  has  not 
noticed.  The  case  of  Richards  v.  Lord  Milsington^  Id.  364,  note,  need  only 
be  mentioned  shordy.     That  was  *an  action  on  a, promissory  note,  be- 
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fore  the  same  chief  justice  ^Xnisi  prius.    His  lordship  said,  "the  words 


'  payable  at  Bruce  and  Co.'s'  are  not  introduced  in  the  body  of  the  note,  they 
are  only  inserted  in  the  margin."  This  case,  therefore,  has  nothing  to  do  with 
the  subject.  I  have  adverted  to  all  the  cases  which  appear  to  be  applicable  to 
the  case  before  the  house ;  and  the  result  is,  that  I  am  of  opinion,  that  the  bill 
of  exchange  in  the  first  count  of  the  declaration,  being  therein  alleged  to  have 
been  accepted  according  to  the  usage  and  custom  of  merchants,  payable  at  Sir 
John  Perring's  and  Co.,  bankers,  London,  the  holder  was  bound  to  present  it 
at  that  house,  and  to  aver  in  his  declaration  that  the  same  was  presented  at  that 
house  for  payment. 

As  to  the  second  question  proposed  by  your  lordships,  it  is  not  necessary 
to  say  more  in  answer  to  it,  ^an  that  I  am  of  opinion,  that  the  acceptance  is, 
in  law,  to  be  considered  a  qualified  acceptance,  that  the  bill  shall  be  paid  at 
the  house  of  Sir  John  Perring  and  Co.,  bankers,  London,  and  not  as  a  general 
acceptance  to  pay  the  same,  with  an  additional  engagement  or  direction  for  the 
payment  at  that  house.  The  acceptance  is  an  entire  contract ;  the  holder  who 
receives  it,  must  take  it  as  it  is,  (if  he  does  not  dissent  from  it,)  and  it  must  be 
construed  as  it  was  meant,  if  the  intention  can  be  discovered,  and  the  words 
are  sufficient  to  efifectuate  it.  I  feel  no  doubt  as  to  the  intention,  and  can  dis- 
cover no  legal  ground  to  prevent  its  being  carried  into  efPect. 

As  to  the  third  question  proposed  by  your  lordships,  I  am  of  opinion  tliat 
this  must  be  considered,  first,  as  to  the  time,  secondly,  as  to  the  place.  And 
first,  as  to  the  time;  if  B.  accept  a  bill  drawn  on  him  at  3  months,  and,  by 
his  acceptance,  make  it  payable  at  4  months,  and  thereby  lengthen  the  time  of 
payment,  I  think  C.  could  not  maintain  an  action  against  A.,  if  this  be  done 
without  his  previous  authority,  or  subsequent  assent.  And,  if  it  was  accepted 
payable  at  a  shorter  time  than  3  months,  without  such  authority  or  assent,  I 
think  the  law  is  the  same ;  because,  the  drawer  might  be  liable  to  be  called  on 
sooner  for  the  money  than  by  the  terms  of  his  bill  he  had  a  right  to  expect. 
Secondly,  as  to  the  place ;  the  question,  as  it  appears  jlo  me,  is,  whether  the 
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Tariation  is  material  ?  A  general  acceptance  would  have  an  implied  relation  to 
the  drawer's  place  of  abode.  If  tlie  *drawee  accept  it  payable  at  his  rmona 
banker's  in  the  same  place,  I  am  of  opinion,  that  would  not  be  material,  '- 
and,  that  a  drawee  may,  within  the  custom  of  merchants,  well  appoint  another 
place  of  payment,  if  no  material  inconvenience  to  the  holder,  be  thereby  in- 
troduced. , 

In  answer  to  the  fourtli  question  proposed  by  your  lordships,  I  am  of  opi- 
nion, that,  in  the  case  comprehended  in  this  question,  C.  the  payee,  could  not 
maintain  an  action  against  A.  the  drawer,  without  delivering,  or  offering  to 
deliver  up,  the  bill  to  him:  for,  whilst  the  bill  remains  in  C.'s  hands,  the 
drawer's  remedy  is  suspended ;  and,  when  the  drawer  has  the  bill  returned,  it 
will  appear  that  the  drawee  has  not  complied  with  the  requisition  in  it,  and 
the  drawer  is  restored  to  his  original  situation.  I  do  not  think,  that  the  debt 
owing  from  B.  to  A.  in  any  way  varies  the  case,  as  between  A.  and  C. ;  for, 
C.  receives  the  bill  from  A. ;  and,  until  C.  has  agreed  to  an  acceptance  ma- 
terially different  from  the  terms  required  by  the  bill,  the  transaction  rests  be- 
tween A.  the  drawer,  and  C.  the  drawee. 

HoLROYD,  J.  As  to  the  first  question  proposed  by  your  lordships,  I  am  of 
opinion,  that,  in  this  case,  the  bill  of  exchange  mentioned  in  the  first  count  of 
the  declaration,  being  therein  alleged  to  have  been  accepted  according  to  the 
usage  and  custom  of  merchants,  payable  at  Sir  John  Perring's  and  Co.,  bankers, 
London,  (that  is  to  say,  at  the  house  of  certain  persons  using  in  trade  and 
commerce  the  names,  style,  and  firm  of  Sir  John  Perring  and  Co.,  bankers, 
London,)  the  holder  was  not  bound  to  present  it  at  that  house  for  payment, 
and  to  aver  in  the  declaration  that  the  same  was  presented  at  that  house  for 
payment. 

As,  in  my  way  of  considering  the  subject,  the  second  question  appears  to 
me  to  be  involved  in  the  first,  I  shall  state  my  opinions  on  die  second  question, 
before  I  give  to  your  lordships  my  reasons  for  either. 

On  the  second  question,  I  am  of  opinion,  that  the  said  bill,  having  been  so 
accepted  as  aforesaid,  such  acceptance  is  in  law  to  be  considered  not  as  a  qua- 
lified acceptance,  to  pay  the  same  at  tlie  said  house  of  Sir  John  Perring  and 
Co.  bankers,  London ;  but,  as  a  general  acceptance  to  pay  the  same,  with  an 
additional  engagement  or  direction  for  the  ^payment  thereof  at  that  r«2no 
house.  Though  the  allegation  in  the  declaration  has  not  treated  the  ^ 
acceptance  simply  as  a  general  acceptance,  but  has  stated  the  place  of  payment 
as  a  part  of  it ;  yet,  as  tlie  allegation  is,  that  the  defendant  accepted  the  bill 
according  to  the  usage  and  custom  of  merchants^  payable  at  Sir  Johh  Perring 
and  Co.,  bankers,  London,  the  first  question  appears  to  me  to  involve  in  it 
that  which  is  proposed  to  us  as  the  second  question,  namely,  what  is  the  effect 
of  such  acceptance  according  to  the  usage  and  custom  of  merchants?  in  like 
manner,  as  if  the  allegation  had  been  simply  tliat  of  a  general  acceptance,  and, 
as  if  the  question  had  arisen  at  the  trial  on  the  proof  of  an  acceptance  made 
payable  at  the  place. 

In  considering  the  first  question,  therefore,  which  w^ill  also  dispose  of  the 
second,  I  shall,  in  the  first  place,  consider,  what  is  in  law  to  be  now  deemed 
the  effect  of  this  acceptance,  according  to  the  usage  and  custom  of  merchants. 
If  it  be  in  law  to  be  considered  not  as  a  qualified,  but  as  a  general  acceptanc€ 
according  to  the  usage  and  custom  of  merchants^  with  an  additional  engage- 
ment or  direction  for  payment  at  the  specified  house,  it  will  stand,  then,  in  m\ 
opinion,  as  if  a  mere  general  acceptance  were  stated  in  the  declaration ;  and; 
in  an  action  against  the  acceptor  upon  a  mere  general  acceptance,  although  he 
may  be  ignorant  in  whose  hands  the  bill  is,  and,  consequently,  know  not  to 
whom  to  go  to  pay  it,  yet  the  constant  course  of  proceeding  in  such  action  has 
always  been  not  to  aUege  a  presentment  to  the  acceptor  for  payment,  nor  to 
prove  it  at  the  trial. 
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The  history  of  the  cases  before  that  of  CaUaghan  v.  Ayletty  and  the  grounds 
upon  which  those  cases,  as  well  as  the  case  of  Ftnton  v.  Goundry,  were  de- 
cided, appear  to  me  decisive  upon  the  two  questions.  The  doubts,  which  have 
arisen  upon  the  effect  of  these  acceptances,  appear  not  to  have  been  entertained, 
until  after  that  point  had  been  decided  as  a  point  free  from  doubt,  both  by 
judges  and  jury,  for  a  period  of  nearly  twenty-six  years ;  those  decisions 
taking  as  their  basis  the  generally  received  and  known  usage  amongst  mer- 
chants, as  to  the  effect  of  these  acceptances,  both  previous,  and  up  to,  and 
during  all  that  period  of  time.  The  case  of  Smith  v.  De  la  Ihntaine,  accord- 
•2101  ^^  ^  ^^^  which  *I  have  of  the  case,  was  decided  in  the  year  1785, 
-I  first  upon  a  trial  by  jury  before  Lord  Mansfield,  (to  whom,  Lord  El- 
LENBOROi'OH  says,  in  Fenton^  v.  Goundry,  the  law  of  bills  of  exchange  was  as 
familiar  as  to  any  judge  who  ever  sat  on  the  bench,)  and,  aflerwards,  by  the 
whole  Court  of  King's  Bench,  who  were  so  clearly  of  opinion,  that  the 
making  of  the  acceptance  to  be  payable  at  Messrs.  Biddulph,  Cox,  and  Co.*s, 
was  for  the  convenience  of  the  acceptor ;  and,  that  there  was  no  colour  for  the 
objection,  that  it  was  a  special  acceptance,  and  that  the  plaintiff  ought  to  have 
proved  an  application  at  that  house  for  payment  in  that  action,  which  was  as  an 
action  against  the  acceptor ;  that  the  court  refused  even  a  rule  nisi  to  set  aside 
the  verdict  for  the  plaintiff  and  enter  a  nonsuit.  This  continued  to  be  acted 
upon  as  the  law,  from  tlience  till  the  year  1808,  when  the  same  point  was 
determined  by  Lord  Ellenborough  in  Lyon  v.  Sundiua,  which  was  a  similar 
action  on  a  like  acceptance ;  Lord  Ellenborough,  considering  the  point  as 
settled  and  without  doubt,  and  that  the  additional  words  were  nothing  more 
than  a  mere  memorandum,  the  acceptor  being  liable  universally :  and  so  this 
continued,  with  the  exception  of  CaUaghan  v.  Aylett,  which  I  Shall  notice 
presendy,  till  Fenton  v,  Goundry,  in  Easter  term,  1811,  when,  on  a  demurrer 
to  a  count  like  the  present,  the  Court  of  King's  Bench  decided,  that  the  ac- 
ceptance was  to  be  considered  in  law  as  a  general  acceptance  with  a  mere  in- 
timation for  convenience  of  the  place  designed  for  payment.  Lord  Ellen- 
borough proceeds  to  decide  the  case  upon  the  generally  received  opinion  of 
the  commercial  world,  as  a  matter  quite  clear  of  doubt,  and  upon  what  he  had 
always  understood  to  be  the  practice  and  doctrine  concerning  bills  of  exchange, 
since  he  had  been  familiar  with  them.  The  other  judges  of  the  court,  with 
the  exception  of  Mr.  Justice  Le  Blanc,  who  was  absent  from  indisposition, 
also  coincided  with  Lord  Ellenborough  in  deciding  upon  the  generally  received 
opinion  and  practice  which  had  long  before  prevailed.  When  the  usage  and 
custom  of  merchants  respecting  bills  of  exchange  has  been  inquired  into  and 
ascertained,  such  usage  and  custom  becomes  matter  of  law,  to  be  taken  notice 
of  as  such  by  the  judges ;  which  is  the  reason  why,  though  such  usage  and 
^..-^  custom  used  formerly  to  be  alleged  in  '^pleading  as  a  fact,  such  allega- 
J  tion  has  for  a  long  time  been  wholly  discontinued. 

Two  cases,  besides  that  of  Callaghan  v.  Ayleit,  had  indeed  intervened,  but 
they  were  both  of  them  against  the  drawer,  and  appear  to  me  to  be  not  material 
to  the  present  questions.  One  of  them,  Parker  v.  Gordon^  7  East,  385,  is  in 
the  King's  Bench ;  the  other,  Ambrose  v.  Hopwood  2  Taunt.  61,  is  in  the  com- 
mon Pleas.  The  acceptances  were  similar  to  the  present :  the  one  was  a  deter- 
mination, that,  in  order  to  charge  the  drawer^  a  presentment  at  the  place  out  of 
the  usual  banking-house  hours  was  insufficient :  and  the  other,  that  a  presentmen; 
to  the  bankers,  without  saying  at  that  place,  was  insufficient  for  that  purpose 
and,  in  neither  case,  did  there  appear  to  have  been  any  presentment  to  the  ac 
ceptor  himself,  personally,  at  all. 

The  case  above  referred  to,  of  Callaghan  v.  Ayletf^  2  Campb.  549,  S.  C.  5 
Taunt.  397,  was  a  case  which  was  decided  by  tlie  Court  of  Common  Pleas, 
(Mansfield,  C.  J.,  being  absent,)  Hilary  term,  1811,  so  lately  as  ihe  very  term 
next  before  the  decision  in  Ftnton  v.  Goundry ;  but  the  cause  had  beeu  trier 
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before  him,  and  a  verdict  had  been  given  for  the  plaintifT,  subject  lo  the  opinion 
of  the  court  as  to  the  necessity  of  proving  that  the  bill  had  been  presented  at 
the  bankers  for  payment.  As  far  as  can  be  collected  from  both  the  reports  of 
that  case,  the  court  do  not,  on  that  occasion,  appear  lo  have  had  the  case  of 
Smith  V.  De  la  Fontaine  laid  before  them  ;  or  to  have  considered,  whether  there 
was  any  known,  established,  declared,  or  generally  received  understanding  or 
usage  upon  the  subject  amongst  merchants.  But  they  appear  to  have  decided 
in  that  case,  entirely  upon  the  dry  construction  and  effect  of  the  acceptance,  as 
a  mere  engagement  to  pay  the  bill  at  a  particular  house,  named  by  the  acceptor ; 
treating  it  as  a  mere  naked  question  of  construction,  arising  from  the  words,  in- 
dependently of  any  inquiry  as  to  the  usage  and  custom  of  merchants  respecting 
it.  The  case  of  Gammon  v.  Schmoll  has,  indeed,  been  since  decided  by  the 
Court  of  Common  Pleas,  (Mansfield,  C.  J.,  being,  then  also,  absent,)  in  which 
that  court  appear  to  have  decided  again,  ♦upon  the  mere  construction  r^oio 
of  the  words  alone,  that  the  acceptance  contained  a  condition  precedent.    ^ 

In  now  considering  the  question,  whether  the  acceptance  in  the  present  case 
be  a  general  or  a  qualified  acceptance,  it  appears  to  me,  that,  upon  a  question 
of  this  nature,  it  is  an  important  inquiry  and  consideration,  whether  there  was 
any,  and  what  generally  received,  declared,  or  known  usage  and  custom  amongst 
merchants ;  more  especially,  if  any  such  had  been  ratified  and  confirmed  in 
judicature  by  judges  and  jurors ;  and  that  alone  appears  to  me  to  be  in  itself 
decisive  of  the  question,  both  upon  the  law  and  justice  of  the  case.  The  parties 
thereto  must,  I  think,  be  taken,  in  an  instrument  of  a  peculiarly  commercial  na- 
ture, both  to  have  given  and  received  this  acceptance,  (and  consequently  to  have 
meant  and  understood  it,)  according  to  such  generally  received,  known,  and  de- 
clared understanding,  and  usage,  and  custom.  After  the  decision  of  Smith  v. 
I)e  la  Fontaine,  both  by  the  jury  and  the  court,  especially  when  confirmed 
afterwards  by  Lyon  v.  Sundiua,  in  the  year  1808,  it  must,  I  think,  be  deemed, 
that  there  had  been,  upon  the  subject,  both  before  and  up  to,  and  during  that 
period,  and  until  the  determination  in  CaUaghan  v.  Aylett,  a  generally  received 
and  known  opinion,  and  usage,  and  custom  among  merchants,  by  which  those 
acceptances  were  meant  and  taken  as  general  acceptances,  with  a  mere  intima- 
tion of  a  place  for  payment ;  and  not  as  qualified  acceptances,  which  might  be 
refused :  an  opinion,  usage,  and  custom  ratified  and  confirmed  by  those  judicial 
determinations ;  and  continually  acted  upon  both  before  and  during  that  period, 
by  the  constant  reception  of  all  such  acceptances,  without  any  instance  being 
brought  forward  of  the  refusal  of  any,  as  being  a  qualified  acceptance.  In  a 
question,  therefore,  as  to  the  effect  of  such  an  acceptance,  (which  is,  really,  only 
a  question,  what  the  parties  meant  and  understood  by  the  acceptance,  which  the 
one  had  given  and  the  other  had  received,)  it  must,  as  it  appears  to  me,  be  taken, 
that  the  one  of  them  meant,  and  that  the  other  understood  him  to  mean,  by  the 
acceptance  so  given  and  received,  nothing  but  what  was  the  generally  received 
understanding  upon  the  subject,  of  persons  most  generally  giving  and  receiving 
such  mercantile  instruments,  namely,  merchants ;  especially  when  that  had  been 
inquired  into,  'ascertained,  determined,  declared,  and  confirmed  by  judi-  r^oiq 
cial  decisions.  *- 

But,  even  if  this  supposed  generally  received  understanding,  usage,  and  cus- 
tom, is  to  be  considered  as  unascertained  and  uncertain,  and  that  the  effect  of 
tliis  acceptance  is,  for  its  construction,  to  be  taken  from  itself  alone ;  still  1 
cannot  but  think,  that  it  is  to  be  deemed  only  as  a  general  acceptance  to  pay, 
with  an  additional  engagement  or  direction  for  the  payment  at  the  specified 
house.  In  this  view  of  the  question,  the  legal  principles  and  rules  of  construc- 
tion, as  well  as  the  nature  of  an  acceptance  in  itself,  appear  to  me  to  be  most 
material  to  be  attended  to. 

Let  us  consider  the  nature  of  an  acceptance  in  itself.  The  bill  is  brought 
merely  for  acceptance,  that  is  to  say,  for  a  declared  assent,  that  the  acceptoi 
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will  pay  it  according  to  the  usage  and  custom  of  merchants.  A  mere  Declared 
asfent  byHhe  drawee  to  pay,  or  any  thing  amounting  thereto,  is,  in  law.  an  ac- 
ceptance. By  the  first  word,  "  accepted,"  which  is  the  thing,  which  the  very 
bringing  of  the  bill  requires  the  drawee  to  do,  and  which  the  drawer  has  a  right 
to  expect  that  the  drawee  will  do,  if  he  has  the  effects  in  hand,  which  his  ac- 
ceptance of  the  bill  implies : — I  say,  by  the  very  first  word,  **  accepted,''  the 
drawee  has  declared  his  assent  to  pay  the  bill ;  and,  as  I  think,  to  pay  it  in  such 
manner  as  the  drawer  has  required,  unless  that  which  is  added  so  qualifies  this 
assent,  as  to  be  inconsistent  with  an  assent  to^pay  it  as  required.  If  it  be  not 
thus  inconsistent  upon  the  face  of  it,  the  holder  is  not  to  suppose,  that  it  was 
meant  to  do  away  or  alter  the  effect  of  what  the  acceptor  had  before  written 
and  signified ;  and,  if  the  acceptor  did  so  mean,  he  should  have  so  expressed 
himself,  or  should  have  stated,  that  he  would  not  accept  Ihe  bill  as  required, 
(that  is,  to  pay  it  according  to  the  usage  and  custom  of  merchants,)  but  that, 
though  he  would  not  so  accept  it,  he  would  engage  to  pay  it  at  such  a  particu- 
Lir  place,  if  the  holder  would  take  that  engagement. 

The  words  of  the  acceptance  are  those  of  the  drawee  only,  and  not  of  the 
drawer  or  of  the  holder,  and  are  to  be  taken,  although  according  td  the  intent, 
yet  where  that  is  not  sufficiently  ascertained,  most  strongly  against  the  person 
using  those  words.  The  maxim  of  law,  verba  fortius  accipiuntur  contra  pro* 
•2141  f^^^^^^i  ^*^^  \Mt^  Bacon's  observations  *thereon,  appear  to  me  very 
^  applicable  to  this  case,  supposing  thia  is  to  be  considered  as  a  mere 
question  of  construction.  He  says  that  this  rule  "  is  author  of  much  quiet  and 
certainty,  and  that  in  two  sorts ;  first,  because  it  favoureth  acts  and  tsonvey- 
ances  executed,  taking  them  still  beneficially  for  the  grantees  and  possessors ; 
and,  secondly,  because  it  makes  an  end  of  many  questions  and  doubts  about  the 
construction  of  words ;  for,  if  the  labour  were  only  to  pick  out  the  intention  of 
the  parties,  every  judge  would  have  a  several  sense ;  whereas  this  rule  doth 
give  them  a  sway  to  take  the  law  mart  certainly  one  way,"  Reg.  3.  This 
rule,  1  think,  requires  the  drawee,  especially  where  it  is  to  defeat  in  any  degree 
the  rightful  expectations  of  the  drawer,  that  the  bill  shall  be  unqualifiedly  ac- 
cepted  as  he  has  drawn  it ;  and  where  the  drawee  has,  in  the  first  instance, 
declared  his  assent  to  pay  it,  if  he  meant  to  qualify  or  do  it  away,  or  alter  it  in 
the  whole,  or  in  part,  or  to  clog  that  which  is  yet  absolute,  with  any  condition 
not  beneficial  eitlier  to  the  drawer  or  to  the  bill-holder,  tliis  rule,  in  my  opinion, 
requires  the  drawee,  in  such  case,  to  use,  in  addition,  such  words  as  clearly  and 
unequivocally  express  qt  show  such  qualification,  alteration,  or  condition.  If 
the  acceptance  in  question  be  considered  as  qualified,  it  must  be  by  construing 
it,  as  if  the  drawee  had  inserted,  what  he  has  omitted,  the  word  **  only;"  and 
what,  if  he  so  meant,  the  rules  of  construction,  I  tliink,  require  that  he  should 
have  stated.  The  words,  *'  payable  at  Sir  John  Perring's  and  Co.,  bankers, 
London,"  may  mean,  either  that  the  bill  may  be  paid  there,  or  an  intimation 
that  it  mil  be  paid  there,  (that  b,  if  the  holder  bring  it  there) ;  or  it  may  be  in- 
tended as  an  obligation  binding  also  upon  the  holder,  that  it  shall  be  paid  there, 
and  there  only.  But  if  the  writer  had  meant  the  last,  I  think  that,  in  order  to 
bind  the  holder  to  consider  that  he  did  so  meai\,  he  should  so  have  expressed 
himself. 

For  these  reasons,  I  am  of  opinion,  that  the  acceptance  in  question,  so  as 
aforesaid  alleged  in  tlie  declaration,  is  to  be  considered,  not  as  a  qualified,  but 
as  a  general  acceptance  to  pay,  with  an  additional  engagement  or  direction  for 
the  payment  thereof  at  the  specified  house ;  and,  consequently,  that  the  holder 
•2151  ^^^  "^^  bound  to  present  it  at  that  house  for  ^payment,  and  to  aver,  in 
^  the  declaration,  that  the  same  was  presented  at  that  house  for  pay- 
ment. 

But,  supposing  that  tliis  acceptance  be  to  be  considered  as  a  qualified  accept- 
ance to  pay  the  bill  at  the  specified  house,  still  the  first  question  proposed  to  us 
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by  youriordships,  involves  a  fiirther  question;  for  it  would  not  in  my  opinion, 
from  thence  follow  that  tlie  holder  was  bound  to  present  it  at  that  house  for 
payment,  and  aver  in  the  declaration  tliat  it  was  so  presented ;  for  1  still  think, 
that  the  holder  would  not,  even  in  that  case,  be,  by  law,  bound  so  to  present  it, 
or  so  to  aver  in  the  declaration. 

The  acceptance,  even  taking  it  to  be  a  qualified  acceptance,  is  still,  I  think, 
an  undertaking  to  pay  the  bill  at  a  particular  time  and  place,  absolutely  and  at 
all  events,  and  not  subject  to  any  expressed  or  implied  condition,  which  must 
previously  be  performed  by  the  holder.  Upon  a  promise  or  undertaking,  either 
to  pay  a  bill  of  exchange  or  money,  or  to  do  any  other  particular  act,  whether 
at  a  particular  time  and  place  or  not,  the  Very  non-feasance  alone  is  a  breach 
of  the  contract,  and  the  promisee  need  do  no  more  in  support  of  his  action  for 
such  breach  than  to  prove  the  promise :  the  non-feasance  being  a  negative,  the 
feasance,  or  that  which  in  law  is  an  excuse  for  it,  is  matter  purely  of  defence, 
and  the  onus  probandi  thereof  lies  upon  the  defendant.  The  person,  therefore, 
so  promising  or  undertaking,  in  order  to  defend  himself,  must  either  establish, 
that  he  has  done  the  thing  according  to  his  engagement,  or  he  must  excuse  his 
non-performance.  It  is  not  sufficient  for  a  defendant  in  his  excuse  to  say,  that 
the  plaintiff  was  not  present  at  the  time  and  place  to  demand  and  receive  the 
money;  but  he  must,  in  order  to  defend  himself,  allege  and  prove,  that  he  did 
all  in  his  power  towards  the  performance,  and  that  his  not  doing  more  was  ow- 
ing to  the  refusal  or  default  of  the  plaintiff.  He  must  establish  either  a  tender 
and  refusal,  or  that  he,  the  defendant,  was  ready  at  the  time  and  place  to  pay, 
but  that  the  plaintiff  did  not  come,  nor  was  present  to  receive.  Tlie  circum- 
stances excusing  the  non-performance,  and  throwing  the  fault  on  the  plaintiff, 
are  matters  in  defence.  This  appears,  I  think,  by  Lord  Hobart*s  opinion  in 
Baker  v.  Spain,  Hob.  8,  and  by  the  resolution  of  the  Court  of  *Common  r«oi  a 
Pleas,  there  cited,  in  Busby's  case,  as  to  the  payment  of  rent,  which  is  ^^ 
payable  on  the  land.  So  Littleton  says,  Litt.  s.  34(^.  '*  Also  upon  such  case  of 
feoffment  in  mortgage,  a  question  hadi  been  demanded,  in  what  place  the  feoffor 
is  bound  to  tender  the  money  to  the  feoffee  at  the  day  appointed,  iic.  And  some 
have  said  upon  the  land  so  holden  in  mortgage,  because  the  condition  is  depend- 
ing upon  the  land.  And  they  have  said  that,  if  the  feoffer  be  upon  the  land  there 
ready  to  pay  the  money  to  the  feoffee  at  the  day  set,  and  the  feoffee  be  not  then 
there,  then  the  feoffor  is  quit  and  excused  of  the  payment  of  the  money;. for  that  no 
default  is  in  him*  But  it  seemeth  to  some  that  the  law  is  contrary,  and  that 
default  is  in  him,  for  he  is  bound  to  seek  the  feoffee,  if  he  be  then  in  any  other 
place  within  the  realm  of  England."  The  difference  of  opinion,  there,  was 
upon  this  point;  viz.  whether  the  mortgage-money  was  to  be  paid  at  a  particu- 
lar place,  viz.  upon  the  land  or  not ;  but,  in  either  case,  whether  it  was  to  be 
there  paid  or  not,  the  feoffor  who  was  to  pay  the  money,  was  bound  to  do  all 
in  his  power  towards  his  performance,  before  he  could  be  excused  for  his  non- 
performance. If  no  time  be  fixed  for  Uie  performance,  then,  indeed,  the  obligor* 
who  is  to  pay  the  money  at  a  particular  place,  is  to  do  more,  (and  this  doctrine 
should  be  remembered  when  die  case  of  Saunderson  ▼.  Bowes  comes  to  be 
considered) ;  he  must,  according  to  Co.  Litt  211  a,  ''give  the  obligee  notice, 
that,  on  such  a  day,  at  the  place  limited,  he  will  pay  the  money,  and  then,  the 
obligee  must  attend  there  to  receive  it ;  for,  if  the  obligor  then  and  there  tender 
the  money,  he  shall  save  the  penalty  of  the  bond  for  ever."  Lord  Coke  then 
adds ;  '<  The  same  law  it  is,  if  a  man  make  a  feoffment  in  fee  upon  condition. 
if  the  feoffor,  at  any  time  during  his  life  pay  to  the  feoffee  20/.  at  such  a  place 
certain,  that  then,  &c.  In  this  case  the  feoffor  must  give  notice  to  tlie  feoffet» 
when  he  will  pay  it,  for,  without  such  notice  as  is  aforesaid,  the  tender  will 
not  be  sufficient."  In  both  these  cases,  therefore,  in  order  to  save  the  bond  or 
feoffment,  the  obligor  and  feoffor  must  attend  and  be  ready  with  the  money  at 
the  place,  tliough  the  obligee  or  feoffee  be  absent ;  for  the  tender,  of  which  he 
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*217l  ^®r®  speaks,  is  a  tender  (or  rather  what  he  calls  ♦a  tender),  though  the 
-•  obligee  or  feoffee  be  absent;  for  he  is  speaking  of  a  tender,  which 
would  not  be  an  excuse  without  such  notice,  which  is,  therefore  a  tender  by  tha 
one  in  the  absence  of  the  other ;  and  he  immediately  adds,  **  but,  in  both  these 
cases,  if  at  any  time  the  obligor  or  feoffor  meet  the  obligor  or  feoffee  at  tlie 
place,  he  may  tender  the  money."  The  forms  of  declaring,  not  only  upon 
awards,  but  upon  other  instruments  for  the  non-pa3rment  of  money  at  a  particu- 
lar place,  are  confirmatory  of  this  doctrine.  In  Rastell's  Entries  are  the  three 
precedents ;  two  in  debt  on  bills  obligatory  for  money  to  be  paid  at  particular 
marts  or  fairs,  pp.  158  and  322,  and  the  other  for  rent,  payable  at  a  particular 
place  on  particular  feasts,  175.  The  declarations  did  not  contain  any  allega- 
tion of  presenting  the  bills  for  payment,  or  any  demand  of  the  money  at  the 
marts,  fairs,  or  place ;  but  to  one  of  those  declarations,  one  upon  some  of  the 
bills  obligatory  payable  at  different  marts  or  fairs,  the  defendant  pleaded,  that 
he  was  at  the  fairs  ready  to  pay  the  plaintiff,  if  the  plaintiff  had  been  there, 
and  would  have  delivered  to  him  the  bills  aforesaid,  and,  that  neither  the  plain- 
tiff, nor  any  for  him,  was  then  there  to  receive  the  same,  with  an  allegation 
that  he  has  been  always  since  ready  to  pay,  and  a  profert  of  the  money  into 
court.  A  bill  of  exchange,  in  an  action  against  the  acceptor,  stands,  I  think, 
upon  the  same  footing  as  a  bill  obligatory,  or  any  other  engagement  for  the 
payment  of  money,  so  far  as  regards  the  necessity  of  alleging  in  the  declaration, 
or  of  proving  at  Uie  trial  a  presentment  of  the  bill  or  a  demand  of  the  money. 
In  an  action  against  the  acceptor,  where  he  accepts  generally,  such  allegation 
is  never  made,  nor  such  proof  required  or  given :  though  such  a  presentment 
is,  no  doubt,  usually  made  in  fact  in  such  cases,  before  the  action  is  brought, 
yet,  the  nature  of  the  instrument  itself  (viz.  a  bill  of  exchange)  has  not  ren- 
dered such  an  allegation  or  proof  necessary,  except  where  the  action  is  brought 
to  charge  the  drawer  or  endorser.  The  nature  of  the  instrument,  therefore, 
cannot,  as  it  seems  to  me,  make  such  allegation  or  proof  more  necessary  where 
the  acceptor  adds  a  place  for  payment,  than  in  other  cases  where  the  obligor  or 
promisor  adds  a  place  for  payment. 

*In  either  case,  such  allegation  or  proof  is,  I  think,  not  requisite  on  the 
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part  of  the  plaintiff;  but,  if  the  defendant  or  his  bankers,  or  any  one  for 


him,  had  his  money  ready  at  the  time  and  place,  and  would  have  paid  it  if  the 
bill  had  been  then  and  there  presented  for  payment,  it  is  matter  of  defence,  and 
may  be  pleaded  by  him ;  which  removes,  I  think,  the  hardship  and  mischief 
which,  it  is  supposed,  may  result  from  not  requiring  an  allegation  and  proof  of 
presentment  for  payment  at  the  specified  place  to  be  made  and  given  by  the 
plaintiff.  Independently  of  the  question  of  general  or  qualified  acceptance.  Lord 
Ellbnbobough,  and  my  brother  Batlgt,  in  Fmton  v.  Ooundry,  both  of  them 
acceded  to  and  confirmed  this  reasoning,  as  will  be  seen  in  13  East,  470  and 
472.  Their  opinions,  in  that  case,  upon  this  point,  appear  to  me  to  be  material 
in  showing,  that  the  case  of  Saunderson  v.  Bowes,  which  was  determined  by  the 
same  judges  very  shortly  afterwards,  was  determined  on  grounds  not  at  all  in- 
consistent with  their  opinions  in  their  decision  in  Ftnton  v.  Goundry.  My 
brother  Batlky,  too,  upon  another  occasion,  at  Nisi  Prius,  in  Hilary  term, 
1809,  in  ffild  v.  Rennards^  1  Campb.  425,  note,  held  the  same  doctrine,  that  if 
a  promissory  note  is  made  payable  at  a  particular  place,  in  an  action  against  the 
maker,  there  is  no  necessity  of  proving,  that  it  was  presented  there  for  payment ; 
and,  in  Michaelmas  term,  1810,  in  NichoUs  v.  Bowes,  2  Campb.  498,  Lord 
Ellbnborouoh  held  the  same.  But,  it  is  said,  that  the  decision  in .  Saunderson 
V.  Bowes,  14  East,  500,  in  Michaelmas  term,  1811,  by  the  Court  of  King's 
Bench,  and  the  decision  of  Bowes  v.  Howe^  5  Taunt.  30,  in  Trinity  term,  1813, 
by  the  Court  of  Exchequer  chamber,  which  is  founded  thereon,  are  inconsistent 
with  this  doctrine.  The  above  precedents  in  Rastell  were  not  known  or,  at 
least,  not  brought  forward  in  either  of  those  two  cases ;  and,  if  those  two  cases 
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were  not  distinguishable  from  the  present,  but  were  so  much  in  point  as,  at  first, 
they  may  appear,  it  might  be  for  consideration,  whether  those  cases  were  not 
still  open  to  a  revision,  like  the  decisions  which  for  a  time  prevailed  in  favour 
of  actions  upon  legacies,  and  of  actions  against  femes  covert  with  separate  main- 
tenances. But,  when  those  two  *cases  come  to  be  looked  at  and  consi-  p»ojg 
dered,  they  are,  as  it  appears  to  me,  very  distinguishable  from  the  pre-  ^ 
sent,  and  also  from  Fenton  v.  Chundry,  on  this  very  point.  In  the  present 
case,  and  in  Fenton  v.  Goundry^  the  instrument  dechu^d  on,  a  bill  of  exchange, 
was  payable  at  a  certain  time.  In  Saundcraon  v.  Bowesy  and  in  Bowes  v. 
Howe^  the  instrument  declared  on  (a  promissory  note)  was  not  payable  at  a 
particular  time,  but  generally,  entirely  at  the  pleasure  of  the  holder  of  the  note, 
and  so  Lord  Ellendorough  observes,  14  East,  504,  where  he  distinguishes 
Saunderaon  v.  Bowes,  from  cases  where  money  was  to  be  paid,  or  something 
to  be  done  at  a  particular  time,  as  well  as  place.  The  cases  of  Saunderaon  v« 
Bowes,  and  Bowea  v.  Howe,  were  both  cases  of  promissory  notes  of  the  Worl^ 
ington  bank,  payable  on  demand  to  bearer  at  the  Workington  bank.  The  note  n 
being  made  payable  to  bearer,  not  at  any  specific  time,  but  merely  on  his,  thi 
bearer^a  demand,  the  promisors  could  not  comply  with  the  above-mentione<l 
rule  laid  down  in  Co.  Litt.  211  a,  of  giving  notice  when  they  would  pay  th» 
money  at  their  bank,  as  they  could  not  know  who  the  bearer  was,  tUl  the  mone}* 
was  demanded.  Nor  was  it  to  be  paid  but  upon  demand^  which  might,  there* 
fore,  be  deemed  a  condition  precedent,  quite  consistently  with  my  reasoning*, 
and  also,  with  Lord  Ellenborouoh's  and  my  brother  Baylby's,  as  applicable 
to  cases  where  the  money  was  to  be  paid  at  a  time  and  place  certain ;  and,  if 
the  demand  thus  became  in  those  two  cases  a  condition  precedent,  the  place  aa 
well  as  time  of  the  demand  must  necessarily  form  a  part  of  that  condition,  and 
may  require  to  be  averred,  as  it  was  in  those  two  cases  decided. 

For  these  reasons,  therefore,  I  think,  even  if  the  acceptance  as  stated  in  the 
first  count  be  to  be  considered  as  a  qualified  acceptance,  that  the  holder  was  not, 
in  the  present  case,  bound  to  present  it  at  Uiq  house  for  payment,  or  aver  in  the 
declaration  that  the  case  was  so  presented. 

In  answer  to  the  third  question  proposed  by  your  lordships,  I  think,  that  if 
A.  draw  a  bill  upon  B.  in  favour  of  C.  for  100/.,  and  C,  without  the  previoua 
authority  or  subsequent  assent  of  A.,  take  an  acceptance  for  the  bill  for  the 
whole- of  the  100/.,  but  an  acceptance  qualified  as  to  the  *time  or  place  r«no/| 
of  payment,  C.  could  not  maintain  an  action  upon  the  hiU  against  A.         ^ 

In  the  case  put  by  this  question,  the  drawer  has  a  right,  I  think,  or  at  least 
may  be  considered  as  having  reason  to  expect,  either  that  this  bill,  if  accepted, 
will  be  accepted  to  be  paid  in  such  manner  as  he  has  required,  that  is  to  say, 
according  to  the  tenor  and  effect  of  the  bill,  and  the  usage  and  custom  of  roer- 
chants  ;  or,  that  due  notice  will  be  given  by  the  person  taking  the  bill  from  him, 
according  to  such  usage  and  custom,  in  case  the  bill  be  not  so  accepted.  He 
may  be  injured,  if  the  bill  be  not  so  accepted,  as  he  has  required,  {prima  facie^ 
at  least,  it  is,  I  think,  to  be  so  considered) ;  and,  in  default  of  such  acceptance,  he 
has  a  right,  I  think,  to  due  notice  of  such  default,  in  order  that  he  may  take  such 
steps  as  he  may  think  proper  to  avert  such  possible  injury.  The  holder  may 
either  receive  or  refuse  a  qualified  acceptance.  If  he  refuse,  he  must  give  doe 
notice ;  and,  if  the  bill  be  a  foreign  one,  he  must  also  protest  it,  in  order  to 
charge  the  drawer.  If  he  do  not  refuse,  but  do  receive  the  qualified  acceptance, 
in  that  case,  by  assenting  to  the  qualifications  imposed  by  the  acceptor  in  vary- 
ing the  time  and  place,  he  becomes  a  party  to  a  fresh  and  diflferent  contract  with 
the  acceptor,  to  which  the  drawer  was  neither  party  nor  privy :  the  contract  is 
an  entirely  new  one,  assuming  a  new  shape ;  the  bill  is  converted  into,  and  be- 
comes a  different  or  new  bill,  having  a  different  tenor  and  effect  from  the  oh? 
one  viz,  such  as  the  qualifications  of  the  acceptance,  either  as  to  time  or  place, 
have  engrafted  into  it.      C,  by  taking  a  different  security,  viz*  this  qualified 
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acceptance,  instead  of  having  the  one  which  the  drawer  had  a  right,  or  had  rea- 
son to  expect,  and  which  C.  was  to  require  should  be  given  him,  has,  I  think 
no  right  to  maintain  an  action  affainst  the  drawer  upon  this  bill,  the  nature  and 
efl'ect  of  which  has  been  altered  by  his  having  taken  this  qualified  acceptance 
of  it.  In^  Boehm  ▼.  GarciaSn  1  Campb.  425,  note,  (sittings  after  Michaelmas 
term,  1807,)  it  was  held  by  Lord  Ellenborouoh,  that  the  drawer  has  no  right 
to  vary  the  acceptance  from  the  terms  of  the  bill,  unless  they  be  unequivocally 
and  unambiguously  the  same ;  and,  therefore,  where  an  action  was  broiiglit 
^22 1  "^  ^^^"^^  ^^^  drawer  on  a  bill  *drawn  at  Lisbon,  payable  in  effective^  und 
-^  not  in  FaU  reala^  where  the  drawers  offered  to  accept  it,  payable  in 
Fah  dtnarosy  (another  sort  of  currency,  which  was  refused,)  Lord  Ellenbo- 
RiineH  held,  that  tlie  plaintiflT  had  a  right  to  refuse  this  acceptance,  though  the 
defendant  proposed  to  show,  that  Vols  denaros  were  sufficient  to  answer  what 
was  meant  by  effective  f  and  wherever  the  holder  may  refuse  the  acceptance 
by  reason  of  its  being  qualified,  (as  he  may,  I  think,  wherever  the  same  is  quali- 
fied, either  as  to  time  or  place,)  he  cannot,  I  think,  if  he  take  the  acceptance, 
sue  the  drawer  upon  the  bill. 

In  answer  to  the  fourth  question  proposed  by  your  lordships,  I  think,  that 
if  B.  was  debtor  to  C.  in  100/.,  previous  to  his  so  drawing  upon  B.,  in  favour  of 
C.y  to  the  amount  of  100/.,  C.  could,  upon  A's  refusing  his  assent  to  an  accept- 
ance, qualified  as  mentioned  in  the  thiitl  question,  maintain  an  action  upon  die 
origin:d  debt  against  A.,  without  delivering  to  A.  the  bill  so  accepted ;  in  case, 
at  the  time  the  bill  was  drawn,  B.  was  also  indebted  to  A.  in  a  like  sum  of  100/. 

Tlie  bill  itself,  having  been  dishonoured,  has  become  no  satisfaction  for  the 
original  debt ;  the  right  of  action  upon  the  original  debt,  therefore,  remains : 
and  though,  if  A.  pay  or  tender  to  C.  the  original  debt,  with  the  expenses,  ^. 
incurred  upon  tlie  dishonoured  bill,  he  will  be  entitled  to  have  that  bill  de- 
livered up  again  to  him ;  yet,  until  A.  has  so  done,  the  right  to  the  bill,  as  it 
appears  to  me,  which  was  given  by  him  to  G.  as  a  security  for,  or  in  order  to 
discliarge  that  debt,  remains  in  C,  who  may,  I  think,  bring  an  action  either 
upon  the  original  debt,  or  upon  the  bill ;  or  may  bring  an  action  including  both 
those  causes  of  action,  in  case  they  be  of  such  a  nature  as  to  be  capable  of 
being  joined  together  in  one  action.  The  original  debt  is  not  extinguished, 
but  Uie  right  of  action  upon  it  remains,  or  is  revived  by  reason  of  the  disho- 
nour of  the  bill ;  and  C,  I  think,  has  a  right  to  retain  the  bill,  which  was  given 
to  him  as  a  security,  or  for  the  discharge  of  his  debt,  and  to  use  it  either  as  a 
ground  of  action  upon  itself,  or  as  a  medium  of  proof  for  establishing  his  ori- 
ginal debt :  and  the  circumstance  of  B's  being  also  indebted  to  A.  in  a  like  sum 
of  100/.,  appears  to  me  to  make  no  difference  as  to  C.'s  rights  of  action;  for 
A.,  only  by  doing  what  by  law  he  is  bound  to  do,  (namely,  by  payment  of  his 
•2221  ^^^^  ^*  ^  ^'')  ^^7  entitle  himself  to  the  possession  of  the  bill,  and 
-^  thereby  *avoid  any  injury,  which  he  may,  otherwise,  sustain  by  the 
want  of  it  in  seeking  his  remedy  against  B.  for  the  recovery  of  that  debt. 

Park,  J.  With  respect  to  the  first  question  proposed  by  your  lordships  to 
the  judges,  I  have  no  difficulty  in  stating  it  to  b«  my  humble  opinion,  that,  as 
the  bill  of  exchange  now  under  discussion  is  alleged  to  have  been  accepted  ac- 
cording to  the  usage  and  custom  of  merchants,  payable  at  a  particular  banker's 
in  London,  the  holder  was  bound  to  present  it  at  that  house  for  payment ;  and 
to  aver  in  his  declaration,  that  the  same  was  presented  at  that  house  for  payment. 

To  come  to  that  conclusion,  it  appears  to  me  to  be  only  necessary  to  con- 
sider, who  the  parties  to  the  contract  are ;  and  what  contract  the  defendant  oa 
this  record  has  entered  into.  The  plaintiff,  or  the  payee,  it  is  true,  originally 
took  a  bill  drawn  upon  the  defendant  generally :  but,  when  the  defendant  had 
that  bill  presented  to  him  for  acceptance,  he  said  by  his  acceptance,  I  do  not 
choose  to  enter  into  this  general  engagement,  for,  my  avocations  may,  at  the 
time  when  the  bill  shall  become  due,  call  upon  me  to  be  in  some  distant  part 
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of  the  kingdom ;  and,  therefore,  both  for  your  convenience  and  mine,  I  will 
specially  accept  it,  payable  at  a  particular  banker^s,  or  where  my  strong  box 
or  money  is ;  and  there  you  shall  go  for  your  money,  and  not  follow  and  arrepi 
me  at  a  place  where  I  have  none :  this  is  the  defendant's  contract.  I  admit 
that  the  holder  might  refuse  to  take  such  an  acceptance ;  but,  having  taken  it, 
can  he  enforce  the  contract  against  the  contractor,  without  showing,  that  the 
contractor  has  not  complied  with  his  own  conditional  acceptance  ?  May  not 
the  acceptor  justly  say,  if  the  holder  should  attempt  to  enforce  it  contrary  to  the 
accep  or's  engagement,  non  haec  in  fasdera  vent?  I  think  he  may;  for,  that 
the  acceptor  has  a  right  to  make  a  special  acceptance  differing  from  tliat  which 
the  drawer  had  wished  to  impose  upon  him,  as  to  time,  place,  or  amount,  is  ad- 
mitted hy  those  who  argufe  for  the  defendant  in  error.  This  has  ever  been 
considered  as  law  from  the  time  of  Marius,  who  wrote  in  the  16th  century  on 
bills  of  exchange.  Mar.  p.  17, 4th  ed.  The  law  upon  these  points,  both  r«ooq 
as  to  the  right  of  the  drawee  to  make  a  special  acceptance,  and,  as  to  the  ^ 
right  oi'  the  holder  to  refuse  it,  is  well  stated,  as  your  lordships  will  find,  in 
Petit  V.  Benson,  Comb,  452.  If,  then,  the  drawee  may  refuse  to  enter  into 
any  other  than  a  special  acceptance ;  when  he  has  made  it,  and  it  is  received 
by  the  holder,  surely,  it  becomes  as  much  the  original  contract  of  the  acceptor, 
as  if  he  had  written  a  promise  to  pay  on  certain  conditions ;  or  had  promised  to 
pay  at  a  certain  bankei^s,  and  no  where  else.  The  true  sense  of  the  case  seems 
to  be,  and  the  prindple  is,  that,  whenever  the  place,  at  which  the  contractor  is 
to  perform  it,  forms  a  part  of  his  express  contract,  and  the  duty  is  not  merely 
collateral  to  it,  it  is  necessary  both  to  aver  and  prove  a  failure  in  that  precise 
point  on  the  part  of  the  defendant.  Thus,  in  1  Rolle's  Abridgment,  tit.  Con' 
dition,  p.  444, 1. 7,  and  p.  445,  1.  52,  it  is  said,  *'  If  a  place  of  payment  is 
limited  by  the  condition,  the  party  is  not  bound  to  pay  in  any  other  place." 
Here,  the  duty  is  created  by  the  instrument  itself,  with  certain  limits  and  qua- 
lifications. No  duty,  to  be  perfected  by  the  acceptor,  arose  anterior  to  the  very 
instrument  itself;  and  the  acceptor  can  only  be  answerable  to  the  extent  of  his 
engagement,  by  his  qualified  acceptance. 

If  we  were  to  speak  of  the  convenience  of  this  or  that  practice,  there  can  be 
no  question,  that  it  would  be  most  convenient,  that,  the  presentment  of  the  bill 
at  the  place  where  it  is  made  payable  should  be  deemed  a  condition  precedent ; 
for,  it  would  be  very  inconvenient,  thaf  acceptors,  such  as  the  original  defendant, 
should  be  made  liable  to  answer  every  where,  when  it  is  notorious  that  they 
have  made  provision  at  a  particular  place,  where  alone  they  engage  to  pay. 
There  is  no  antecedent  duty  as  against  the  defendant,  save  that  arising  on  the 
bill ;  and,  therefore,  the  instrument  or  bill  must  be  looked  at  for  the  purpose  of 
seeing  what  the  duty  is. 

I  do  not  think,  my  lords,  that  this  case  has  been  fitly  compared  to  the  case 
of  bonds ;  for,  there,  the  penalty  creates  the  debt,  and  the  party  is  liable  npon 
it,  but  is  to  discharge  himself  from  the  penalty  by  bringing  himself  within 
the  terms  of  the  condition^  that,  therefore,  must  be  *matter  of  defence.  r«224 
Dut,  where  a  suit  is  in  as$ump$it  upon  a  contract,  the  plaintiff  must  ^ 
show,  that  he  has  done  every  thing  which  lay  upon  him  to  do,  in  order  to  bring 
himself  within  the  contract,  and  entitle  him  to  sue  upon  iu  Now,  here,  by  the 
terms  of  this  acceptance,  a  promise  is  made  by  the  acceptor  to  pay  at  Perring's 
and  Co. ;  the  plaintiff,  who  sues,  then  must  bring  himself  within  those  teims 
by  showing,  that  he  made  a  demand  at  the  place  where  the  defendant  said  he 
would  pay ;  and  he  cannot  be  made  liable  beyond  the  extent  of  his  contract* 
Where  a  defendant  contracts  generally  to  pay  a  sum  of  money,  he  is  liable  to  a 
creditor  every  where :  but,  where  a  person  binds  himself  to  pay  at  a  particular 
place,  he  is  not  liable  at  any  otlier  place,  till  default  be  made  at  the  particular 
place.  For,  otherwise,  suppose  a  bill  drawn  upon  one  just  before  going  tho 
circuit,  (and  this  case  is  put  by  one  of  the  most  learned  judges  who  ever  adorr  •-:<! 
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the  Court  of  CoTDmon  Pleas,  I  mean  Mr.  Justice  Chambrb,)  in  Gammon  v. 
SchmoU,  5  Taunt.  350,  which  will  fall  due  during  the  absence  of  such  drawee ; 
such  a  person  living  in  chambers  leaves  no  servant  on  his  departure,  excepting, 
perhaps,  a  laundress ;  what  can  be  done  in  such  a  case,  except  to  deposit  the 
money  with  a  banker,  and  make  the  bill  payable  at  that  bankers  ?  Otherwise 
such  person  would  be  liable  to  be  arrested  at  any  place  in  the  course  of  his 
journey,  where  he  might  have  no  money,  which,  indeed,  he  would  be  the  less 
likely  to  have  after  making  provision  at  his  banker^s.  I  agree  with  that  learned 
judge,  that  it  is  a  great  convenience  to  the  public  to  maintain  these  special 
acceptances. 

But,  it  is  said  at  the  bar,  if  you  can  show  that  you  had  your  money  at  your 
hanker*8,  yon  would  have  a  complete  defence.  Is  it,  then,  no  vexation  to  be 
causelessly  arrested  ?  Is  a  law-suit  no  vexation  ?  Is  it  nothing  to  be  20/.  or 
30/.  out  of  pocket,  though  you  gain  your  cause  ?  And  this  evil  is  only  met  by 
the  trifling  inconvenience  of  an  obligation  on  the  plaintiff  to  call  a  witness  to 
prove  a  presentment.  Indeed,  if  we  speak  of  inconvenience,  it  is  all  the  other 
way ;  for,  instead  of  the  trifling  inconvenience  arising  to  a  holder  from  the 
necessity  of  calling  one  witness  to  prove  a  presentment,  every  banker  must,  if 
the  other  view  of  the  case  be  adopted,  keep  a  number  of  clerks  to  go  daily 
•2251  ^  *^  P"^  *®^  ^^  town,  for  the  purpose  of  receiving  payment  of  bills. 
-•  Nay,  so  greatly  was  this  inconvenience  felt,  that  your  lordships  are 
probably  aware  that  the  Bank  of  England  will  not  discount  any  bill  that  is  not 
payable  at  a  banker's. 

But  we  have  been  told  at  the  bar,  that  the  weight  of  authority  is  against  the 
plaintiff  in  error.  Let  us  examine  the  cases,  and  see  whether  the  decisions  iu 
the  Court  of  King's  Bench,  and  one  or  two  at  nisi  prius,  before  Lord  Chief 
Justice  GiBBS,  carry  with  them  the  same  weight  of  reason  as  those  decided  by 
the  Court  of  Common  Pleas  sitting  in  bank ;  or,  whether  the  Court  of  King's 
Bench  has,  in  this  respect,  been  consistent  with  itself;  a  mode  of  discussion, 
which  I  can  with  much  more  satisfaction  recommend  to  your  lordships'  adop- 
tion, than  a  consideration  of  the  weight  due  to  individuad  judges,  all  of  those 
who  are  concerned  in  these  decisions  being  most  highly  respectable. 

The  first  case  immediately  applicable  to  this  is  that  of  Smith  v.  De  la  Ibn- 
iaine^  of  which  there  is  a  short  note  in  my  brother  Baylet's  Treatise  op  Bills 
of  Exchange,  p.  129,  note  b,  3d  ed. :  however,  a  more  full  account  is  given  of 
it  in  a  note  to  Mr.  Holt's  Nisi  Prius  Cases,  366,  which  is  taken  from  a  manu- 
script of  my  brother  Holrovd  ;  and  there  seems  no  doubt,  that  in  1785  Lord 
Mansfield  at  nisi  prius^  and  the  Court  of  King's  Bench,  aflerwards,  decided, 
that  words  similar  to  those  here  used  were  not  words  restricting  or  qualifying 
the  acceptor's  liability,  but  rendering  him  liable  generally ;  and  that  it  was  not 
necessary  to  prove  a  demand  at  the  particular  place  in  an  action  against  the 
acceptor.  But  how  has  this  been  followed  up  ?  The  first  case  is  that  of  Lyon 
T.  Sundius^  1  Campb.  422,  a  mere  nisi  prius  opinion,  before  the  decisions  of 
either  CaUaghan  v.  Aylett^  or  Ftnt&n  v.  Ooundry.  Then  came  the  case 
of  Fmton  v.  Chundry,  13  East,  in  which  the  court  undoubtedly  held  that 
doctrine,  which  is  now  under  discussion ;  and  which  treated  an  acceptance 
like  the  present  not  as  a  conditional  acceptance,  but  as  a  mere  expansion  of 
the  promiso  to  pay.  But  how  is  that  eonsistent  with  the  doctrine  laid  down 
in  Parker  v.  Gordon,  7  East,  885,  by  two  of  the  judges,  Lord  Ellenborough, 
•2261  ^'  ''*'  *^^  CrROSB,  J.,  who  *were  parties  to  the  decision  in  Fenton  v. 
-^  Goundry  ?  Parker  v.  Gordon  was  an  action  against  the  drawer ;  and 
I,  therefore,  do  not  quote  the  case  as  an  authority,  except  to  show  that  such 
words  as  these  were  considered  as  a  special  acceptance.  "  If  a  party  (says 
I«ord  Ellenborottoh  in  the  last  mentioned  case)  choose  to  take  an  acceptance 
at  an  appointed  place,  it  is  to  be  presumed  that  he  will  inform  himself  of  the 
proper  time  for  receiving  payment  at  such  place,  and  he  must  apply  accord- 
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ingXyy  And,  in  Elford  v.  Teed^  1  M.  and  S.  28,  his  lordship  says  that  the 
case  of  Parker  v.  Gordon  was  conformable  with  the  doctrine  which  he  had 
usually  held.  Lawrence,  J.,  says,  in  Parker  v.  Gordon,  "  The  party  might 
have  refused  to  take  the  special  acceptance ;  but  if  he  choose  to  take  the  ac- 
ceptance in  that  manner,  payable  at  the  banker* »,  does  he  not  agree  to  take  it 
payable  at  the  usual  banking  hours  ?"  And  Le  Blanc,  J.,  says,  in  the  same 
case,  "  If  a  party  will  take  an  acceptance,  payable  at  a  banker's,  he  must  pre- 
sent it  at  a  proper  time,  according  to  the  known  method  of  conducting  the  bank- 
ing business  ;  otherwise  the  greatest  inconveniences  to  trade  would  ensue." 

Two  very  modern  cases  have  been  quoted  to  your  lordships  to  show,  that 
Lord  Chief  Justice  Gibbs  concurred  with  the  decision  of  the  Court  of  King's 
Bench  in  Fenton  v.  Gotmdry ;  namely,  the  cases, of  Head  v.  Sewell,  and 
Richards  v.  Lord  Milsington,  Holt,  N.  P.  C.  863.  I  will  speak  of  Head  v. 
Sewell  first.  It  is  sufficient  to  observe,  that  it  was  only  a  nisi  prius  case  : 
next,  it  is  so  singular  a  case,  that,  either  the  note  is  incorrect,  or  the  opinion 
of  the  lord  chief  justice  is  not  delivered  with  that  very  learned  person's  usual 
accuracy  and  precision.  For,  in  the  year  1816,  he  begins  his  observations  by 
saying,  that,  after  35  years'  experience,  he  had  never  known  the  objection  to 
prevail,  and,  therefore,  could  not  admit  the  necessity  of  the  proof.  What  * 
had  he  not  known  of  the  case  of  Callaghah  v.  ^ylett,  decided  in  1811,  5  yearb 
before,  in  the  Common  Pleas,  by  Mr.  Justice  Heath,  Mr.  Justice  IjAWrence, 
and  Mr.  Justice  Chambre,  as  eminent  persons  as  ever  sat  on  that  bench ;  and 
which  case,  in  consequence  of  its  having  been  much  opposed  the  following 
term  in  Fenton  v.  Croundry,  made  them  the  common  talk  in  Westminster  Hall  ? 
Had  he  not  *heard  of  the  case  of  Gammon  v.  SchmoU,  then  quoted  to  r«227 
him,  and  decided  two  years  before,  in  the  very  same  court  by  his  then  ^ 
colleagues,  Mr.  Justice  Heath,  Mr.  Justice  Chambre,  and  the  very  learned 
person  who  afterwards  succeeded  him  in  the  chief  justiceship,  in  both  of  which 
cases  the  objection  prevailed  ?  And  then  again,  though  his  lordship  is  stated 
to  have  said,  that  he  never  knew  the  objection  prevail,  he  concludes  by  saying, 
he  knows  there  are  conflicting  cases.  ,  The  other  case  of  Richards  v.  Lord  Mil- 
sington  he  decides  that  he  may  preserve  his  own  consistency  in  a  former  case 
of  Price  v.  MitcheUy  4  Campb.  200 :  but,  upon  looking  at  that  case,  it  will  be 
found  a  mere  memorandum  at  the  foot  of  a  note,  which  never  was  held  to  be 
a  cond\tion,  but  a  mere  memorandum  or  direction.  I,  therefore,  do  not  con- 
sider these  cases  as  adding  much  weight  to  the  authority  of  the  King's  Bench 
upon  this  occasion. 

But  I  find  the  King's  Bench  in  Saunderson  v.  Bowes,  14  East,  500,  which 
was  confirmed  by  a  unanimous  judgment  in  the  Exchequer  chamber,  Bowes 
V.  Howe,  5  Taunt.  30,  deciding  diametrically  opposite  to  ihe  case  of  Fenton  v. 
Gotmdry :  and  every  word  of  the  judgment  of  that  great  and  eminent  judge. 
Lord  Ellenborouoh,  is,  in  my  mind,  conclusive  in  favour  of  the  plaintiff  in 
error.  Agreeing,  as  I  do,  with  the  learned  editor  of  the  Treatise  on  Bills  of 
Exchange,  Bayley  on  Bills,  185,  note  1,  3d  ed.,  that  it  is  difficult  to  reconcile  in 
principle  with  the  case  of  Saunderson  v.  Bowes,  that  of  Fenton  v.  Goundry,  anc 
Saunderson  v.  Bowes,  being  the  last  in  decision,  ratified  by  the  decision  of  the 
twelve  judges  of  England,  and  most  agreeable  to  good  sense,  reason,  and  con- 
venience, I  think  that  it  ought  to  prevail.  The  oidy  difference  between  Saun- 
derson V.  Bowes  and  this  case  is,  that  Saunderson  v.  Bowes  was  an  action 
against  the  maker  of  a  promissory  note ;  this  case  is  against  the  acceptor  of  a 
bill  of  exchange :  but  I  need  not  inform  your  lordships,  that  the  courts  in 
Westminster  Hall  have  long  thought  the  analogy  between  notes  and  bills  so 
strong,  that  the  rules  established  as  to  one  ought  also  to  prevail  as  to  the  other ; 
Heylyn  v.  Adamson,  2  Burr.  669,  Broum  v.  Harraden,  4  T.  R.  148,  fully 
prove  this  position.  Then  let  us  read  the  case  of  iS(ntinrfcr*on  »v.  ^otrc*;  r#228 
and  if  "  bill "  be  read  for  "note,"  is  not  every  word  of  Lord  Ellenbo-  ^ 
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Ronoii^s  Itiminous  reasoning  decisive  of  the  present  question  ?  (Here  the 
learned  judge  read  the  case  and  judgment  in  Saunderson  v.  Bowes^  observing 
that  in  Uiat  case  the  Court  of  King's  Bench  held  presentment  at  tlie  banking- 
house  necessary.)  Bowes  v.  Howe,  5  Taunt.  30,  contains  the  affirmance  of 
this  proposition,  though  there  was  a  reversal  upon  another  point  in  that  par- 
ticular cause.  And,  in  conformity  to  that  opinion,  Lord  Ellenborough,  in  a 
subsequent  case  of  Roche  v.  Campbell^  3  Gampb.  247,  held,  that  it  was  a  fatal 
variance  in  a  declaration  not  to  state  that  the  note  was  payable  at  a  particular 
place,  where  the  note  was  so  payable.  And  his  lordship's  language  is  pecu- 
liarly emphatical  and  applicable  to  this  case,  for  he  says  **  This  declaration  re- 
presents the  promissory  note  as  containing  an  absolute  and  unqualified  promise 
to  pay  the  money.  But,  by  the  instrument  produced,  the  maker  only  promises 
to  pay  upon  the  specific  condition  that  the  payment  is  demanded  at  a  particular 
place.  We  have  lately  held  (alluding  to  Saunderson  v.  Bowes)  that,  where  the 
place  of  the  payment  is  mentioned  in  the  body  of  the  note,  it  forms  a  material 
part  of  the  instrument."  So,  here,  the  acceptor  only  undertakes  to  pay  upon 
the  specific  condition  that  the  payment  is  demanded  at  a  particular  place :  Uiis, 
and  no  other,  is  the  contract  of  Uie  acceptor. 

Having  thus  shown  the  inconsistency  of  these  decisions,  and  that  Saunder- 
son V.  Bowes  has  not  only  had  the  judgment  of  the  King's  Bench  in  favour  of 
tliat  opinion,  which  I  presume  to  deliver  to  your  lordships,  but  the  confirma- 
tion, as  to  this  point,  of  the  whole  Exchequer  Chamber,  can  I  hesitate  in  say- 
ing, that  the  strong  current  of  authority  is  in  favour  of  the  plaintiflf  in  error, 
when  I  add,  the  authority  of  Judges  Heath,  Lawrence,  and  Chambre,  in  Col- 
laghan  v.  AyletU  declaring  that,  doubtless,  there  may  be  a  qualified  acceptance 
of  a  bill  which  a  holder  is  not  bound  to  receive,  but,  that  if  he  acquiesce  in  it, 
he  must  conform  to  the  terms  of  the  acceptance ;  and  the  further  authority  of 
Judges  Heath,  Chambre,  and  Dallas,  in  Gammon  v.  SchmolL  Mr.  Justice 
Heath,  in  Gammon  v.  Schmoll^  5  Taunt.  353,  treats  it  as  a  condition  prece- 
*220l  ^^"^  which  ^must  be  shown  to  be  performed.  The  reasoning  of  Mr. 
^  Justice  Chambre  does  not  seem  to  have  been  sufficiently  adverted  to ; 
and  nobody  will  deny  his  ability  as  a  lawyer,  and  his  great  skill  as  a  pleader. 
That  learned  judge  says,  in  Gammon  v.  SchmoU^  *'I  think  the  case  is  clear  upon 
rules  of  plain  common  sense  and  understanding,  without  going  into  all  the  cases. 
A  man  is  not  bound  to  receive  a  limited  and  qualified  acceptance,  he  may  refuse 
it,  and  resort  to  the  drawer ;  but,  if  he  do  receive  it,  he  must  conform  to  the 
terms  of  it" — ^**  What  is  the  meaning  of  these  words,  accepted^  payable  at  f 
They  have  a  meaning :  they  impose  a  condition ;  and  the  person  receiving  such 
•  an  acceptance  must  comply  with  the  condition,  and  in  pleading,  must  show  his 
compliance.  It  would  greatly  circumscribe  the  negotiation  of  bills  of  exchange 
if  this  were  not  so ;  for  they  would,  instead  of  being  of  general  accommoda- 
tion, be  restrained  in  their  use  to  such  persons  in  trade  as  have  a  fixed  place  of 
business."  I  have  already  endeavoured  to  show  your  lordships  that  the  incon- 
venience to  holders  of  bills  and  to  bankers  would  become  ruinous  by  the  num- 
ber of  clerks  which  they  must  employ,  if  such  an  acceptance  is  to  be  held  to 
make  the  acceptor  universally  liable. 

On  these  authorities,  and  upon  the  principles  of  common  sense  and  under- 
standing I  am  of  opinion,  on  the  first  question,  that  the  holder  was  bound  to 
present  this  bill  at  Sir  John  Perring's  house  for  payment,  and  to  aver  that  it  was 
so  presented. 

As  to  the  second  question  proposed  by  your  lordships  to  the  judges,  viz. 
whether  such  an  acceptance  is  to  be  considered  in  law  as  a  qualified  acceptance, 
I  answer,  that  the  whole  of  my  reasonmg,  with  which  I  have  troubled  your 
lordships,  is  founded  upon  the  affirmative  of  that  proposition.  All  tlie  text 
writers  upon  bills  of  exchange  are  clear  on  this  point.  I  take  it,  that  any  ac- 
ceptance varying  from  the  absolute  tenor  of  that  which  the  drawer  expected  by 
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the  language  which  he  used  in  drawing  the  bill,  either  in  the  sum,  the  time,  the 
place,  or  the  mode  of  payment,  is  a  conditional  acceptance,  which  the  holder  is 
not  bound  to  receive :  but,  if  he  do,  tlie  acceptor  is  liable  for  no  more  than  he 
has  undertaken.  This  doctrine  of  qualified  *acceptance,  as  to  part  of  rsogo 
the  money,  is  spoken  of  in  Marius,  pp.  17, 21,  and  in  Molloy,  b.  i  ch.  10,  ^ 
s.  21.  So,  in  the  latter  book,  a  partial  acceptance  as  to  time  is  mentioned,  id. 
8.  28.  This  is  confirmed  in  Beawes'  Lex  Mercatoria,  p.  481,  4lh  ed.  fol.,  and 
by  Mr.  Justice  Bayley,  Bayley  on  Bills*,  pp.  85, 86,  3d  ed.  And  it  was  treated 
as  a  qualified  acceptance  in  Saunderson  v.  Bowes  ;  and  by  Mr.  Justice  Law- 
rence, in  Parker  y.  Gordon  ;  and  again  in  CaUaghan  v.  Aylett^  and  Gammon 
V.  Schmoll  in  the  Common  Pleas :  I,  therefore,  feel  no  difficulty  in  stating  to 
your  lordships,  that  I  conceive  this  to  be  a  conditional  acceptance. 

The  third  question,  in  my  view  of  the  case,  is  not  of  difficult  solution.  Ma- 
rius supposes,  p.  17,  that  if  the  holder  take  from  the  acceptor  an  acceptance, 
even  for  a  part  only  of  the  money  drawn  for,  he  may  do  so,  provided  he  pro- 
tests and  gives  notice  to  the  drawer,  and  the  bill  is  not  thereby  void ;  nor,  ac- 
cording to  what  he  says  in  page  21,  does  it  prevent  the  holder  from  having 
recourse  against  the  drawer.  This  is  stated  in  die  case  of  so  material  a  change, 
as  a  defalcation  of  part  of  the  sum  drawn  for.  But  to  the  case  put  by  your 
lordships,  I  answer,  that,  if  the  qualification,  either  as  to  time  or  place,  works 
neither  injury  nor  inconvenience  to  tlie  drawer,  the  holder  is  not  prevented  (in 
case  of  non-payment)  from  his  remedy  against  the  drawer,  because  he  has 
taken  such  qualified  acceptance.  Your  lordships  will  perceive  that  I  state, 
where  it  neither  produces  injury  nor  inconvenience.  Now  in  the  case,  out  of 
which  this  question  arises,  it  neither  produces  the  one  nor  the  other :  but  it  is  a 
custom  productive  of  great  convenience  to  every  one  concerned  in  trade,  and 
without  which  qualification,  I  have  already  stated  to  your  lordships,  (and  I 
know  the  fact  to  be  so,)  bills  of  exchange  are  not  discountable. 

As  to  the  fourth  question,  I  am  of  opinion,  that  C.  could  not  maintain  his 
action  for  the  original  debt  against  A.  the  drawer,  without  delivering  up  to  him 
the  bill  so  accepted.  Because,  having  once  accepted  such  bill  in  lieu  of,  and  in 
satisfaction  of  his  debt,  he  cannot  recover  for  the  original  debt  without  relin- 
quishing the  supposed  security;  which,  *being  an  acceptance  hy  B.,  r^ooi 
(whom  tlie  question  supposes  to  be  indebted  to  the  drawer,)  will  amount,  ^ 
at  all  events,  to  an  acknowledgment  of  the  debu  For,  although  it  is  not  always 
true  that  the  drawee  is  a  debtor  of  the  drawer,  yet,  perhaps,  when  the  drawee 
accepts,  it  is  primd  facie  evidence  of  a  debt.  The  case  of  Ktarslake  v.  Mor- 
gariy  5  T.  R.  513,  where  it  was  held,  that  to  an  action  for  goods  sold  and  de- 
livered, it  was  a  good  plea  to  say  that  the  defendant  had  endorsed  to  the  plain- 
tiff a  promissory  note,  payable  to  him,  the  defendant,  *'  for  and  on  account  of" 
the  said  debt,  is  not  inapplicable  to  this  question  to  show,  that  C.  could  not 
maintain  an  action  for  his  original  debt  while  he  held  in  his  hands  a  bill  given 
to  him  by  the  defendant  to  that  amount.  I,  therefore,  answer  to  the  fourth 
question  proposed  by  your  lordships  in  the  negative. 

Baylby,  J.,  (afier  stating  the  case.)  In  answer  to  the  first  question  proposed 
by  your  lordships,  I  humbly  submit,  that  the  efiect  of  such  an  acceptance  is 
this,  that  to  entitle  the  holder  to  sue  the  drawer  or  endorser,  it  casts  an  obliga- 
tion upon  him  to  present  the  bill  at  Sir  John  Perring^s  and  Co.  for  payment, 
and  to  aver  in  his  declaration,  that  the  same  was  so  presented ;  but  Uiat,  as 
against  the  acceptor  himself,  the  holder  is  not  bound  so  to  present  it ;  that  he  it^ 
under  no  obligation  to  aver  any  such  presentment  in  his  declaration ;  and,  that 
the  only  consequence  of  his  neglect  to  present,  is  this,  that  the  acceptor  may  set 
up  any  loss  he  has  sustained  thereby  as  a  matter  of  defence.  This  question  is 
raised  upon  a  demurrer  to  the  plaintiff's  declaration.  The  point,  therefore, 
is  not  whether  a  neglect  to  present  may  not,  even  as  against  an  acceptor,  in 
some  cases  constitute  a  defence ;  but,  whether  the  presentment  is,  or  is  not  an 
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essential  part  of  the  plaintiff's  title.  A  presentment  is  a  demand  at  the  pk.^  * 
of  payment,  and  to  determine  this  point,  it  will  be  of  assistance  to  call  the  at- 
tention of  your  lordships  to  the  rules  which  the  law  has  laid  down  as  to 
cases  in  which  a  demand  is  or  is  not  unnecessary.  And,  one  of  these  rules  I 
take  to  be  this,  tliat  where  a  man  engages  to  pay  upon  demand  what  is  to  be 
considered  his  own  debt,  he  is  liable  to  be  sued  upon  that  engagement,  without 
•2^21   ^^y^  'previous  demand;  and  that  a  tender  or  readiness  to  pay,  must  come 

-^  by  way  of  defence  from  the  defendant ;  but,  that,  if  he  engage  to  pay  upon 
demand  what  was  not  his  debt,  what  he  is  under  no  obligation  to  pay,  what  but 
for  such  engagement  he  would  never  be  liable  to  pay  to  any  one,  a  demand  is 
essential,  and  part  of  the  plaintiff's  title.  If  a  man  make  a  note  payable  on 
demand,  it  is  settled  by  law  that  a  special  demand  need  not  be  stated  in  the 
declaration,  nor  proved  upon  the  trial.  And  what  is  the  reason  ?  Because 
the  note  is  considered  as  given  for  what  is  to  be  considered  the  party's  own 
debt.  In  common  actions  of  assumpsit,  the  promise  is  always  stated  to  be  to 
pay  when  thereto  aAerwards  requested,  yet  a  special  request  is  never  stated  or 
proved ;  and  the  distinction  in  this  respect  is  correctly  taken  in  Birka  v.  Trip- 
petf  I  Saund.  33  a.  That  case  was  assumpsit  on  a  promise  to  pay  40/.  upon 
request,  if  the  defendant  did  not  perform  an  award  between  him  and  the  plain* 
tiff;  the  defendant  pleaded  a  bad  plea,  to  which  there  was  a  demurrer :  and 
then  Saunders  fur  the  defendant  objected,  that  the  plaintiflT  had  not  laid  any 
request  of  the  penalty  of  40/.  '*  For  the  declaration  is,  that  the  defendant  pro- 
mised to  pay  upon  request,  if  he  did  not  perform  the  award ;  and  the  request  is 
material,  for  he  took  a  difference  between  a  mere  duty  and  a  collateral  sum. 
For,  where  a  mere  duty  is  promised  to  be  paid  upon  request,  as  if,  4n  conside- 
ration of  all  moneys  lent  to  the  defendant,  he  promised  to  pay  them  again  upon 
request,  no  actual  request  is  necessary,  but  the  bringing  of  die  action  is  a  suf- 
ficient request ;  but  otherwise  it  is  upon  a  promise  to  pay  a  collateral  sum  upon 
request ;  for,  there,  an  actual  request  ought  to  be  made  before  the  action  brought. 
Now,  here,  the  promise  of  payment  of  40/.  upon  request  is  collateral,  and  is  a 
penalty  and  not  a  precedent  duty,  and,  therefore,  there  ought  to  have  been  a 
request  before  the  action  brought :"  and  of  that  opinion  was  the  whole  court, 
and  judgment  was  given  for  the  defendant.  There  are  many  other  cases,  see 
1  Wms'.  Saund.  33  a,  note  2,  to  the  same  effect,  but  the  principle  is  so  well 
established,  that  it  is  unnecessary  to  cite  them.  Another  rule  upon  the  subject 
of  demands  I  take  to  be  this,  that  the  fixing  a  special  time  and  place  for  pay- 
ment will  not  make  an  actual  demand  at  that  time  and  place  necessary,  as  part 
Moq-i  o^  ^^^  plaintiff's  *tide  in  a  case,  in  which,  otherwise,  the  demand  would 

-'  not  be  necessary;  but  that,  in  that  case,  also,  a  tender  or  readiness  to 
pay  at  the  time  and  place  b  matter  of  defence,  and  of  defence  only.  An  award 
directs  money  to  be  paid  at  a  given  time  and  place.  In  an  action  on  such 
award,  does  the  declaration  allege  any  demand  at  that  time  or  place  ?  certainly 
not.  Upon  an  application  inde  for  an  attachment,  is  not  the  attachment  con- 
stantly granted,  though  personal  demand  was  not  made  at  the  time  or  place  ; 
and  though  attendance  at  the  time  or  place  is  not  stated  ?  In  assumpsit  on  the 
award,  the  declaration  would  be,  that  the  defendant  promised  to  perform  the 
award,  and  tliat  the  award  directed  payment  at  a  given  time  and  place :  in  sub- 
stance, therefore,  incorporating  the  promise  and  the  award  together,)  it  is  a 
promise  to  pay  what  is  properly  a  debt  of  the  defendant's  at  a  given  time  and 
place :  in  substance,  therefore,  (incorporating  the  promise  and  the  award  toge- 
tJier,)  it  is  a  promise  to  pay  what  is  properly  a  debt  of  the  defendant's  at  a 
given  time  and  place ;  and  yet  the  declaration  never  states  either  attendance  by 
the  plaintiff  at  the  place,  or  a  demand  by  the  plaintiff  at  the  plaee :  the  utmost 
which  it  states  is,  tiiat  the  defendant  did  not  pay  at  the  time  or  place,  or  at 
any  other  time  or  place.  To  debt  on  bond,  the  defendant,  after  oyer  of  the 
condition  of  the  bond,  which  was  the  performance  of  an  award,  pleaded  no  award 
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made.     The  plaintiff  replied  an  award  made  directing  the  defendant  to  pay  the 
plaintiff  66/.  at  his  house  at  Sennocke,  on  the  22d  October,  between  tlie  hours 
of  ten  and  twelve,  but  that  the  defendant  did  not  pay  the  66/.  which  he  ought 
to  liave  paid  on  that  day,  according  to  the  form  and  effect  of  the  award,  Lutw. 
558.     There  are  three  precedents  to  this  effect,  in  Mr.  Caldwell's  book  upon 
awards,  pp.  318,  322,  323,  the  first  in  assumpsit,  the  other  two  in  debt:  and 
there  are  many  similar  precedents  in  other  books.     The  first  statbd,  that  an 
action  had  been  brought  to  recover  a  balance  of  account,  that  the  cause  was 
referred,  that  each  party  undertook  to  the  other  to  perform  the  award,  and  that 
the  award  was,  that  the  defendants  should  pay     i.,  being  balance  of  accouat 
due  from  the  defendants,  at  the  office  of  L.  and  M .,  situated  in,  &c.,  between  10 
and  12  A.  M.  on,  &c.     Whereof  defendants  had  notice;  yet  they  did  not  pay 
the  plaintiffs  the  said  sum,  or  any  part  thereof,  on,  &c.,  at  the  said  office  of  L. 
and  M.,  or  elsewhere,  or  at  any  other  time  whatever;  although  defendants  after- 
wards, viz.  on,  &c.,  at,  &c.,  were  *required  by  plaintiffs  so  to  pay  the  r»234 
same.     The  second  stated,  tliat  differences  had  arisen,  and  were  re-  ^ 
ferred ;  that  the  arbitrator  awarded  ;  that  on  a  balance  of  all  accounts  between 
the  parties,  there  was  due  and  owing  from  defendant  to  plaintiff  61/.  lOli.,  which 
he  directed  to  be  paid  on  10th  of  June,  between  eleven  and  one,  at  the  house 
of  one  G.  H.,  plaintiff's  attorney,  whereof  defendant  had  notice ;  yet  defend- 
ant did  not  pay  the  same,  or  any  part  thereof,  at  the  time  and  place  appointed 
for  the  payment  thereof  as  aforesaid  ;  nor  hath  he  since  paid  the  same,  but  hath 
wholly  failed,  and  made  default,  whereby  an  action  hath  accrued,  &c.— Now% 
upon  what  principle  do  tliese  declarations  omit  to  state  attendance  at  the  place, 
or  demand  at  the  place  ?     Clearly  upon  this,  that  the  money  awarded  to  be 
paid  became  a  debt  from  the  defendant ;  that  he  was  under  a  general  obligation 
to  pay,  and  not  confined  to  time  or  place ;  and  that,  therefore,  attendance  at  time 
and  place  was  not  part  of  the  plaintiff's  title ;  but  readiness  to  pay  at  time  and 
place  was  matter  only  of  defence.     Mr.  Caldwell,  indeed,  p.  194,  lays  it  down, 
that  where  the  money  is  to  be  paid  at  a  certain  time  and  place,  the  plaintiff  must 
aver  that  he  attended  tliere  at  the  time  appointed,  and  remained  until  the  period 
within  which  payment  was  to  be  made ;  but  this  position  is  evidently  founded 
on  a  mistaken  notion  of  the  case  of  Phillips  v.  Knightly,  Fitzg.  53 ;  1  Barnard, 
84 :  there,  according  to  Fitzgibbon,  the  plaintiff  was,  upon  receiving  tlie  money, 
to  give  the  defendant  a  covenant  of  indenmity;  there  were,  therefore,  to  be  two 
concurrent  acts,  viz.  the  payment  of  the  money  and  giving  of  the  covenant; 
and  the  plaintiff  could  not  sue  for  the  money  without  showing  a  readiness,  on 
his  part,  to  give  the  covenant,  which  he  had  not  done.     This  case,  therefore,  is 
not  at  variance  with  the  established  precedents,  and  I  have  only  noticed  it,  tliat 
a  mistake  in  a  useful  book  may  be  corrected.     Another  class  of  cases,  which  I 
will  mention,  are  cases  of  rents.     Rent  is  reserved  in  some  cases  generally,  and 
tlien  tlie  proper  place  for  the  payment,  the  place  appointed  by  law,  is  the  land 
out  of  which  it  issues.     In  some  cases  it  is  expressly  made  payable  at  some 
other  place :  and  yet,  in  either  case  is  a  precedent,  either  in  debt  on  the  reddenr 
dum^  or  in  covenant,  of  an  averment,  that  *the  plaintiff  was  at  the  time  rtoog 
and  place  to  demand  it.     The  declaration,  in  such  cases,  is  always  >- 
general,  that  on  such  a  day  so  much  of  the  said  rent  became  due  and  in  a  near, 
and  that  defendant,  although  often  requested,  had  not  paid.     So,  in  covenant 
upon  a  mortgage-deed  to  pay  the  mortgage-money  on  a  given  day,  in  Lincoln's 
Inn  Hall,  or  in  any  other  place ;  or  in  debt  upon  a  single  bill  to  pay  money  for 
a  past  consideration,  at  a  given  place,  the  declaration  never  alleges  attendance 
or  demand  by  the  plaintiff;  but,  merely  alleges  non-payment  by  the  defendant. 
Now,  what  can  be  the  principle  of  all  these  cases  ?     Whit  but  this,  that  the 
money  to  be  paid  is  a  debt  from  the  defendant ;  that  it  is  due  generally  and  uni- 
versally; ihat  it  will  continue  due,  though  there  be  a  neglect  on  the  part  of  the 
creditor  to  attend  at  the  time  and  place  to  receive :  that  it  is  matter  of  defence  on 
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the  part  of  the  defendnnt  to  show  tliat  he  was  in  attendance  to  pay,  but  that  the 
pfaintifl'  was  not  in  readiness  to  receive ;  and  that  defence  will,  generally  speak- 
ing, be  in  bar  of  damages  only,  not  in  bar  of  the  debt,  and  must  be  accompanied 
with  a  bringing  of  the  debt  into  court.  The  instances  in  which  this  is  made 
matter  of  defence  will  throw  light  upon  the  point.  Most  of  those  instances 
occur  in  demands  for  rent;  but  no  distinction  in  principle  can  be  drawn  between 
cases  of  rent,  and  cases  of  other  debts.  I  will  mention  some  of  these  cases. 
Le  rse  for  years,  rendering  10/.,  22  H.  6,  57,  pi.  7,  yearly  at  Easter,  and  for 
performing  of  covenants  each  bound  in  20/.  Non-payment  of  rent  at  Easter, 
and,  therefore,  the  20/.  claimed.  Plea,  ready  to  pay  at  the  day  on  the  land, 
and  no  one  attended  to  receive ;  and  the  plea  was  held  good.  In  Kidwelly  v. 
Brand,  Plowd.  69 ;  Dyer,  68  a,  rent  of  land  at  Lomer  was  reserved,  payable 
at  Hide :  and  the  question  was,  whether  the  landlord  could  re-enter  for  non- 
payment of  rent  without  demand ;  it  was  adjudged,  (though  there  are  cases 
since  to  the  contrary,)  that  he  might :  the  reason  given  is,  that  the  rent  being 
made  payable  at  a  place  off  the  land,  it  lost  its  character  of  rent,  and  became 
like  a  sum  in  gross,  and  then  it  was  the  tenant's  duty  to  offer  it,  not  the  land- 
lord's to  demand ;  <«  Lessee  ought  to  offer  it  for  his  own  indemnity,  as  the  obli- 
gor ought  upon  an  obligation,  or  as  the  grantor  of  an  annuity  ought  to  offer  the 
^2^61  annuity  at  the  day,  to  excuse  himself  of  damages."  *  Buskin  v.  EtU 
J  wards,  Cro.  El.  415,  535,  corrects  that  case,  by  showing  that  a  pay- 
ment due  from  a  tenant  still  remained  a  rent,  though  made  payable  at  the  Royal 
Exchange,  in  London.  The  propriety  of  what  is  said  in  Plowden,  in  case  it 
had  been  a  sum  in  gross,  is  not  questioned.  The  inference,  then,  to  be  fairly 
drawn  from  the  case  in  Plowden,  corrected  as  it  is  by  the  case  in  Croke  Eliza- 
beth, is  this,  that  if  a  sum  in  gross  be  made  payable  at  a  certain  time  and  place, 
and  the  sum  is  properly  a  debt  from  the  person  who  is  to  pay  it,  it  is  his  duty 
to  attend  at  the  time  and  place  and  offer  it,  but  it  is  not  the  duty  of  the  person 
who  is  to  receive  it  to  demand  it ;  and  yet  the  offer  is  essential  to  protect  him, 
not  against  payment  of  the  sum  itself  (which,  as  being  due,  ought  to  be  paid) 
but  against  damages. 

In  Brook's  Abridgment,  Dttte,  pi.  216,  is  this  position : — '*In  debt  for  rent, 
tender  on  the  land  and  refusal  of  plaintiff  is  no  plea,  for  he  shall  answer  to  the 
debet;  but  the  contrary  in  avowry;  for,  there  is  to  be  a  return,  and  there  ought 
not  to  have  been  distress  if  tender  was  made."  Now  what  is  the  meaning  of 
this  passage  ?  evidently  this,  that  in  debt  it  is  no  plea  in  bar  of  the  action ;  it  is 
a  bar  of  damages  only;  not  of  the  debt :  and,  tlierefore,  he  must  answer  to  the 
debet,  by  bringing  the  money  into  the  court  upon  the  tender,  which  in  the  case 
of  a  plea  in  bar  to  an  avowry  he  need  not  do.  Brownlow  v.  Hewley,  1  Ld. 
Rayni.  82,  is  an  authority  to  show  that,  upon  a  plea  of  tender  on  the  laad  at 
the  day  in  an  action  of  debt,  the  rent  must  be  brought  into  court;  and  ^orne  v. 
Lewin^  Id.  639 ;  Salk.  583,  to  show,  that,  upon  a  plea  in  bar  to  an  avowry,  it 
need  not  be  brought  into  court.  In  Osbom  v.  Beversham,  1  Vent.  322  ;  3  Keb. 
800;  2  Lev.  209,  in  debt  for  rent  the  plea  was  readiness  at  time  and  place  and  ever 
since,  and  profert  of  the  money.  To  this  plea  there  was  a  demurrer  grounded 
on  two  objections.  First,  Non  obtulit,  for,  when  time  and  place  are  certain, 
semper  paratus  without  an  obtulit  is  no  plea.  Second,  It  is  pleaded  in  bar 
generally;  it  shonld  have  been  in  bar  of  damages  only;  and  the  court  thought 
both  objections  good.  Levinz  makes  a  query  on  the  first  ground,  because  the 
rent  is  demandable,  (i.  e.  plaintiff  should  have  demanded  it,)  "  otherwise,"  says 
*2^71  ^^*  **  ^^  ^  "^"^  ^^  *gross,  which  is  payable  without  demand."  In  Crouch 
J  V.  Fastolfe,  S.  T.  &ym.  418,  cited  yesterday  by  ray  brother  Richardson, 
to  debt  for  rent  there  was  a  plea  of  attendance  at  the  day  and  place,  that  the 
defendant  was  ready  to  pay,  and  that  no  one  came  to  receive.  To  this  plea 
there  was  a  demurrer,  because  tender  was  not  alleged,  but  it  was  resolved  to  be 
well  enough,  and  adjudged  for  the  defendant.     A  precedent  of  such  a  plea  is  in 
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Thompson's  Entries,  lib.  placit.  150:  however,  in  Home  v.  Letoin,  Lord 
Raym.  644,  a  paralU8  without  an  ohtulit  was  held  insufficient.  It  is  immate- 
rial to  the  point  which  I  am  considering,  whether  there  ought  to  be  a  tender  or 
not,  and  quite  sufficient  for  my  view  of  the  subject  if  with  a  tender  it  would  be 
a  bar  of  damages*  Now  what  are  the  legal  conclusions  which  I  draw,  and  the 
legal  positions  which  I  consider  as  resulting  from  the  authorities  with  which  1 
have  troubled  your  lordships  ?  They  are  these,  that  if  a  man,  in  respect  of  any 
debt  which  he  owes,  engages  to  pay  it  upon  demand,  or  engage  to  pay  at  a  given 
time  and  place,  it  is  not  a  necessary  part  of  the  plaintiff's  title  to  make  such 
demand  or  attend  at  such  time  and  place  ;  that  he  is  not  bound  in  his  declara- 
tion to  state  any  such  demand  or  attendance ;  that  a  neglect  to  demand  or  at- 
tend will  not  bar  his  right  to  the  debt  and  enable  the  defendant  to  keep  it ;  but* 
that  the  defendant  may  show  readiness  on  his  part  to  exonerate  himself  from 
any  damages. 

I  now  come  to  apply  these  principles  to  bills  of  exchange.  The  acceptor  is, 
by  the  law  and  custom  of  merchants,  considered  as  the  principal  debtor ;  the 
drawer  and  endorser  as  sureties  only,  liable  on  his  default,  and  not  otherwise. 
His  engagement  is  general,  that  he  will  pay ;  that  of  the  drawer  and  endorsers 
is  conditional,  namely,  that  if  due  diligence  be  used,  they  will  pay,  if  the  acceptor 
does  not.  The  engagement  of  the  acceptor  is,  either  that  he  has  effects  in  hand, 
or  that  he  is  secure  of  having  them  by  the  time  the  bill*  becomes  due.  In  the 
language  of  the  Lord  Chief  Justice  Eyre,  •*  The  theory  of  a  bill  of  exchange  is, 
that  the  bill  is  an  assignment  to  the  payee  of  a  debt  due  from  the  acceptor  to 
the  drawer,  and  the  ac^ceptance  imports,  that  the  acceptor  is  a  debtor  to  the 
drawer,  or  at  least  has  effects  *of  the  drawer's  in  his  hands."  The  ac-  rM<%Q 
ccptor,  therefore,  has,  or  ought  to  have,  in  his  hands  or  under  his  con-  ^ 
trol,  the  fund  by  which  payment  ought  to  be  made ;  and  it  is  his  duty  so  to  ap- 
ply it.  The  drawer  or  endorsers  have  no  control  over  the  fund,  and  con- 
sequently no  duty  with  respect  to  it.  This  difference  of  situation  and  character 
between  the  drawer  and  endorsers  and  acceptors,  has  produced  a  settled  dis- 
tinction in  the  manner  of  suing  them.  The  action  against  drawer  and  endorser 
invariably  shows  that  due  diligence  has  been  used ;  the  action  against  the  ac- 
ceptor invariably  omits  it.  In  an  action  against  the  drawer  and  endorsers,  the 
declaration  invariably  avers  presentment  of  the  bill,  its  dishonour,  and  notice 
thereof  to  the  defendant.  In  an  action  against  the  acceptor  no  such  averments 
are  made.  Every  bill  is  to  be  properly  presented  for  payment ;  and,  in  an  action 
ihereon  against  the  drawer  or  endorser,  a  presentment  according  to  the  usage 
and  custom  of  merchants,  must  be  averred  and  proved.  In  an  action  thereon 
against  the  acceptor,  presentment  (generally  speaking)  need  not  be  averred  or 
proved.  This  is  clear,  settled,  undisputed  law.  Not  that,  in  practice,  such 
presentment  is  likely  to  be  omitted :  the  risk  of  losing  the  responsibility  of  the 
drawer  and  endorsers  generally  secures  it ;  but  if  there  were  to  be  an  omission, 
that  is  no  reason  why  the  acceptor,  who  has,  or  ought  to  have,  fUnds  u>  dis- 
charge it,  should  keep  those  funds  to  himself,  or  should  refuse  so  to  apply  them. 

If  a  bill  be  addressed  to  A.,  in  Bedford-square,  and  he  accept  it  generally,  in 
an  action  against  the  drawer  or  endorser,  presentment  must  be  alleged  and 
proved :  in  an  action  against  A.,  presentment  need  not  be  alleged  or  proved.  If 
A.  have  changed  his  residence,  and  accepted  it,  payable  at  his  new  abode,  does 
♦his  make  any  difference  ? — presentment  need  not  be  averred  in  the  one  case- 
need  it  be  averred  in  the  other  ?  If  the  necessity  exist,  there  must  be  some  rea- 
son for  it.  What  is  tliis  reason  ?  Though  I  am  putting  the  case  where  the  bill 
is  still  payable  at  the  party's  own  house,  and  this  is  the  case  where  the  bill  is 
made  payable  at  a  banker's,  does  this  make  any  difference,  does  it  vary  the 
character  or  situation  of  the  acceptor,  so  as  to  put  him  in  the  situation  of  a  surety 
only  instead  of  a  principal,  and  if  due  diligence  be  not  used,  ^exonerate  peoog 
him  from  all  liability,  and  enable  him  to  keep  the  money  to  himself?   ^ 
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The  form  of  the  acceptance  m  the  case  is  material.  The  declaration  states  it 
thus :  '*  Which  bill  of  exchange  he  the  said  Joshua  accepted,  according  to  the 
usage  and  custom  of  merchants,  payable  at  Sir  John  Perring*s  and  Co.,  bankers, 
London ;  that  is  to  say,  at  the  house  of  certain  persons  using  in  trade  and  com- 
merce the  name^,  style,  and  firm  of  Sir  John  Perring  and  Co.,  bankers,  Lon- 
don." By  whom  tlie  bill  is  to  be  paid  at  Sir  John  Perring' s  and  Co.,  whether 
by  the  defendant  or  by  Sir  John  Perring  and  Co.,  the  acceptance  does  not  state ; 
whether  Sir  John  Perring  and  Co.  were  bankers  for  the  defendant  is  not  stated. 
In  the  first  place,  it  is  not  in  a  form  to  require  Sir  John  Perring  and  Co.  to 
pledge  their  credit  for  the  payment  of  the  bill ;  it  is,  at  most,  only  an  authority 
to  them  to  pay,  and,  unless  Sir  John  Perring  and  Co.  choose  to  make  themselves 
responsible,  they  can  never  be  sued  for  the  money.  Why  it  is  to  be  paid  there  ; 
whether  because  Sir  John  Perring  and  Co.  where  the  defendant's  bankers,  or 
because  he  was  an  inmate  or  merchant  of  that  house,  is  not  stated.  I  will  take 
it,  however,  for  granted,  for  the  sake  of  argument,  that  it  Is  made  payable  there, 
because  Sir  John  Perring  and  Co.  were  the  defendant's  bankers.  Sir  John  Per- 
ring and  Co.  then,  are  to  be  agents  for  the  defendants  in  tliis  transaction.  Will 
making  the  bill  payable  at  an  agent's  change  the  situation  of  the  acceptor,  and 
make  it  incumbent  on  the  holder,  in  an  action  against  the  acceptor,  to  aver  and 
prove  presentment  at  such  agent's,  when  they  would  not  be  bound  to  aver  or 
prove  presentment  at  the  acceptor's  ?  That  such  presentment  will  generally  be 
made,  there  can  be  no  doubt,  because,  otherwise,  dbe  security  of  the  drawer  and 
endorsers  will  be  lost,  but  though  presentment  is  in  fact  made,  there  may  be  cases 
in  which  the  parly  may  fad  in  proving  it.  The  party  presenting  the  bill  may 
remove  out  of  the  reach  of  the  holder,  or  may  die.  Is  it  right,  or  is  it  law  that, 
because  the  holder  fails  in  that  link  of  evidence,  he  is  to  lose  his  debt  ?  Before 
the  necessity  of  such  averments  is  established,  I  wish  to  draw  your  lordships* 
attention  to  the  consequence.  If  the  effect  of  such  an  acoeptance  be  to  make 
this  averment  and  proof  essential,  it  follows,  that  the  holder  has  a  right  to  object 
•2401  ^  ^^^^  burden,  and  reject  the  acceptance.  Right  to  reject  is  admitted  *in 
^  Bishop  V.  Chitty,  CaUaghan  v.  Jiylett^  and  in  Gammon  v.  SchmolU 
Per  Chakdre  and  Dallas,  Js.  Will  this  produce  no  confusion  in  the  course 
of  trade,  when  this  mode  of  acceptance  prevails  to  such  an  extent  as  it  does  ? 
The  bill  is  generally  left  for  acceptance  at  the  house  of  the  drawee  by  a  clerk, 
and  called  for  on  the  next  morning.  Suppose  a  party  leaves  a  bill  drawn  on 
the  drawee  generally,  at  the  house  of  the  drawee,  and  that  on  calling  for  it  he 
finds  it  accepted,  payable  at  a  banker's ;  if  this  mode  of  acceptance  cast  an  addi* 
tional  burden  on  him,  he  may  take  away  the  bill,  strike  out  the  acceptance,  treat 
it  as  dishonoured,  protest  it,  if  it  be  a  foreign  bill,  and,  at  once,  commence  actions 
npon  it  against  all  the  parties.  It  may  be  said  that  this  has  never  yet  been  done, 
and  thlt  the  apprehensions  are  chimerical.  But  why  has  it  not  been  done  ?  Be- 
cause it  has  been,  for  a  series  of  years,  the  rooted  understanding  in  commerce, 
that  an  acceptance  at  a  banker's  throws  no  additional  burden  upon  the  holder  ; 
but  that  it  is  merely  an  intimation,  that  there  the  acceptor  would  be  ready  to  pay 
It :  once  establish,  Uiat  such  an  acceptance  is  conditional,  and  that  the  burden  of 
proving  presentment  at  the  banker's  is  thrown  on  the  holder ;  and,  from  that 
moment,  every  such  acceptance  must  be  rejected.  What  will  the  drawer  and 
endorser  say  ?  They  will  say,  "  If  you  take  such  an  acceptance,  you  do  it  at 
your  peril ;  and  we  are  discharged."  The  holder  has  no  right,  by  the  accept- 
ance which  he  takes,  to  cast  a  burden  upon  them.  They  are  entitled  to  expect, 
that,  if  any  acceptance  is  taken,  it  shall  be  such  an  acceptance  as  does  not  make 
such  additional  averment  and  proof  essential.  Taking  such  an  acceptance,  then, 
if  it  has  the  effect  contended  for,  would  discharge  them  unless  they  had  imme- 
diate notice  of  such  acceptance,  and  assented  thereto.  It  may  be  said,  that  notice 
then  may  be  given  to  them  ;  but  will  your  lordships  come  to  a  decision  which 
imposes  on  the  holder  the  necessity  of  giving  notice  to  all  the  parties  to  the  bill? 
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If  I  were  to  state  that  there  are  daily  in  London  one  hundred  stfch  acceptances 
given,  I  should  speak  far  within  the  truth.  If  these  acceptances  be  conditional, 
notice  ought  to  be  daily  sent  by  the  post  to  the  drawer  and  endorsers  of  each 
bill,  not  that  the  bill  is  dishonoured,  but  that  it  is  accepted  payable  at  a  banker's. 
*'rhe  fact  that  no  such  notice  is  given,  notwithstanding  the  prevalence  of  r^nAt 
such  acceptances  and  a  perfect  acquiescence  therein,  shows  stronger  •- 
even  than  positive  authorities  what  has  been  the  understanding,  usage  and  cas- 
tr>m  of  the  mercantile  world  concerning  them :  and,  bills  of  exchange  being 
mercantile  instruments  in  daily  occurrence,  if  they  have  received  a  mercantile 
construction,  the  construction  put  on  them  by  the  mercantile  world  ought  to  be 
their  construction  in  a  court  of  law. 

I  have  troubled  your  lordships  so  much  at  length  on  the  principles,  which  in 
my  view,  govern  this  case,  that  I  shall  address  tlie  house  but  shortly  on  the 
decisions.  The  point  came  first  before  the  court  (as  far  as  we  can  learn  from 
printed  reports)  in  Smith  v.  De  la  Fontaine:  that  case  was  tried  before  Lord 
Mansfield,  in  1785,  and  from  that  time  to  the  year  1806,  the  question  does 
not  appear  to  have  been  agitated.  Then  came  Callaghan  v.  Aylett^  in  1811, 
in  which  the  decision  was  adverse  to  that  of  Smith  v.  Dt  la  Ibntaine.  The 
case  of  Callaghan  v.  ^ylett  was  in  the  same  year  followed  by  that  of  Fenton 
V.  Goundry;  and  I  will  only  excuse  the  Court  of  King's  Bench  for  coming  to 
a  decision  on  that  case,  (adverse  as  it  was  to  the  decision  in  Callaghan  v. 
Aylttt)  at  the  moment,  because  Lord  Ellenborouoh  (and  the  learned  person, 
while  at  the  bar,  had  most  extensive  experience  in  cases  of  bills  of  exchange) 
laid  the  foundation  of  his  judgment  in  Fenton  v.  Croundry^  on  the  invariable 
usage,  to  which  he  adverted  in  energetic  language :  on  that  ground  only  the 
Court  of  King's  Bench  did  not  take  time  to  consider  in  that  case. 

The  case  of  Fenton  v.  Goundry  was  followed  by  that  of  Gammon  v.  Schmoll^ 
which  I  will  only  notice  on  account  of  the  case  of  inconvenienct  there  put  by 
Chambre,  J.,  and  to  the  case  put  by  him  I  will  add  one  or  two  other  supposed 
cases.  A  bill  is  brought  to  me  for  acceptance  just  as  I  am  setting  ofT  for  the 
circuit ;  I  tell  the  holder  that  I  am  going  to  be  absent  from  town,  and  that  I  can 
only  accept  the  bill  payable  at  my  bankers :  he  refuses  this  acceptance,  on  the 
ground,  that  it  will  give  him  additional  trouble  and  inconvenience :  and  the  bill 
is,  consequently,  dishonoured.  Suppose  the  case  of  a  bill  drawn  in  the  West 
Indies,  on  a  merchant  in  England,  who  accepts  it  payable  at  a  banker's :  the 
merchant,  finding  the  bill  not  debited  to  him,  supposes  there  may  have  been 
some  neglect  pn  the  part  of  the  holder,  *but  finds  the  bill  protested  for  rco^n 
non-acceptance,  that  the  person  who  presented  it  for  acceptance  was  a  ^ 
notary,  that  the  acceptance  has  been  struck  out,  and  the  bill  returned  to  the 
drawer  in  the  West  Indies ;  and  that  the  holder  has  recovered  20  per  cent,^  or 
whatever  difference  may  have  been  occasioned  by  the  existing  rate  of  exchange 
beyond  the  nominal  amount  of  the  bill. 

Many  of  the  principles  now  insisted  on,  may  seem  at  variance,  I  admit,  with 
the  decision  in  Sounder  son  v.  Bowes  ^  and  the  other  cases  on  promissory  notes. 
I  could  distinguish  those  cases  from  FerUon  v.  Croundry;  for,  in  the  latter  case, 
the  acceptance  payable  at  the  place  was  no  part  of  the  original  conformation  of 
the  bill  itself;  but,  in  the  former  cases,  the  words,  restrictive  of  the  payment* 
were  incorporated  in  the  original  form  of  the  instrument.  But  I  do  not  wish  to 
answer  those  cases,  on  these  grounds ;  for  I  am  free  to  confess,  that  I  doubt  the 
propriety  of  those  decisions,  although  I  was  myself  a  party  to  them ;  and,  I 
think  it  more  manly  to  say,  that  I  consider  my  opinions,  in  those  cases,  erro- 
neously formed,  than  to  attempt  to  distinguish  those  cases  from  Fenton  v.  Goun^ 
dry,  by  the  use  of  nice  and  subtle  differences.  I  hope,  therefore,  that  the  case 
of  Saunderson  v.  Bowes,  will  not  be  followed  as  a  precedent ;  for,  as  far  as  I 
can  judge,  the  principles  for  which  I  have  been  contending  apply  to  promissory 
notes  as  well  as  bills  of  exchange.     The  case  oC Bishop  v.  Chitty,  Str.  1195. 
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proceeded  partly,  and,  I  think,  principally  on  the  ground,  that  there  was  actual 
laeheg  on  the  part  of  the  holder,  and  laches  which  prejudiced  the  acceptor.  In 
ihat  case,  the  acceptance  was,  *'  Messrs.  Caswell  and  Mount  pay  this  bill,  when 
due,  for  Thomas  Chitty ;"  it  was,  therefore,  in  the  form  entitling  the  holder  to 
call  upon  Caswell  and  Mount  to  pledge  their  responsibility  for  the  payment  of 
the  bill.  In  the  case  before  the  court,  the  holder  has  no  right  to  call  upon  Sir 
John  Perring  and  Co.  to  pledge  their  responsibility  for  payment ;  nor  can  they 
be  sued  if  they  refuse  to  pay  it :  there  is  no  privity  between  them  and  the 
holder :  this  principle  is  established  in  the  case  of  Williams  v.  Everett^  14  East, 
582.  In  Bishop  v.  Chitty  the  bill  fell  due  on  the  2d  of  January,  and  Caswell 
and  Mount  paid  till  the  19th  of  that  month,  and  the  bill  was  not  presented  till 
the  2l8t :  Lrk,  C.  J.,  held,  that  it  was  the  loss  of  the  plaintiff;  for  this  acceptance 
•24^1  ^^^  '"  *®  nature  of  a  draft,  which  is  always  considered  as  actual  *pay- 
^  ment,  when  a  reasonable  time  to  receive  it  is  elapsed.  The  form,  there- 
fore, of  the  acceptance  in  that  case,  which  was  in  the  nature  of  a  draft  on 
Caswell  and  Mount,  and  the  neglect  of  the  holder  to  call  to  receive  it,  distinguish 
it  from  the  case  before  the  court.  In  Sebag  v.  Jibitbol,  4  M.  and  S.  464,  a  bill 
was  accepted  payable  three  months  after  date,  at  a  banker's  in  London  :  the  bill, 
by  reason  of  its  being  mislaid,  was  not  presented  for  payment,  but  the  acceptor 
was,  some  months  afterwards,  informed  of  its  being  mislaid,  and  it  was  held  he 
was  not  discharged ;  and  the  drawer  was  allowed  to  set  it  off  in  an  action  brought 
against  him  by  the  acceptor,  although  the  banker,  at  whose  house  the  bill  was 
payable,  had  failed  about  four  months  after  such  information  was  given,  and 
though  the  acceptor  had  at  all  times,  up  to  the  failure  of  the  bankers,  a  balance 
ill  their  hands  sufficient  to  cover  the  acceptance.  For  these  reasons,  consider* 
ing,  that  the  money  payable  by  a  bill,  becomes  by  the  acceptance  the  debt  of  the 
acceptor ;  that  he  is  looked  upon  as  the  immediate  debtor ;  that,  by  making  his 
acceptance  payable  at  his  banker's,  without  putting  it  in  a  form  to  pledge  his 
banker's  liahility,  he  only  specifies  a  place  where  he,  by  himself,  or  his  agent, 
will  he  ready  to  pay ;  considering,  that  he  may  have  no  funds  at  his  banker's 
hands,  or  has  full  power  to  withdraw  them ;  that  much  trouble,  and  incon- 
venience, and  confusion,  may  result  from  holding  that  this  is  a  conditional  and 
restrictive  acceptance ;  and,  that  every  inconvenience  will  be  sufficiendy  oh* 
viated  hy  holding,  that  neglect  by  the  holder  will  be  matter  of  defence  to  the 
extent  to  which  such  neglect  causes  loss,  I  submit,  in  answer  to  the  first  ques* 
tion  proposed  by  your  lordships,  that,  as  against  the  acceptor,  the  holder  of  this 
bill  was  not  bound  to  present  it  at  Sir  John  Perring's  for  payment,  or  to  aver 
such  presentment  in  his  declaration. 

On  the  second  question  proposed  for  the  consideration  of  the  judges,  I  shall 
content  myself  with  saying,  that,  for  the  reasons  which  I  have  already  stated,  I 
am  of  opinion,  that,  as  against  the  acceptor,  such  acceptance  is  a  general  ac- 
ceptance, with  an  engagement  or  direction  that  payment  may  be  obtained  at  tlie 
banking-house,  with  this  addition  only,  that,  if  the  acceptor  should  be  able  to 
prove,  that,  by  any  neglect  in  the  holder  in  not  duly  presenting,  he  had  sus- 
tained any  loss,  he  should  be  relieved  to  the  extent  of  such  loss. 
*2441  *^^  answer  to  the  third  question,  I  submit,  that  a  distinction  is  to  be 
-^  taken  between  an  acceptance  qualified  as  to  time,  and  an  acceptance 
qualified  as  to  place.  If  C.  take  from  B.  an  acceptance  qualified  as  to  time, 
giving  B.  a  longer  time  for  payment  of  the  bill  than  the  bill  itself  specifies,  I 
consider  it  as  quite  clear  that  C.  could  not  sue  A.  upon  tlie  bill.  The  holder 
of  a  bill  has  no  right  to  give  the  drawer  time.  If  he  do,  he  does  it  at  his  peril. 
English  ▼.  Darley^  2  B.  and  P.  61,  establishes,  that  indulgence  to  the  acceptor 
fif>er  the  bill  is  dishonoured^  discharges  the  drawer  and  endorsers,  and  there 
are  many  other  cases  to  the  same  effect :  if  so,  indulgence  to  him  before  the 
bill  is  due  must  have  the  same  effect.  An  acceptance  qualified  as  to  place, 
will,  or  will  not,  take  away  from  C.  the  right  to  maintain  an  action  against  A. 
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upon  the  bill,  according  as  such  acceptance  does,  or  does  not,  throw  upon  A.  nn 
additional  burden,  or  cast  upon  him  any  prejudice.  If  the  bill  be  payable  at 
a  place  where  the  drawee  lives,  his  house  is  primA  fade  the  place  at  which 
it  is  to  be  paid,  but  the  usage  of  merchants  warrants  the  drawee  in  naming  any 
other  house  at  the  same  place  for  payment.  If  the  drawee  has  no  house  at  the 
place  where  the  bill  is  made  payable,  the  holder  has  a  right  to  require  from  him 
an  acceptance  specifying  some  house  in  particular  in  that  place,  for  its  present- 
ment. This  doctrine  is  laid  down  by  Holt,  C.  J.,  in  the  case  cited  by  my 
brother  Holroyd,  Ld.  Raym.  575.  But,  if  naming  a  particular  house  cast^ 
upon  the  drawer  any  new  burden  or  prejudice,  the  holder,  by  allowing  such 
house  to  be  named,  has  done,  as  to  him,  what  he  was  not  warranted  in  doing, 
and  the  drawer  is  discharged.  The  question,  then,  is,  does  the  qualification  as 
to  place  cast  on  the  drawer  a  new  burden  or  prejudice  ?  and,  if  it  oblige  him 
to  prove  at  his  peril,  in  an  action  against  the  acceptor,  what  upon  a  general  ac- 
ceptance he  would  not  be  bound  to  prove,  it  does  cast  upon  him  a  new  burden. 

Id  answer  to  the  fourth  question,  I  am  of  opinion,  that  C.  would  not  be  at 
liberty  to  maintain  an  action  against  A.  on  his  original  debt,  without  delivering 
to  A.  the  bill  so  accepted ;  because  A.  has  by  the  bill  offered  to  C.  a  credit  upon 
B.,  and  C.  has  consented  to  that  credit :  and  C.  has  no  right  to  double  payment 
from  A.  and  B.  Kear slake  v.  *Morgan,  5  T.  R.  513,  is  an  authority  r«o46 
in  point,  to  show,  that,  if  a  debtor  pay  his  creditor^  by  a  note  or  bill,  ^ 
which  the  creditor  takes  on  account  of  his  debt ;  such  taking  of  a  bill  will  be 
an  answer  to  an  action  brought  by  the  creditor  against  his  debtor  for  that  debt, 
unless  the  creditor  gives  up  such  bill. 

Wood,  B.  In  answer  to  the  first  question  proposed  by  your  lordships,  I  am 
of  opinion,  that,  in  this  case,  the  bill  of  exchange  mentioned  in  the  first  count 
of  the  declaration,  being  therein  alleged  to  have  been  accepted  according  to  the 
usage  and  custom  of  merchants,  <*  payable  at  Sir  John  Perring's  and  Co.^  bank- 
ers, London,'*  that  is  to  say,  at  the  houoe  of  certain  persons  using  in  trade  and 
commerce  the  name,  style,  and  firm  of  Sir  John  Perring  and  Co.,  bankers, 
London,  the  holder  was  bound  to  present  it  at  that  house  for  payment,  and  to 
aver  in  his  declaration  that  the  same  was  presented  at  that  house  for  pay- 
ment. 

It  is  clear,  that  the  drawee  of  a  bill  of  exchange,  if  he  choose  to  accept  it, 
may  do  it  generally,  or  may  make  a  special  or  qudified  acceptance.  The  holder 
may  refuse  to  take  a  special  or  qualified  acceptance ;  but,  if  he  do  take  it,  he  is 
bound  by  it^  as  that  constitutes  the  contract  between  him  and  the  acceptor. 
There  are  many  cases  which  might  be  cited  to  prove  this  position,  but  I  will 
only  trouble  your  lordships  with  one.  In  Petit  v,  Benson^  Comb.  452,  a  bill 
was  drawn  upon  the  defendant,  who  accepted  it  by  endorsement,  in  this  manner, 
^  I  do  accept  this  bill,  to  be  paid  half  in  money  and  half  in  bills ;"  and  the 
question  was,  whether  there  could  be  a  qualification  of  an  acceptance,  for  it  was 
dleged  that  his  writing  upon  the  bill  was  sufiScient  to  charge  him  with  the  whole 
sum :  so  that  the  question  here  must  have  been,  whether  the  words  **  to  be  paid 
half  in  money  and  half  in  bills  "  would  not  be  rejected,  and  the  acceptance  stand 
as  a  general  acceptance  ?  **  But  'twas  proved  by  divers  merchants,  that  the  cus- 
tom among  them  was  quite  otherwise ;  and  that  there  might  be  a  qualification 
of  an  acceptance ;  for  he  that  may  refuse  the  bill  totally,  may  accept  it  in  part. 
But  he,  to  whom  the  bill  is  due,  may  refuse  such  acceptance,  and  protest  it,  so 
as  to  charge  the  first  drawer ;  and,  though  there  be  an  acceptance,  yet,  after 
*that,  he  hath  the  same  liberty  of  charging  the  first  drawer  as  he  before  r*24A 
had :"  that  is,  although  there  be  an  acceptance  written,  if  he  refuses  to  ^ 
take  it,  he  may  strike  it  out  and  charge  the  first  drawer.  It  is  observable  that 
the  caAC  says,  the  custom  was  proved  by  several  merchants :  at  that  time,  it  was 
usual  to  set  out  tlie  custom  of  merchants  in  the  declaration,  and  to  prove  it  by 
witnesses,  which  accounts  for  the  words  "'twas  proved  by  divers  merchants  ;'* 
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but  it  wafl  afterwards,  in  the  aame  reign,  W.  3,  held,  that  the  court  was  bound 
to  take  judicial  notice  of  the  law  merchant ;  and,  therefore,  it  is  not  usual  now 
to  set  out  the  custom,  but  to  allege  that,  according  to  the  custom  of  merchants, 
sttch  an  one  drew  a  bill,  and  such  an  one,  according  to  the  custom  of  merchants, 
accepted*  &c. 

As  there  may  be  a  qualified  acceptance,  is  the  acceptance  in  question  a  quali- 
fied acceptance  ?  What  makes  a  qualified  acceptance  ?  Why,  the  words  Ui^od 
by  the  party  in  his  acceptance.  Do  the  words  **  payable  at  Sir  John  Perring^s 
and  Co.,  bankers,  London,*'  mean  nothing?  Are  they  mere  surplusage  ?  If  »o, 
then  this  bill  ought  to  have  been  presented  for  payment  at  Torpoint.  To  mnke 
such  constructions  would,  I  conceive,  be  contrary  to  the  usage  of  merchants,  and 
the  plain  sense  and  meaning  of  words.  Acceptance  imports  a  promise ;  and 
the  acceptance  in  question  is  a  promise  to  pay  at  a  particular  place,  that  is  to 
say,  at  a  banker's  in  London.  An  acceptance  is  an  actual  promise  to  pay,  (per 
Curiam^  in  Mitford  v.  Waleot,  12  Mod.  410.)  There  are  two  conflicting  deci- 
sions of  the  Courts  of  King's  Bench  and  Common  Bench  upon  the  point  in 
question,  viz.  the  case  of  Fenion  v.  Goundry^  in  K.  B.,  and  the  case  of  Gam- 
mon T.  SchmoU,  determined  by  the  Court  of  C.  B.  On  those  cases  I  will  not 
trouble  your  lordships  with  my  comments :  but  I  must  observe,  that  there  is  a 
very  material  case  of  Saunderson  v.  Bowes,  which,  though  my  brother  Bavlev 
does  not  seem  now  to  think  so,  I  hold  to  be  good  law.  In  that  case,  a  promis- 
sory note  was  made  payable  at  a  banking-house,  and  the  court  held  present- 
ment at  the  banking-house  a  condition  precedent  to  ^e  maintenance  of  the  action. 
I  cannot  distinguish  the  case  in  question,  in  principle,  from  this  of  Saunderson 
*247n  ^*  Bowes,  where  the  defendant  promised  *to  pay  at  the  banking-house 
J  at  Workington,  to  one  R.  Nelson  or  bearer.  The  Court  of  King's 
Bench  on  demurrer  held,  that  it  was  necessary  to  present  the  note  for  payment 
at  the  banking-house  at  Workington,  which  seems  to  me  to  be  contrary  to  the 
former  decision  of  that  court  in  the  case  of  Fenton  v.  Goundry,  which  was  the 
case  of  a  bill  of  exchange  accepted  payable  at  a  particular  banker's  (like  the  ac- 
ceptance in  this  case.)  The  distinction  which  the  Court  of  K.  B.  took,  was, 
that  the  acceptance  was  no  part  of  Uie  original  conformation  of  the  bill  itself, 
but  that  the  words  in  the  note  (in  Saunderson  v.  Bowes)  restrictive  of  payment 
at  the  place  named,  were  incorporated  in  the  original  form  of  the  instrument 
which  alone  created  the  contract  and  duty  of  the  party.  Try  this  case  by  that 
principle ;  what  alone  creates  the  contract  and  du^  of  the  acceptor  ? — Why  his 
acceptance.  There  is  no  antecedent  debt  due  from  the  acceptor  to  the  holder. 
What  is  incorporated  in  the  original  form  of  the  acceptance?  The. place  of 
payment.  It  is  true,  that  acceptance  is  a  subsequent  act  to  the  first  conforma- 
tion of  the  bill :  it  is  a  subsequent  contract  between  the  acceptor  and  holder ; 
but,  it  is  the  only  contract  which  there  is  between  them.  It  is,  in  point  of  law, 
a  promiae  of  the  acceptor  to  pay  the  bill  at  a  specific  place.  The  dedantion 
states,  and  incorporates  in  the  acceptance  as  there  stated,  the  very  words  **  pay- 
able at  Sir  John  Perring's  and  Co.,  bankers,"  and  the  promise  alleged  is  to  pay 
according  to  his  said  acceptance.  The  plaintiff  by  his  declaration  does  not  re- 
ject these  words  as  surplusage,  but  considers  them  as  forming  part  of  the  ac- 
ceptance. Suppose,  instead  of  a  note,  a  bill  had  been  drawn  on  Bowes  and 
Co.,  and  they  had  accepted  it  payable  at  their  banking-house  at  Workington, 
and  subscribed  the  acceptance,  can  it  be  contended,  that,  in  one  case,  the  holder 
is  bound  to  present  at  the  place,  and,  in  the  other,  not  ?  I  say,  therefore,  as 
was  said  in  Saunderson  v.  Bowes,  that  a  demand  by  the  holder  of  payment  of 
the  bill  at  the  specific  place  was  a  condition  precedent,  in  order  to  give  himself 
a  title  to  receive  the  money. 

As  to  the  second  branch  of  the  first  question,  viz.  Whether  the  plaintiff  is 
bound  to  aver  in  the  declaration,  that  the  bill  was  presented  at  the  house  of 
Perring  and  Co.  for  payment  ?     I  take  it  to  be  a  condition  precedent  that  i« 
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should  be  presented  for  payment  at  the  appointed  place ;  and,  if  so,  with- 
♦out  doubt,  the  plaintiff  cannot  maintain  his  action  without  averring  per-  cmaq 
formance  of  that  condition  precedent,- and  so  the  Court  of  King's  Bench  ^ 
held  in  Savnderson  v.  Bowes.  It  is  not  necessary,  as  between  the  holder  and 
acceptor,  that  the  holder  should  aver  presentment  on  the  day  when  the  bill  be- 
comes due ;  because  the  acceptor  is  liable  at  all  times  afterwards,  whenever  it 
shall  he  presented  at  the  appointed  place.  His  liability  is  not  confined  to  any 
day ;  his  liability  is  to  pay  any  time  after  the  bill  becomes  due,''if  presented  at 
the  appointed  place.  The  presentment  on  a  particular  day  can  only  be  ma- 
terial to  charge  the  drawer.  It  has  been  argued,  that  presentment  need  not  be 
averred,  but,  that  it  is  matter  of  defence.  I  think,  that  it  may  be  matter  of  de- 
fence although  not  averred ;  and,  that,  at  the  trial,  the  plaintiff  ought  to  be  called 
on  to  prove  it ;  otherwise,  after  arerdict,  it  miight  be  presumed,  that  it  had  been 
proved  to  be  presented  according  to  the  acceptance.  If  a  bill  directs  the  pa\ 
ment  at  a  certain  place,  it  ought  to  be  paid  there  without  other  demand  than  at 
the  place,  though  the  acceptor  lives  at  a  place  remote.  Com.  Dig.  tit.  Merchant 
200.  The  place  where  a  bill  is  to  be  paid  is  so  important,  that,  if  it  be  directeit 
to  a  person  generally,  and  he  will  not  accept  it  to  be  paid  at  a  certain  place 
the  holder  may  protest  it.  If  a  bill  be  accepted  at  Amsterdam,  and  no  hous« 
named  where  the  payment  is  to  be,  the  party  need  not  to  acquiesce  in  it,  bu% 
may  protest  the  bill ;  but,  if  he  will  acquiesce,  it  is  well  enough,  12  Mod.  410, 
Mifford  V.  WalnoU  Then,  according  to  the  doctrine  contended  f6r,  althougb 
the  law  requires  a  place  of  payment  to  be  named ;  yet,  when  it  is  named,  yof 
are  not  obliged  to  resort  to  it  for  payment.  The  mischief  to  the  commercisil 
world,  and  to  all  who  have  any  concern  with  bills,  would  be  very  great,  if  the 
holder  were  not  bound  to  present  for  payment  at  the  appointed  place  ;  but,  on 
the  contrary,  might,  at  once,  without  any  presentment,  bring  an  action  against 
the  acceptor.  The  acceptor  would  have  no  means  of  avoiding  an  action  (and, 
perhaps,  an  arrest ;)  for  his  acceptance  may  have  been  in  circulation,  and  may 
be  in  the  hands  of  persons  of  whom  he  knows  nothing :  so  that  he  cannot  tell 
to  whom  to  send  or  tender  his  money,  or  how  he  is  to  get  discharged  ;  and  the 
first  notice  which  he  has  of  *who  the  holder  is,  may  be  by  an  action.  r^oAO 
Common  sense  and  common  justice,  and  the  convenience  of  mankind,  ^ 
all  concur  in  telling  one,  that  a  man,  who  has  agreed  to  take  an  acceptance  pay- 
able at  a  specified  place,  should  be  bound  to  have  recourse  to  that  place  for 
payment  before  he  can  sue  the  acceptor.  It  has  been  argued,  that  the  defend- 
ant should  not  have  demurred,  but  should  have  pleaded,  that  he  was  ready  to 
pay  at  the  appointed  place,  but  nobody  came  to  receive  payment.  That,  I  con- 
ceive was' not  necessary:  because  the  first  act  to  be  done  (which  is  a  condi- 
tion precedent)  is  the  presentment  of  the  bill  for  payment  at  the  appointed 
place  ;  and  the  plaintiff  must  show  that  to  maintain  his  action ;  and  so  was  the 
determination  in  Saunderson  v.  Bowes.  But,  considering  the  presentment  and 
payment  to  be  concurrent  acts,  the  party  who  brings  the  action  (not  he  who 
defends  it)  must  show,  that  he  has  done  what  is  necessary  on  his  part  to  main- 
tain tliat  action,  namely,  that  he  has  been  ready  with  his  bill  to  present,  and, 
thereon,  to  receive  payment  at  the  appointed  place.  In  answer  to  the  argu- 
ments raised  from  forms  of  pleading,  I  say,  that  the  defendant  may  avail  him- 
self of  this  objection  in  different  shapes ;  1st,  as  in  this  case,  by  demurrer ; 
2dly,  he  may  plead  the  general  issue,  and,  for  want  of  proof  of  presentment, 
apply  for  a  nonsuit ;  or,  3dly,  he  may  plead  specially,  that  he  was  ready  at  the 
appointed  place  to  pay,  and  that  no  presentment  was  made,  or,  generally,  that 
the  bill  was  never  presented  at  the  appointed  place.  It  has  been  argued,  that 
presentment  for  payment  need  not  be  averred,  and  that  it  never  is  averred  in  a 
declaration  against  the  acceptor ;  and  I  agree,  that,  where  the  acceptance  is 
general,  it  is  so ;  and  the  reason  is  this,  because  the  acceptor  is  always  liable  : 
his  acceptance  operates  as  a  promise  to  pay,  not  only  at  tfie  time  when  the  bill 


249]  2  Broderip  &  Bingham.  1S9 

is  due,  bat  at  all  times  aflerwards  when  requested,  or  on  demand ;  and  tho 
bringing  the  action  is  in  law  a  request  or  demand.  But,  where  place  is  of 
the  essence  of  the  contract,  as  in  the  case  in  question,  though  it  be  not  neces- 
sary, to  aver  presentment  at  the  day,  it  is  necessary  to  aver  presentment  at  the 
place  on  some  day  before  bringing  the  action.  One  who  is  indebted  promiseth 
to  pay  it  upon  request :  in  an  action  upon  the  case  upon  that  promise,  the  party 
^^^-|   needs  not  to  express  the  assumpsit  *with  tiie  request,  it  being  an  old 

-^  debt;  but  otherwise  it  is,  where  there  is  such  a  proirise  without  any 
duty  precedent^  4  Leon.  2,  Pulmanfs  case.  In  debt  or  detinue,  the  very  bring- 
ing of  the  action  and  demand  of  the  writ  is  a  demand  and  request,  Per  Jones, 
J.,  Grodb.,  40^,  Hem  and  Stub's  case.  Acceptance  after  the  time  of  payment 
elapsed,  and  a  promise  then  to  pay  according  to  the  tenor  of  the  bill,  is  good, 
and  amounts  to  a  promise  to  pay  the  money  generally,  1  Salk.  120,  Miff  or  d  v. 
fVallicoi.  Arguments  have  been  drawn  from  forms  of  pleading  in  actions  on 
bonds  or  obligations  and  other  actions  in  debt,  and  it  is  contended  that  it  lies  on 
the  defendant  to  plead  either  a  tender  or  that  he  was  ready  to  pay  and  bring  the 
money  into  court.  These  rules  are  not  applicable  to  this  case :  this  is  not  an 
action  of  debt  or  indeintatus  asmmpni  on  an  antecedent  debt.  It  is  well  esta- 
blished, that  an  action  of  debt  will  not  lie  on  the  acceptance  of  a  bill  of  exchange, 
it  is  an  action  on  the  custom  of  merchants  for  damages  only  without  any  ante- 
cedent debt.  As  to  debt  on  bonds  or  obligations,  they  create  an  immediate  debt, 
and  the  defendant  must  show  that  he  has  done  all  that  was  necessary  on  his  part 
to  perform  the  condition,  and  that  it  was  the  fault  of  the  obligee  that  it  was  not 
completed.  But,  when  the  plaintiff  brings  an  action  for  a  demand  dependeni 
on  a  condition  precedent  on  his  part  to  be  performed,  there,  he  must  aver  per 
forraance  to  maintain  the  action,  as  in  Scunderson  v.  Bowes. 

In  answer  to  the  second  question  proposed  by  your  lordships,  I  am  of  opi- 
nion, that  this  bill  having  been  so  accepted  as  aforesaid,  such  acceptance  is,  in 
law,  to  be  considered  as  a  qualified  acceptance  to  pay  the  same  at  the  said 
house  of  Sir  John  Perring  and  Co.,  bankers,  orHy  ;  and,  that  it  is  not  a  general 
acceptance  to  pay  the  same  with  an  additional  engagement  or  direction  for  the 
payment  thereof  at  that  house,  for  the  following  reasons.  It  is  the  custom  of 
merchants  and  opulent  persons  to  keep  their  moneys  at  bankers,  and  to  accept 
bilb  to  be  paid  at  their  bankers,  that  they  may  not  be  under  the  necessity  of 
keeping  money  at  their  own  houses,  or  intrusting  money  to  their  servants  in 
their  absence  to  take  up  acceptances,  or  of  carrying  money  about  their  persons 
^51  -\   to  answer  such  acceptances,  if  demand  ^should  be  made  upon  them 

^  personally.  Such  special  acceptances  are  conveniences  to  both  holder 
and  acceptor.  But  this  object,  so  far  as  respects  the  acceptor,  jvoulcl  be  totally 
frustrated,  if,  at  the  election  of  the  holder,  he,  the  holder,  could  reject  the  ap- 
pointment of  the  place  of  payment  in  the  acceptance  as  mere  surplusage,  and 
demand  payment  wherever  he  pleased.  What  authority  is  there  either  in  law 
or  common  sense  to  say,  that  a  promise  (and  an  acceptance  is  a  promise)  to 
pay  at  a  particular  appointed  place  by  tiame,  is  to  be  expanded  (for  that  I  think 
is  the  phrase)  into  a  promise  to  pay  in  every  comer  of  the  kingdom  wher^  the 
acceptor  may  happen  to  be,  as  well  as  at  the  particular  appointed  place.  The 
acceptor  is  under  no  previous  obligation  to  pay ;  he  owes  no  debt  to  the  holder 
prior  to  his  acceptance ;  his  acceptance  is  the  only  thing  which  constitutes  the 
compact  between  him  and  the  holder.  The  expression  of  one  particular  place, 
according  to  a  well  known  maxim,  is  the  exclusion  of  any  other.  There  is  no- 
law  or  custom  of  merchants  to  justify  such  an  expansion,  or  rather  I  should* 
say,  expulsion  of  men's  words  and  meanings.  I  remember  cases  of  this  sort. 
A  person  has  given  a  promissory  note  payable  at  a  particular  time,  and  has 
signed  it;  and,  after  he  has  signed  it  so  that  he  has  (Completed  the  instrument,. 
he  has  put  upon  the  side  or  bottom  of  the  note  a  memorandum  of  a  particular 
place  where  it  will  be  paid.     In  such  a  case,  the  particular  place  is  no  part  of 
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the  note,  and  does  not  control  its  general  operation :  it  is  no  Tariance  in  a 
declaration  to  omit  such  a  memorandum :  it  may,  perhaps,  amount  to  evidence 
of  an  additional  engagement  that  it  shall  be  paid  at  that  place.  But,  here,  the 
acceptance  is  only  one  single  continued  sentence*  at  die  end.  of  which,  probably, 
stands  the  signature  of  the  acceptor. 

In  answer  to  the  third  question  proposed  by  your  lordships,  I  am  of  opinion, 
that,  if  A.  draw  a  bill  on  B.  in  favour  of  C.  for  100/.,  and  C.,  without  the  pre- 
vious authority  or  subsequent  assent  of  A.,  take  an  acceptance  of  the  bill  for  the 
whole  of  the  100/.,  but  an  acceptance  qualified  as  to  the  time  or  place  of  pay- 
ment, C.  could,  notwithstanding  such  acceptance,  maintain  an  action  upon  the 
bill  against  A.,  unless  the  qualification  as  to  time  or  place  produces  a  damage 
or  injury  to  A.,  for  the  following  reasons.  If  the  holder,  without  such  previous 
authority  or  subsequent  assent  of  A.  *the  drawer,  enlarge  the  time  of  r«oRQ 
payment  by  the  acceptor,  that  may  injure  the  drawer  and  operate  to  dis-  ^ 
charge  him ;  or,  if  he  take  an  acceptance  payable  at  a  distant  place,  so  that,  if 
the  bill  be  dishonoured,  notice  cannot  be  given  to  the  drawer  so  soon  as  it  might 
if  the  acceptance  had  been  general,  that  may  injure  the  drawer  and  dischai^ge 
nim  as  for  want  of  due  notice.  But,  in  the  case  of  a  bill  drawn  on  a  person  in 
London,  and  accepted  payable  at  a  banker's  in  London,  I  should  thmk  such 
special  acceptance  would  not  operate  to  discharge  the  drawer,  if  due  notice  was 
j;iven  to  the  drawer  of  the  non-payment,  because,  in  such  a  case,  the  special  ac- 
ceptance does  the  drawer  no  injury. 

In  answer  to  the  fourth  question  proposed  by  your  lordships,  I  am  of  opinion, 
that,  if  A.  were  debtor  to  C.  in  100/.  previous  to  his  so  drawing  upon  B.  in 
favour  of  C.  to  the  amount  of  100/.,  C.  could  not,  upon  A.'s  refusing  his  assent 
to  an  acceptance  qualified  as  mentioned  in  the  above  question,  maintain  an  ac- 
tion upon  the  original  debt  against  A.,  without  delivering  to  A,  the  bill  so  ac- 
cepted ;  in  case,  at  the  time  the  bill  was  drawn,  B.  was  abo  indebted  to  A.  in 
a  like  sum  of  100/.  Lest  I  should  have  mistaken  this  question,  I  will  take 
the  liberty  of  offering  some  reasons  or  explanations.     If  C.  take  the  draft  of 

A.  upon  B.  for  a  debt  due  from  A.  to  C,  C.  is  bound  to  use  his  endeavour  to 
get  it  accepted  and  paid,  and,  if  it  be  not  honoured,  is  bound  to  return  it  to  A. 
in  due  time,  and  to  deliver  it  up  to  A.,  and,  that  being  done,  it  is  the  same,  then, 
as  if  no  bill  or  draft  had  been  given ;  and  G.  may  then  maintain  his  action 
against  A.  for  his  original  debt.     If  the  bill  have  been  left  for  acceptance,  and 

B.  have  written  a  qualified  acceptance  upon  it,  which  G.  does  not  choose  to 
take,  he  should  inform  B.  that  he  will  not  take  an  acceptance  so  qualified,  and 
require  a  general  acceptance ;  and,  if  that  be  refused,  he  should  strike  out  what 
was  written,  and.  return  the  bill  to  A.  as  an  unaccepted  bill,  in  which  ease,  G. 
may  resort  to  his  original  debt  ag^ist  A.  If  G.,  without  A.'s  previous  author- 
ity or  subsequent  assent,  accepts  and  assents  to  B.'s  acceptance,  to  qualified 
as  to  time  or  place  as  materially  to  alter  the  condition  of  Uie  drawer,  in  that 
ease,  he  can  only  resort  to  B.,  the  acceptor^  according  to  the  terms  of  his  ac- 
ceptance, and  A.  will  be  dischaiged  from  his  debt  to  G.,  for  which  he  gave  the 
bill ;  and  B.  will  be  ^discharged,  as  against  A.,  firom  his  original  debt,  r«oRo 
ibr  which  he  gave  his  acceptance,  and  can  only  be  sued  on  his  special  ^ 
acceptance. 

Grahax,  B.  The  general  question  proposed  by  your  lordships  is,  whether 
tke  words  of  this  acceptance  form  a  condition  precedent,  and  whether  such 
expressions  constitute  a  qualified  acceptance,  or  a  general  acceptance  with  an 
additional  engagement  or  direction  for  payment  at  the  house  mentioned.  If 
these  words  do  constitute  a  condition  precedent,  it  was  necessary  before  action 
brought  to  demand  payment  at  the  place  mentioned,  and  to  aver  in  the  declara- 
tion that  the  plaintiff  had  so  done.  When  a  man  accepts  a  bill,  it  is  the  most 
solemn,  because  it  is  the  most  public  recx>gnition  of  the  drawer's  right  to  de- 
mand the  amount  of  it  from  him.     The  acceptance  is  an  obligation  to  pay  all 
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over  the  world,  and  the  question  is,  whether  generally  speaking,  in  the  inten- 
tion of  the  acceptor  and  the  understanding  of  the  holder,  the  words  '*  payable  at 
Sir  J.  Perring's  and  Co.,  contract  this  general  obligation  to  an  engagement  that 
the  acceptor  will  pay  the  drawer  there  and  no  where  else,  (as  some  seem  to 
think,)  or,  at  least,  not  till  it  be  proved  that  a  demand  was  made  there  in  vain. 
In  my  apprehension,  such  an  acceptance  is  no  qualification  of  the  general  lia* 
bility  of  \he  acceptor.  It  is  a  substitution  of  the  banker's  for  the  person  and 
abode  of  the  acceptor,  for  mutual  convenience ;  and  means  only«to  charge  the 
drawer  and  endorsers  in  Iranaitu^  that  the  holder,  instead  of  calling  upon  the 
acceptor,  should  make  his  demand  at  the  banker's.  No  demand  is  necessar}' 
against  the  acceptor,  he  is  liable  without  demand ;  but,  to  charge  the  drawer^ 
you  must  prove  a  demand  on  the  acceptor,  or  on  the  persons  whom  he  has 
identified  with  himself  for  that  purpose.  The  question,  then,  will  be,  does 
a  man  mean  to  impose  a  condition,  or  to  suggest,  for  mutual  convenience,  a 
place,  where,  with  least  trouble  to  both,  the  money  may  be  had  7  But  this 
question,  of  daily  occurrence,  simple  as  it  may  seem  and  of  easy  solution  to 
some,  is  rendered  complicated  and  difiicult  by  great  and  conflicting  authorities. 
As  to  the  balance  of  authority,  I  think  it  cannot  be  doubted,  from:  the  case  of 
^_-,   Snuthy.  De  la  Fontaine,  in  *1785,  what  Lord  Mansfield's  opinion 

•^  was.  His  great  experience  and  knowledge  of  mercantile  transactions 
and  high  character,  carry  with  them  strong  evidence  of  the  prevailing  opinion. 
Saunderson  and  others  v..  Judge,  2  H.  B.  509,  in  1795,  was  an  action  on  a 
promissory  note  (and,  for  the  present,  t  make  no  distinction  between  inotes  and 
,  bills)  against  the  endorser.  Sharp  the  maker,  promised  to  pay  to  Wilkinson 
or  order ;  and,  at  the  foot  of  the  note,  there  was  a  memorandum,  that  he  would 
pay  it  at  the  house  of  Saunderson  and  Co.,  with  whom  he  had  a  cash  account. 
Wilkinson  endorsed  to  Judge,  he  to  Sanders  and  Co.,  and  they  to  Saunderson 
and  Co.  Sharp,  before  the  note  became  due,  absconded,  and  Saunderson  wrote 
by  the  post  to  Judge,  giving  him  notice  of  the  non-payment;  The  declaration 
was  in  the  general  form,  without  stating  the  memorandum  or  any  thing  tanta- 
mount to  an  application  to  the  plaintififs.  At  the  trial,  the  plaintiffs  were  non- 
suited, as  they  had  not  proved  an  actual  demand  on  the  maker ;  and  the  lan- 
guage of  the  court,  consisting  of  Etre,  C.  J.,  Heath,  Buller,  and  Rooke, 
JuiS^es,  after  the  argument  upon  the  motion  for  a  new  trial,  forms  the  founda- 
tion of  ihy  opinion.  They  said,  "  It  was  no  part  of  the  contract  that  the  note 
should  be  paid  at  the  house  of  Saunderson  and  Co.,  and,  therefore,  that  was  not 
necessary  to  be  stated  in  the  declaration :  the  maker  merely  appointed  the  house 
of  his  banker  as  the  place  where  he  was  to  be  called  upon  for  payment.  It  is 
not  necessary  that  a  demand  should  be  personal;  it  is  sufficient  if  it  is  made  at 
the  house  of  the  maker,  and  it  is  the  same  thing  in  efiect,  if  it  be  made  at  the 
place  where  he  appoints ;  and  as  the  demand  was  to  be  made  at  the  house  of 
the  plaintiffs  themselves,  it  was  sufficient  for  them  to  turn  to  their  books." 
But,  it  may  b?  said,  this  was  the  case  of  a  detached  memorandum.  I  will  say 
a  few  words  on  the  subject  of  the  supposed  difference  between  such  a  memo- 
randum at  the  bottom  of  a  note,  and  an  acceptance  of  a  bill  of  exchange  payable 
at  a  particular  place,  The  case  of  Lyon  v.  Sundiua,  1  Campb.  423,  was  an 
action  by  the  endorsee  of  a  bill  of  exchange  against  the  acceptor ;  the  declara- 
tion stated  only  a  general  acceptance.  It  was  precisely  this  case,  the  accepts 
ance  being  '*  payable  at  Messrs.  Hankey  and  Go's."  The  very  same  objec- 
^p^KK-i  tion  was  *taken  by  Mr.  Park,  and  I  am  free  to  say,  that  the  words  of 

-I  Lord  Ellenborouoh  carry  conviction  to  my  mind,  and  form  the  foun- 
dation of  my  opinion.  **  How  can  you  make  the  words  payable  at  Hankey 
and  Co.'s  more  than  a  mere  memorandum  7  The  acceptor  of  a  bill  of  ex- 
change 10  liable  universally.  This  very  point  was  brought  before  the  court  some 
time  ago,*'  (alluding  probably  to  Saunderson  v.  Judge,  of  which  Mr  Park  said 
he  had  some  impressions  on  his  mind,)  *'  when,"  says  Lord  Ellenborouoh, 
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"  the  judges  were  all  of  opinion  that  such  words  formed  no  part  of  tfte  contract, 
and  did  not  require  to  be  set  out  in  the  declaration.  It  is  difficult  to  believe,  I 
had  almost  said  impossible,  that  the  case  should  have  rested  there,  if  that  had 
not  been  the  opinion  of  all  the  judges  of  the  King's  Bench ;  and,  as  proof,  in 
the  very  next  year,  (1809,)  at  the  Hilary  term  sittings,  Mr.  Justice  Bay  ley 
lield,  in  the  case  of  a  promissory  note,  Wild  v.  Rennards^  1  Campb.  425,  m, 
that,  in  an  action  against  the  maker,  there  was  no  necessity  to  prove  that  h 
was  presented  where  payable.  These  authorities  are  followed  by  the  decision 
in  Fenton  v.  Chtmdry,  on  the  fullest  consideration  of  Callaghan  v.  Ayletty  then 
lately  determined  in  the  Common  Pleas.  I  cannot  help  adding  the  two  decisions 
at  niH  prius  of  Lord  Chief  Justice  Gibbs,  Head  v.  SeweU;  Bichards  v.  Aiil- 
sington^  Holtt  N.  P.  C,  868,  364 ;  these,  together  with  the  common  form  of 
declarations,  make  a  weight  of  authority,  which  it  is  difficult  to  counterpoise. 

But,  it  is  said,  in  order  to  diminish  the  weight  of  these  authorities,  tliat  the 
Court  of  King's  Bench  have  not  always  been  consistent.  And  first,  it  is  said,  that, 
in  Parker  V,  Oordon^lEssX,  386,  they  have  recognised  the  propriety  of  an  appli- 
cation at  the  place  of  payment.  But  &at  was  an  action  against  Uie  drawer;  and  it 
is  universsdly  true,  that  to  charge  the  drawer,  you  must  prove  a  demand  on,  and 
refusal  by,  the  acceptor  or  his  substitute.  If,  therefore,  he  says,  **  I  accept 
payable  at  my  banker's,"  he  says,  **  it  is  there  I  am  to  be  called  upon  for  pay- 
ment ;  that  is  my  house,  there  it  is  where  I  am  to  be  found,  and  I  authorize  you  to 
consider  me  as  personally  present  there  for  the  purpose  of  payment :"  and,  if  so, 
the  holder  may  be  presumed  to  know  the  banking  hours.  *And,  if  the  r^ar^a 
holder  were  not  bound  to  this,  he  should  have  gone  as,  Lord  Ellenbo-  ^ 
RouoH  says,  in  Parker  v.  Gordon^!  East,  386,  "  a  step  further,"  and  proved  a  de- 
mand on  the  acceptor,  for,  otherwise,  no  demand  is  made  on  the  acceptor.  Sc- 
c  )ndiy,  it  is  said,  that  they  have  impaired,  if  not  contradicted,  the  case  of  Fenton 
V.  Goundry,  by  that  of  Saunderaon  v.  Bowes:  this  argument  or  assertion  is 
founded  on  the  supposed  perfect  analogy  between  bills  of  exchange  and  promis- 
sory notes.  I  perfectly  agree,  that,  in  some  cases,  place  may  be  essential,  and 
may  be  rendered  so  by  the  terms  and  occasion  of  the  acceptance.'  A  case  may 
hn  put,  of  a  man,  who  remitting  all  his  property  to  England,  and  taking  his  depart- 
ure from  India,  accepts  a  bill  for  5,000/.  at  six  months,  payable  in  London :  he 
OSes  his  passage :  it  could  never  be  said,  in  such  a  case,  that  the  acceptor  en- 
gaged to  pay  in  India,  or  at  the  Cape  of  Good  Hope,  on  his  way  home.  The 
case  of  bankers  issuing  notes  payable  at  their  banks,  as  in  Saunderson  v.  Bowes^ 
may  be  one  of  these  cases;  but  I  deny  the  alleged  analogy  between  bills  of  exchange 
nnd  promissory  notes.  The  maker  of  a  promissory  note  may  express  his  own 
terms.  He  is,  as  it  were,  drawer  and  acceptor;  the  note  must  be  \aken  as  he 
issues  it.  But,  in  the  case  of  bills  of  exchange,  the  drawer  has  a  right  to  an  un- 
qualified acceptance,  and  an  endorser  in  transitu  is  entitled  to  the  same  right. 
If  these  acceptances  were  construed  as  special,  and  as  qualifying  the  general  lia- 
bility of  the  acceptor,  who  is  bound  to  pay;  it  would  hurt  the  credit  of  bills. 
The  acceptor  is  the  person  whose  credit  principally  supports  the  bill :  he  is 
considered  as  always  liable;  but,  if  an  accidental  or  careless  omission  to  call  at 
the  place  appointed  destroy  the  acceptance  of  the  bill,  the  confidence  attached 
to  the  acceptance  is  gone,  and  the  credit  depends  on  the  punctual  observance  of 
the  terms  of  the  condition.  The  proof  of  a  demand  and  refusal  is  not  easy, 
and,  in  many  cases,  might  fail,  or  be  brought  in  doubt  by  contradictor}*  evi- 
dence. The  case  of  Saunderson  v.  Bowes,  then,  can  hardly  be  said  to  be  im- 
pugned by  that  of  Fenton  v.  Goundry,  At  all  events,  the  former  case  may  be 
considered  as  wanting  the  weight  of  the  latter ;  but,  it  is  sufficient  to  distinguish 
them  by  the  difference  of  the  subject  matter  of  each  case.  It  is,  thirdly,  said. 
this  is  an  order  on  *the  banker :  I  grant,  that  it  is  an  authority  to  the  banker  r»oB7 
to  pay,  and,  in  efiect,  an  order ;  but  we  must  not,  by  refinement,  stagger  ^ 
prevailing  notions.     If  it  be  an  order  on  the  banker.  Bishop  t.  Chitty  is  a  dan- 
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gerous  precedent :  no  man  of  business  ever  thought  that  such  a  note  or  memo- 
randum converted  the  bill  of  exchange  into  an  order  on  the  banker ;  and,  thut 
by  not  calling  at  the  banker's,  h^  lost  the  benefit  of  his  acceptance,  and  took  tlie 
credit  of  the  banker  in  the  place  of  the  acceptor.  As  to  the  cases'  in  the  Com- 
mon Pleas,  I  shall  not  oppose  to  the  case  of  AmbroBev.  Hopwood^  2  Taunt.  61, 
that  of  Huffam  v.  Ellis,  M.  61  G.  3,  K.  B.,(a)  in  the  King's  Bench,  and  House 
of  Lords ;  in  the  latter,  the  declaration  followed  the  case  in  the  Common  Pleas, 
and  the  words,  according  to  the  tenor,  might  include  the  house.  In  Callagkan 
T.  AylttU  and  Gammon  v.  Schmoll,  is  to  be  found  the  great  counterpoise  to 
the  authority  of  the  Court  of  King's  Bench ;  but,  I  must  say,  that  tlie  reasons 
given  are  not  such  as  belonged  to  Uie  authority  of  the  judges,  who  are  reported 
to  have  given  them.  In  Callaghan  v.  Aylett^  Mr.  Justice  Heath  says,  **  there 
can  be  no  difference  in  this  respect  between  an  action  against  the  drawer,  and 
an  action  against  the  acceptor."  But,  there  is  this  difference,  when  the  ac- 
ceptor accepts  '*  payable  at  the  house,"  he  means  to  limit  his  ubiquity  by  say- 
ing, that  he  is  to  be  found  there  for  the  purpose  of  payment ;  and  if  the  holder 
do  not  seek  him  there,  he  makes  default  in  calling  on  the  acceptor.  If,  without 
such  direction,  the  holder  omit  to  call  at  the  house  of  the  acceptor,  he  cannot, 
on  account  of  that  omission,  charge  the  drawer  or  endorsers :  but  it  is  too  much 
to  say,  that,  by  that  omission,  he  discharges  the  acceptor,  who  is  at  all  times 
liable,  though  no  demand  of  payment  was  ever  made,  even  at  his  house.  Mr. 
Justice  Heath  avoids  the  authority  of  Saunderson  v.  Judge^  by  saying  that, 
there  *'  it  was  a  memorandum  at  the  foot  of  the  note,  not  a  part  of  the  instru- 
ment." That  leads  to  nice,  I  had  almost  said,  frivolous,  distinctions ;  for,  ac- 
cording to  that  doctrine,  if  I  say,  **  I  accept,  R.  6."  and  add  at  the  foot  of  the 
bill,  *'  payable  at  Messrs.  G.  and  Co.,"  it  is  a  mere  memorandum ;  but,  if  I 
say,  **  I  accept,  payable  at  Messrs.  G.  and  Co.,"  it  is  embodied  in  my  aceept- 
motur\  ance,  and  forms  a  *condition  precedent.  Does  it  make  a  difference, 
-^  that,  in  one  case,  the  acceptance  is  all  in  one  tenor,  as  '*  I  accept,  R.  G. 
payable  at  my  banker's,"  and  that,  in  the  other,  I  write,  "I  accept,  R.  G.," 
and,  underneath,  **  payable  at  my  banker's  ?"  A  man,  whether  he  accepts  in 
the  former  or  latter  form,  means  the  same  thing ;  for  when  he  writes  the  words 
^  payable,"  Sic.  he  is  usually  determined  in  what  place  to  write,  by  the  room 
or  vacancy  on  the  paper :  are  the  minds  of  men  in  business  to  be  harassed 
with  such  untenable  and  inseparable  distinctions  7  In  Gammon  v.  Schmoll^ 
Mr.  Justice  Chambrb  puts  the  case  of  a  bill  drawn  upon  a  judge  just  going  the 
circuit  I  dare  say,  it  has  happened  to  him  as  it  has  happened  to  me.  But, 
can  it  be  supposed,  that  any  man  of  character  on  such  or  Uke  occasion  would 
make  his  bill  so  payable,  if  he  had  not  cash  or  credit  at  his  banker's  7  And 
who  would  refuse  to  call  at  the  banker's  7  No  holder  in  his  senses  would  for- 
bear to  follow  the  directions  of  the  acceptor,  because  it  is  undoubtedly  done  for 
ius  convenience;  no  man  in  his  senses  would  refuse  an  application  to  the 
banker  of  the  judge,  where  he  would  be  sure  of  his  money,  for  the  gratification 
of  coming  down  to  Exeter  for  the  sake  of  arresting  him :  but,  if  it  turn  out  tliat 
an  acceptance,  payable  at  a  particular  place,  is  a  mere  shift,  or  act  of  roguery. 
It  would  be  idle,  and,  in  some  instances,  (as  in  directions  to  obscure  comers 
and  streets,)  almost  impossible,  to  attempt  to  find  out  a  sneaking  lodger  in  a 
garret  to  satisfy  this  indispensable  condition.  What  holder,  or  what  attorney, 
would  arrest  a  man  of  credit  under  such  circumstances,  or  would  disgrace  a 
judge  ?  Such  acceptances  will  always  give  credit  to  bills  ;  and  the  practice 
will  continue,  though  your  lordships  should  decide  that  they  do  not  qualify  the 
general  liability  of  an  acceptor ;  and,  perhaps,  the  mercantile  world  will  thank 
your  lordships  for  not  imposing  upon  them  the  knowledge  of  precedent  con- 
AtionSy  or  a  speculation,  as  to  the  different  positions  on  a  note,  by  the  oceupa- 

(a)  See  Bayley  on  Bills,  98,  n.  1,  3d  ed. 
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don  of  which  the  words  *^  payable  aC  ^.,  become  either  a  mere  memoran* 
dum,  or  a  condition  precedent  But  cases  might  be  put  of  vexation ;  these 
may  all  be  met  by  way  of  defence.  It  is  said,  (1  Rolle's  Abridgment,  444 ;) 
and  I  take  it  to  be  law,  '*  If  the  condition  of  an  obligation  be  to  pay  10/.  at  a 
ffiven  day  at  S.,  he  (the  obligor)  is  not  bound  to  pay  in  any  other  place ;"  and 
«o  *in  that  case  the  obligee  is  not  bound  to  receive  it  in  any  other  r#oKQ 
place  ;'*  and  soCoke,  Littleton,  21 1,  "  For,  if  the  obligor  then  (that  is,  L  ^^^ 
when  by  notice  the  obligor  has  fixed  the  place)  and  there  tenders  the  money, 
he  shall  save  the  penalty  of  the  bond  for  ever."  But  he  saves  only  the  penalty 
and  co^ts ;  he  must  pay  the  debt.  An  acceptance  is,  by  the  custom  of  mer- 
chants, a  debt ;  though,  independently  of  that  custom,  neither  debt  nor  assump- 
sit would  lie,  for  want  of  consideration.  But,  in  all  these  cases,  the  fulfilment 
of  the  condition  comes  by  way  of  defence.  The  obligee  is  not  bound  in  the 
outset  to  state  his  demand  at  the  place  ;  the  defendant  must  plead  his  perform- 
ance of  the  condition,  and,  proving  it,  he  is  quit  of  the  damages  and  penalty ; 
but  he  must  bring  the  money  into  court.  Place  may,  undoubtedly,  be  essen- 
tial ;  and  here  both  Obligor  and  obligee  understand  each  other  that  so  it  is  to  be 
considered. 

In  answer  to  your  lordships*. third  question,  I  am  of  opinion,  that,  if  the 
holder  of  a  bill  for  acceptance  take  an  accep^ince,  varying  in  time  or  place  of 
payment,  where  place  creates  inconvenience,  and  obstructs  or  impedes  the  cir- 
culation of  the  bill,  or,  when  new  terms  or  conditions  are  introduced,  he  makes 
it  his  own.  This  is  obvious  in  the  case  of  enlargement  of  time.  So,  if  the 
acceptance  be  payable  at  Paris,  Dublin,  or  Edinburgh,  where  the  place  is  evi- 
dendy  made  a  condition  of  the  payment ;  in  such  a  case,  I  think  that  the  drawee 
would  be  discharged. 

In  answer  to  your  lordships'  fourth  question,  I  am  of  opinion,  that,  if,  in  the 
case  put,  C.  take  an  acceptance,  materially  qualified  as  to  time  or  place,  and  A. 
dissent,  and  G.  stfll  keep  the  bill,  he  makes  it  his  own,  and  cannot  sue  A.  on  his 
original  debt :  1)Ut,  if  G.  give  timely  notice  to  A„  and  immediately  offer  to  return 
the  bill  to  A.4  I  think  his  original  cause  of  action  would  remain. 

Once  settle  the  uniformity  of  practice,  and  the  evil  is  over.  But,  according 
to  the  law  as  laid  down  by  the  Gourt  of  King's  Bench,  you  have  a  plain  simple 
declaration  and  proof.  According  to  the  law  laid  down  by  the  Gourt  of  Gom- 
mon  Pleas,  you  have  a  new  form  of  declaration,  and  a  proof  which,  in  many 
instances,  may  be  difficult,  and  may  lead  to  controversy  and  contradiction. 

*RiCHARDs,  G.  B.,  in  answer  to  the  first  question,  expressed  his  opi-  r-Mfio 
nion,  that  the  holder  of  the  bill  in  the  present  case  was  not  bound  to  ^ 
present  it  at  Sir  J.  Perring's  and  Go.  for  payment,  nor  to  aver  presentment  there. 

To  the  second,  that  the  acceptance  of  the  bill  in  question  was  not  a  qualified 
acceptaiice,  constituting  an  undertaking  to  pay  the  bUI  at  the  house  of  Sir  J.  P. 
and  Go.,  but  a  general  accepttoce,  constituting  an  undertaking  to  pay  the  same, 
every  where,  with  an  additional  engagement  or  direction  for  the  payment  thereof 
at  that  house. 

To  the  third,  that,  if  the  payee  G.  were,  without  the  previous  authority  or 
subsequent  assent  of  the  drawer  A.,  to  take  an  acceptance  qualified  as  to  time 
or  place,,  by  taking  such  an  acceptance  he  would  discharge  the  drawer  A. 

To  the  fourth,  that,  if  A.  were  to  refuse  his  assent  to  such  a  qualified  ac- 
ceptance, G.,  having  received  the  bill  for  the  debt  of  100/.  due  from  A.,  could 
not  sue  A.  for  the  debt  till  he  had  redelivered  the  bill  to  A. 

Dallas,  G.  J.  With  respect  to  the  first  of  your  lordships'  questions,  namely, 
whether,  in  this  case,  the  bill  of  exchange  mentioned  in  the  first  count  of  the 
declaration,  being  therein  alleged  to  liave  been  accepted  according  to  the  usage 
()(  merchants,  payable  at  the  banking-house  of  Sir  John  Perring  and  Go.,  the 
holder  was  bound  to  present  it  at  the  house  for  payment,  and  to  aver  in  the 
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declaration  that  the  same  was  presented  there,  I  am  of  opinion,  that  the  holder 
was  bound  to  present  it  there,  and  so  to  aver  in  the  declaration. 

And,  as  to  the  second  question,  I  think  that  the  bill,  having  been  so  accepted 
is,  in  law,  to  be  considered  as  a  conditional  acceptance ;  and  not  as  a  general 
acceptance  to  pay,  with  an  additional  engagement  or  direction  for  payment  at 
the  house  mentioned.  And  as  the  case,  which  has  given  occasion  to  your  lord- 
ships' questions,  has  arisen  from  contradictory  decisions  in  the  courts  below, 
and  as,  in  the  recent  cases,  all  that  could  be  found  of  former  decision  has  been 
brought  under  the  consideration  of  the  respective  courts,  and  their  disagreement 
in  opinion  has  still  continued,  and  continues,  (as  appears  from  the  answers 
^|||-i  hitherto  given  *to  your  lordships'  questions,)  it  is  obvious,  that  the  pre- 
•^  sent  is  a  case  which  can  very  litde  depend  upon  mere  authorities ;  the 
authorities  have,  however,  been  already  fuUy  referred  to,  and  my  reasons  will, 
therefore,  chiefly  and  shordy  be  given  upon  general  grounds.  And,  first,  I 
admit  the  presumption  of  law  to  be,  (tiiough,  in  the  present  state  of  commerce 
the  fact  is  frequenUy  otherwise,)  that  the  drawing  a  bill  of  exchange  presup- 
poses an  antecedent  debt,  and  the  acceptance  is  an  admission,  that  such  a  debt 
is  due.  And,  so  considered,  it  is,  no  doubt,  clear,  that,  the  debtor  may  be  called 
upon  to  pay  without  reference  to  time  or  place.  But,  if,  in  the  bill  itself,  the 
drawer  were  to  name  a  particular  place  for  payment,  instead  of  such  place 
being  specified  in  the  acceptance  only,  such  bill  would  be  a  bill  qualified  as  to 
payment  both  with  respect  to  time  and  place.  And,  the  acceptance  being  ac- 
cording to  the  tenor  of  the  bill,  the  acceptor,  as  to  payment,  would  be  bound 
accordingly.  This,  I  am  aware,  would' be  the  act  of  the  drawer  himself,  and, 
therefore,  not  falling  within  part  of  the  reasoning,  as  it  applies  to  the  acceptor, 
a  distinction,  to  which  I  shall,  hereafter,  advert  more  fully.  It  is,  I  apprehend, 
equally  clear,  that,  by  a  bill  drawn  generally,  the  drawer  transfers  his  rights 
against  die  drawee,  as  modified  by  the  bill,  to  die  extent  of  the  bill ;  and,  that 
the  drawer  may  enter  into  any  contract  wi{^  the  payee,  which  the  drawer  might 
have  done  with  the  drawee  before  such  transfer  made,  not  afiecting,  thereby,  in 
substance,  the  rights  of  the  drawee.  I  assume,  therefore,  for  the  present,  that, 
if  the  bin  had  purported  to  be  an  order  to  pay  at  the  house  of  Perring  and  Co., 
and  the  acceptor  had  accepted  such  bill,  he  would  not  have  been  bound  to  pay 
elsewhere,  till  application  for  payment  there,  had  been  made  and  failed.  I  shall 
endeavour  to  show,  hereafter,  that  what  the  drawer  may  do  by  the  bill,  as  be- 
tween him  and  die  drawee,  as  between  the  acceptor  and  the  payee,  may  be 
done  by  the  acceptance.  To  take,  first,  the  case  of  the  drawer  of  the  bill :  he 
may  draw  it  in  any  form  which  he  thiidcs  fit,  provided  the  form  be  such  as  is 
warranted  by  the  usage  of  merchants,  without  which  it  will  not  be  a  bill  of  ex- 
change ;  but,  it  will  be  scarcely  be  contended,  that  drawing  it  restrictive  as  U> 
*2A21  P^^^^  of  payment  would  be  a  violation  of  such  usage.  A  bill  general  *and 
J  absolute  in  the  first  instance  drawn  and  accepted  generally,  operates  ac- 
cording to  the  terms  of  the  bill ;  and  the  bill  itself  need  only  to  be  looked  to, 
the  acceptance  referring  to  and  not  varying  from  the  bill.  But,  to  a  bill  so 
drawn,  the  drawee  may  refuse  acceptance ;  and  he  may  propose  to  accept  con- 
ditionally, the  payee  being  at  liberty  to  receive  or  refuse  such  conditional  ac- 
ceptance; if  he  refiise,hemust  go  back  to  the  drawer,  who  will  have  his  remedy 
against  the  drawee,  and  in  this,  the  first  and  most  simple  view  of  the  subject, 
the  bill  itself  is  at  an  end. 

Suppose,  however,  the  case  of  a  partial  and  qualified  or  conditional  accept-  . 
ance ;  and,  that  an  acceptance  may  be  such  in  many  respects,  has  been  admitted 
by  all  the  learned  judges  in  succession :  indeed  the  very  questions  put  by  your 
lordships  lecognise  the  distinction  and  adapt  themselves  to  it.  What,  then,  is 
meant  by  conditional  acceptance,  or  in  what  respects  may  an  acceptance  be 
conditional  ?  It  may  be  so  as  to  time,  as  to  sum,  as  to  place,  as  to  mode  of  pay- 
ment.    It  will  be  sufficient  to  refer  to  the  authorities  which  have  been  cited  as 
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to  each  of  these  shortly,  and  one  will  be  sufficient  under  each  head ;  and  I  men- 
tion them,  not  because  the  point  itself  is  doubtful,  but  for  what  is  said  in  earh 
case.  And,  first,  ajB  to  amount.  A  foreign  bill  was  drawn  upon  the  defendant, 
and  he  accepted  it  to  pay  a  100/.,  part  thereof;  he  was  sued  on  the  acceptance, 
and,  on  demurrer,  insisted,  that  a  partial  acceptance  was  not  good  within  the 
custom  of  merchants;  but  the  court  held  otherwise,  and  judgment  was  giyen 
for  tlie  piaintiflr,  Wegerstoffe  v.  JTeene,  Str.  214.  Next  as  to  time.  A  bill  was 
drawn  and  no  time  fixed  for  its  payment;  it  was  presented  on  the  18th  of  April, 
and  accepted  payable  the  8th  of  September ;  this  being  stated  in  the  declara- 
tion, the  defendant  demurred,  and  insisted,  that,  as  no  time  was  prescribed  for 
payment,  the  bill  was  payable  at  sight,  and  that  a  promise  to  pay  two  or  three 
months  after  sight  was  not  an  acceptance  within  the  custom  of  merchants ;  but 
the  court  held  that  it  was  an  acceptance  within  the  custom,  and  the  demurrer 
was  over-ruled,  Walker  y.Attwood^  II  Mod.  190.  Thirdly,  as  to  place.  On 
this  point,  also,  there  are  numerous  authorities ;  but,  as  it  is,  in  this  respect, 
that  the  present  ^controversy  has  arisen,  I  assume  only,  at  present,  that  r»oAo 
this  also  may  be  conditional,  reserving  myself  to  examine  the  authorities  ^ 
and  doctrine  hereafter.  Lastly,  as  to  mode  of  payment.  A  bill  was  accepted 
to  be  paid  half  in  money  and  half  in  bills,  and  the  question  was,  whether  there 
could  be  a  qualification  of  an  acceptance  7  And  it  was  proved  by  divers  mer- 
chants that  there  might  be,  for  that  he,  who  might  refuse  the  bill  totally,  might 
accept  it  in  part;  but,. that  the  holder  was  not  bound  to  acquiesce  in  such  ac- 
ceptance. Petit  V.  Benson^  Comb.  452.  If,  then,  there  may  be  a  conditional 
acceptance  as  to  sum,  as  to  time,  and  as  to  mode  of  payment,  such  acceptance, 
as  to  these,  qualifying  the  liability  to  pay,  it  is  difficult  to  conceive  why  there 
should  be  any  difference  as  to  place,  at  Least  as  between  the  acceptor  and  the 
payee  so  taking  the  conditional  acceptance ;  nor  do  I  conceive,  speaking  with 
deference  to  other  opinions,  that  there  is  any  distinction  which,  upon  principle, 
can  be  supported.  Losing  sight  o{  place,  however,  for  the  moment,  let  the 
effect  of  a  conditional  acceptance  be  examined  in  the  other  respects  already 
mentioned.  And  great  as  to  amount;  he  who  takes  an  acceptance  for  less  than 
the  sum  expressed  in  the  bill,  cannot  claim  from  the  acceptor  more;  though,  as 
to  the  drawer,  how  it  may  affect  him  will  form  matter  of  distinct  consideration. 
So,  as  to  time,  the  holder  is  likewise  bound  by  the  terms  under  which  he  has 
consented  to  take  the  acceptance :  and  why  7  Because,  on  the  one  hand,  the 
payee  not  being  bound  to  take  an  acceptance  except  according  to  the  tenor  of 
the  bill,  and,  on  the  other  hand,  the  acceptor  being  only  bound  to  accept  as  he 
may  chose  to  accept,  when  the  acceptance  varies  from  the  tenor  of  the  bill,  and 
the  payee,  notwithstanding,  takes  such  acceptance,  he  consents  to  take  the  bill 
according  to  the  tenor  of  the  acceptance,  and  not  according  to  the  tenor  of  the  bill. 
So  it  is  as  to  sum,  as  to  time,  as  to  mode  of  payment ;  in  each  of  which 
cases,  the  acceptance,  it  is  admitted,  forms  the  contract  between  tlie  im- 
mediate parties.  Is  there,  then,  any  difference  in  this  respect,  as  to  place,  and 
as  to  place  only  7  In  the  argument  at  the  bar,  (and  herein  the  case  seems  to 
me  now  narrowed  to  a  single  point,)  it  has  not  been  disputed,  that  there  may 
be  a  conditional  acceptance  *a8  to  place,  restrictive  of  payment,  and  r»oA4 
making  presentment  necessary  at  such  place,  provided  it  be  by  words  ^ 
of  express  and  unequivocal  import ;  but  it  is  denied,  that  to  make  a  bill  payable 
at  oue  place,  is  an  exclusion  of  others ;  and  in  Fenton  v.  Goundru^  I  observe, 
Mr.  Justice  Holroyd,  who  there  argued  against  the  restricted  liability,  seems 
to  have  taken  the  same  distinction.  '<  The  case  has  been  argued  (he  said)  as 
if  tlie  terms  of  the  acceptance  had  been  payable  at  Sikes  and  Go.'s  on/y,"  not 
contending,  that  if  so  drawn,  the  payment  would  not  have  been  restricted ;  and 
Lord  Ellenborough  is  made  immediately  to  observe,  *'  Is  it  more  than  an  ex- 
pansion of  die  promise  7"  An  observation,  which  his  lordship  could  not  have 
made,  if,  by  the  word  on/y,  the  promise  had  been,  in  terms,  restricted  ;  and,  in 
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the  same  way,  in  the  case  of  Oammon  v.  Schmoll,  in  the  Court  of  Common 
Picas,  it  was  not  denied  at  the  bar,  that,  if  the  acceptance  had  been  at  t)ie  place 
named,  and  not  elsewhere,  in  such  case  the  acceptance  would  have  been  clearly 
qualified,  and  conditional  and  restricted  as  to  place.  And  so,  yesterday,  it  wa5 
admitted  by  my  brother  Holroyd,  and  so,  to  day,  it  was  admitted  by  my  lord 
chief  baron,  (a)  The  question,  therefore,  in  this  view  of  the  subject,  comes 
round  to  be  merely  a  question  of  construction,  namely,  what  do  the  words  of 
acceptance  import  in  the  particular  instance?  and  are  they  conditional  as  to 
place  of  payment  or  not  ?  There  are  no  technical  words,  by  which,  generally 
speaking,  a  condition  must  be  created ;  and,  whether  it  be  a  condition  precedent, 
a  concurrent  act,  or  a  mutual  promise,  must  be  collected  from  the  intention  of 
the  parties,  reference  being  had  to  the  words  made  use  of,  and  the  subject  mat- 
ter in  question.  And  so  again,  it  has  been  admitted  by  both  tlie  learned  judges 
to  whom  I  have  last  referred.  **  Intention  (said  my  brother  Holroyd,  in  ex- 
press terms)  is  that  which  ought  to  govern."  **  What  did  the  parties  mean  ?** 
(said  my  lord  chief  baron.)  Now  conditional  or  qualified,  as  opposed  to  abso- 
lute, I  can  only  say,  imports  some  qualification  or  restriction  of  that,  which 
would  be  otherwise  unconditional.  This  is  self-evident,  it  will  be  agreed,  when 
*265l   ^^^  condition  is  established ;  but  so  to  *8tate  it,  it  is  said,  is  but  begging 

-^  the  question,  or  leaving  it  at  least  where  it  was  before,  the  question 
being,  whether  the  words  operate  by  way  of  condition,  and  not  upon  the  effect 
of  the  condition  when  established.  Sdll,  however,  I  can  only  say,  the  very 
departure  from  generality  of  expression  to  me,  imports  some  modification  of 
that  generality  ;  and,  if  simple  and  absolute  acceptance  h^ve  a  clear  and  simple 
operation,  and  will  bind  a  party  to  pay  wherever  his  acceptance  may  be  pre- 
sented, it  seems  to  me  but  reasonable  to  intend,  that,  when  he  accepts,  payable 
at  a  particular  place,  he  means  to  exclude,  in  the  first  instance,  a  liability  to  de- 
mand ii^  any  other  place.  And,  looking  to  intention,  and  taking  as  admitted, 
that  it  ought  to  govern,  I  cannot  permit  myself  to  doubt,  that  the  words  made 
use  of  in  this  instance  are,  in  fairness  of  construction,  just  as  clear  as  if  express 
words  of  restriction  had  been  introduced.  The  maxim  referred  to  from  Lord 
Bacon,  by  my  brotlier  Holroyd,  (I  speak  it  with  deference)  appears  to  me  too 
technical  as  applied  to  such  an  instrument  as  a  bill  of  exchange ;  nor  would  it 
govern  in  another  view ;  for,  in  a  promissory  note,  it  is  agreed,  that  express 
words  of  restriction  are  not  necessary  ;  words  of  appointment  and  specification 
being  of  themselves  sufficient.  In  none  of  these  is  the  word  **  only'*  to  be 
found,  iior  any  words  beyond  those  which  belong  to  this  particular  case ;  and 
yet,  the  rule  of  construction,  as  mere  construction,  must,  in  each  instance,  be 
the  same.  I  think  this  upon  the  mere  ground  of  the  words  themselves,  but  I 
think  so,  still  more  strongly,  on  the  sense  and  reason  of  the  thing.  I  will,  first, , 
put  the  case  of  a  bill  accepted  payable  in  a  town  different  from  that,  in  which 
the  abode  of  the  acceptor  may  be,  as  for  instance,  and  to  avoid  extreme  cases, 
a  bill  accepted  in  Birmingham  payable  in  London ;  and  I  will,  farther,  sup- 
pose it  to  be  a  biU,  according  to  the  original  simplicity  of  such  transactions,  that 
is,  for  an  antecedent  debt  from  the  acceptor  to  tiie  drawer  of  the  bill.  By  his 
acceptance  payable  in  London,  the  acceptor  promises  to  have  a  fund  in  London, 
when  the  bill  shall  be  presented ;  he  may  have  sufficient  to  pay  tiie  bill,  but 
not  beyond  it,  and  yet,  according  to  the  argument  which  would  reject  the  words 
of  specification  as  words  of  limitation,  he  must  have  that  which  he  may  not 
possess,  that  is,  a  double  sum  or  sums,  one  forthcoming  in  London,  and  another. 
*2661    *^  Birmingham,  to  take  his  chance  as  to  the  place  where,  in  fact,  the 

•^  bill  may  be  presented  when  due ;  or  be  left  exposed  to  an  arrest,  as  the 
immediate  consequence  of  non-payment  I  am  aware,  it  may  be  said,  that  such 
would  be  his  situation  under  the  original  debt  to  the  drawer,  and  that  such 

(a)  Two  days  (the  6th  and  7th  July,)  were  occupied  by  the  loamed  judgea  in  giving  theil 
opiniona. 
VOL.  VI.  18  M  9 
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would  continue  to  be  his  situation  under  a  general  acceptance ;  but  it  is  for  the 
express  purpose  of  guarding  against  this,  and  on  other  grounds  of  personal  and 
commercial  convenience,  to  which  I  shall  presently  advert,  that  the  practice  has 
obtained  of  partial  and  qualified  acceptance  as  to  place,  and  to  which,  as  between 
the  immediate  parties,  I  do  not  see  any  possible  objection.  It  has  been  very 
properly  said,  in  one  of  the  cases  cited  at  th6  bar,  the  convenience  of  the  thing 
is  generally  in  support  of  such  qualification ;  most  persons  keep  their  money  at 
their  banker's,  and  make  all  their  payments  there ;  there,  they,  or  their  appointed 
agents  for  this  purpose,  are  to  be  found,  and  there,  if  any  where,  is  the  fund 
out  of  which  the  payment  is  to  be  made.  To  this  it  may  be  added,  that  the 
very  prevalence  of  the  practice  proves  the  convenience ;  and  though  I  will  ad- 
mit, that  mere  concurrence  is  not  to  make  the  law,  y^t,  in  all  commercial  trans- 
actions, it  is  greatly  to  be  regarded,  as  the  footing  and  foundation  on  which  men 
deal  together  ;  and  the  course  of  such  dealing,  as  between  merchants,  is  oflen 
that  which  of  itself  constitutes  the  law.  It  is  scarcely  necessary  to  refer  to  ^e 
stronger  cases  of  a  bill  accepted  in  London  payable  in  Dublin  or  Edinburgh, 
or  a  bill  accepted  in  the  West  Indies  payable  in  London.  And  suppose  that, 
in  this  latter  case,  the  party  accepting  has  remitted  to  his  correspondent  in  Lon- 
don the  produce  of  his  plantation,  for  the  express  purpose  of  meeting  the  bill,  will 
it  be  said,  that,  notwithstanding,  he  may  still  be  arrested  in  the  West  Indies, 
because,  for  the  original  debt,  he  was  liable  to  be  arrested  any  where  ?  And 
yet  the  argument  which  treats  as  of  no  effect  specification  or  place  of  payment, 
stops  nothing  short  of  this  extent.  Nor  do  I  see,  in  any  one  respect,  where 
the  line  is  to  be  drawn  or  the  distinction  to  be  made.  If,  then,  it  would  be  so 
in  the  instance  of  a  bill  accepted  in  one  town  payable  in  another,  or  in  one 
country  payable  in  another,  let  the  case  be  considered  of  a  bill,  the  parties  liv- 
ing in  the  same  place,  and  accepted  payable  at  a  particular  banking-house.  It 
is  scarcely  *necessary  to  say,  that  to  the  holder  it  can  be  no  inconve-  r#oB7 
nience  to  present  it  there ;  but  on  the  other  hand,  I  admit  it  would  be  ^ 
scarcely  any  inconvenience  to  the  acceptor  to  have  it  presented  at  his  counting- 
house,  or  place  of  abode  ;  for,  even  if  it  were  an  absolute  acceptance,  it  would 
still,  according  to  all  probability,  be  paid  by  a  draft  on  his  banker,  the  accept- 
ance on  the  bill  only  operating  as  such  order ;  but,  even  in  this  view,  it  weighs 
something,  though  possibly  not  much,  that  this  would  be  to  subject  the  payment 
of  a  bill  to  a  double  instead  of  a  single  operation,  namely,  the  having  two  places 
to  apply  to  instead  of  one ;  and,  though  this  would  be  an  inconvenience  imposed 
upon  the  holder  by  himself,  still  that  which  is  not  in  the  natural  course  of  deal- 
ing, raises  a  presumption  that  such  departure  from  it  was  not  meant.  And 
what  would  be  thought  of  the  conduct  of  a  holder,  who,  having  a  bill  payable  at 
a  .banker's,  instead  of  going  there,  should  go  to  the  house  of  the  acceptor  merely 
to  get  his  draft  for  the  bQl,  or  should,  further,  insist  on  a  specific  payment  in 
money  or  bank  notes  ! 

To  wind  up,  therefore,  what  I  have  to  observe  upon  this  part  of  the  subject, 
on  the  reason  and  fitness  of  the  thing,  on  principles  of  justices  and  mercantile 
convenience,  and  from  the  very  nature  of  such  transactions,  I  think  it  a  particu- 
lar place  of  payment,  being  part  of  the  acceptance  of  the  bill,  imposes  upon  the 
holder,  because  he  is  the  willing  holder  of  such  acceptance,  the  necessity  of 
presenting  it,  in  the  first  instance,  there ;  and  leaves  the  acceptor  only  liable  to 
pay,  where  he  has  provided  and  fixed  a  fund  for  payment,  and  has  consented 
•to  pay,  in  order  that  he  may  not  be  called  upon  to  pay  where  he  has  no  such 
fund,  nor  given  any  such  consent.  Nor  can  I  quit  this  part  of  the  subject 
without  adding,  that  I  do  not  see  a  possible  inconvenience  which  can  result 
from  so  deciding ;  for  the  holder  need  not  take  a  bill  so  accepted ;  and  wher<* 
the  remedy  is  so  obvious,  and  it  turns  simply  on  such  a  point,  except  that  con 
fusion  in  this  respect  has  crept  into  the  subject  by  disagreement  in  the  deci- 
sions of  courts  of  law,  and  that  it  is  fit  the  law  should  be  settled  and  uni- 
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form,  the  question  seems  to  me  hardly  worthy  of  the  attention  which  it  han 
excited,  and  the  consideration  which  it  has  undergone. 

Deeming,  then,  presentment  at  the  appointed  place  to  be  a  condition  precedent, 
♦2681  ^  ^^^^  ^^^^^  further  say,  that  I  think  •it  necessary  that  such  presentmeitt 
•^  should  be  averred  and  proved ;  and,  that  non-presentment  and  having  funds 
ought  not  to  come  by  way  of  defence,  as,  in  the  case  of  promissory  notes,  has 
been  decided  by  all  the  ^courts  in  Westminster  Hall,  and  from  which,  notwith- 
standing what  I  have  heard  this  day,  I  do  not  myself  feel  disposed  to  dissent. 
Presentment,  according  to  Lord  Ellenborouoh,  in  Saunderaon  v.  Bowes,  at 
tlie  appointed  place,  is  a  condition  precedent ;  and  for  want  of  such  an  aver- 
ment, the  declaration  is  bad.  The  argument,  therefore,  as  to  this  point,  resolves 
itself  into  the  question,  whether  condition  precedent  or  not?  For,  admit  it  to  be 
so,  then,  in  this  respect,  there  is  no  difference  between  the  two  courts,  and  the 
cases  of  promissory  notes  apply  to  bills  of  exchange ;  while,  on  the  other  hand, 
if  it  be  not  a  condition  precedent,  it  is,  of  course,  not  necessary  to  be  averred. 

Quitting  now  the  general  ground,  I  come  next  to  the  analogies  which  result 
from  other  cases  mentioned,  if  not  of  the  same,  yet  of  a  similar  description. 
And  first  as  to  promissory  notes :  it  is  scarcely  necessary  to  advert  to  what  has 
been  said  as  to  the  similarity,  or  the  distinction  between  promissory  notes  and 
bills  of  exchange.  In  some  respects,  undoubtedly,  they  are  different,  in  others 
it  may  almost  be  said  they  run  into  each  other.  A  bill  has,  indeed,  generally, 
three  parties,  the  drawer,  the  drawee,  (if  accepting,  becoming  the  acceptor,)  and 
the  payee ;  but  there  may  be  only  two  parties,  as  where  a  person  draws  a  bill 
on  another  payable  to  his  own  order,  and  this,  in  legal  operation,  is  rather  a 
promissory  note  than  a  bill.  It  is  usual,  however,  to  declare  on  it  as  a  bill ; 
not  admitting  the  identity  of  drawer  and  drawee ;  and,  if  accepted,  the  defendant 
may  be  charged  in  one  count  as  the  drawer,  in  another  as  endorser,  and  in  the 
third,  as  the  maker  of  a  promissory  note.  I  forbear  to  allude  to  the  cases,  which 
turned  upon  the  distinction,  in  the  address  of  the  note,  between  **  at"  and  **  to," 
in  one  of  which  it  was  said  by  Lord  Ellenborouoh,  in  Shuiileworth  v.  Ste" 
phenSf  1  Camph.  407, — '*  This  is  properly  declared  on  as  a  bill  of  exchange, 
though  it  might  have  been  treated  as  a  promissory  note,  at  the  option  of  the 
♦2fi01  ^^^^^^ »"  ^^^*  ^"  *another  of  which,  Richards  v,  MUsington,  Holt,  N. 
J  P.  C.  364,  n.,  it  was  observed  by  Lord  Chief  Justice  Gibbs,  ««It  would 
be  difficult  to  say,  in  most  cases,  that  what  is  law,  as  regards  bills  of  exchange, 
\h  not  law  as  it  respects  promissory  notes :"  but  paramount  in  point  of  applica- 
cation  is  what  was  said  by  Lord  Mansfield  mHeylyn\.  ^damson.  Burr.  669, 
and  which  has  been  so  ofWn  mentioned,  that  I  shall  content  myself  with  merely 
referring  to  it. 

Such,  then,  being  the  similarity,  and,  in  some  instances,  the  identity  of  pro- 
missory notes  and  bills  of  exchange,  let  it  be  seen  what  has  been  determined 
with  respect  t6  promissory  notes ;  premising  only,  that,  here,  at  least,  there  is 
no  clashing  of  authorities :  for  though  the  decisions  in  the  king's  Bench,  as 
far  as  respects  promissory  notes,  are  denied  to  have  application  to  bills  of 
exchange,  the  decision  in  the  Common  Pleas,  as  to  bills  of  exchange,  of  ne- 
cessity include  promissory  notes ;  and  so  far,  then,  as  concerns  promissory 
notes,  there  is  no  difference  of  opinion  whatever.  What  then  has  been  de- 
cided respecting  promissory  notes?  In  this,  the  decisions  of  the  two  courts 
agree ;  namely,  that  a  promissory  note,  containing  in  the  body  of  it,  a  pro- 
mise to  pay  at  a  particular  place,  requires  a  demand  of  payment  there,  in 
order  to  give  the  holder  a  cause  of  action  if  it  be  not  paid.  Now  on  what 
grounds  of  reasoning  do  such  decisions  stand  ?  To  take  one  case  of  the  many, 
—in  Satmderson  v.  Bowes,  it  is  said  by  Lord  Ellenborouoh,  '*  An  action  on 
a  note  will  not  lie  unless  the  plaintiff  has  demanded  payment  at  the  appointed 
place.  And  I  cannot  but  say,  that  it  is  very  convenient  that  such  a  condition 
should  be  incorporated  in  the  note  itself;  for  it  would  be  very  inconvenient, 
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that  the  makers  of  notes  of  this  description  should  be  liable  to  answer  them 
every  where,  when  it  is  notorious  that  they  have  made  provision  for  them  at  a 
particular  place,  where  only  they  engage  to  pay  them ;" — and,  having  thus 
Stated  the  ground  of  convenience,  his  lordship  added, — *'  then  if  the  request  at 
the  place  be  a  condition  precedent,  it  should  have  been  averred,  and,  for  want 
of  such  an  averment  the  declaration  is  bad."  Apply  this  doctrine  to  bills  of 
exchange. — ^If  convenience  require  that  the  makers  of  promissory  notes  should 
be  liable  only  where  they  have  expressly  made  provision  to  pay,  how  *is  r«o7o 
it  possible,  in  this  respect,  to  distinguish  promissory  notes  from  bills  of  ^  ' 
exchange  ?  Is  not  the  convenience  precisely  the  same  in  the  one  case  as  in 
the  other? — and,  being  the  same,  how  is  it  to  depend  on  the  form  of  the  in- 
strument ?  Gall  it  what  you  will,  or  make  it  what  you  may,  it  is  in  payment, 
in  each  instance,  that  the  transaction  is  to  end,  and  the  note  or  bill  is  the 
means,  and  nothing  more,  by  which  payment  is  to  be  procured ;  as  far,  tliere- 
fore,  as  to  a  particular  place  of  payment  being  pointed  out,  or  a  specific  place 
of  deposit  being  established,  the  reasoning  applicable  to  each  is  precisely  the 
same,  and  it  seems  to  me  impossible  to  distinguish  between  the  two.  An  ex- 
pression of  Lord  Ellenbo rough's  has,  however,  been  much  observed  upon, 
namely,  *'  that  a  specification  of  place  is  but  an  expansion  of  the  promise  to 
pay."  It  will  not  be  supposed  that  I  mean  to  follow  any  of  the  verbal  or  criti- 
cal remarks  which  have  been  made  in  this  respect,  at  the  bar,  or  in  the  courts 
below.  Whatever  peculiarity  of  expression  might,  at  times,  belong  to  this 
noble  and  very  eminent  person,  it  was,  generally  speaking,  a  peculiarity  of 
force  adapted  to  his  peculiar  vigour  and  energy  of  thought.  But,  to  the  sub- 
stance of  the  expression  as  authority,  it  will  be  necessary  to  advert,  in  order  to 
see  how  it  has  been  understood  and  explained  by  those,  who  have  applied  it  in 
support  of  the  doctrine  of  non-restricted  acceptance.  In  Gammon  v.  Schmoli^ 
the  leading  counsel  at  the  bar,  who  was  to  support  the  doctrine  of  universal 
liability,  explained  it  in  this  way,  *'  every  general  acceptor  has  a  double  liabi- 
lity, he  is  in  default,  first,  if  the  bill  is  presented  to  him,  personally,  wherever 
he  may  be,  and  he  does  not  pay  it ;  secondly,  he  is  in  default,  if  it  be  present- 
ed at  his  place  of  abode,  and  not  paid :  to  these,  by  a  qualified  acceptance,  he 
adds  the  obligation  to  pay  it,  if  it  be  produced  at  the  place,"  that  is,  the  place 
specified.  He  must  be  prepared  *'  with  triple  funds  to  pay  the  bill,  as  well 
where  his  person  is,  as  where  his  abode  is,  and  also,  at  the  particular  place 
mentioned:  this  is  what  Lord  Ellenborouoh  means  by  an  expansion  of  the 
promise."  This  is  a  complication  of  expansibility  which  seems  to  me  a  strange 
departure  from  simplicity  of  proceeding ;  and,  for  myself,  I  can  only  say,  I 
would  not  so  understand  it,  if  I  could  understand  it  to  any  other  efl^ect ;  but  it  is 
impossible  to  deny,  whatever  might  be  intended  by  the  mode  of  expression  itself, 
that  in  sum  and  substance,  *it  does  not  amount  to  this.  But  whether  r«o7| 
every  man  who  accepts  a  bill  of  exchange,  by  his  acceptance  at  a  ^ 
specific  place  undertakes  to  pay  at  every  other  place  if  required,  and  to  have  a 
triple  instead  of  a  double  or  a  single  fund  to  the  amount  of  Uie  bill  accepted ; 
or  whether  he  makes  his  own  situation  worse,  by  making  that  of  the  holder,  in 
one  respect  at  least,  better,  that  is  by  pointing  out  to  him  a  definite  place  of 
payment,  instead  of  leaving  him  to  search  where  he,  the  acceptor,  is  to  be 
found,  when  the  bill  becomes  due,  it  is  not  for  me  to  pronounce,  but  for  your 
lordships  to  consider.  Or  why,  again,  this  should  be  in  tlie  case  of  a  bill  of 
exchange  and  not  of  a  promissory  note,  is  that  which  I  am  not  able  to  un- 
derstand. 

I  now  come  to  that,  which  it  is  said,  however,  makes  the  distinction  betwet'n 
bills  of  exchange  and  promissory  notes,  so  as  to  make  the  reasoning  as  to  tho 
latter  inapplicable  to  the  former.  And  this  distinction  is  said  to  consist  in  the 
form  and  nature  of  the  respective  instruments.  First  then  as  to  theybrm.  In 
a  promissory  note,  it  is  said  the  words  are  incorporated  in  the  very  body  of  tlif 
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instrument,  which  creates  the  contract  and  duty  of  the  party ;  whereas,  in  a 
bill  of  exchange,  they  are  no  part  of  the  bill  itself,  but  distinct  as  acceptance, 
and  collateral  to  it.  A  promissory  note  is  merely  the  promise  of  the  maker ; 
the  acceptance  of  a  bill  of  exchange  is  a  compliance  with  the  order  of  the 
drawer.  To  a  promissory  note  there  are  but  two  parties :  to  a  bill  of  ex- 
change there  are  three,  and  the  drawer  has  rights  as  well  as  the  acceptor  and 
payee.  And  to  this  I  agree.  But  here  again,  at  least,  as  between  the  acceptor 
and  the  payee,  there  is  no  distinction.  In  each  instance,  a  debt  must  be  pre* 
supposed,  and  in  each,  it  is  an  undertaking  to  pay ;  it  is  said,  that  in  the  case 
of  a  promissory  note  the  instrument  creates  the  contract ;  and,  no  doubt,  it 
does,  that  is,  the  contract  to  pay  in  the  particular  manner,  but  not  the  antece- 
dent debt ;  ^e  obligation  to  pay  existed  anterior  to  the  note ;  and,  though,  in 
the  case  of  a  bill  of  exchange,  the  debt  had  also  pre-existence,  the  precise  obli- 
gation to  pay  is  created  by  the  acceptance,  and,  be  it  promissory  note,  or  be  it 
bill  accepted,  it  is,  in  each  instance,  but  a  promise  to  pay  ;  and,  without  such 
promise  the  bill  itself,  as  to  the  acceptor,  would  be  a  mere  nullity. 
*272l       '^^  advert,  however,  to  the  situation  of  the  drawer,  (and  ♦this  brings 

-I  me  to  the  third  question,  which  your  lordships  have  been  pleased  to 
put,)  namely,  whether,  if  A.  draws  a  bill  upon  B.  in  favour  of  C,  and  C,  with* 
oat  the  subsequent  assent  of  A.,  takes  an  acceptance  of  the  bill  for  the  whole 
sum,  but  an  acceptance  qualified  as  to  time  or  place  of  payment,  C.  could,  not 
withsunding  such  acceptance,  maintain  an  action  on  the  bill  against  A.  And, 
first,  with  respect  to  time :  in  this  the  learned  judges  all  agree,  that  giving  time 
will  discharge  the  drawer.  Extending  the  time  mentioned  in  the  bill  would  be 
giving  more  time  than  the  drawer  has  said  by  the  bill  he  chooses  to  give, 
which,  as  against  the  drawer,  the  payee  can  have  no  right  to  do  ;  and,  taking 
an  acceptance  at  a  shorter  date,  if,  in  case  of  non-payment,  it  would  give  an  im- 
mediate action  against  the  drawer,  would,  thereby,  make  him  liable  sooner  than 
he  undertook  to  be ;  he  being  liable  only  in  case  of  non-payment  by  the  accep< 
tor,  and  this  at  the  end  of  the  stipulated  time.  I  need  scarcely  add,  it  would  be 
the  same  as  to  place,  if  place,  from  its  nature,  should  resolve  itself  into  time. 
It  remains,  therefore,  only  to  consider  place  as  unconnected  with  and  indepen 
dent  of  time.  And,  so  considered,  it  may,  or  it  may  not,  be  material  to  the 
drawer.  Suppose  all  the  parties  to  live  in  the  same  town,  whether  the  bill  be 
accepted  at  the  counting-house,  or  at  the  banking-house,  can  make  no  real  dif- 
ference to  the  drawer ;  in  other  cases,  from  distance,  it  might  be  material ;  but, 
at  all  events,  I  think,  that  if  it  put  the  drawer  under  greater  difficulties  tlian  he 
otherwise  would  be  under  in  point  of  proof  of  proper  presentment,  if  bringing 
an  action  himself,  it  is  a  difficulty  which  I  hold  the  payee  has  no  right  to  im- 
pose  upon  the  drawer,  whose  rights  should  remain  unaltered  as  ascertained  by 
the  bill :  whether  tliose  rights  were  altered  or  not  would  depend  on  the  par- 
ticular case.  Perhaps,  however,  it  would  be  more  reasonable  and  convenient 
than  making  it  depend  on  situation  in  each  particular  case,  which  might  gene- 
rate innumerable  questions  and  give  rise  to  great  uncertainty,  to  hold,  at  once, 
the  drawer  discharged,  the  payee  having  taken  such  acceptance  without  notice, 
and  thus  acting  at  his  own  peril ;  and  thus,  all  inconvenience  would  be  guarded 
against,  by  making  it  necessary  to  give  notice  to  the  drawer. 

With  respect  to  the  last  question,  I  am  of  opinion,  that,  under  the  ciroum- 
*2731  ^^'^^^^  stated,  C.  could  not  maintain  an  ^action  against  A.  without  de- 

-^  livering  up  the  bill,  and  this  for  the  reasons  given  by  several  of  the 
learned  judges,  and  which  I  do  not  feel  it  necessary  to  repeat. 

In  the  above  observations,  I  may  appear  to  your  lordships  to  have  built  much 
on  the  decisions  as  to  promissory  notes  ;  but,  it  has  been  said,  these  decisions 
themselves,  perhaps,  in  point  of  law  ought  not  to  have  taken  place.  To  this  I 
can  only  answer — first,  that  it  is  impossible  for  me  to  doubt  of  the  validity  of 
tbese  decisions,  numerous  as  they  are,  recognised  and  confirmed  as  they  have 
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oeen  W  every  court,  and  never,  in  a  single  instance,  having  till  this  day  been 
drawn  into  doubt  by  even  a  single  judge.  If  the  law  so  setded  is  now  to  be 
considered  as  unsettled,  I  know  not  on  what  foundation,  in  point  of  law,  any 
decision  can  stand :  but,  Af  re,  disclaiming  even  those  decisions  as  decisions,  and 
recognising  only  the  principle  on  which  they  proceed,  I  say,  that,  if  the  case  of 
a  promissory  note  were  to  occur  now  for  the  first  time,  it  ought  to  be  decided 
as  those  cases  have  been  decided ;  and  further,  that,  without  deriving  authority 
from  the  decisions  as  such,  the  principles  on  which  they  have  proceeded,  and 
ought  9till  to  resty  apply  equally,  in  my  judgment,  to  bills  of  exchange.  On 
the  whole,  therefore,  my  opinion  is  formed,  as  to  bills  of  exchange,  even  with- 
out reference  to  the  decisions  as  to  promissory  notes ;  and  stiU  less  have  I  re- 
ferred to  the  cases  of  promissory  notes,  for  the  purpose  of  proving  the  decisions 
of  the  Court  of  King's  Bench  inconsistent  each  with  the  other,  but  for  the  pur- 
pose of  respectfully  adopting  th6  decisions  of  that  court  where  they  agree  witn 
the  decisions  of  the  other  courts,  and  thus  affording  principles  decisive,  in  point 
of  law,  of  the  same  question  as  to  bills  of  exchange.  And  here,  without  re- 
peating what  has  been  said  by  other  judges  in  answer  to  the  cases  put  of 
actions  in  debt  on  bond,  or  demand  of  rent,  I  will  only  further  say,  that  these 
do  not  appear  to  me  to  be  cases  analogous  to  bills  of  exchange,  which  depend 
on  peculiar  and  appropriate  grounds  of  commercial  law,  altogether  distinct  and 
different,  and  which,  it  must  be  agreed,  the  custom  and  usage  of  merchants  is 
to  decide.  And  this  leads  me  to  the  only  point  on  which  (independent  of  the 
different  opinion  entertained  by  several  of  the  learned  judges,  and  of  the  very 
able  reasons  by  which  their  judgments  have  been  supported)  I  am  bound  to 
say  I  feel  some  degree  *of  difficulty ;  and  that  is,  as  to  what  has  been  rM274 
said  of  the  understanding  and  nsage  of  merchants  with  respect  to  the  ^ 
question  under  consideration.  If  qualified  acceptances  as  to  place  have  hitherto 
circulated  on  a  settled  and  general  understanding,  that  place  does  not  operate 
by  way  of  limitation  as  to  payment,  as  far  as  eoncems  your  lordships'  first 
question,  which  points  to  the  usage  of  merchants,  I  am  bound  to  admit,  that  I 
ought  to  have  answered  differendy ;  and,  further,  that,  if  so,  the  greatest  part 
of  my  observations  fall  to  the  ground*  Looking,  also,  to  your  lordships'  second 
question,  the  consequence  would,  I  appfehend,  be  the  same,  that  is,  as  to  the 
legal  effect;  for  a  bill  of  exchange,  being  altogether  the  creature  of  mercantile 
usage,  recognised,  however,  by  the  law,  suoh  usage  would  constitute  the  law  as 
applicable  to  such  an  instrument :  it  is  not  to  be  overlooked,  that  it  has  been 
asserted  by  high  authority,  that,  in  circulation  and  practice,  supported  by  mer- 
cantile opinion  and  understanding,  a  conditional  acceptance  does  not  operate  as 
I  conceive  it  to  do.  Not  meaning  to  doubt  that  such  information  has  been 
eiven ;  still,  if  the  decision  is  to  turn  on  this  single  ground,  I  could  wish  the 
fact  in  some  way  or  other  to  be  regularly  ascertained.  I  will  take  the  law  from 
the  learned  judges,  .whose  offiee  it  is  to  expound  the  law ;  but,  if  the  law  is  to 
depend  on  fact,  and  fact  on  testimony,  I  desire,  if  possible,  to  have  testimony 
through  the  regular  channel.  This  creates  a  difficulty  with  me,  subject  to 
which,  I  will  only  in  conclusion  add,  that,  for  the  reasons  which  I  have  given, 
I  adhere  to  the  answer,  which  I  have  humbly  presumed  to  submit. 

Abbott,  C.  J.  In  answer  to  the  first  and  second  questions  proposed  by 
your  lordships,  I  am  humbly  to  acquaint  your  lordships,  that  I  think  the  de- 
fendant in  error  was  not  bound,  in  order  to  entide  himself  to  sue  the  plaintiff 
in  error,  who  is' the  acceptor  of  the  bill  in  question,  to  present  the  bill  for  pay- 
ment at  the  banking-house  of  Sir  John  Perring  and  Co.,  nor  to  aver  in  his  de- 
claration that  the  bill  had  been  so  presented ;  for,  I  think,  the  acceptance  is  not 
to  be  considered  in  law  as  a  qualified  acceptance  to  pay  the  bill  at  the  house  of 
Sir  John  Perring  and  Co.;  but,  as  a  general  acceptance  to  pay  the  same,  with 
an  additional  '''direction  to  the  holder  to  call  for  payment  at  that  house,  1-41275 
instead  of  calling  at  the  house  of  the  acceptor,  as  he  would  other-  ^ 
wise  do. 
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These  two  questions,  my  lords,  appear  to  me  to  depend  entirely  upon  the 
meaning  and  import  of  the  words  '*  payable  at  Sir  John  Perring*s  and  Co.,  bank- 
ers.'* There  can  be  no  doubt  ^at  the  drawee  may  qualify,  because  he  may 
refuse  his  acceptance.  The  question  is,  whether  he  is  to  be  considered  as  hav- 
ing done  so  by  this  expression  ?  I  conceive,  that  the  true  meaning  and  import 
of  all  phrases  is  to  be  sought  in  usage,  rather  than  in  a  strict  and  literal  inter- 
pretation of  the  words  of  the  phrase;  and,  that,  in  mercantile  instruments,  the 
usage  of  trade*  and  commerce  is  that  to  which  we  are  to  resort.  Your  lord- 
ships well  know,  that  there  are  many  words  and  phrases  in  all  languages,  of 
which  the  meaning  varies  with  the  subject  and  occasion  to  which  they  are  ap- 
plied. I  shall  take  leave  to  postpone  the  delivery  of  the  grounds  of  my  opinion 
on  these  two  questions,  until  afWr  I  have  troubled  your  lordships  with  my 
opinion  on  your  lordships'  third  question,  and  the  reasons  of  that  opinion. 

My  lords,  I  understand  the  expression  '*  take  an  acceptance,"  as  used  in 
this  diird  question,  to  mean  consent  to  such  an  acceptance ;  and,  so  understand- 
ing it,  I  am  of  opinion,  that  G.  could  not,  in  the  case  proposed,  maintain  an 
action  upon  the  biU  against  A.,  upon  refusal  of  payment  by  the  acceptor.  There 
18  not,  I  apprehend,  any  doubt  or  difference  of  opinion  upon  so  much  of  this 
question  as  supposes  an  acceptance  qualified  as  to  time :  and,  in  my  humble 
opinion,  a  qualification  as  to  the  place  of  payment  has  the  same  effect  as  a 
qualification  as  to  the  time  of  payment 

I  conceive,  my  lords,  that,  in  estimation  of  law,  all  bills  are  to  be  considered 
as  drawn  for  value,  if  not  actually  in  the  hands  of  the  drawee  at  the  time  of 
drawing,  (which  seems  to  have  been  usually  the  case  in  the  infancy  of  those 
instraments,)  at  least  intended  by  the  drawer,  and  expected  by  the  drawee,  to 
be  placed  in  the  hands  of  the  latter  before  the  maturity  of  the  bill.  And  a  per- 
son, who  draws  a  bill  under  such  circumstances,  may  be  permitted  to  elect  for 
himself  the  time  and  place  of  payment ;  because,  if  ^e  drawee  should  refuse 
*276"1  ^  P*5^'  according  to  such  election,  he  *would  be  able  to  sue  him  for  the 
-^  sum  which  constitutes  the  value  of  the  bill,  either  immediately,  if  the 
value  has  been  previously  received,  or  so  soon  as  it  shall  be  received  accord- 
ing to  the  intention  upon  which  the  bill  is  drawn.  By  an  intention  to  place 
value  in  the  hands  of  the  drawee,  I  mean  an  intention  to  place  it  in  the  course 
of  some  mercantile  transaction  between  the  parties,  such  as  the  consignment  of 
merehandise  in  pursuance  of  orders  of  the  drawee,  constituting  the  relation  of 
seller  and  buyer;  or  a  consignment  for  sale  on  account  of  the  consignor, 
constituting  the  relation  of  principal  and  factor  or  agent;  and  not  a  mere 
promise  to  provide  for  the  bill  at  maturity,  by  the  transmission  of  money 
or  other  bills  for  that  special  purpose.  The  latter  practice  has,  indeed,  pre- 
vailed to  a  great  extent  in  modem  times ;  and  bills  of  exchange  have  become 
rather  instruments  for  raising  money,  or  postponing  payment  of  debts  by  a 
fictitious  credit,  than  instruments  of  real  mercantile  transactions.  But,  notwith- 
standing such  practice,  I  apprehend,  they  are  to  be  considered  in  courts  of  law 
as  founded  upon  real  and  mercantile  transactions,  according  to  their  primitive 
object  and  use ;  because,  if  they  are  to  be  considered  as  founded  upon  other 
transactions,  or  to  be  governed  by  other  principles,  they  will  cease  to  be  ac- 
cording to  the  usage  and  custom  of  merchants,  upon  which  usage  and  custom 
alone  their  validity  in  the  law  of  England  depends ;  and  which  is  referred  to  in 
every  declaration  in  an  action  upon  a  bill  of  exchange ;  and,  if  the  drawer  of  a 
bill  has  a  right  to  elect  in  this  manner  the  time  and  place  of  payment,  I  think  it 
cannot  be  competent  to  any  holder  of  the  bill  to  substitute  a  new  election  of  his 
own,  and  to  consent  to  any  variation  in  these  particulars,  without  the  assent  of 
the  drawer,  either  precedent  or  subsequent.  The  holder  cannot  consent  to  an 
enlarged  time  of  payment,  because,  in  the  interval,  the  drawee  may  fail,  and  he 
cannot  be  allowed  to  enforce  the  drawer  to  prolong  the  credit  beyond  the  period 
that  he  himself  may  have  chosen,  nor  can  he  consent  to  abridge  the  time.  ^ «:- 
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cause,  by  so  doing,  he  will  obtain  an  earlier  recourse  against  the  drawer,  than 
the  drawer  intended  to  give.  A  bill  of  exchange  is  ordinarily  addressed  to  the 
drawee  at  his  usual  place  of  trade  or  residence,  and  it  is  to  such  a  bill  that  I 
understand  your  lordships'  question  to  refer ;  this  address,  however,  is  intended 
only  as  a  direction  to  the  payee  or  holder  as  to  the  place  where  the  drawee 
may  be  *found,  in  order  that  the  bill  may  be  presented  to  him  for  ac*  r^o'rj 
ceptance  and  payment;  and  not  as  a  designation  of  a  precise  or  definite  ^ 
house  or  place  of  payment.  And,  consequently*  a  general  acceptance  of  the 
bill,  leaves  the  bill  according  to  its  original  tenor,  and  does  not  add  any  designa- 
tion of  the  place  of  payment,  any  introduction,  therefore,  of  a  definite  and  pre- 
cise place  of  payment,  at  which  alone  the  presentment  is  to  be  made,  is  a  de- 
parture from  die  generality  of  the  bill ;  and  the  holder,  who  consents  to  take 
such  an  acceptance,  does,  by  that  act,  consent  to  narrow  what  the  drawer  had 
left  at  large,  and  to  fix  a  single  place  for  the  demand  of  that  money,  which,  but 
for  such  his  act,  would  be  demandable  by  tlie  drawer,  or  for  his  use,  any  where 
and  every  where.  To  such  a  limitation,  I  humbly  conceive,  that  the  drawer  has  a 
right  to  object,  and,  consequently,  to  say  to  the  holder,  that,  by  so  doing,  he  has 
taken  the  drawee  for  his  own  special  debtor,  in  exclusion  of  the  drawer,  or,  in 
common  speech,  he  has  made  the  bill  his  own.  I  am  aware,  my  lords,  that, 
upon  a  refusal  to  pay  at  the  designated  place,  the  acceptor  of  the  bill  becomes 
a  debtor  generally ;  but,  then,  in  order  to  enforce  that  general  obligation,  either 
the  person  who  seeks  to  enforce  it  must  prove  the  refusal ;  or,  at  least,  (and 
which,  in  my  opinion,  is  the  more  correct  view  of  such  a  case,)  the  party,  against 
whom  the  general  obligation  is  sought  to  be  enforced,  may,  by  way  of  defence, 
allege  and  prove  that  he  was  ready  with  the  money  at  the  day  and  place  ap- 
pointed, and  has  at  all  times  since  been  ready  with  it.  I  am  aware,  also,  my 
lords,  that,  in  the  case  supposed  by  this  your  lordships'  third  question,  which  is 
the  case  of  a  bill  made  payable  to  a  person  named  therein,  the  drawer  cannot 
sue  the  acceptor  upon  the  bill,  without  averring  and  proving  a  presentment  for 
payment  by  the  holder  to  the  acceptor,  and  a  refusal  of  payment  by  the  latter ; 
and  I  am  sensible,  tliat,  in  many  instances,  it  may  be  matter  of  entire  indiffer- 
ence to  the  drawer,  whether  he'  shall  prove  a  presentment  for  payment  at  the 
place  specially  designated  by  the  acceptance,  or  at  the  place  of  abode  or  usual 
business  of  ^e  drawee,  to  whom  he  has  addressed  his  bill.  But,  though  this 
may  be  a  matter  of  indifference  in  many  cases,  it  will  not  be  so  in  all ;  if  we 
suppose  the  drawee  to  live  in  some  street  or  square  in  London  or  Westminster, 
and  to  designate  another  place  of  payment  in  some  other  street  or  square,  in 
either  of  those  cities,  *the  proof  of  a  presentment  at  the  place  designated  r^ons 
may  be  as  easy  as  the  proof  of  a  presentment  at  the  place  of  residence  ^ 
ur  business :  but,  if  we  suppose  the  drawee  to  live  at  London,  and  to  designate 
Salisbury  or  Exeter  as  the  place  of  payment,  or  vice  versA^  the  proof  may  not 
be  so  easy  to  the  drawer,  tirho  may  have  connections  in  one  of  those  cities,  fur- 
nishing an  opportunity  of  finding  the  witness  who  made  the  presentment,  and 
no  such  connections  in  the  other ;  for  there  is  frequendy  no  sort  of  connection 
between  the  drawer  and  ultimate  holder  of  a  bill ;  the  latter  is  often  a  person 
wholly  unknown  to  the  drawer.  This  difference  may  be  considered,  generally, 
as  varying,  and  increasing  or  diminishing,  with  the  distance  of  the  places, 
though  not  by  that  circumstance  alone ;  and,  if  the  effect  of  such  a  qualified  ac- 
ceptance be  made  to  depend  upon  the  convenience  or  inconvenience  of  the 
drawee  in  the  particular  case,  a  aoor  will  be  opened  to  an  infinity  of  questions, 
which  cannot  be  answered  but  by  reference  to  the  distance  of  the  places,  ac- 
companied also  with  an  inquiry  into  the  particular  circumstances  and  connec- 
tions of  the  drawee  in  respect  of  the  places.  And  I  apprehend,  my  lords,  that 
a  rule  of  law,  liable  to  such  questions  in  practice,  ought  not  to  be  established 
without  an  absolute  necessity,  especially  in  mercantile  cases,  which,  above  all 
others,  require  to  be  governed  by  plain,  prompt,  and  easy  rules.     My  opinion. 
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however,  upon  this  question  is  founded  less  upon  considerations  of  particular 
convenience,  than  upon  the  general  principle,  to  which  I  have  bef'ire  alluded, 
namely,  that  the  drawer  has  a  right  to  have  from  the  drawee,  coraidered  as  his 
debtor  in  the  way  that  I  have  mentioned,  a  general  and  unqualified  acknowledg- 
ment of  his  debt  and  promise  of  payment,  and  that  no  assignee  of  his  demand 
can,  without  his  assent,  permit  any  limit  or  qualification  ^t  the  dictation  of  the 
drawee,  or  by  consent  between  those  two  persons.  All  that  I  have  thus  taken 
the  liberty  to  offer  to  your  lordships  in  relation  to  bills  addressed  generally  to 
the  drawee  at  his  place  of  abode  or  business,  will,  I  apprehend,  apply  with  in- 
creased force  to  bills,  which  by  their  original  form  and  tenor  require  the  pay- 
ment to  be  made  at  some  particular  place  designated  therein,  because,  in  these 
cases,  an  acceptance  substituting  another  and  different  place  of  payment,  will  be 
a  manifest  departare  from  the  declared  intention  of  tlie  drawer.  There  is,  my 
^lyA-i  lords,  ^another  class  or  form  of  bills  oi  exchange  not  noticed  in  your 
-^  lordships'  questions,  but  to  which  I  must  beg  leave  to  advert,  because  I 
oonceive  the  considerations  belonging  to  it  to  be  fit  to  be  submitted  to  your  lord- 
ships' attention  on  the  present  occasion.  I  mean,  my  lords,  bills  made  payable 
to  Uie  order  of  the  drawer,  or  which  is  the  same  in  effect,  to  the  drawer  or  h> 
order.  If  a  bill  so  drawn  be  endorsed  to  another,  without  value,  the  endorsee 
becomes  a  mere  agent  of  the  drawer,  and,  of  course,  can  never  sue  him  upon  the 
bill.  If  endorsed  for  value,  either  in  the  first,  or  any  subsequent  instance,  the 
rights  of  the  holder  against  (he  drawer  do  not  differ  from  those  arising  on  a  bill 
drawn  in  favour  of  a  person  therein  named.  But  the  remedy  of  the  drawer,  to 
whom  such  a  bill  may  be  returned  for  non-payment  against  the  acceptor,  is,  in 
some  respects,  different ;  the  drawer  of  such  a  bill  may,  in  this  event,  sue  the 
acceptor  by  a  special  declaration,  setting  forth  the  endorsement  and  return  of  the 
bill,  and,  thereby,  entide  himself  to  recover,  in  addition  to  the  principal  sum, 
the  expense  of  exchange  and  re-exchange  paid  by  him  to  the  endorsee,  which 
is  the  usual  mode  in  the  case  of  foreign  bills :  and,  if  he  sue  in  this  form,  he 
umst  allege  and  prove  a  presentment  and  protest  for  non-payment.  But  the 
drawer  may  strike  out  his  endorsement,  and  treat  the  bill  as  having  remained 
continually  in  his  own  hands  unassigned,  which  is  the  usual  practice  in  the  case 
of  inland  bills ;  and,  in  such  an  action,  I  apprehend,  it  is  not  necessary  to  aver 
or  prove  a  presentment  for  payment,  the  bill  being  accepted  generally.  I  take 
this  to  be  law,  because  in  all  the  numerous  actions  which  have  been  brought 
upon  bills  of  this  description,  I  have  never  known  a  presentment  for  payment 
actually  proved  at  the  trial,  nor  the  want  of  such  proof,  or  of  the  averment,  ever 
made  a  ground  of  objection  in  any  stage  of  the  proceedings.  In  the  case  of 
such  a  bill,  therefore,  it  is  obvious,  that  if  the  endorsee  take  an  acceptance,  qua- 
lified as  to  the  place  of  payment,  so  as  to  render  the  proof  of  a  presentment  at 
that  place  necessary  to  the  maintenance  of  an  action.by  the  drawer  against  the 
acceptor,  he  will,  Uiereby,  cast  an  additional  burden  upon  the  drawer,  if  the 
latter  ean  be  compelled  to  take  up  the  bill;  and,  I  conceive,  the  law  will  not 
allow  him  to  do  this.  I  have  detained  your  lordships  with  the  expression  of 
MOA-i  my  sentiments  thus  at  length  upon  the  third  question,  because  my  opi- 
-1  nion  upon  the  first  and  second  questions,  to  which,  with  your  lordships' 
permission,  I  shall  now  revert,  depends  very  mainly  upon  the  opinion  which  I 
entertain  on  the  third  question. 

I  consider  an  acceptance  qualified  as  to  the  place  of  payment,  to  be  followed 
by  the  consequences  that  I  have  mentioned,  where  the  holder  consents  to  re- 
ceive it;  and,  if  I  am  right  in  this,  then  the  holder  must,  of  necessity,  have  a> 
right  to  refuse  such  an  acceptance,  because  he  cannot  be  compelled  to  take  an> 
acceptance,  which  may  deprive  him  of  his  recourse  against  die  drawer ;  and 
this  seems  to  have  been  the  opinion  of  those  learned  judges,  who,  in  the  de- 
cided cases,  to  which  your  lordships  have  been  referred,  considered  an  accept- 
ance like  the  present  to  be  a  qualified  acceptance.     If,  then,  tlie  holder  may 
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refuse  such  an  acceptance,  or  if,  consenting  to  take  it,  he  loses  his  reconrse 
against  the  drawer,  I  must  say,  I  am,  entirely,  at  a  loss  to  discover,  how  it  can 
have  happened,  that,  in  no  one  of  the  thousands  and  tens  of  thotisands  of  bills 
which  have  been  accepted  in  this  form  in  England  in  the  course  of  the  last 
thirty  years,  any  holder  of  the  bill  has  ever  refused  to  take  such  an  acceptance, 
or  any  drawer  contended,  that  he  was  discharged  by  the  holder*s  consent  to 
take  it.  I  say,  my  lords,  that  neither  of  those  things  has  happened,  because  I 
have  never  heard  of  them  either  in  or  out  oF  a  court  of  justice.  Upon  this 
consideration,  I  am  satisfied,  that,  according  to  the  usage  and  custom  of  mer- 
chants, these  words  **  payable  at,  &c."  are  not  understood  to  furnish  a  qualifi- 
cation, or  to  import,  that  the  acceptor  will  cause  payment  to  be  made,  if  the 
holder  will  present  the  bill  at  the  place  appointed,  but  not  elsewhere,  or  other- 
wise. And  I  am  particularly  desirous  to  seek  the  meaning  of  these  words  in 
the  usage  of  merchants  at  the  Exchange,  rather  than  in  Westminster  Hall ;  be- 
cause a  difference  of  opinion  as  to  their  meaning  has,  for  some  time,  prevailed, 
not  only  among  the  judges  now  present,  but,  also,  among  some  of  those  revered 
persons,  who  are,  now,  no  more.  I  must,  however,  add,  that  the  words  them- 
selves are  not  apt  words  of  condition  or  exclusion ;  and  that,  if  their  meaning 
be  doubtful,  they  are  to  be  interpreted  most  strongly  against  the  person  using 
them,  that  is  the  acceptor ;  and  the  most  strong  interpretation  against  him  is 
that  which  excludes,  *and  not  that  which  admits,  the  qualification.  r«oQ| 
Much  was  ofifered  at  your  lordships*  bar  by  the  learned  counsel  for  the  *- 
plaintifif  in  error,  as  to  the  inconvenience  which  may  ensue  from  the  interpre- 
tation, which  I  put  upon  these  words ;  especially,  in  the  case  of  a  gendeman 
or  a  lawyer,  who  should  be  suddenly  called  upon  for  payment  at  a  distant  place, 
after  having  provided  and  left  funds  in  the  hands  of  his  banker  to  discharge  his 
acceptance.  But  this  supposed  inconvenience  appears  to  me  to  rest  almost 
wholly  in  suggestion  and  imagination.  If  a  bill  addressed  to  a  person  at  his 
place  of  abode  be  accepted  generally,  I  apprehend,  the  holder  may,  if  he  will  be 
perverse  or  foolish  enough  to  do  so,  take  out  a  writ  against  the  acceptor,  as 
soon  as  the  bill  becomes  due,  without  calling  at  his  house  for  payment,  in  like 
manner  as  any  other  person  may  do,  who  is  a  creditor  for  goods  sold  for  the 
ordinary  supply  of  a  family ;  so  that  the  supposed  inconvenience  is  equal  in 
both  forms  of  acceptance,  but,  in  practice,  it  can  rarely  happen  in  either ;  be- 
cause the  holder,  who  neglects  to  present  his  bill,  loses  his  recourse  against  the 
drawer,  which  no  prudent  man  will  choose  to  do.  And,  if  an  acceptance  in 
the  form  of  the  present,  mentioning  a  banking-house,  is  to  be  deemed  a  qualified 
acceptance,  I  apprehend,  the  same  interpretation  must  be  given  to  the  words,  if 
a  house  of  any  other  description  be  mentioned,  such  as  the  house  of  any  agent 
or  friend,  or  even  the  house  or  place  of  business  of  the  drawee,  if  he  happen  to 
have  two  and  the  bill  be  directed  to  one  of  them,  or  if  he  be  about  to  change  his 
place  of  trade  or  residence,  before  the  bill  will  become  due ;  or,  if  the  bill  be 
addressed  to  him  at  his  only  place  of  residence  or  business,  without  the  addition 
of  his  place  of  abode,  as  ^Mo  A.  B.,  merchant,  London."  There  is,  also,  my 
lords,  another  ground,  upon  which,  it  seems  to  me,  as  at  present  advised,  that  I 
might  answer  your  lordships'  first  question  in  the  negative;  and  that  is  this: 
Admitting  a  place  of  payment  to  be  specially  designated  by  the  acceptance,  I 
apprehend,  that  the  money  is,  nevertheless,  due  generally  from  the  acceptor, 
and,  that,  in  an  action  against  him,  his  readiness  to  pay  at  the  place  appointed 
should  be  advanced  by  him  as  matter  of  defence  by  a  special  plea  averring  that 
fact,  and  bringing  the  money  into  court  for  the  plaintifi^s  use,  as  in  the  common 
case  of  a  plea  of  *tender,  (unless  indeed  be  can  excuse  himself  by  show-  r^non 
ing,  that  the  money  has  been  lost  by  tKe  intermediate  failure  of  his  *- 
banker,  which  is  a  point  of  so  much  doubt,  that  I  hope  to  be  excused  from 
giving  an  opinion  upon  it  at  present ;)  and,  according  to  the  ordinary  rules  of 
pleading,  a  plaintiff  need  not  allege  any  matter  the  want  whereof  furnishes  a 
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groand  of  special  defence  only,  and  not  a  general  answer  to  hia  demand  or 
general  defeasance  of  his  right,  unless  it  be  the  case  of  a  condition  precedent, 
Uie  effect  whereof  is  to  postpone  the  demand  until  the  matter  of  the  condition 
be  performed ;  and,  I  have  already  observed  to  your  lordships,  that  the  words 
^  payable  at  the  hoose  of  Sir  J.  P.  and  Go."  do  not  appear  to  me  to  be  proper 
words  of  condition.  But  I  hope  to  be  excused  from  expressing  myself  with 
confidence  upon  this  point,  by  reason  of  the  difficulty  there  may  be  in  drawing 
an  effectual  distinction  between  the  designation  of  a  place  of  payment  in  the 
acceptance,  and  the  designation  thereof  in  the  body  of  the  bill  itself,  or  in  the 
body  of  a  promissory  note  payable  upon  demand  to  the  bearer,  as  was  the  case 
of  SminderMon  ▼.  Bmves,  and  one  or  two  others  which  have  been  cited  at  your 
lordships'  bar,  and  in  which  it  was  decided,  that  a  presentment  of  the  note  at 
the  place  therein  designated,  was  a  condition  precedent  to  a  right  of  action  for 
the  money.  If  the  like  question  shall  ever  arise  again,  I  shall  consider  it  witli 
the  utmost  deference  and  respect  to  the  great  learning  and  talents  by  which  those 
decisions  were  pronounced,  though,  at  present,  I  am  not,  entirely,  satisfied,  that, 
even  in  the  case  of  snch  a  note,  a  readiness  to  pay  at  the  appointed  place  is  not 
properly  matter  of  defence  alone.  It  is,  I  hope,  sufficient  for  me  to  say  at  pre- 
sent, that  the  words  of  the  instrument  now  in  question  are  not  precisely  the 
same,  and  that  they  are  found  in  an  instrument  of  a  different  character,  namely, 
in  a  bill  of  exchange ;  wherein  a  time  certain  is  appointed  for  the  payment,  and 
of  which,  as  before  observed,  I  think  the  acceptance  must  be  considered  as 
given,  in  pursuance  of  an  antecedent  duty  to  the  drawer,  assignable  by  the  cus- 
tom of  merchants,  and  not  as  creating  a  new  duty  in  itself,  which,  in  the  case 
of  Stamderion  v.  Bawes^  the  promissory  note  was  considered  to  do. 

In  answer  to  your  lordships'  fourth  question,  I  shall  not  trouble  your  lord- 
^f^ffi  ships  further  than  to  say,  I  am  of  ^opinion,  that  an  action  could  not  be 
J  maintained  under  the  circumstances  therein  mentioned,  or,  rather,  that 
the  delivery  of  the  bill  by  the  drawer  to  the  payee,  such  bill  still  remaining  in 
his  hands  or  outstanding,  would  furnish  a  defence  to  the  action  according  to  the 
case  of  Keanlake  v.  MtMrgan,  5  T.  R.  513,  because,  if  the  drawer  could  be 
compelled  to  pay  the  original  debt  under  circumstances  furnishing  a  right  ^^ 
action  against  his  drawee  and  thereby  taking  his  funds  out  of  the  hands  of  the 
drawee,  he  might,  in  the  result,  be  found  to  pay  the  amount  twice ;  directly  by 
himself,  and  indirectly  through  the  medium  of  his  drawee.  I  shall  be  under- 
stood, my  lords,  to  speak  o(  a  case  wherein  the  hold^  has  consented  to  take 
th»  qualified  acceptance.  I  have  clearly  intimated,  that,  in  my  opinion,  he  may 
refuse  to  do  so;  and,  if  he  does  refuse,  he  may,  in  my  opinion,  treat  the  bill  as 
dishonoured,  and  sue  the  drawer  upon  it 
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Opfaiions  given  by  the  Judges,  in  Answer  to  certain  Questions  of  Evidence  put 
to  them  by  the  Lords  in  the  Course  of  the  Proceedings  against  the  QUEEN, 
and  confirmed  by  the  House. 

If  a  witnem,  without  objecting  to  it,  takes  the  oath  in  the  ntual  form,  he  may  be  ailerwarde 
asked,  whether  he  thinks  the  oath  bmding  upon  his  conscience ;  bat  it  is  unnecessary  and  irre- 
leTant  to  ask  him,  if  he  considers  any  other  form  of  oath  more  binding,  and  sacn  question 
cannot  be  asked. 

Thk  following  question  was  proposed  to  the  learned  judges  by  the  house,  and 
delivered  to  the  Lord  Chief  Justice  Abbott  : 

If  a  witness  produced  in  the  courts  below,  without  objecting  to  it,  takes  the 
oath  according  to  the  usual  form,  can  he  be  asked  whether  he  considers  the  oath 
he  has  taken,  as  binding  upon  his  conscience,  and  can  he  be,  also,  asked,  whether 
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there  are  other  modes  of  swearing  more  binding  upon  his  conscience  than  the 
oath  he  has  taken  ? 

l*he  judges,  aAer  having  retired  for  some  time,  returned  the  following  answer, 
which  was  thus  delivered  by 

Abbott,  C.  J.  My  Lords,  the  judges  have  considered  the  question  proposeil 
to  them  by  your  lordships,  and  they  have  taken  the  liberty  to  detain  your  lord- 
ships whUe  they  sent  for  books,  in  order  that  they  might  consult  the  authorities 
referred  to  in  the  course  of  the  argument  before  your  lordships.  My  lords,  the 
judges  are  of  opinion,  that  the  most  correct  and  proper  time  for  asking  a  wit- 
ness whether  the  form  in  which  the  oath,  as  about  to  be  administered  to  him,  is 
one  that  will  be  binding  upon  his  conscience,  is  before  that  oath  is  administered ; 
but,  inasmuch  as  it  may  *occa8ionally  happen,  that  the  oath  will  be  ad-  r^ngs 
ministered  in  the  usual  form  by  the  officer  of  the  court,  before  the  atten-  ^ 
tion  of  tlie  court,  or  party,  or  counsel  is  directed  to  it,  we  think,  that  the  party 
ought  not  to  be  precluded ;  and,  therefore,  my  lords,  in  answer  to  your  lord- 
ships' first  question,  the  judges  are  of  opinion,  that,  although  the  witness  pro- 
duced in  a  court  of  law  shall  have  taken  the  oath  in  the  usual  form  as  therein 
administered,  without  making  any  objection  to  it,  he  may,  nevertheless,  be, 
afterwards,  asked,  whether  he  considers  the  oath  he  has  taken  as  binding  upon 
his  conscience.  I  am,  further,  to  inform  your  lordships,  that  the  judges  are  of 
opinion,  that,  if  the  witness,  in  answer  to  that  question,  shall  declare  in  the 
affirmative,  namely,  that  he  does  consider  the  oath  which  he  has  taken  as  bind- 
ing upon  his  conscience,  he  cannot,  then,  be  further  asked,  whether  there  be 
any  other  mode  of  swearing  that  would  be  more  binding  upon  his  conscience 
than  that  which  has  been  used.  Speaking  for  myself,  not  meaning,  thereby,  to 
pledge  the  other  judges,  though  I  believe  their  sentiments  concur  with  my  own, 
your  lordships  will  allow  me  to  speak  in  my  own  person.  I  conceive,  that^  if 
a  witness  says  he  considers  the  oath  as  binding  upon  his  conscience,  he  does,  in 
effect,  affirm,  that,  in  taking  that  oath,  he  has  called  his  God  to  witness,  that 
what  he  shall  say  will  be  the  truth,  and  that  he  has  imprecated  the  Divine  ven- 
geance upon  his  head,  if  what  he  shall  afterward  say  is  false ;  and,  having  done 
that,  that  it  is  perfecdy  unnecessary  and  irrelevant  to  ask  any  further  questions. 


*1.  It  is  not  allowable,  on  cross-examination,  in  the  statement  of  a  qnestion  to  a  witness,    ^^^^^ 
to  represent  the  contents  of  a  letter,  and  to  ask  the  witneas  whether  he  wrote  a  letter  [,*286 
to  anj  person  with  such  contents,  or  contents  to  the  like  effect,  without  having  first     i 
shown  the  witness  the  lette^,  and  asked  him  whether  he  wrote  that  letter. 

2.  Two  or  three  lines  of  a  letter  may  be  exhibited  to  a  witness,  without  exhibiting  to  him  the 
whole,  and  the  witness  may  be  asked  whether  he  wrote  the  part  exhibited. 

3.  But,  if  the  witness  deny  that  he  wrote  such  part,  he  cannot  be  examined  as  to  the  contents  of 
the  letter. 

The  following  questions  were  proposed  to  the  learned  judges,  and  delivered 
to  the  lord  chief  justice : 

First,  whether,  in  the  courts  below,  a  party,  on  cross-examination,  would  be 
allowed  to  represent,  in  the  statement  of  a  question,  the  contents  of  a  letter, 
and  to  ask  the  witness,  whether  the  witness  wrote  a  letter  to  any  person  with 
such  contents,  or  contents  to  the  like  effect,  without  having  first  shown  to  the 
witness  the  letter,  and  having  asked  tliat  witness,  whether  the  witness  wrote 
that  letter,  and  his  admitting  that  he  wrote  such  letter  ? 

Secondly,  whether,  when  a  letter  is  produced  in  the  courts  below,  the  court 
would  allow  a  witness  to  be  asked,  upon  showing  the  witness  only  a  part  of, 
or  one  or  more  lines  of  such  letter  and  not  the  whole  of  it,  whether  he  wrote 
such  part  or  such  one  or  more  lines ;  and,  in  case  the  witness  shall  not  admit 
that  he  did  or  did  not  write  the  same,  the  witness  can  be  examined  to  the  con 
tents  of  such  letter  ? 


286] 


2  Broderip  &  Bingham.  149 


The  judges,  afWr  having  retired  for  a  short  time,  returned  the  following 
answer : 

Abbott,  C.  J.  Mj  lords,  the  judges  hare  conferred  upon  the  questions  pro- 
pounded to  them  by  your  lordships,  the  first  question  was  in  these  words. 
(Here  the  lord  chief  justice  recited  the  first  question.) 

The  judges  are  of  opinion,  that  that  question  must  be  answered  by  tbem  in 
the  negative ;  and  the  reason  and  foundation  of  our  opinion  is  shortly  this. 
The  contents  of  every  written  paper,  are,  according  to  the  ordinary  and  well 
established  rules  of  evidence,  to  be  proved  by  the  paper  itself,  and  by  that 
alone,  if  the  paper  be  in  existence ;  the  proper  course,  therefore,  my  lords,  is 
^oaT]  ^  ^^  ^®  witness,  whether  or  no  that  letter  is  of  the  *handwriting 
^  of  the  witness  ?  If  the  witness  admits  that  it  is  of  his  or  her  hand- 
writing, the  cross-examining  counsel  may,  at  his  proper  season,  read  that  letter 
as  evidence,  and,  when  the  letter  is  produced,  then,  my  lords,  the  whole  of  the 
letter  is  made  evidence.  One  of  the  reasons  for  the  rule  requiring  the  produc- 
tion of  written  instruments  is,  in  order  that  the  court  may  be  possessed  of  the 
whole.  If  the  course,  which  is  here  proposed,  should  be  followed,  the  cross- 
examining  counsel  may  put  the  court  in  possession  only  of  a  part  of  the  con- 
tents of  the  written  paper ;  and  thus  the  court  may  never  be  in  possession  of 
tlie  whole,  though  it  may  happen,  that  the  whole,  if  produced,  may  have  an 
effect  very  different  from  that  which  might  be  produced  by  a  statement  of  a 
part. 

My  lords,  the  next  question  proposed  by  your  lordships,  is,  (here  the  second 
question  was  stated.)  The  judges  beg  your  lordships'  permission  to  divide 
this  question  into  two  parts.  In  answer  to  the  first  part,  namely,  ''Whether, 
when  a  letter  is  produced  in  the  courts  below,  the  court  would  allow  a  witness 
to  be  asked,  upon  showing  the  witness  only  a  part  or  one  or  more  lines  of  such 
letter,  and  not  the  whole  of  it,  whether  he  wrote  such  part  ?"  The  judges  are 
of  ppinipn,  that  that  question  should  be  answered  by  them  in  the  affirmative  in 
tiiat  form ;  but,  in  answer  to  the  latter  part,  which  is  this,  *'And  in  case  the 
witness  shall  not  admit  that  he  did  or  did  not  write  such  part,  whether  he  can 
be  examined  as  to  the  contents  of  such  letter  ?"  the  learned  judges  answer  in 
the  negative,  for  the  reason  I  have  already  given,  namely,  that  the  paper  itself 
is  to  be  produced,  in  order  that  the  whole  may  be  seen,  and  the  one  part  ex- 
plained by  the  other. 

The  counsel  were  called  in  and  informed,  that,  upon  cross-examination, 
counsel  cannot  be  allowed  to  represent  in  the  statement  of  a  question  the  con« 
^oon  tents  of  a  letter,  and  to  ask  the  witness  whether  the  witness  wrote  *a 
-J  letter  to  any  person  with  such  contents,  or  contents  to  the  like  effect, 
unless  the  letter  is  first  shown  to  the  witness,  and  the  witness  is  asked  whether 
he  wrote  such  letter,  and  admits  that  he  did  write  it ;  and  also,  that  the  house 
will  allow  a  witness  to  be  asked,  upon  cross-examination,  upon  showing  such 
witness  only  a  part,  or  one  or  more  lines  of  such  lett^,  and  not  the  whole  of 
it,  whether  he  wrote  such  part,  or  such  one  or  more  lines.  But,  if  the  witness 
should  not  admit  that  he  wrote  such  part,  or  such  one  or  more  lines,  the  wit- 
ness cannot  be  examined  to  the  effect  of  the  contents  of  the  letter,  unless  it  is 
shown  to  him,  and  he  admits  that  he  wrote  it. 


Iff  on  erost-examinadon,  a  witness  admits  a  letter  to  be  of  his  handwriting,  he  cannot  be  ques- 
tioned bf  counsel  whether  statements,  such  aa  the  counsel  may  suggest,  are  contained  in  it, 
but  the  whole  letter  must  be  read  in  evidence. 

2.  In  the  ordinary  course  of  proceeding,  such  letter  must  be  read  as  part  of  the  cross-examining 
eounaers  case.  The  court,  however,  may  permit  it  to  be  read  at  an  earlier  period,  if  the  coun- 
ael  suggest  that  he  wishes  to  have  the  letter  immediately  read,  in  order  to  found  certain  ques- 
tions upon  it,  considering;  it,  however,  as  part  of  the  evidence  of  the  counsel  proposing  such  a 
course,  and  subject  to  the  consequences  thereof. 
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The  following  question  was  proposed  to  the  judges : 

Whether,  when  a  witness  is  cross-examined,  and,  upon  the  production  of  a 
letter  to  the  witness  under  cross-examination,  the  witness  admits  that  he  wrote 
that  letter,  the  witness  can  be  examined  in  the  courts  below,  whether  he  did 
not,  in  such  letter,  make  statements  such  as  the  counsel  shall,  by  questions  ad- 
dressed to  the  witness,  inquire  are  or  are  not  made  therein ;  or  whether  the 
letter  itself  must  be  read  as  the  evidence  to  manifest  that  such  statements  are 
or  are  not  contained  therein ;  and  in  what  stage  of  the  proceedings,  according 
to  the  practice  of  the  courts  below,  such  letter  could  be  required  by  counsel 
to  be  read,  or  be  permitted  by  the  court  below  to  be  read  ? 

The  judges,  aflisr  having  retired  for  a  short  time,  returned  the  following 
answer : 

*Abbott,  G.  J.  My  lords,  the  judges  have  conferred  upon  the  ques-  r«oog 
tions  last  proposed  to  them  by  your  lordships :  the  first  part  of  your  ^ 
lordships*  question  is  in  these  words :  ^'  Whether,  when  a  witness  is  cross-ex- 
amined, and  upon  the  production  of  a  letter  to  the  witness  under  cross-exami- 
nation, the  witness  admits  that  he  wrote  that  letter,  the  witness  can  be  examined 
in  the  courts  below,  whether  he  did  or  did  not,  in  such  letter,  make  statements 
such  as  the  counsel  shall,  by  questions  addressed  to  the  witness,  inquire  are  or 
are  not  made  therein ;  or  whether  the  letter  itself  must  be  read  as  the  evidence, 
to  manifest  that  such  statements  are  or  are  not  contained  ib  the  letter  ?"  My 
lords,  in  answer  to  this  part  of  your  lordships'  question,  I  am  to  inform  your 
lordships,  that  the  judges  are  of  opinion,  in  the  case  propounded,  that  the  coun- 
sel cannot,  by  questions  addressed  to  the  witness,  inquire  whether  or  no  such 
statements  are  contained  in  the  letter ;  but,  that  the  letter  itself  must  be  read  to 
manifest  whether  such  statements  are  or  are  not  contained  in  that  letter.  My 
lords,  in  delivering  this  opinion  to  your  lordships,  the  judges  do  not  conceive 
that  they  are  presuming  to  offer  to  your  lordships  any  new  rule  of  evidence, 
now,  for  the  first  time,  introduced  by  them ;  but,  that  they  found  their  opinion 
upon  what,  in  their  judgment,  is  a  rule  of  evidence  as  old  as* any  part  of  the 
common  law  of  England,  namely,  that  the  contents  of  a  written  instrument,  if  it 
be  in  existence,  are  to  be  proved  by  that  instrument  itself,  and  not  by  parol  evi- 
dence. The  latter  part  of  your  lordships'  question  is,  ^*  In  what  stage  of  the 
proceedings,  according  to  the  pracdce  of  the  courts  below,  such  letter  could  be 
required  by  counsel  to  be  read  or  be  permitted  by  the  court  below  to  be  read  !" 
My  lords,  in  answer  to  this,  I  am  to  inform  your  lordships,  that  the  judges  are 
of  opinion,  according  to  the  ordinary  rule  of  proceeding  *in  the  courts  r«oQA 
below,  the  letter  is  to  be  read  as  the  evidence  of  the  cross-examining  ^ 
counsel,  as  part  of  his  evidence  in  his  turn,  afler  he  shall  have  opened  his  case ; 
tliat  that  is  the  ordinary  course;  but  that,  if  the  counsel,  who  is  cross-examin- 
ing, suggests  to  the  court  that  he  wishes  to  have  the  letter  read  immediately,  in 
order  that  he  may,  after  the  contents  of  that  letter  shall  have  been  made  known 
to  the  court,  found  certain  questions  upon  the  contents  of  that  letter,  to  be  pro- 
pounded to  the  witness,  which  could  not  well  or  efifectually  be  done  without 
reading  the  letter  itself,  thai  becomes  an  excepted  case  in  the  courts  below,  and, 
for  the  convenient  administration  of  justice,  the  letter  is  permitted  to  be  read  at 
the  suggestion  of  the  ceunsel,  but  considering  it,  however,  as  part  of  the  evi- 
dence of  the  counsel  proposing  it,  and  subject  to  all  the  consequences  of  having 
such  letter  considered  as  part  of  his  evidence. 

The  counsel  were  called  in,  and  were  informed,  that  when  a  witness  is  cross- 
examined,  and  upon  the  production  of  a  letter  to  the  witness  under  cross-ex- 
amination, the  witness  admits  he  wrote  that  letter,  the  witness  cannot  be  ex- 
amined, whether  he  did  or  did  not,  in  such  letter,  make  statements  such  as  the 
counsel  shall,  by  questions  addressed  to  the  witness,  inquire  are  or  are  not  made 
therein ;  but  that  the  letter  itself  must  be  read  as  the  evidence,  to  manifest  that 
such  statements  are  or  are  not  contained  therein ;  and,  further,  that  it  is  the 
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opinion  of  the  house,  that,  in  the  regruhir  eonrse  of  proceeding,  the  letter  ought 
to  he  read  aAer  the  counael  cross-examining  shall'  have  opened  his  case ;  hut 
that  Uie  house  will,  upon  the  request  of  such  counsel,  stating  that  it  is  expe- 
dient for  the  purpose  of  his  more  effectually,  in  the  course  of  his  cross-exami- 
nation^  propounding  further  questions  necessary  for  the  interest  of  his  client, 
*2Q11  P^^"^^^  ^^^^  letter  to  be  read,  subject  to  all  the  ^consequences  of  having 
-I  such  letter  considered  as  part  of  his  evidence. 


The  lord  chancellor,  by  leave  of  the  house,  stated,  in  their  presence,  that  a 
reference  having  been  made  by  the  learned  counsel  for  her  Majesty,  at  the  close 
of  yesterday*s  proceedings,  to  the  trial  of  the  Duchess  of  Kingston,  where  it 
was  stated  that  a  letter  had  been  presented  to  a  witness  (Judith  Phillips)  on 
cross-examination,  and  having  been  acknowledged  by  her  to  be  her  handwrit- 
ing, had  been  afterwards  read  in  evidence,  not  as  part  of  the  defendant's  case. 
His  lordship  had  since  referred  to  the  printed  trial,  and  had  compared  the  state- 
ment contained  in  that  with  the  journals  of  their  lord^ips'  house ;  and  his  lord- 
ship read  at  length  the  proceedings  touching  the  same,  both  as  they  appeared  in 
the  printed  trial  and  upon  the  journals  of  die  house :  after  which  the  counsel 
were  informed,  that,  in  the  opinion  of  the  house,  the  proceedings  touching  the 
said  letter,  as  set  forth  in  the  printed  trial,  did  not  appear  to  establish,  or  destroy, 
or  affect  the  opinion  delivered  by  the  learned  judges  to  the  house  yesterday ; 
and  that,  according  to  the  proceeding  as  they  appeared  upon  the  journals  of  the 
house,  there  was  no  statement  whatever,  there,  to  show  that  the  letter  was  ever 
read ;  therefore,  the  house  was  of  opinion,  in  the  present  case,  to  adhere  to  the 
rule  as  laid  down  yesterday. 


*If,  on  crosB-exainination,  it  is  proposed  to  ascertain  of  a  witness  whether  he  has  made  represen 
^    tations  of  any  particular  nature,  immediately  after  being  asked  whether  he  made  any 
*292  J   representation  be  must  be  asked  whether  he  made  the  representation  by  parol  or  in 
writing. 

The  following  question  was  proposed  to  the  judges : 

Whether,  according  to  the  established  practice  in  the  courts  below,  counsel 
cross-examining  are  entidcd,  if  the  counsel  on  the  other  side  object  to  it,  to  ask 
a  witness  whelher  he  has  made  representations  of  a  particular  nature,  not  speci- 
fying in  his  qnesdon  whether  the  question  refers  to  representations  in  writing 
or  in  words? 

The  judges,  after  having  retired  for  a  short  time,  returned  the  following 
answer : 

Abbott,  C.  J.  My  lords,  the  judges  have  conferred  upon  the  qnesdon  pro- 
posed to  them  by  your  lordships.  My  lords,  the  judges  find  a  difficulty  to  give 
a  distinct  answer  to  the  question  thus  proposed  by  your  lordships,  either  in  the 
affirmative  or  negative,  inasmuch  as  we  are  not  aware  that  there  is,  in  the  courts 
below,  any  established  practice  which  we  can  state  to  your  lordships  as  dis- 
tinctiy  referring  to  such  a  question  propounded  by  counsel  on  cross-examina- 
tion, as  is  here  contained ;  that  is,  whether  the  counsel  cross-examining  are 
entiUed  to  ask  the  wimess  whether  he  h^  made  such  representation  ;  for  it  is 
not  in  the  recollection  of  any  one  of  us  that  such  a  question,  in  those  words, 
namely,  *'  whether  a  witness  has  made  such  and  such  representation,"  has  at 
any  time  been  asked  of  a  witness.  Questions,  however,  of  a  similar  nature  are 
firequenUy  asked  at  run  prius^  referring  rather  to  contracts  and  agreements,  or 
to  supposed  contracts  and  agreements,  than  to  declarations  of  the  witness  $  as, 
for  instance,  a  witness  is  often  asked,  whether  there  is  an  agreement  for  a  cer- 
tain price  for  a  certain  article,— an  agreement  for  a  certain  definite  time, — a 
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warranty «— or  other  matter  of  that  kind,  being  a  matter  of  contract ;  and,  when 
a  question  *of  that  kind  has  been  asked  at  nisi  prius^  the  ordinary  cmqs 
course  has  been  for  the  counsel  on  the  other  side,  not  to  object  to  the  ^ 
question  as  a  question  that  could  not  properly  be  put,  but  to  interpose,  on  his 
own  behalf,  another  intermediate  question  ;  namely,  to  ask  the  witness  whether 
the  agreement  referred  to  in  the  question  originally  proposed  by  the  counsel  on 
the  other  side,  was  or  was  not  in  writing ;  and,  if  the  witness  answers  that  it 
was  in  writing,  then  the  inquiry  is  stopped,  because  the  writing  must  be  itself 
produced.  My  lords,  therefore,  although  we  cannot  answer  your  lordships* 
question  distinctly  in  the  affirmative  or  the  negative,  for  the  reason  I  have 
given,  namely,  the  want  of  an  established  practice  referring  to  such  a  question 
by  counsel ;  yet,  as  we  are  all  of  opinion  that  the  witness  cannot  properly  be 
asked,  on  cross-examination,  whether  he  has  written  such  a  thing,  (the  proper 
course  being  to  put  the  writing  into  his  hands,  and  ask  him  whether  it  be  his 
writing,)  considering  the  question  proposed  to  us  by  your  lordships,  witli 
reference  to  that  principle  ot  law  which  requires  the  writing  itself  to  be  pro- 
duced, and  with  reference  to  the  course  that  ordinarily  takes  place,  on  questions 
relating  to  contracts  or  agreements,  we,  each  of  us,  think,  that  if  such  a  ques- 
tion were  propounded  before  us  ^inisipriua,  and  objected  to,  we  should  direct 
the  counsel  to  separate  the  question  into  its  parts. — My  lords,  I  find  I  have  not 
expressed  myself  with  the  clearness  I  had  wished,  as  to  dividing  the  question 
into  parts.  I  beg,  therefore,  to  inform  the  house,  that,  by  dividing  the  question 
into  parts,  I  mean,  that  the  counsel  would  be  directed  to  ask  whether  the  repre- 
sentation had  been  made  in  writing  or  by  words.  If  he  should  ask,  whether  it 
had  been  made  in  writing,  the  counsel  on  the  other  side  would  object  to  the 
question;  if  he  should  ask  whether  it  had  been  made  by  words,  that  is, 
whether  the  witness  had  said  so  and  so,  *the  counsel  would  undoubt-  r«oQ4 
edly  have  a  right  to  put  that  question,  and  probably  no  objection  would  *- 
be  made  to  it. 

The  counsel  were  called  in,  and  were  informed,  that  if,  on  cross-examination, 
they  inquired  of  a  witness  whether  he  had  made  representations  of  any  par- 
ticular nature,  stating  the  nature  of  thbse  representations,  they  must,  in  Uieir 
inquiries,  ask  the  witness,  first,  **  whether  he  made  the  representations  by  parol 
or  in  writing." 

The  attorney-general  of  the  Queen  inquired,  whether  he  was  to  understand, 
before  he  had  asked  whether  the  witness  made  any  representations,  he  was  to 
ask  whether  it  was  in  writing. 

The  counsel  was  informed  that  he  might  put  the  question,  refeiring,  in  the 
mode  of  putting  it,  to  a  representation  by  parol ;  or,  that  where  a  question  of 
that  kind  was  put,  the  counsel  on  the  other  side  was  justified  by  the  practice  in 
breaking  in  upon  the  course  of  tlie  cross-examination  so  far  as  to  put  the  ques- 
tion, whether  the  declaration,  if  made,  was  by  parol  or  in  writing. 


If,  on  the  trial  of  an  action  or  indictment,  a  witness  examined  on  the  part  of  the  plaintiflr  or  pn» 
secator,  upon  cross-examination  by  defendant's  counsel,  states  that  at  a  time  specified  he  told 
A.  that  he  was  one  of  the  witnesses  against  the  defendant,  and  being  re-examined  by  the 
plaintiff's  or  Qrosecutot's  counsel,  states  what  induced  him  to  mention  this  to  A.,  the  plaintiiTs 
or  prosecutor  s  counsel  cannot  further  re-examine  the  witness  as  to  such  conversation,  even  as 
fiu"  only  as  it  related  to  his  being  one  of  the  witnesses :  by  eight  judges  against  one,  (Bsst,  J., 
diuentienU,)  and  confirmed  by  the  house. 

The  following  questions  were  proposed  to  the  judges : 

First,  If,  upon  the  trial  of  an  action  brought  by  A.  (plaintiff)  against  B.  (de- 
fendant,) a  witness  examined  on  the  part  of  the  plaintiff,  upon  cross-examina- 
tion by  *the  defendant's  counsel,  had  stated,  in  answer  to  a  question  ad-  r^noK 
dressed  to  him  by  such  counsel,  that,  at  a  time  specified  in  his  answer,  ^ 
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he  had  told  a  person  named  C.  D.  that  he  was  one  of  the  witnesses  a^inst  the 
defendant,  and,  being  re-examined  by  the  plaintifTs  counsel,  had  stated  what  in- 
duced him  to  mention  to  C*  D.  what  he  had  so  told  him,  and  the  counsel  of  the 
plaintiflf  should  propose  further  to  re-examine  him  as  to  the  conversation  be- 
tween him  and  C.  I),  which  passed  at  the  time  specified  in  his  former  answer, 
as  far  only  as  such  conversation  related  to  his  being  one  of  the  witnesses  ; 
would  sueh  counsel,  according  to  the  rules  and  practice  observed  in  the  courts 
below,  with  respect  to  cross-examination  and  re-examination,  be  entitled  so 
further  to  re-examine  such  witness  ;  and,  if  so,  would  he  be  entitled  so  further 
to  re-examine,  as  well  with  respect  to  such  conversation  relating  to  his  being 
one  of  the  witnesses  against  B.  as  passed  between  him  and  C.  D.  at  the  time 
specified  af\er  he  had  told  him  that  he  was  to  be  one  of  the  witnesses,  as  with 
respect  to  such  conversation  as  passed  before  he  had  so  told  him  ? 

Second,  if,  upon  the  trial  of  an  indictment  against  A«,  a  witness  examined 
upon  the  part  of  the  crown  had  stated  upon, cross-examination  by  the  counsel 
of  A.,  in  answer  to  a  question  addressed  to  him  by  such  counsel,  that,  at  a  time 
specified  in  his  answer,  he  had  told  a  person  named  C.  D.  that  he  was  one  of 
the  witnesses  against  A.,  and  being  re-examined  by  the  counsel  for  the  crown, 
had  stated  what  induced  him  to  mention  to  CD.  what  he  had  so  told  him,  and 
the  counsel  for  the  crown  should  propose  further  to  re-examine  him  as  to  the 
conversation  which  passed  between  him  and  C.  D.  at  the  time  specified  in  his 
former  answer,  as  far  only  as  such  conversation  related  to  his  being  one  of  the 
witnesses,  would  such  counsel  be  entided  so  further  to  re-examine  him  ;  and, 
*2961  ^  ^^'  ^^^^^  ^®  ^  entitled  so  'further  to  re-examine  as  well  with  respeci 
-*  to  such  conversation,  relating  to  his  being  one  of  the  witnesses  against 
A.,  which  passed  between  him  and  C.  D.  at  the  time  specified  after  he  had  told 
him  that  he  was  to  be  one  of  the  witnesses,  as  with  respect  to  such  conversa- 
tion as  passed  before  he  had  so  told  him  7 

The  judges  having  retired,  returned,  after  some  time,  when,  the  house  being 
informed  that  the  judges  differed  in  their  opinion  as  to  the  answer  to  be  given 
to  the  questions  proposed  to  them,  they  proceeded  to  deliver  their  opinions 
Meriaiim. 

Richardson,  J.,  delivered  his  opinion  upon  both  questions  in  the  negative, 
and  referred  to  the  reasons  to  be  delivered  by  the  lord  chief  justice  of  the 
King's  Bench. 

Best,  J.,  delivered  his  opinion  upon  both  questions  in  the  affirmative,  and 
gave  his  reasons. 

Garrow,  B.,  Burrouoh,  J.,  Holroyd,  J.,  Graham,  B.,  Richards,  G.  B., 
and  Dallas,  G.  J.,  severally  delivered  their  opinion  on  both  questions  in  the 
negative,  and  referred  to  the  reasons  to  be  delivered  by  the  lord  chief  justice  of 
the  King's  Bench.  Then  the  lord  chief  justice  of  the  King's  Bench  delivered 
his  opinion  upon  both  questions  in  the  negative,  and  gave  his  reasons,  in  which 
he  stated  he  was  desired  by  the  other  ju^es,  except  Mr.  Justice  Best,  to  say 
tliat  they  concurred. 

Abbott,  G.  J.  My  lords,  I  agree  with  the  other  judges  in  considering  the 
two  questions  proposed  to  us  by  your  lordships  to  be,  with  reference  to  the 
*2d7l  P^^*^^  ^^  which  our  opinion  has  been  asked,  substantially  one,  *and  that 
J  question,  as  proposed  by  the  house,  contains  these  words,  **  the  witness 
being  re-examined,  had  stated  what  induced  him  to  mention  to  G.  D.  what  he 
had  so  told  him ;"  by  which,  I  understand,  that  the  witness  had  fully  explained 
his  whole  motive  and  inducement  to  inform  G.  D.  that  he  was  to  be  one  of  the 
witnesses ;  and,  so  understanding  the  matter,  and  there  being  no  ambiguity  in 
the  words,  *'  I  am  to  be  one  of  the  witnesses,"  I  think  there  is  no  distinction  to 
be  made  between  the  previous  and  subsequent  parts  of  the  conversation,  and  I 
think  myself  bound  to  answer  your  lordships'  question  in  the  negative. 

I  think  the  counsel  has  a  right,  upon  re-examination,  to  ask  all  questions, 
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which  may  be  proper  to  draw  forth  an  explanation  of  the  sense  and  meaning  of 
the  expressions  used  by  the  witness  on  cross-examination,  if  they  be  in  them- 
selves doubtful,  and»  also,  of  the  motive,  by  which  the  witness  was  induced  to 
use  those  expressions ;  but,  I  think,  he  has  no  right  to  go  further,  and  to  intro- 
duce matter  new  in  itself,  and  not  suited  to  the  purpose  of  explaining  either  the 
expressions  or  the  motives  of  the  witness.  And,  as  many  things  may  pass  in 
one  and  the  same  conversation  relating  to  the  subject  of  the  conversation,  (as, 
in  the  case  put  by  your  lordships,  the  declaration  of  a  witness  that  he  was  to 
be  a  witness  in  a  cause  or  prosecution,)  which  do  not  relate  to  his  motive  or  to 
the  meaning  of  his  expressions,  I  think,  the  counsel  is  not  entitled  to  re-examine 
to  the  conversation  to  the  extent  to  which  such  conversation  may  relate  to  his 
being  one  of  the  witnesses,  which  is  the  point  proposed  in  your  lordships'  ques- 
tion to  the  judges.. 

And  I  distinguish  between  a  conversation  which  a  witness  may  have  had 
witli  a  party  to  the  suit,  whether  criminal  or  civil,  and  a  conversation  with  a 
third  person.  The  conversations  of  a  parly  to  the  suit,  relative  to  the  *sub-  r«2aQ 
ject  matter  of  the  suit,  are,  in  themselves,  evidence  against  him.  in  the  ^ 
suit,  and,  if  a  counsel  chooses  to  ask  a  witness  as  to  any  thing  which  may  have 
been  said  by  an  adverse  party,  the  counsel  for  that  party  has  a  right  to  lay  be- 
fore the  court  the  whole  which  was  said  by  his  client  in  the  same  conversa- 
tion ;  not  only  so  much  as  may  explain  or  qualify  the  matter  introduced  by  the 
previous  examination,  but,  even  matter  not  properly  connected  with  the  part  in- 
troduced upon  the  previous  examination,  provided  only,  that  it  relate  to  the 
subject  matter  of  the  suit ;  because  it  would  not  be  just  to  take  part  of  a  con- 
versation as  evidence  against  a  party,  without  giving  to  the  party,  at  the  same 
time,  the  benefit  of  the  entire  residue  of  what  he  said  oh  the  same  occasion. 
But  the  conversation  of  a  witness  with  a  third  person  is  not  in  itself  evidence 
in  the  suit  against  any  party  to  the  suit.  It  becomes  evidence  only  as  it  may 
affect  the  character  and  credit  of  the  witness,  which  may  be  affected  by  his  an- 
tecedent declarations,  and  by  the  motive,  under  which  he  made  them ;  but, 
when  once  all  which  had  constituted  the  motive  and  inducement,  and  all  which 
may  show  the  meaning  of  the  words  and  declarations  has  been  laid  before  the 
court,  the  court  becomes  possessed  of  all  which  can  affect  the  character  or  credit 
of  the  witness,  and  all  beyond  this  is,  in  my  opinion,  irrelevant  and  incompe- 
tent. On  these  grounds  I  feel  called  upon  to  answer  your  lordship's  question 
in  the  negative. 

.  The  counsel  were  called  in,  and  were  informed  by  the  lord  chancellor,  that 
the  question  which  gave  rise  to  the  above  discussion  could  not  be  piit. 


*1.  If  a  witness  examined  in  chief  on  the  part  of  the  plaintiff,  being  asked  whether  he 
remembers  a  quarrel  taking  place  between  A.  and  fi.,  answers,  that  he  has  heard  of  Q*299 
a  quarrel  between  them,  but  does  not  know  the  cause  of  it,  and  such  witness  is  not 
asked,  upon  his  cross-examination,  whether  he  has  or  has  not  made  a  declaration  stated  in  the 
question  touching  the  cause  of  the  auarrel,  the  counsel  for  the  defendant  cannot,  in  order  to 
prove  such  witness'  knowledge  of  the  cause  of  the  quarrel,  afterwards  examine  a  witness  to 
prove  that  the  other  witness  has  made  such  a  declaration  to  him  touching  the  cause  of  such 
quarrel. 

2.  If  a  witness  examined  in  chief  on  the  part  of  the  plaintiff,  being  asked  whether  he  remembers 
a  quarrel  taking  place  between  A.  ana  B.,  answers,  that  he  does  not  remember  it,  and  such 
witness  is  not  asked,  on  his  cross-examination,  whether  he  has  or  has  not  made  a  declaration 
stated  in  the  question  respecting  such  quarrel,  the  counsel  for  the  defendant  cannot,  in  order  to 
prove  that  such  witness  must  remember  the  quarrel,  afterwards  examine  a  witness  to  prove 
that  the  other  witness  has  made  such  a  declaration. 

The  following  questions  were  proposed  by  their  lordships  to  the  learned 
judges,  and  were  delivered  to  tlie  lord  chief  justice. 

First,  If,  in  the  courts  below,  a  witness,  examined  in  chief  on  the  part  of  the 
plaintiff,  being  asked  whether  he  remembered  a  quarrel  taking  place  between  A 
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and  B.«  answered,  that  he  heard  of  a  quarrel  between  them,  but  he  did  not  know 
the  cause  of  it ;  and  such  witness  was  not  asked,  upon  his  cross-examination, 
whether  he  had  or  had  not  made  a  declaration  stated  in  the  question  touching 
the  cause  of  it ;  and,  in  the  progress  of  the  defence,  the  counsel  for  the  defend- 
ant proposed  to  examine  a  witness  to  prove  that  the  other  witness  had  made 
9uch  a  declaration  to  him  touching  the  cause  of  such  quai^el,  in  order  to  prove 
Ills  knowledge  of  the  cause  of  the  quarrel :  according  to  the  practice  of  the  courts 
below,  would  such  proof  be  received  ? 

Secondly,  If,  in  the  courts  below,  a  witness,  examined  in  chief  on  the  part  of 
the  plaintiff,  being  asked  whether  he  remembered  a  quarrel  taking  place  between 
A.  and  B.,  answered,  that  he  did  not  remember  it;  and  such  witness  was  not 
asked  on  his  cross-examination,  whether  he  had  or  had  not  made  a  declaration 
stated  in  the  question  respecting  such  quarrel ;  and,  m  the  progress  of  the  de- 
fence, the  counsel  for  the  defendant  proposed  to  examine  a  witness  to  prove,  that 
*^Mf\  ^^  Other  witness  had  made  such  a  declaration,  in  order  *to  prove  that 
-J  he  must  remember  it:  according  to  the  practice  of  the  courts  below, 
would  such  proof  be  received  ? 

The  judges  desired  leave  to  withdraw,  which  they  did ;  on  their  return, 

Abbott,  C.  J.  delivered  the  following  answer  to  the  house.  My  lords,  the 
judges  have  considered  the  questions  proposed  to  them  by  your  lordships.  One 
of  those  questions  is  in  these  words.  (Here  the  lord  chief  justice  read  the  first 
question.)  The  judges  are  of  opinion,  my  lords,  that  this  question  must  be 
answfred  by  them  in  the  negative.  The  question  proposed  to  the  witness,  upon 
his  cross-examination,  is,  do  you  remember  ?  That  question  applies  itself  to  the 
time  of  the  examination ;  and  many  things  may  have  taken  place,  and  conversa- 
tion may  have  been  held  upon  them  at  one  season  by  persons  of  the  strictest 
honour  and  integrity,  which  may,  at  another  season,  be  absent  from  their  me- 
mory. It  must  be  in  the  knowledge  and  experience  of  every  man,  that  a  slight 
hint  or  suggestion  of  some  particular  matter  connected  with  a  subject,  puts  the 
faculties  of  the  mind  in  motion,  and  raises  up  in  the  memory  a  long  train  of 
ideas  connected  with  the  subject;  which,  until  that  hint  or  suggestion  was  give^i, 
were  wholly  absent  from  it.  For  this  reason,  the  proof,  tliat,  at  a  time  past,  a 
witness  has  spoken  on  any  subject,  does  not,  in  our  opinion,  lead  to  a  legitimate 
conclusion  that  such  witness,  at  the  time  of  his  examination,  had  that  subject 
present  in  his  memory ;  and,  to  allow  the  proof  of  his  former  conversation  to  be 
adduced  without  first  interrogating  him  to  that  conversation,  and  reminding  him 
of  itt  would,  in  many  cases,  have  an  unfair  effect  upon  him  and  upon  his  credit, 
and  would  deprive  him  of  that  reasonable  protection,  which  it  is,  in  my  opinion, 
*aoi1  ^^^  ^^^^  ^^  every  court  to  afford  to  every  person  who  *appears  as  a  wit- 
^  ness  on  the  one  side  and  on  the  other.  According,  therefore,  to  the 
practice  of  the  courts  below,  a  witness  is  asked,  on  cross-examination,  whether 
he  has  made  a  declaration  or  held  a  conversation ;  and,  such  previous  question 
is  considered  as  a  necessary  foundation  for  the  contradictory  evidence  of  the 
declaration  or  conversation  to  be  adduced  on  the  other  side.  I  must,  however, 
my  lords,  take  the  liberty  to  add,  that,  in  any  grave  or  serious  case,  if  the  counsel 
had,  on  his  cross-examination,  omitted  to  lay  the  necessary  foundation  in  the 
way  in  which  I  have  mentioned,  the  court  would,  of  its  own  authority,  call  back 
the  witness,  in  order  to  give  the  counsel  an  opportunity  of  laying  the  required 
foundation,  by  putting  his  questions  to  the  witness,  although  the  counsel  had 
not  before  asked  them :  U  being  much  better  to  permit  the  order  and  regularity 
of  the  proceedings  as  to  time  and  season  to  be  broken  in  upon,  than  to  allow 
irrelevant  or  incompetent  evidence  to  be  received. 

My  lords,  this  being  the  opinion  of  the  judges  upon  the  question,  which  I 
have  taken  the  liberty  to  read  to  the  house,  it  will  follow  as  a  consequence, 
your  lordships  will  be  aware,  that  to  the  other  question,  which  applies  itself  to 
the  witness'  knowledge  of  a  particular  fact,  the  same  answer  in  the  negative 


156  The  Queen's  Case.  T.  T.  1820.  [301 

must  be  given ;  and,  in  addition  to  the  reasons  with  which  I  have  troubled  your 
lordships  on  the  first  question,  it  may  also  be  added,  where  the  question  pro* 
posed  regards  the  witness*  knowledge,  that,  ahhough  a  witness  may  hive  men- 
tioned a  fact  in  ordinary  conversation  at  a  former  period,  it  does  not  follow,  that 
he  may  have  that  which,  in  a  court  of  law,  cap  be  considered  as  knowledge  of 
the  fact.  A  fact  is  often  mentioned  in  conversation  from  the  representation 
of  others,  without  such  a  knowledge  of  it  as  can  enable  a  person  to  say  in  a 
court  of  law,  I  know  the  fact. 


*1.  Tf,  on  the  trial  of  an  indictment  for  any  crime,  evidence  has  been  given  upon  the 
cross-examination  of  witnesses  examinea  in  chief  in  support  of  the  indictment,  from  []*3Q2 
which  it  appears  that  A.  B.  (not  examined  as  a  witness,)  has  been  employed  by  the 
prosecutor  as  an  agent  to  procure  and  examine  evidence  and  witnesses  in  support  of  the  indict- 
ment, the  party  indicted  is  not  permitted  to  examine  C.  D.  as  a  witness  to  prove,  that  A.  B. 
has  offered  a  bribe  to  E.  F.  in  order  to  induce  him  to  give  testimony  touchmg  the  matter  in 
the  indictment,  (E.  F.  not  being  a  witness  examined  in  support  of  the  mdictment,  nor  examined 
before  it  was  so  jproposed  to  examine  CD.) 

2.  If,  in  the  trial  of  an  indictment  for  any  crime,  evidence  has  been  given  upon  the  cross-exami- 
nation of  witnesses  examined  in  chief  support  of  the  indictment,  from  which  it  appears  that  A. 
B.  (not  examined  as  a  witness,)  has  been  employed  b3r  the  prosecutor  as  an  a^ent  to  procure 
and  examine  evidence  and  witnesses  in  support  of  the  indictment,  the  party  indicted  is  not  per- 
mitted to  examine  6.  H.  as  a  witness  to  prove  that  A.  B.  has  offered  him  a  bribe,  to  induce 
him  to  bring  to  A.  B.  papers  belonging  to  the  party  indicted,  (G.  H.  not  having  been  examined 
as  a  witness  in  support  of  the  indictment.) 

3.  On  a  prosecution  for  a  crime,  the  proof  whereof  is  supposed  to  consist  wholly  or  in  part  of 
evidence  of  a  conspiracy  entered  into  b}r  the  party  then  indicted,  and  under  trial,  so  that  the 


conspiracy  is  to  he  given  in  evidence  against  him, — general  evidence  of  the  existing  of  the  coU' 
spiracy  charged,  may  be  received  in  the  first  instance,  though  *  "" 

Unless  brought  home  to  him  or  to  an  agent  employed  by  him. 


The  same  rule  applies,  if  a  defendant  seeks  by  such  general  evidence,  in  the  first  instance,  to 
affect  the  prosecutor  with  a  conspiracy  to  suborn  witnesses  for  the  destruction  of  his  defence, 
provided  tne  proposed  evidence  be  previously  opened  to  the  court,  as  in  the  case  of  a  prosecu- 
tion to  be  proved  by  conspiracy. 

The  following  questions  were  proposed  to  the  learned  judges. 

First,  If,  in  the  trial  of  an  indictment  for  a  capital  offence,  or  any  crime,  evi- 
dence had  been  given,  upon  the  cross-examination  of  witnesses  examined  in 
chief  in  support  thereof,  from  which  it  appeared,  A.  B.,  not  examined  as  a  wit- 
ness, had  been  employed,  by  the  party  preferring  the  indictment,  as  an  agent  to 
procure  and  examine  evidence  and  witnesses  in  support  of  the  indictment,  and 
the  party  indicted  should  propose,  in  the  course  of  the  defence,  to  examine  C. 
D.  as  a  witness  to  prove,  that  A.  B.  had  offered  a  bribe  to  E.  F.,  in  order  to 
induce  him  to  give  testimony  touching  the  matter  in  the  indictment  (E.  F.  not 
being  a  witness  examined  in  support  of  the  indictment,  or  examined  before  it 
was  so  proposed  to  examine  C.  D. :)  would  the  courts  below,  according  to  their 
usage  and  practice,  allow  C.  D.  to  be  *examined  for  the  purpose  afore-  r»oQo 
said ;  or  could  such  witness,  according  to  law  be  so  examined,  if  the  ^ 
counsel  employed  in  support  of  the  prosecution  objected  to  such  examination  t 

Secondly,  If,  in  the  trial  of  an  indictment  for  a  capital  offence  or  other  crime, 
evidence  had  been  given,  upon  the  cross-examination  of  witnesses  examined  in 
chief  in  support  thereof,  from  which  it  appeared,  that  A.  B.,  not  examined  as 
a  witness,  had  been  employed  by  the  party  preferring  the  indictment  as  an 
agent  to  procure  and  to  examine  evidence  and  witnesses  in  support  of  the  in- 
dictment, and  the  party  indicted  should  propose,  in  the  ccfurse  of  the  defence, 
to  examine  G.  H.  as  a  witness,  to  prove,  that  A.  B.  had  offered  him  a  bribe  to 
mduce  him  to  bring  to  him  papers  belonging  to  the  party  indicted,  (G.  H.  not 
having  been  examined  as  a  witness  in  support  of  the  indictment :)  would  the 
courts  below,  according  to  their  usage  and  practice,  allow  G.  H.  to  be  ex- 
amined for  the  purpose  aforesaid  ;  or  could  such  witness,  according  to  law,  be 
so  examined,  if  the  counsel  employed  in  support  of  the  prosecution  objected  to 
such  examination  7 
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The  learned  judges  desired  leave  to  withdraw,  which  they  did  ;  and  on  their 
return,  prayed  for  leave  for  further  time  to  consider  on  these  questions  till  the 
next  day ;  leave  was  granted  accordingly ;  and  a  third  question  was  proposed 
to  them,  which,  on  the  next  day,  was  withdrawn,  not  being  sufficiently  clear ; 
and  the  following  question  proposed  in  its  stead. 

Supposing  that,  according  to  the  rules  of  law,  evidence  of  a  conspiracy 
against  a  defendant  for  any  indictable  offence  ought  not  to  be  admitted  to  con- 
vict or  criminate  him,  unless  as  it  may  apply  to  himself  or  to  an  agent  em- 
ployed by  him,  may  not  general  evidence,  nevertheless,  of  the  existence  of  the 
•1041  <5*^'**pi'^*^y  charged  *upon  the  record,  be  received  in  the  first  instance ; 
-^  though  it  cannot  affect  such  defendant,  unless  brought  home  to  him,  or 
to  an  afient  employed  by  him ;  and,  whether  the  same  rule  would  apply,  if 
a  defendant  sought  by  such  general  evidence,  in  the  first  instance,  to  affect 
the  prosecutor  with  a  conspiracy  to  suborn  witnesses  for  the  destruction  of  his 
defence  ? 

On  this  day,  Abbott,  C.  J.,  delivered  the  following  answer  to  the  house. 

My  lords,  the  judges  conferred  together  for  some  time  yesterday,  upon  the 
questions  proposed  to  them  by  your  lordships,  and  afterwards  separated,  in 
order  to  consider  them  apart^  and  met  again  early  this  morning,  and  again  con* 
feried  together  upon  them.  All  of  us  £en  agreed  in  the  answers  to  be  given 
to  the  questions  proposed  to  us ;  and  I,  having  read  to  my  learned  brothers  the 
writing,  which  I  had  prepared,  as  containing  my  own  sentiments  and  answer, 
it  was  found,  that  they  concurred  therein ;  and  I  have  their  authority,  with 
your  lordships*  permisf^on,  to  deliver  what  I  had  written,  (which  your  lord- 
ships will  observe  is  in  the  singular  number,  being  originally  prepared  as  my 
own  alone,)  as  containing  and  expressing  their  sentiments  also. 

My  lords,  the  first  question  proposed  by  your  lordships  is  in  these  words. 
(Here  his  lordship  repeated  the  first  question.)  My  lords,  the  question  thus 
proposed  by  your  lordships  to  the  judges,  must  be  admitted  by  all  persons  to  be 
a  question  of  great  importance,  as  it  regards  the  administration  of  justice ;  and  it  is 
to  me  a  question  entirely  new,  and  of  very  difficult  solution.  I  have  considered 
it  with  all  the  attention  due  to  a  question  proposed  by  your  lordships,  and  with 
•insl  ^^  sinxiety  proportioned  to  the  importance  of  *the  question  itself;  and 
-I  it  is  not  without  much  diffidence,  Uiat  I  now  offer  to  your  lordships  the 
result  of  my  deliberation.  Your  lordships  will  allow  me  here  to  interpose  an 
observation,  and  to  say,  that  the  diffidence  I  felt  at  the  moment  of  writing,  has 
been  considerably  decreased  by  the  knowledge  I  now  have,  that  my  opinion 
and  sentiments  have  received  the  concurrence  of  my  learned  brothers. 

The  question  must,  as  it  appears  to  me,  be  considered  in  the  same  mode,  and 
must  receive  the  same  answer,  as  if.  the  parties  were  reversed  :  as  if,  instead 
of  proof  offered  on  the  behaljf  of  a  defendant  respecting  the  act  of  an  agent 
employed  by  the  prosecutor,  it  were  proof  offered  in  reply  on  the  part  of  the 
proeecutor  respecting  the  conduct  of  an  agent  employed  by  the  accused  to  pro- 
cure and  examine  evidence  and  witnesses  in  support  of  his  defence.  If  such 
proof  can  be  received  on  the  part  of  a  defendant,  it  must  be  received  on  the 
ground,  tliat  it  may  lead  to  a  legitimate  inference  and  conclusion,  that  the  wit/- 
nesses  examined  against  him,  although  not  appearing  to  have  been  called  before 
the  court  by  any  undue  means,  are,  nevertheless,  on  this  ground  extraneous  and 
foreign  to  them,  not  to  be  considered  as  the  witnesses  of  truth.  And,  if  such 
an  inference  and  conclusion  can  be  reasonably  and  legitimately  drawn  in  favour 
of  a  defendant,  in  the  ease  proposed  by  your  lordships,  I  am  unable  to  discover 
any  principle,  upon  which  I  may  say,  that  the  like  conclusion  may  not  be  with 
equal  reason  drawn  against  him  in  the  analogous  case  that  I  have  taken  the 
liberty  to  suggest ;  so  that  proof  of  this  nature,  if  admissible,  must  be  expected 
to  lead  as  frequently  to  the  condemnation  of  an  innocent  man  by  casting  dis 
credit  upon  bis  defence,  as  to  the  acquittal  of  such  a  person  by  disgracing  the 
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prosecntion :  and  this  consideration  enables  me  to  contemplate  the  qaestion  pro- 
posed with  more  calmness  than  I  ^should  be  able  to  view  a  question,  of  r»oAQ 
which  the  determination  might  possibly,  by  the  exclusion  o(  his  evi-  ^ 
dence,  lead  to  the  condemnation  of  an  innocent  person ;  but  could,  in  no  case, 
produce  the  same  consequence  by  the  exclusion  of  evidence  against  him. 

The  question  proposed  by  your  lordships  regards  the  act  of  "  a  person  cm- 
ployed  by  the  party  preferring  an  indictment  as  an  agent  to  procure  and  ex- 
amine evidence  and  witnesses  in  support  of  the  indictment ;"  and  it  regards  the 
act  of  that  agent  addressed  to  a  person  not  examined  as  a  witness  in  support  of 
the  indictment,  the  offered  proof  not  apparently  connecting  itself  with  any  par- 
ticular matter  deposed  by  the  witnesses,  who  have  been  examined  in  support 
of  the  indictment,  and  leaving,  therefore,  diose  witnesses  unaffected  by  the  pro- 
posed proof,  otherwise  than  by  way  of  inference  and  conclusion ;  and  thin 
question  may  be  considered  as  it  regaurds  the  prosecutor  or  party  preferring  the 
indictment,  and  as  it  regards  the  witnesses. 

The  prosecutor  has,  by  the  hypothesis,  employed  a  person  as  an  agent  to 
procure  and  examine  evidence  and  witnesses.  This  is  a  lawful  employment 
necessary  in  many  cases ;  in  some  meritorious,  in  none  disgraceful  or  improper, 
if  we  look  either  to  the  employer  or  to  the  person  employed ;  and,  being  a  law- 
ful employment,  it  is  to  be  presumed,  until  the  contrary  be  shown,  that  the  em- 
ployer means  and  intends,  Uiat  his  agent  shall  execute  it  by  lawful  means  :  and 
as,  according  to  the  general  rules  and  principles  of  law,  a  person  is  not  to  be 
affected  in  interest  or  fame  by  any  act  of  another,  although  that  other  may  have 
been  in  his  employment  or  confidence  as  an  agent  or  otherwise,  (excepting  such 
acts  only  as  either  are  in  their  .own  nature,  or  may,  by  extrinsic  evidence,  be 
shown  to  be  within  the  scope  of  the  authority  given  by  him,  and  which  may, 
therefore,  be  considered  as  his  acts  performed  by  the  hand,  or  his  •de-  r»Q/yy 
clarations  uttered  by  the  tongue  of  his  appointed  substitute)  it  would  be  ^ 
contrary  to  those  general  rules  and  principles  to  allow  a  prosecutor,  and, 
through  him,  the  prosecution  that  he  has  instituted,  to  be  disgraced  by  the  act 
supposed  in  your  lordships'  question,  without  some  further  proof  affecting 
him  than  the  terms  of  that  question  suggest.  It  is  perfectly  consistent  with 
the  matters  of  fact  contained  in  your  lo^hips'  question,  that  the  prosecutor 
may,  up  to  the  very  moment  when  the  proof  is  offered,  be  wholly  ignorant  of 
the  wicked  act  of  his  agent ;  it  is  no  less  consistent,  that,  having  been  informed 
of  the  act,  he  may  have  rejected  it  with  indignation,  and  have  repudiated  the 
proffered  testimony,  and  withholden  the  witness  from  the  court ;  and,  if  he  be 
absent  from  the  trial,  which  frequendy  happens,  it  may  be  impossible  to  prove 
his  iffnorance  in  the  one  case,  or  the  propriety  of  his  conduct  on  the  other. 

With  rmrd  to  the  witnesses,  my  lords,  which  is  the  most  important  part  of 
this  consi(teration  (because,  if  false  witnesses  are  produced  against  a  person,  it 
is  of  litde  consequence  to  him  by  what  particular  procurement  they  may  have 
been  produced,)  it  is  to  be  considered,  whether  a  legitimate  inference  aiul  con- 
clusion can  be  drawn  against  their  credit  and  veracity  from  the  proof  proposed. 
The  proposed  proof  does  not  direedy  affect  them  ;  it  regards  an  act,  to  which, 
according  to  the  hypothesis,  they  may  be  entire  strangers ;  and,  being  an  un- 
lawful act,  they  are  not  to  be  presumed  to  have  been  parties  to  it,  or  to  any  other 
act  of  the  like  nature  without  proof  against  them ,  they  may  be  persons  of  honour 
and  probity  deposing  to  facts  really  and  truly  occurring  wi^in  their  own  per- 
sonal knowledge,  and  taking  place  within  their  own  sight  or  hearing  as  they 
have  averred  upon  their  oath.  It  may  have  been  intemled,  that  the  person,  to 
whom  the  bribe  was  offered,  should  speak  to  other  facts  occurring  at' another 
time  *and  in  another  place  wholly  unconnected  with  them  or  with  the  r^ong 
matters  to  which  they  have  deposed :  can  it  then  be  reasonably  concluded,  L 
that  the  facts  deposed  by  them  are  untrue ;  that,  however  respectable  or  nume- 
rous they  may  be,  they  must  be  all  wicked  and  perjured  men,  because  some  othei 
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man  has,  from  overweening  zeal  or  a  corrupt  heart,  wickedly  endeavoured  to 
seduce  by  money  another  person  to  give  evidence  touching  the  matter  of  that 
indictment,  on  which  they  have  appeared  T  I  must  say,  my  lords,  that  I  am  of 
opinion,  that  such  conclusion  cannot  reasonably  be  drawn,  either  in  the  case 
proposed  in  your  lordships'  question,  or  in  that  analogous  case  which  I  have 
taken  the  liberty  to  adduce.  The  utmost  effect,  in  my  opinion,  of  the  proposed 
proof  (and,  in  many  cases,  even  this  would  not  be  a  fair  or  reasonable  eflfect,) 
would  be  to  excite  suspicion ;  but  suspicion  is  not  a  legitimate  ground  for  the 
verdict  of  a  jury,  which  ought  only  to  be  founded  upon  reasonable  and  probable 
proof.  For  these  reasons,  I  think  your  lordships*  first  question  must  be  an- 
swered in  the  negative. 

This,  my  lords,  is  the  opinion,  which  aAer  much  consideration  I  have  formed 
upon  the  question  proposed  by  the  house.  That  question  is  couched  in  the 
most  general  and  abstract  terms,  and  your  lordships  must  be  aware  of  the  diffi- 
culty that  may  often  occur,  in  forming  an  opinion  upon  a  question  of  such  a 
nature,  applied  not  to  a  matter  of  abstract  science,  but  to  a  matter  connected 
with  the  business  and  affairs  of  men.  Few  cases  occur  in  the  practical  admi- 
9istration  of  justice,  wherein  a  judge  does  not  find  some  help  toward  a  right 
decision  of  a  questionable  point  in  antecedent  or  accompanying  facts  and  cir- 
cumstances appearing  before  him,  and  is  not  guided  in  his  application  of  general 
principles  to  the  individual  case  by  the  particulars  of  that  case  itself.  The  ques- 
*a(l91  ^°*  ^  proposed  by  your  *lordship8,  does  not  contain  any  such  aid  or 
-^  guide ;  I  mention  not  this,  my  lords,  by  way  of  complaint  against  the 
question,  but  by  way  of  excuse  for  the  imperfection  of  my  answer  to  it ;  and,  I 
must  beg  leave  to  add,  that  notwithstanding  the  opinion  I  have  delivered  on  the 
question  proposed,  I  am  by  no  means  prepared  to  say,  that,  in  no  case  and  under 
no  circumstances  appearing  at  a  trial,  it  might  not  be  fit  and  proper  for  a  judge 
to  allow  proof  of  this  nature  to  be  submitted  to  the  consideration  of  a  jury :  and 
the  inclination  of  every  judge  is  to  admit  rather  than  to  exclude  the  offered  proof. 

Secondly.  The  same  reasons  which  have  induced  me  to  answer  your  lord- 
ships* first  question  in  the  negative,  lead  me  to  answer  the  second  question  also 
in  the  negative.  The  question  is  in  these  words :  (the  lord  chief  justice  here 
read  the  second  question.) 

In  answer  to  this  question,  my  lords,  I  must  also  take  leave  to  add,  as  another 
ground  of  objection  to  the  proof  proposed  in  the  question,  that  it  does  not  there- 
by appear  what  was  the  nature  of  the  papers  alluded  to,  or  what  the  motive  of 
tlie  party  endeavouring  to  obtain  them :  for  any  thing  that  can  be  inferred  from 
that  question,  the  papers  might  be  unconnected  with  the  subject  of  the  prosecu- 
tion, and  relate  wholly  to  some  other  and  different  matter. 

Then  Abbott,  C.  J.,  delivered  the  unanimous  opinion  of  the  learned  judges 
to  the  first  part  of  the  third  question  in  the  affirmative,  and  to  the  latter  part  of 
the  same  in  the  affirmative  also,  with  a  qualification,  and  gave  their  reasons  as 
follow : 

My  lords,  we  understand  the  first  part  of  this  third  question  to  relate  to 
a  prosecution  for  some  crime,  the  proof  whereof  is  supposed  to  consist  wholly 
or  in  part  of  evidence  of  a  conspiracy  entered  into  by  the  party  then  indicted, 
*3101  ^^^  under  trial ;  so  that  the  conspiracy  is  *to  be  given  in  evidence  against 
-^  him ;  and  the  latter  part  of  the  question  regards  the  case  of  a  person  in- 
dicted for  some  crime,  and  seeking  to  defend  himself  against  that  indictment,  by 
proving  a  conspiracy  to  suborn  witnesses  against  him ;  and  the  points  of  inquiry 
in  both  parts  regard  only  the  order  and  course  of  adducing  the  proof  before  the 
court ;  and,  so  understanding  this  question,  we  have  no  hesitation  as  to  Inswer- 
ing  the  first  part  of  it  in  the  affirmative.  We  are  of  opinion,  that  on  a  prose* 
cutioH  for  a  crime  to  be  proved  by  conspiracy,  general  evidence  of  an  existing 
conspiracy  may  in  the  first  instance  be  received,  as  a  preliminary  step  to  that 
more  particular  evidence,  by  which  it  is  to  be  shown  that  the  individual  defend- 
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ants  were  guilty  participators  in  such  conspiracy.  This  is  often  necessary  to 
render  the  particular  evidence  intelligible,  and  to  show  the  true  meaning  and 
character  of  the  acts  of  the  individual  defendants  ;  and,  on  that  account,  we  pre- 
sume it  is  permitted.  But,  it  is  to  be  observed,  that,  in  such  cases,  the  general 
nature  of  the  whole  evidence  intended  to  be  adduced  is  previously  opened  to 
the  court,  whereby  the  judge  is  enabled  to  form  an  opinion  as  to  the  probability 
of  affecting  the  individual  defendants  by  particular  proof  applicable  to  them,  and 
connecting  them  with  the  general  evidence  of  the  alleged  conspiracy;  and  if, 
upon  such  opening,  it  should  appear  manifest,  that  no  particular  proof  sufficient 
to  affect  the  defendants  is  intended  to  be  adduced,  it  would  become  the  duty  of 
the  judge  to  stop  the  case  in  limine,  and  not  to  allow  the  general  evidence  to 
be  received,  which,  even  if  attended  with  no  other  bad  effect,  such  as  exciting 
an  unreasonable  prejudice,  would  certainly  be  a  useless  waste  of  time. 

As  to  the  second  part  of  the  question,  my  lords,  we  understand  it  to  be  here 
assumed,  that  the  supposed  conspiracy  to  suborn  witnesses  against  the  accused 
is  a  'legitimate  ground  of  defence,  and  that  your  lordships  do  not  ask  p^». . 
the  opinion  of  Sie  judges  upon  ^at  point;  and,  therefore,  upon  that  ^ 
point,  we  do  not  presume  to  offer  any  thing  to  your  lordships ;  and,  considering 
this  latter  part  of  the  proposed  question,  like  the  first  part,  to  regard  only  the 
order  and  course  of  adducing  the  proof,  we  should  give  the  same  answer  in  the 
affirmative,  with  this  qualification  only,  namely,  that  the  proposed  evidence 
should,  in  some  way,  be  previously  opened  to  the  court,  as  in  the  case  of  a 
prosecution  to  be  proved  by  conspiracy,  in  order  to  enable  the  judge  to  form  an 
opinion  as  to  the  probability  of  bringing  the  evidence  home  so  as  to  affect  some 
person  whose  acts  are  material  and  relevant  to  the  issue  in  the  indictment  then 
under  trial. 


1.  When  a  witness  in  support  of  a  prosecution  has  been  examined  in  chief,  and  has  not  been 
asked  in  cross-examination  as  to  any  declarations  made  by  him,  or  acts  done  by  him,  to  pro- 
cure persons  corruptly  to  give  evidence  in  support  of  the  prosecution,  it  is  not  competent  to 
the  party  accused  to  examine  witnesses  in  his  aefenoe  to  prove  such  declarations  or  acts,  with- 
out first  callins  back  such  witness  examined  in  chief  to  be  examined  or  cross-examined  as  to 
the  fact,  whether  he  ever  made  such  declarations  or  did  such  acts. 

2.  If  a  witness  is  called  on  the  part  of  the  plaintiff  or  prosecutor,  and  gives  evidence  against  the 
defendant  or  accused ;  and  if  after  the  cross-examination  of  such  witness,  the  defendant's  or 
accused* s  counsel  discover  that  the  witness  so  examined  has  corrupted,  or  endeavoured  to  cor- 
rupt, another  person  to  give  fiilse  testimony  in  such  cause,  the  counsel  for  the  defendant  or  ac- 
cused are  not  permitted  to  give  evidence  of  such  corrupt  act  of  such  witness,  without  calling 
back  such  witness. 

The  following  questions  were  proposed  to  the  learned  judges. 

First.  Whether,  according  to  the  practice  and  usage  of  the  courts  below,  and 
according  to  law,  when  a  witness  in  support  of  a  prosecution  has  been  exa- 
mined in  chief,  and  has  not  been  asked  in  cross-examination  as  to  any  declara- 
tions made  by  him,  or  acts  done  by  him,  to  procure  persons  corrupUy  to  give 
evidence  in  support  of  the  prosecution ;  it  would  be  competent  to  the  party 
accused,  to  examine  witnesses  in  his  defence,  to  prove  ♦such  declarations  r^^^a 
or  acts,  without  first  calling  back  such  witness  examined  in  chief  to  ^ 
be  examined  or  cross-examined  as  to  the  fact,  whether  he  ever  made  such  de- 
clarations or  did  such  acts  ? 

Second.  Whether,  if,  on  any  trial  in  any  court  below,  a  witness  is  called  on 
the  part  of  the  plaintiff  or  prosecutor,  and  gives  evidence  against  the  defendant 
in  such  cause ;  and  if,  after  the  cross-examination  of  such  witness  by  the  de- 
fendant's counsel,  they  discover,  that  the  witness  so  examined  has  corrupted  or 
endeavoured  to  corrupt  another  person  to  give  false  testimony  on  such  cause,  the 
counsel  for  such  defendant  may  not  be  permitted  to  give  evidence  of  such  cor^ 
nipt  act  of  such  witness,  without  calling  back  such  witness  ? 

The  question  being  delivered  to  Abrott,  C.  J.,  and  the  learned  judges  having 
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requested  leave  to  withdraw  to  consider  tlie  same,  leave  was  accordingly^  giveii 
till  the  next  morning,  when 

The  lord  chief  justice  of  the  King's  Bench  delivered  the  unanimous  opinion 
and  answer  of  the  learned  judges  to  both  the  questions  propounded  to  them, 
severally,  in  the  negative,  and  gave  their  reasons. 

Abbott,  €.  J.  My  lords,  the  learned  judges  have  considered  the  questions 
proposed  to  them  by  your  lordships.  (Here  the  lord  chief  justice  repeated  the 
questions.)  My  lords,  the  only  material  distinction  between  the  two  questions 
appears  to  be  this :  viz.  that,  in  the  latter  of  the  two,  the  supposed  misconduct 
of  the  wimes8*is  assumed  to  have  been  discovered  after  his  cross-examination. 
In  the  courts  below,  wherein  causes  usually  begin  and  end  at  one  sitting,  sub- 
sequent discoveries  rarely  occur  in  the  progress  of  a  trial,  the  parties  on  each 
side  are  expected  to  come  at  the  commencement  duly  prepared  with  all  the 
proof  that  may  be  relevant  to  the  matter  in  issue,  and  with  nothing  more ;  and 
*ai3l  ^^  ^>^  *^^^  o^y  effect  of  a  subsequent  discovery,  would  be  to  allow 
-J  the  witness  to  be  <^ed  back  for  further  cross-examination,  if  still  within 
reach,  which  may  be  done  upon  that  or  other  reasonable  ground. '  And  we  are 
of  opinion,  that,  according  to  the  usage  and  practice  of  the  courts  below,  and, 
according  to  law  as  administered  in  those  courts,  the  proposed  proof  cannot  be 
adduced  without  a  previous  cross-examination  of  the  witness  as  to  the  matter 
thereof. 

The  legitimate  object  of  the  proposed  proof  is  to  discredit  the  witness.  Now 
the  usual  practice  of  the  courts  below,  and  a  practice,  to  which  we  are  ndt 
aware  of  any  exception,  is  this ;  if  it  be  intended  to  bring  the  credit  of  a  wit- 
oess  into  question  by  proof  of  any  tiling  that  he  may  have  said  or  declared, 
touching  the  cause,  the  witness  is  first  asked,  upon  cross-examination,  whether 
or  no  he  has  said  or  declared,  that  which  is  intended  to  be  proved.  If  the  wit- 
ness admits  the  words  or  declarations  imputed  to  him,  the  proof  on  the  other 
side  becomes  unnecessary  ;  and  the  witness  has  an  opportunity  of  giving  such 
reason,  explanation,  or  exculpation  of  his  conduct,  if  any  there  may  be,  as  the 
particular  circumstances  of  the  transaction  may  happen  to  furnish  ;  and  thus 
the  whole  matter  is  brought  before  the  court  at  once,  which,  in  our  opinion,  is 
the  most  convenient  course.  If  the  witness  denies  the  words  or  declaration 
imputed  to  him,  the  adverse  party  has  an  opportunity,  afterwards,  of  contend- 
ing, that  the  matter  of  the  speech  or  declaration  is  such,  that  he  is  not  to  be 
bound  by  the  answer  of  the  witness,  but  may  contradict  and  falsify  it ;  and,  if 
it  be  found  to  be  such,  his  proof  in  contradiction  will  be  received  at  the  proper 
season.  If  the  witness  declines  to  give  any  answer  to  the  question  proposed 
to  him,  by  reason  of  the  tendency  thereof  to  criminate  himself,  and  ihe  court 
•!)14.1  ^  ^^  opinion  that  he  *cannot  be  compelled  to  answer,  the  adverse  party 
^  has,  in  this  instance,  also,  his  subsequent  opportunity  of  tendering  his 
proof  of  the  matter,  which  is  received,  if  by  law  it  ought  to  be  received.  But  the 
possibility,  that  the  witness  may  decline  to  answer  the  question,  affords  no 
sufficient  reason  for  not  giving  him  the  opportunity  of  answering,  and  of  offer- 
ing such  explanatory  or  exculpatory  matter  as  I  have  before  alluded  to :  and  it 
is,  in  our  opinion,  of  great  importance  that  this  opportunity  should  be  thus 
afforded,  not  only  for  the  purpose  already  mentioned,  but,  because,  if  not  given 
in  the  first  instance,  it  may  be  wholly  lost ;  for  a  witness,  who  has  been  ex- 
amined, and  has  no  reason  to  suppose  that  his  further  attendance  if  requisite, 
often  departs  the  court,  and  may  not  be  found  or  brought  back  until  the  trial  be 
at  an  end.  So  that,  if  evidence  of  this  sort  could  be  adduced  on  the  sudden 
and  by  surprise,  without  any  previous  intimation  to  the  witness  or  to  the  party 
producing  him,  great  injustice  might  be  done  ;  and,  in  our  opinion,  not  unfre- 
quently  would  be  done  both  to  the  witness  and  to  the  party ;  and  this  not  only 
in  the  case  of  a  witness  called  by  a  plaintiff  or  prosecutor,  but  equally  so  in 
the  case  of  a  witness  called  by  a  defendant ;  and  one  of  the  great  objects  of 
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the  course  of  proceeding  established  in  our  courts  is  the  prevention  of  surprise, 
as  far  as  practicaMe,  upon  any  person  who  may  appear  Uierein. 

The  questions  proposed  by  your  lordships  comprise  not  only  declarations 
made  by  a  witness ;  but,  also,  in  the  language  of  the  first  of  those  questions, 
**  Acts  done  by  him  to  procure  persons  comipdy  to  give  evidence  in  support 
of  the  prosecution ;  and  in  the  language  of  the  latter  question,  **  a  discovery 
that  the  witness  has  corrupted  or  endeavoured  to  corrupt  another  person  to  give 
false  testimony  in  such  cause." 

*My  lords,  we  understand  the  acts  thus  mentioned  to  be  acts  occur*  ri^oie 
ring  in  the  ordinary  mode  and  usual  course  wherein  such  trai&actions  ^ 
are  proved  in  common  experience  to  take  place,  because  we  presume,  if  the 
questions  had  related  to  an  act  done  in  an  extraordinary  and  unusual  manner, 
our  attention  would  have  been  directed  to  the  special  mode  and  circumstances 
of  the  act,  by  the  frame  and  language  of  the  questions.  Now,  such  acts  of  cor- 
ruption are  ordinarily  accomplished  by  wotxls  and  speeches :  an  offer  of  money 
or  other  benefit  derives  its  entire  character  from  the  purpose  for  which  it  is 
made,  and  this  purpose  is  notified  and  explained  by  words ;  «o  that  an  inquiry 
into  the  act  of  corruption  will  usually  be,  both  in  form  and  effect,  an  inquiry 
as  to  the  words  spoken  by  the  supposed  corruptor;  and  words  spoken  for  such 
a  purpose  do,  in  our  opinion,  fall  within  the  same  rule  and  principle,  with  re- 
gard to  the  course  of  proceeding  in  our  courts,  as  words  spoken  for  any  other 
purpose ;  and  we  do  not,  therefore,  perceive  any  solid  distinction  with  regard 
to  this  point  between  the  declarations  and  the  acts  mentioned  in  the  questions 
proposed  to  us.  It  will  be  obvious,  that  the  observations  regarding  convenience 
and  inconvenience,  which  we  have  taken  the  liberty  to  offer  to  your  lord8hip3 
as  to  the  proof  of  words,  are  alike  applicable  to  the  proof  of  acts.  Nice  and 
subtle  distinctions  are  avoided  in  our  courts  as  much  as  possible,  especially  in 
matters  of  practice,  on  account  of  the  delay,  confusion,  and  uncertainty,  to 
which  such  distinctions  naturally  lead.  For  these  reasons,  my  lords,  we  have 
thought  ourselves  called  upon  to  answer  both  questions  wholly  in  the  nega- 
tive. 
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CASES 

ARGUED  AND  DETERMINED 

W  THI 

COURT  or  COMMON  PLEAS, 

OTHER  COURTS, 

m 
In  the  first  tear  of  the  rvion  of  Gsorgb  IV. 


DAVENPORT  and  SMITH,  Assignees  of  HA.WKINS,  a  Bankrupt,  w.'CAR- 
.     TER  and  CURRY. 

In  November,  1818,  a  commisBion  of  bankruptcy  was  issued  sffainst  M.  and  Co.,  under  which 
the  defendants  were  appointed  assiffnees.  H.,  being  indebted  to  M.  and  Co.,  had  deposited 
with  the  defendants,  as  assignees  of  M.  and  Co.,  a  promissory  note ;  and,  in  January,  1819, 
paid  this  debt  to  the  defendants  as  such  assignees,  who  then  delivered  the  note  back  to  him. 
H.  had,  unknown  to  any  of  the  parties,  in  Afay,  1818,  committed  an  act  of  bankruptcy ;  and  in 
May,  1819,  a  commission  issued  against  him.  In  August,  1819,  the  commission  against  M.  and 
Co.  was  superseded ;  and,  in  September,  1819,  a  new  commission  issued  against  them,  under 
which  the  defendants  were  again  chosen  assignees.  Between  the  superseding  of  the  first  com- 
mission apdnst  M.  and  Co.,  and  the  re-appointment  of  the  defendants  as  assignees  under  tjke 


second,  the  plaintiiis,  as  assignees  of  H.,  demanded  of  the  defendants  the  sum  which  H.  had 
paid  to  them  as  assignees  m  M.  and  Co.  In  an  action  by  the  plaintiflb  as  assurnees  of  H. 
agunst  the  defendants  in  their  own  right,  for  the  money  received  by  them  from  H.,  the  jury 


Absumpsit  for  money  had  and  received.  At  the  trial  before  Graham,  B., 
(Winchester  Summer  assizes,  1820,)  the  following  facts  were  proved.  In  No- 
*3181  ^®'^^^>  *ISI8»  ^  commission  of  bankruptcy  was  issued  against  Minchin 
^  and  Co.  of  Gosport,  under  which  commission  the  defendants  were  ap- 
pointed assignees.  Hawkins,  being  indebted  to  Minchin  and  Co.  in  the  sum  of 
203/.  49.  10(/.,  had  deposited  with  the  defendants,  as  the  assignees  of  Minchin 
and  Co.,  a  promissory  note  for  200/. ;  and,  in  January,  1810,  he  paid  this  debt  to 
the  defendants  as  such  assignees,  who,  at  the  time  of  such  payment,  delivered 
back  to  him  the  promissory  note.  In  May,  1818,  Hawkins  had,  unknown  to 
any  of  the  parties,  committed  an  act  of  bankruptcy,  and  a  commission  was 
issued  against  him  in  May,  1819.  In  August,  1819,  the  commission  against 
Minchin  and  Co.  was  superseded,  and  a  new  commision  was  issued  against  the 
persons  composing  the  firm,  in  September,  1819,  under  which  the  defendants 
were  again  appointed  assignees.  Between  the  superseding  of  the  first  commis- 
sion against  Minchin  and  Co.  and  the  reappointment  of  the  defendants  as 
assignees  under  the  second,  the  plaintiffs,  as  assignees  of  Hawkins,  demanded 
of  the  defendants  the  sum  which  Hawkins  had  paid  to  them  as  assignees  of 
Minchin  and  Co.,  which  the  defendants  refused  to  pay :  the  defendants  were 
sued  in  their  own  right,  and  not  as  assignees  of  Minchin,  and  the  plaintiffs 
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claimed  this  sum  on  the  ground,  that  the  commission  which  existed  at.the  tim« 
when  Hawkins  made  his  payment  having  been  afterwards  superseded, 4he  de- 
fendants could  not  be  considered  at  that  time  as  assignees  of  M inchin  and  Co., 
or  as  having  any  tide  to  the  sum  so  paid  them  :  and,  that  this  payment  could 
not  under  the  circumstances  be  considered  a  valid  payment  under  the  46  G.  3» 
c.  135,  s.  1.  Graham,  B.  expressed  his  opinion  that  this  was  a  case  which 
was  particularly  intended  to  be  protected  by  the  statute,  the  payment  being 
made  *more  than  two  months  before  the  issuing  of  Hawkins'  commis-  r^qio 
sion :  that,  at  the  time  of  the  payment,  the  defendants  were  ostensibly  ^ 
the  assignees  of  M  inch  in  and  Co. :  and  that  the  redelivery  of  the  note  to 
Hawkins  showed  the  fairness  of  the  transaction.  The  jury  found  a  verdict  for 
the  defendant.     And  now, 

BoBonquet^  Serjt.,  having  moved  to  set  this  verdict  aside  and  have  a  new 
trial,  for  the  reasons  urged  before  Graham,  B., 

The  Court  said  that,  as  then  advised,  they  saw  nothing  in  the  objections,  but 
that  they  would  consult  together  on  the  case :  and,  the  next  morning.  Park,  J. 
delivered  the  following  opinion : 

My  brothers  Burrouoh  and  Richardson,  together  with  myself,(a)  have  con- 
sidered this  case :  and  we  are  of  opinion,  that  the  verdict  for  the  defendants 
should  stand.  When  this  payment  was  made  by  Hawkins,  it  is  quite  clear  and 
admitted  that  nobody  knew  or  suspected,  that  any  act  of  bankruptcy  had  been 
committed  by  Hawkins :  and,  as  four  months  elapsed  between  that  payment 
and  the  commission  actually  issuing,  it  is  quite  clear,  that,  in  the  hands  of 
Minchin  himself,  supposing  that  he  had  remained  solvent,  and  that  the  payment 
had  been  made  to  him,  that  payment  never  could  have  been  disturbed  by  virme 
of  Stat.  46  G.  3,  c.  135,  s.  1.  Then,  how  is  the  *case  altered  by  Minchin'a 
bankruptcy  ?  I  think,  not  at  all.  If  the  first  commission  had  remained  in 
force,  it  seems  admitted,  that  the  plainttfTs  could  not  recover.  But  the  commis- 
sion was  superseded ;  and,  suppose  no  new  one  had^issued,  then  the  assignees, 
the  defendants,  would  have  received  this  money  to  the  use  of  Minchin,  when 
they  supposed  ^themselves  entided  to  receive  it,  and  must  have  ac-  r^ooA 
counted  to  Minchin  for  the  money.  But,  before  they  are  called  upon  ^ 
by  Minchin  to  account,  a  new  commission  issues,  and  all  the  rights  revest  in 
them,  which  were  supposed  erroneously  to  be  in  them  before,  but  which  now 
are  legally  and  validly  so :  and,  therefore,  we  think  there  is  no  ground  for 
this  application.  With  respect  to  the  promissory  note,  that  strengthens  my 
opinion;  for,  now,  the  assignees  of  Minchin,  if  made  liable  in  this  action, 
could  never  be  placed  in  the  same  situation,  in  which  they  were,  by  again  ffet* 
ting  back  the  note  mentioned  in  the  motion.  Rule  refused! 

(a)  Dallas,  C.  J.,  was  absent  when  this  case  was  moved. 


TRUSCOTT  V.  CHRISTIE. 

The  East  India  Company  havbg  hired  A.'s  ship  to  cany  goods  and  40  invalids,  agreed,  in  oon- 
curreoce  with  the  goveroment  at  Madras,  to  mcrease  the  number  to  200,  provided  A.  would 
make  certain  proposed  iterations  in  his  ship,  and  she  should  be  found,  on  the  usual  militaiy 
surrey,  capable  of  accommodating  so  many.  A.  agreed  to  the  terms  proposed,  commenced 
the  projected  alterationB,  received  the  greater  part  of  the  goods  on  board,  and  had  shipped 
water  for  100  invalids,  when,  before  the  alterations  were  completed,  the  provisions  shipped,  or 
the  invalids  embarked,  the  vessel  was  so  much  disabled  by  a  gale  that  she  could  not  perform 
her  homeward  voyage.  Held,  in  an  action  on  a  policy  of  msurance  at  and  from  Madras  to 
the  United  Kingdom,  on  freight  and  passage-money,  that  there  was  a  sufficient  contract,  and 
a  sufficient  ipception  of  the  nsk,  to  render  the  insurers  liable  for  the  freight,  and  also  for  the 
passage- money  of  the  200  invaUds. 

This  was  an  action  on  a  policy  of  insurance,  dated  26th  February,  1810,  at 
and  from  Madras  and  all  parts  and  places  in  the  East  Indies,  to  the  United 
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Kingdom,  on  freifht  and  passage-money  valued  at  5000/.  by  the  ship  Cornw^all. 
The  declaration  contained  two  counts  on  the  policy.  The  first  alleged,  that  the 
ship  being  at  Madras  on  the  voyage  insured,  divers  goods  were  loaded  on  board 
*^<2il  ^^  ^  ^^  carried  on  freight  on  the  *said  voyage ;  and,  that  it  had  been 

-I  agreed  between  the  plaintiff  and  the  agents  of  the  East  India  Company, 
that  the  said  agents  should  there  load  divers  other  goods  on  board  the  said  ship 
to  be  carried  on  freight  on  the  said  voyage,  and  should  put  on  board  the  said 
»ship  divers  passengers  to  be  carried  on  the  said  voyage  from  Madras  to  the 
United  Kingdom,  for  divers  large  sums  of  money  for  passage-money  to  be, 
tlierefbre,  paid  to  the  plaintiff,  and  that  the  plaintiff  was  interested  in  the  freight 
and  passage-money  to  the  amount  of  the  sum  insured. — The  second  count 
alleged,  generally,  that  the  plaintiff  was  interested  in  the  freight  and  passage- 
money  in  the  policy  mentioned  to  the  amount  of  the  sum  insured. — Both 
counts  alleged  a  total  loss  by  the  perils  of  the  seas.— The  declaration  like- 
wise contained  the  usual  money  counts.  The  defendant  pleaded  the  general 
issue,  and  paid  into  court  a  sufficient  sum  to  cover  his  proportion  of  the  freight 
of  the  goods  actually  on  board  the  ship  when  the  loss  happened.  At  the  trial 
before  Dallas,  C.  J.,  at  the  London  sittings  after  Michaelmas  term,  1819,  the 
jury  found  a  verdict  for  the  plaintiff,  damages  104/.,  being  (he  defendant's  pro- 
portion of  3000/.,  which  they  found  to  be  due  to  the  plaintiff  upon  the  whole 
policy,  namely,  2200/.  for  the  freight  of  goods,  and  1400/.  for  the  passage- 
money,  from  which  the  sum  of  900/.  paid  into  court  was  to  be  deducted,  subject 
to  the  opinion  of  the  court  upon  the  following  case. — ^Tlie  defendant  subscribed 
the  policy  set  out  in  the  declaration  for  the  sum  of  200/.  The  plaintiff  was 
then  sole  owner  of  the  ship  Cornwall,  and  commanded  her  as  master  on  the 
voyage  insured.  The  ship  was  at  Madras,  bound  from  thence  to  the  United 
Kingdom,  in  the  be^nning  of  October,  1818,  and  a  correspondence,  of  which 
(he  following  is  the  substance,  passed  between  the  plaintiflf  and  the  agents  of 
the  East  India  Company  at  Madras.  By  a  letter,  dated  Madras,  October  11th, 
*^221  *^^^^»  ^^  plaintiff  tendered  to  the  president  and  board  of  t^ide  the  Com- 

-^  wall  (naming  her  burden  per  register,)  to  receive  any  freight  for  England 
at  8/.  per  ton,  and  to  carry  40  invalids  at  28/.  per  man,  the  ship  finding  them 
with  provisions  according  to  the  established  regulations  for  victualling.  By  a 
letter,  dated  12th  October,  1818,  the  secretary  of  the  board  of  trade  informed 
the  plaintiff,  that  the  board  agreed  to  pay  the  freight  above  mentioned  for  such 
quantity  of  goods  as  they  might  wish  to  lade  in  the  Cornwall ;  and  to  recom- 
mend to  government,  that  invalids  should  be  embarked  in  her  for  England  at 
the  rate  above  mentioned,  provided  there  were  jnen  ready  to  embark,  and  pro- 
vided the  accommodation  allotted  for  them  should  be  approved  by  the  military 
surveying  oflicer  of  government.  Then  followed  a  letter,  dated  the  12th  Octo- 
ber, from  the  surveyor,  (signed  also  by  by  the  deputy  master  attendant,)  stating, 
that  he  had  found  tlie  Cornwall  a  fit  vessel  to  receive  the  company's  cargo,  and 
that  there  was  also  a  space  allotted  for  50  invalids.  By  a  letter,  dated  the  13th 
October,  1818,  addressed  to  the  president  and  board  of  trade,  the  plaintiff  ac- 
cepted the  terms  for  tonnage  stated  in  the  letter  of  the  12th.  By  a  letter,  dated 
19th  October,  1818,  addressed  to  the  same  parties,  the  plaintiff  stated,  that  he 
had  offered  accommodation  for  86  invajiids  on  board  the  Cornwall ;  but  that  it 
had  occurred  to  him,  that  by  giving  an  additional  deck  to  the  ship  he  should  be 
enabled  to  increase  the  number  to  200,  or  such  number  as  after  survey  might 
be  considered  expedient,  and,  that  he  would  take  the  additional  number  on  terms 
similar  to  what  he  before  proposed.  By  a  letter,  dated  the  same  day,  the  de- 
puty master  attendant  informed  the  board  that  he  had  consulted  the  officer  by 
"Whom  the  ship  Cornwall  was  surveyed,  who  had  informed  the  deputy  master 
,000-1   ^^  ^^  ^^  o^  opinion  that  the  ship  would  accommodate  the  number  *of 

-^  men  mentioned  in  the  plaintifTs  last  letter;  and  added,  that. he  (the  de- 
puty master)  saw  no  reason  why  the  deck  should  not  be  laid  in  ten  or  fif^n 
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days.  By  a  letter,  dated  22d  October,  1818,  addressed  to  the  plaintiff,  he  was 
informed  that  the  governor  had  approved  of  undertaking  the  projected  alteration 
m  the  Cornwall,  on  the  plaintiff's  own  responsibility ;  an  assurance  from  go- 
vernment was  added,  that  such  a  proportion  of  invalids.  Sic.  to  the  extent  of  200 
men,  would  be  embarked  eventually,  as,  on  the  usual  survey,  the  ship  should 
be  found  capable  of  receiving  with  convenience  for  the  voyage  to  England,  and 
he  was  requested  to  give  two  days'  notice  to  the  board,  of  the  time  when  the 
ship  would  be  ready  for  the  survey.  The  East  India  Company's  servants  be*  « 
gan  loading  goods  on  board  the  ship  a  few  days  after  the  original  tender,  ahd 
were  employed  in  doing  so  till  late  in  the  evening  of  the  2dd  of  October.  Early 
in  the  morning  of  the  24th,  a  violent  gale  came  on,  which  drove  the  ship  from 
her  moorings,  and  by  which  she  was  so  much  disabled,  that  she  was  rendered 
incapable  to  perform  the  homeward  voyage.  At  that  time,  there  were  loaded 
on  ^ard  her  about  140  tons  of  goods,  (she  could  have  carried  about  80  tons 
more,  besides  passengers,)  water  had  been  shipped  for  100  invalids,  besides  the 
ship's  company,  but  no  invalids  or  passengers  were  on  board,  nor  any  provi- 
sions for  them,  other  than  the  water.  The  alteration  in  the  «hip,  ramtioned  in 
the  plaintiff's  letter  of  October  19th,  had  been  commenced  but  was  not  com- 
pleted. The  jury,  being  directed  to  find  the  amount  of  the  loss  separately,  in 
respect  of  the  freight  and  of  the  passage-money,  found,  that  ^e  ship  could  have 
carried  goods,  the  freight  of  which  would  have  amounted  in  all  to  2200/. ;  and, 
that  the  ship  would,  besides,  have  carried  invalids,  on  which  a  profit  would  have 
accrued  to  the  amount  of  1400/.  The  verdict  was  found  absolutely,  *for  r^ooA 
the  sum  of  48/.,  being  the  defendant's  proportion  of  the  sum  of  2200/.  ^ 
beyond  the  sum  he  paid  into  court,  and,  conditionally,  for  the  sum  of  56/;,  being 
the  defendant's  proportion  of  the  said  sum  of  1400/.  for  passage-money.  The 
money  paid  into  court  covered  the  freight  of  goods  actually  on  board. 

The  questions  for  the  opinion -of  the  court  were,  Ist,  Whether,  the  policy  be- 
ing valued,  the  valuation  could  be  opened  ?  2d,  Whether  the  plaintiff  was  en  • 
tided  to  recover  the  sum  of  56/.,  being  the  defendant's  proportion  of  the  sum 
of  1400/.  for  the  passage-money? 

Blo88etj  Serjt.,  for  the  plaintiff,  being  directed  by  the  court  to  apply  himself 
to  the  question  respecting  the  passage-money,  proceeded  to  comment  on  the 
facts  of  the  case,  and  to  show,  that  a  contract  existed  between  the  plaintiff  and 
the  East  India  Company  for  the  conveyance  of  passengers,  which,  but  for  the 
loss  of  the  ship  by  ihe  perils  of  the  seas,  the  plaintiff  might  have  called  on  the 
company  to  fulfil ;  and  he  urged  that,  such  a  contract  having  exiated,  or  an  un- 
derstanding tantamount  to  a  contract,  the  plaintiff  was  entided  to  recover;  the 
fulfilment  of  the  contract  and  the  gain  consequent  upon  it  having  been  interrupted 
by  the  perils  of  the  seas. 

Toddy ^  Serjt.,  (Fnu^Aon,  Serjt.,  was  with  him)  for  the  defendant  There 
was  no  contract  as  to  passage-money ;  for,  at  the.  time  the  contract  was  made 
for  the  freight  of  goods,  the  ship  was  not  in  a  condition  to  receive  passengers, 
and  the  utmost  that  the  correspondence  with  the  East  India  Company's  secre- 
tary amounts  to,  is,  that,  if  the  plaintiff  would  make  certain  additions  to  his 
shipt  the  company  would  recommend  him  to  government  for  the  passage  of  in- 
valids. The  men  never  were  *embarked,  the  ship  never  was  prepared  r^ooR 
to  receive  them,  and  the  correspondence  refers  only  to  a  projected  dtera-  ^ 
tion.  Here  was  no  agreement  for- the  breach  of  which  the  plaintiff  could  have 
sued  in  contract  or  in  tort.  Besides  this,  the  East  India  Company,  as  a  cor- 
porate body,  could  not  enter  into  a  contract,  except  under  seal.  At  all  events, 
here  was  no  inception  of  the  risk.  There  is  a  wide  difference  between  an  in- 
surance on  goods,  and  an  insurance  on  freight.  With  respect  to  an  insurance 
on  goods,  there  is  an  inception  of  risk  as  soon  as  any  of  them  are  put  on 
board,  because  from  that  monient  the  ship-owner  begins  to  earn  freight;  but 
there  can  be  no  inception  of  risk  in  an  insurance  on  freight,  unless  the  contract 
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for  freight  be  in  all  respects  ascertained  and  completed.  TTionmson  v.  Taylor^ 
6  T.  R.  478 ;  HornrMth  v.  SuarU  7  East,  400 ;  Atty  v.  Undo,  1  N.  R.  236, 
and  Davidwn  v.  ffilla»ey,  1  M.  and  S.  313,  are  all  cases  of  ships  chartered  by 
instruments,  under  seal,  for  an  entire  voyage,  consisting  of  different  parts,  of 
which  one  part  at  least  had  been  performed,  or  of  which  entire  voyage  there 
had  been  an  inception.  Tonge  v.  Waits,  ^  Str.  1251;  Forbts  ▼.  Cowie,  1 
Campb.  520;  Sellar  v.  M'  Vicar,  1  N.  R.  23,  and  Ibrbes  v.  AspitwU^lZ  East,  323, 
are  cases  in  point  for  the  defendant :  in  each  there  was  an  engagement  for  goods 
to  be  carried  home,  but,  as  the  goods  were  not  actually  on  board,  it  was  holden, 
there  could  be  no  recovery  for  freight  in  that  respect.  There  is  a  distmction, 
too,  between  passage-money  and  freight;  and,  if  the  plaintiff  cannot  recover  for 
freight,  still  less  can  he  recover  for  passage-money :  the  quantity  of  goods  for 
which  freight  is  to  be  earned,  is  always  ascertainable  beforehand ;  here,  not  a 
single  passenger  had  gone  on  board,  and  so  far  from  there  being  any  definite 
*3261  ^'  completed  contract,  it  is  impossible  to  'ascertain  how  many  invalids 
^  the  company  intended  to  ship.  No  case  has  yet  determined  that  a  party 
can  recover  under  such  circumstances,  unless  there  is  a  contract,  by  which  the 
amount  to  be  earned  is  clearly  ascertained ;  and  the  doctrine  hitherto  laid  down, 
ought  not  to  be  ejictended.  [Richardson,  J.  The  ease  of  Parke  v.  Hebsan, 
(not  yet  reported,)  was  an  action  for  insurance  on  freight;  there,  so  far  from 
there  being  any  one  complete  or  definite  contract  for  the  whole  amount  of  the 
freight,  the  ship  was  what  is  termed  a  seeking  ship,  and  was  to  complete  its 
lading  at  a  number  of  different  places.  Having  part  of  her  cargo  on  board,  she 
was  lost  at  Jamaica,  in  passing  from  one  port  to  another  to  complete  her  cargo. 
The  plaintiff  contended,  that  he  was  entitled  to  recover  insurance  on  freight  for 
that  part  of  the  intended  cargo,  which  was  not  on  board  at  the  time  of  the  loss, 
as  well  as  for  that  which  was  on  board,  and  he  produced  several  letters  from 
merchants  and  plantation  owners,  respecting  the  intended  shipments.  There 
was  no  contract  for  any  specific  freight,  but  the  party  was  to  be  paid  according 
to  the  terms  usual  in  that  trade,  which  are  well  understood.  The  court  thought 
that  the  plaintiff  might  recover  under  the  principle  of  TTumipson  v.  Taylor.'] 
In  Parke  v.  Hebson,  the  quantity  of  goods  to  be  shipped  appearing  from  the 
letters  produced,  the  amount  of  freight  was  establisned  by  the  usual  terms  of 
the  trade ;  but  here,  as  there  are  no  means  of  ascertaining  whether  the  plaintiff 
would  ever  have  completed  the  alteration  of  his  ship, — ^no  means  of  ascertaining 
what  number  of  invalids  the  company  might  have  sent  on  board, — ^it  is  impos- 
sible to  estimate  what  loss  the  plaintiff  might  have  sustained.  If  tlie  ship  had 
not  perished  by  the  perils  of  the  sea,  the  passage-money  might  have  been  lost 
by  other  means;  the  ship  might  never  have  been  fitted  to  receive  the  passengers ; 
so  that  if  the  insurer  pays,  he  will  be  held  to  have  insured  against  other  rbks 
*^27l  ^^^'^^  ^^  'perils  of  the  seas.  The  unusual  and  indefinite  nature  of 
^  the  plaintiff's  undertaking  distinguishes  his  case  from  that  of  an  insur* 
ance  on  freight,  where  the  ship  is  lost  in  the  course  of  an  ordinary  fitting  out. 

Blo$$tU  in  reply,  denied  that  there  was  any  difference  in  principle  between 
freight  and  passage-money ;  both  being  paid  as  the  hire  of  conveyance.  The 
contract  here  was  in  part  executed,  and  so  far  complete,  that  the  plaintiff  might 
have  sued  the  company,  if  they  had  refused  to  perform  their  part  of  it.  Then, 
as  to  the  possibility  of  the  plaintiff  losing  his  passage-money  by  such  a  refu- 
sal, or  by  other  accident  than  those  of  the  seas,  that  possibility  existed  in  all 
cases  of  insurance  whatever. 

Dallas,  C.  J.  This  case  appears  to  me  to  resolve  itself  into  three  points. 
First,  whether  there  was  any  contract;  secondly,  if  there  was  &  contract, 
wheUier  any  thing  was  done  under  that  contract  by  the  assured ;  thirdly,  does 
the  thing  done,  if  it  was  done,  constitute  a  part  execution  of  the  contract,  and 
an  inception  of  the  risk  ?  As  to  the  first  point,  I  entertain  no  doubt :  but,  with 
regaid  to  this,  let  us  go  by  steps.    The  whole  contract  rests  on  the  correspon* 
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dence ;  and  here  I  am  al  a  loss  to  draw  any  distinction  between  an  insurance 
on  freight  and  an  insurance  on  goods.  The  question,  therefore,  comes  at  last 
to  this,  whether  there  was  any  contract  to  ship  goods  and  a  certain  number  of 
passengers.  As  to  goods,  the  existence  of  the  contract  is  admitted,  and  the 
plaintiff  has  actually  recovered  for  the  freight  of  them  :  what  then  is  the  case 
as  to  passengers  ?  The  owner  offers  to  receive  a  certain  number  of  passengers, 
and  his  offer  is  referred  to  the  government ;  a  survey  of  his  ship  is  ordered, 
and  a  report  made,  that  she  is  fit  for  the  purpose  in  view.  .  In«*conse-  r«qno 
quence  of  this,  the  owner  is  directed  to  put  his  ship  in  a  proper  state,  ^ 
and  he  does,  at  once,  put  himself  in  a  train  to  commence  his  alterations ;  so 
that  here  is  not  only  a  proposal,  but  an  absolute  acceptance  of  that  proposal, 
and  calculations  made  on  the  specified  number  of  200  men.  Clearly,  then, 
there  was  such  a  contract  as  the  plaintiff  asserts ;  and  the  next  question  is, 
whether  any  thing  was  done  under  this  contract  ?  It  appears,  then,  that  the 
ship  was  in  part  prepared  for  passengers,  and  that  the  completion  of  the  pre- 
parations was  prevented  by  the  perils  of  the  seas.  This  was  clearly  something  . 
done  under  the  contract ;  and  there  can  be  no  doubt,  that  on  the  commence- 
ment of  preparations  under  the  contract,  there  was  also  an  inception  of  the' 
risk.  It  is  urged  that  the  alterations  of  the  ship  were  not  completed  ;  but  they 
were  begun,  and  though  none  of  the  passengers  were  on  board,  there  was  an 
inception  of  the  voyage.  The  thing  required  to  be  done,  was  partly  done, 
taking  it  in  the  most  scrupulous  point  of  view :  it  is  not  necessary,  in  every 
case,  that  the  goods  should  be  on  board,  to  fix  the  insurer's  liability,  and  this 
plainly  appears  from  the  decision  in  HorncaalU  v.  Snarl.  The  question,  then, 
being  whether  or  no  there  has  been  an  inception  of  the  risk,  let  us  inquire  what 
is  an  inception  of  the  risk  ?  That  may  be  answered  by  the  words  of  Lord 
Kenyon,  in  Thompson  v.  Taylor,  ^*-  Here,  as  the  plaintiff  had  begun  to  per- 
form his  part  of  the  contract,  as  he  had  done  something  under  it,  which,  if  ma- 
tured, would  have  entided  him  to  his  freight,.  I  think  he  may  recover  on  this 
policy,  which  was  an  insurance  on  that  freight.'*  This  doctrine  applies  to  the 
present  case ;  here,  something  was  done  in  part  performance  of  the  contract, 
which  was  not  matured,  because  prevented  by  the  perils  of  the  seas ;  there  was, 
therefore,  a  clear  inception  of  the  risk.     The  objection  that  there  was  nothing 


settled  or  definite  in  the  ^contract,  is  completely  answered  by  the  case 
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which  has  been  referred  to  by  my  brother  Richardson. 

Park,  J.  I  agree,  that  the  cases  ought  not  to  be  gready  extended,  but  we 
may  certainly  decide  tliis  without  breaking  in  upon  any  authorities,  particularly 
that  of  Ibrbea  v.  AspinaU.  The  defendant's  counsel  asks  for  some  agreement, 
on  which  the  plaintiff  might  have  grounded  a  right  of  action,  either  in  contract 
or  tort ;  we  do  not  proceed  on  the  ground  of  the  mode  in  which  the  plaintiff 
might  or  might  not  have  obtained  redress  for  the  breach  of  an  agreement  The 
question  is,  was  there  a  contract  ?  In  Thompson  v.  Taylor^  (I  am  old  enough 
to  recollect  all  the  cases  cited,  except  Tongt  v.  Watts,)  I  thought,  at  the  time, 
the  case  went  too  far ;  but  the  court  did  not  go  on  the  ground  that  there  must 
be  a  charter-party  under  seal ;  the  question  was,  whether  there  was  any  con- 
tract, on  which,  but  for  the  perils  of  the  seas,  the  plaintiff  might  have  recovered. 
In  the  case  of  Parke  v.  Hebson,  the  contract  was  only  deducible  from  letters. 
As  to  the  alleged  necessity  of  something  being  on  board  under  the  contract,  in 
almost  all  the  cases  on  this  subject,  the  ship  was  lost  before  any  thing  was  on 
board ;  it  was  thus  in  Homcastle  v.  Suart.  In  Atty  v.  Lindo,  part  of  the  cargo 
was  on  board,  but  not  that  part  which  was  the  subject  of  insurance.  In  Da^ 
vidson  V.  Willasey,  it  is  true,  about  half  was  on  board.  Without  saying  what 
sort  of  action  the  plaintiff  might  have  brought  against  the  East  India  Company, 
it  is  sufficient  to  say,  that  this  was  a  sort  of  engagement  under  which  they 
would  have  been  liable.  What  then  prevented  Uie  plaintiff  from  earning  his 
passage-money  1    Loss  by  th<>  perils  of  the  sea.     It  is  clear,  that  the  plaintiff' 
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kad  taken  in  water,  and  part  of  the  materials  which  were  necessary  for  his 
projected  alteration;  he  had,  therefore,  begun  to  execute  his  part  of  the 
•^^01   *contncU  the  cpmpletion  of  which  would  have  entitled  him  to  passage- 

^  money  ;  that  completion  was  prevented  by  the  perils  of  the  seas,  and, 
therefore,  he  is  entitled  to  his  insurance. 

BuRRouoH,  J.  If  this  contract  had  been  bondJUe  completed,  it  is  clear  the 
platntifT  would  have  had  a  claim  against  the  East  India  Company.  In  conse 
quence  of  their  proposals,  he  begins  an  alteration  in  his  ship,  and,  if  the  com* 
pany  had  failed  in  their  engagements,  they  must  have  paid  damages ;  nay,  the 
plaintifT  would  have  been  liable  to  them  if  he  had  failed,  and  he  could  not  have 
entered  into  any  engagement  for  the  freight  of  other  goods.  This  shows,  that 
the  contract  was  perfect  in  all  its  parts.  It  makes  no  difference  whether  the 
contract  was  by  charter-party  or  otherwise  ;  it  is  sufficient  that  there  was  a  con- 
tract. The  word  charter-party  frequently  misleads,  and  is  apt  to  convey  the 
idea  of  something  extraordinary ;  but  there  is  no  magic  in  the  word  charter- 
party,  and  an  agreement  of  any  sort  is  equally  valid.  If,  then,  there  was  a  con- 
tract complete  in  all  its  parts,  if  every  thing  was  done  on  the  plaintifTs  part,  up 
to  the  time  of  the  loss,  it  would  be  the  hardest  case  if  he  could  not  recover. 
As  to  the  difference  between  freight  and  passage-money,  what  is  it?  In  the 
one  case,  the  thing  to  be  carried  is  inanimate,  and  in  the  other  it  is  alive.  I  can 
see  no  other  difference. 

Richardson,  J.  This  is  a  policy  at  and  from  Madras  on  freight  and  pas- 
sage-money, for  5000/*.  The  jury  find  a  verdict  for  104/.,  being  the  defendant's 
proportion  of  the  loss  insured  against ;  but  the  verdict  is  absolute  for  48/.,  and 
conditional  as  to  56/.  The  question,  therefore,  is,  whetlier  the  plaintiff  is  en- 
tided  to  recover  50/.  in  addition  to  the  48/.  It  is  unnecessary  to  consider 
•33  n   ^^®^^®''  *^®  policy  can  be  opened  or  the  *  verdict  disturbed;  the  only 

-^  question  is,  whether  the  defendant  can  recover  the  50/.  That  depends 
on  the  question,  whether  there  was  a  contract  for  the  shipping  of  passengers, 
the  profit  of  which  the  plaintiff  lost  by  perils  of  the  seas ;  and  I  think  there 
was  such  a  contract.  The  ship  is  hired  to  carry  (tfty-six  invalids ;  then,  sub- 
ject to  certain  alterations  proposed  by  the  company,  and  acceded  to  by  the 
plaintiff,  there  is  a  further  agreement  for  200  invalids.  Then  follows  a  letter, 
communicating  the  result  of  the  survey,  and  an  assurance  is  given  from  the 
government  of  the  shipment  of  these  200  men ;  and  no  question  was  made  at 
the  trial,  as  to  the  sufficiency  of  the  vessel  to  convey  these  200  men.  The 
facts  being  thus  before  us,  we  must  take  it  for  granted  that  the  ship  would  carry 
200  passengers  ; '  that  being  so,  the  company  was  bound  to  put  tliem  on  board , 
and  the  only  remaining  question  is,  whether  there  was  a  subsisting  contract 
under  which  the  party  could  have  recovered,  but  for  its  interruption  by  the 
perils  of  the  sea.  That  there  is  no  magic  in  a  contract  by  charter-party,  is 
clear  from  the  case  of  Parke  v.  Hebson.  But,  it  is  urged,  there  could  not  have 
been  a  contract,  because  something  was  to  be  done  by  the  plaintiff  before  the 
company  would  send  the  200  men  on  board,  and  the  ship  was  to  be  fitted  up 
in  a  particular  manner.  In  most  charter-parties,  however,  it  is  stipulated,  that 
the  owner  shall  fit  up  the  ship  in  some  way  required  by  the  charterer.  Surely, 
it  would  be  no  objection  to  the  recovering  on  an  insurance  of  freight,  that  the 
ship  was  lost  before  she  was  completely  rigged  and  fitted  for  sea.  Suppose  a 
charterer  were  to  stipulate  for  additional  bulkheads  or  partitions  for  a  cargo  oi 
a  particular  description,  it  could  be  no  defence  to  the  insurer  at  and  from  the 
place  of  fitting  ouC  that  the  ship  was  lost  before  the  bulkheads  were  completed. 
•3321   ^*^  ^^®  *objection,  that  the  plaintiff  is  not  entitled  to  recover,  if,  per- 

-^  haps,  his  gains  might  have  been  prevented  by  accidents  other  than  the 

perils  of  the  sea,  the  contrary  has  often  been  held,  for  there  are  many  subjects 

of  insurance  which  might,  by  possibility,  be  lost  by  other  than  the  perils  of 

the  sea ;  if,  however,  they  are  actually  lost  by  means  of  such  perils,  that  is 
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sufficient.  Mercantile  profits  are  an  instance  of  this  ;(o)  from  their  very  nature 
they  may  be  defeated  by  many  different  accidents ;  where,  however,  there  is  a 
reasonable  certainty  that  they  would  have  been  attained  but  for  a  loss  at  sea, 
the  insurer  of  such  profits  is  liable  to  pay  the  loss.  That  is  a  much  stronger 
instance  than  the  present  I  think,  therefore,  the  plaintiff  is  entitled  to  recover 
the  56/. 

Judgment  for  the  plaintiff. 

(a)  Vid€  Tkampnm  v.  Taylor,  6  T.  R.  483,  verte  Lawrence,  J. 


•JOHN    BARFORD,  Administrator  of   MARTHA  ELIZABETH  r-^^^^ 
PITTS,  V.  VINCENT  STUCKEY.  L  ^"^^ 

Deed  between  B.  J.  B.  and  the  defendant  of  the  one  part,  and  N.  P.  of  the  other  part,  by 
which  B.  J.  B.  and  the  defendant  agreed  with  N.  P.,  hia  cxecutora  and  adminiBtrators,  to  pay 
him  an  annuity  for  21  years,  if  B.  JT  B.  and  the  defendant,  or  the  survivor  of  them,  should  so 
long  live ;  and  if  N.  P.  should  die  during  the  term  without  making  any  appointment  of  the 
annuity,  to  his  child  or  children  for  the  residue  of  the  term ;  and  if  there  should  be  no  child, 
to  the  widow  of  N.  P.  N.  P.  died  within  the  term  intestate,  and  without  appointment,  leav- 
inff  M.  £.  P.,  an  only  child,  who  also  died  during  the  term  intestate  and  without  appointment. 
The  wife  of  N.  P.  <ued  during  his  life.  Held  that  the  administrator  of  M.  £.  P.  could  not 
sue  the  defendant  on  this  deed  for  non-payment  of  the  annuity. 

Debt  on  an  annuity-deed,  between  Bamaby  John  Bartlett  and  the  defendant 
of  the  one  part,  and  Nathaniel  Pitts  of  the  other  part.  By  this  deed,  which 
was  set  out  on  oyer,  af\er  a  recital  (containing  statements  and  conditions  imma- 
terial, to  the  present  decision)  Barnaby  John  Bartlett  and  the  defendant  did 
severally  and  respectively  agree  with  Nathaniel  Pitts,  his  executors  and  admi- 
nistrators, that  they,  Barnaby  John  Bartlett  and  the  defendant,  would,  during  a 
term  of  twenty-one  years,  to  commence  the  25th  March,  1810,  in  case  they  or 
the  survivor  of  them  should  so  long  live,  pay  or  cause  to  be  paid  to  Nathaniel 
Pitts,  or,  in  case  of  his  death  within  the  term,  to  the  use  of  his  child  or  child- 
ren, if  any,  in  such  proportions  as  Nathaniel  Pitts  should  by  deed  or  will  ap- 
point, or,  in  default  of  appointment,  to  all  of  them  equally,  and,  if  there  sliould 
be  no  child,  to  his  then  wife,  if  she  should  remain  his  widow,  an  annuity  of 
500/.,  by  half-yearly  payments.  '  Averments  that  Nathaniel  Pitt6  died  within 
the  term,  intestate,  and  without  making  any  appointment ;  that  Martha  Eliza- 
beth Pitts,  his  only  child,  afterwards  died  within  the  term,  intestate,  and  widi- 
out  making  any  appointment ;  and  that  the  wife  of  Nathaniel  Pitts  also  died . 
within  the  term,  in  thQ  lifeiinie  of  Nathaniel  Pitts ;  that  the  plaintiff  took  out 
administration  of  the  ^effects  of  Martha  Elizabeth  Pitts,  and  that  three  r^ooA 
half-yearly  payments  of  the  annuity  were  in  arrear.  ^ 

General  demurrer  and  joinder. 

Taddy,  Seijt.,  with  whom  was  Hullock,  Serjt,  in  support  of  the  demurrer. 
Martha  Elizabeth  Pitts  is  no  party  to  this  deed,  and  the  action  ought  to  have 
been  brought  by  the  administrator  of  Nathaniel  Pitts.  This  deed  i?  between 
parties,  and  where  such  is  the  nature  of  the  deed,  a  stranger  cannot  take  advan- 
tage thereof  by  way  of  action.  Scudamore  v.  Vandenstene,  2  Inst.  673  ; 
Storer  v.  Crordon,  3  M.  and  S.  320,  322.  And  this  doctrine  applies  as  well 
to  the  action  of  debt  as  to  the  action  of  covenant,  for  Scudamore  v.  Vanderi' 
slene  was  brought  in  debt.  Neither  is  this  inconsistent  with  the  case  of  Crilby 
V.  Copley^  3  I^v.  138,  or  Dvtton  v.  Poole^  therein  cited ;  for,  in  GUby  v. 
Copley y  the  promise  was  general,  though  the  payment  was  to  be  made  to  a  par- 
ticular person.  Cooker  v.  ChiUU  2  Lev.  74,  and  Offly  v.  Ward^  there  cited  by 
Levinz,  are  nearly  the  same  in  their  circumstances. 

Lena^  Sert.,  contrd.  The  action  could  not  be  maintained  by  any  but  the 
administrator  of  Martha  Elizabeth  Pitts,  for  she  alone  had  the  beneficial  inte* 
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rest  [Dallas,  C.  J.  Surely  the  action  might  have  been  brought  by  the  ad- 
ministrator of  Nathaniel  Pitts.]  He  certainly  might  have  sued,  but  he  would 
not  do  so  unless  he  were  indemnified ;  and  when  there  is  a  party  beneficially 
interested,  it  is  hard  that  one  uninterested,  should  be  exposed  to  the  risk  of 
an  indemnity.  The  objection  uiged  for  the  defendant,  applies  only  to  actions 
of  covenant,  and  not  to  debt  or  aasumpsiL  There  is  nothing  in  this  case  to 
interfere  with  the  doctrine  in  Scudamore  v.  Vandenstene,  for  it  was  stated 
•3351  ^^^^  *^^^  *debt  would  not  lie,  only  because  the  action  arose  out  of  the 
-J  deed  alone,  there  being  no  interest  created  beyond  it ;  and  the  doctrine 
recognised  in  Co.  Lit.  238,  that  no  stranger  can  take  advantage  of  a  present  in- 
terest conveyed  by  a  deed,  does  not  apply  to  those  who  claim  in  remainder. 
The  ground  of  the  present  action  is  an  interest  substantially  vested  in  the  party 
complaining,  and  therefore  Siorer  v.  Gordon  does  not  apply,  because  that  was 
an  action  merely  and  necessarily  on  the  covenant.  The  very  cases  put  in  Sew- 
damore  v.  Vandenstene^  show  the  limitation  of  the  doctrine  there  laid  down ; 
they  are  all  cases  in  which  the  parties  to  the  deed  had  no  claim,  except  by  the 
deed  itself;  and,  therefore,  could  only  sue  on  the  deed.  Dutton  v.  Foole,  1 
Vent.  318,  332,  and  GiWy  v.  Copley^  are  authorities  in  favour  of  the  plain- 
tiff. Lord  Mansfield,  in  Martyn  v.  Hind^  Cowp.  443;  S.  C.  Doug.  146,  says 
it  is  a  matter  of  surprise  how  a  doubt  could  have  arisen  in  Dutton  v.  Foole* 
In  Giiby  v.  Copley  is  a  judgment  of  three  judges  on  the  very  point. 

Taddy^  in  reply,  was  stopped  by  the  court. 

Dallas,  C.  J.  It  seems  to  me  that  this  action  cannot  be  maintained  by  the 
administrator  of  Martlia  Elizabeth  Pitts,  because  she  was  no  party  to  the  con- 
tract, which  makes  it  necessary  to  see  between  whom  the  contract  really  was. 
It  was  a  contract  between  Bamaby  John  Bartlett  and  the  defendant  of  one 
part,  and  Nathaniel  Pitts  of  the  other  part:  and  the  daughter  was  in  no  respect 
privy  or  party  thereto,  though  in  a  certain  event  she  would  take  a  beneficial  in- 
terest. To  the  contract,  therefore,  we  must  look,  in  order  to  ascertain  the 
rights  of  the  parties,  and  it  is  a  general  principle,  that  the  right  to  sue  under  a 
contract,  is  confined  to  the  parties  to  a  deed.  Now  Martha  Elizabeth  Pitts. 
*3361  ^^  "^  party  to  this  *deed.  The  consideration  did  not  move  from  her 
-'  but  from  her  father,  and  the  obligation  arises  out  of  the  contract  itself. 
It  is  admitted,  that  an  action  might  have  been  brought  by  the  administrator  of 
Nathaniel  Pitts  ;  if  he  had  recovered,  he  would  have  been  a  trustee  for  Mar- 
tha Elizabeth  Pitts  ;  and,  if  he  had  refused  to  sue,  he  might  have  been  com- 
pelled by  a  court  of  equity  to  lend  his  name.  It  seems  clear  to  me^  therefore, 
looking  to  the  contract  and  to  the  parties,  that  the  action  ought  properly  to 
have  been  brought  by  the  administrator  of  Nathaniel  Pitts,  and  not  by  the  ad- 
ministrator of  Martha  Elizabeth  Pitts.  If  the  latter  could  also  have  sued,  it 
might  have  occasioned  two  actions,  and  the  court  must  have  been  called  on  to 
stay  one  of  them.  I  think,  therefore,  the  action  is  improperly  brought  by  the 
present  plaintiff. 

Park,  J.  I  am  of  the  same  opinion.  In  order  to  see  whether  this  is  a 
vested  interest,  we  must  look  to  the  deed.  By  that  instrument  the  interest 
vests  in  the  administrator  of  Nathaniel  Pitts,  and  not  in  Martha  Elizabeth 
Pitts,  or  her  representative.  It  was  admitted  by  the  counsel  for  the  plaintiff, 
that  the  administrator  of  Nathaniel  Pitta  might  have  sued ;  but  it  was  urged, 
why  should  the  burden  of  a  suit  be  thrown  on  him,  when  he  had  no  interest 
for  which  to  sue  ?  But  this  is  every  day's  practice,  and,  as  to  the  hardship  of 
acting  under  an  indemnity,  it  is  what  every  executor  and  trustee  must  do.  As 
to  marfyn  v.  Hind^  Lord  Mansfield  said,  that  the  contract  was  not  with  the 
bishop  but  with  the  curate,  Cowp.  443.  The  deed  here  being  inter  partes j 
it  makes  no  difference  whether  tlie  action  was  in  debt  or  (y)venant.  I  find  it 
difficult  to  understand  the  reasoning  of  Dutton  v.  Poole^  or  to  see  exactly  how 
the  parties  in  that  case  stood. 
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*BuRRoiTOH,  J.  There  might  have  been  more  weight  in  the  plaintiff's  r*qQ«7 
argument,  if  the  deed  had  contained  a  grant  of  an  annuity,  which  it  ^ 
does  not,  but  only  a  covenant  to  pay.  In  order  to  sustain  the  action,  the 
deed  must  be  shown ;  and  then  appear  three  objections  to  the  claim  of  the 
present  plaintiff.  First,  that  Martha  Elizabeth  Pitts  was  no  party  to  the  deed  ; 
second,  that  there  was  no  contract  with  her ;  third,  that  she  had  no  legal  but 
only  an  equitable  interest.  So  that  the  deed  being  stated,  it  clearly  appears, 
that  no  interest  exists  on  which  the  present  action  can  be  sustained.  As  to  the 
case  of  Button  v.  Poole^  I  think  that  was  righdy  decided.  It  was  the  case  of  a 
father,  who  wished  to  raise  a  portion  for  his  daughter.  The  son  promised  the 
father  to  pay  the  daughter  this  portion,  if  the  father  would  forbear  to  cut  down 
a  certain  quantity  of  timber ;  and  the  question  was,  if  this  amounted  to  a  suf- 
ficient consideration  to  entitle  the  daughter  and  her  husband  to  sue  the  son  : 
undoubtedly  it  was  sufficient.  That  case  does  not  affect  the  present,  in  which, 
I  think,  judgment  must  go  for  the  defendant. 

.  Richardson,  J.  I  think  this  action  is  not  maintainable  by  the  administra- 
tor of  Mart}\^  Elizabeth  Pitts.  The  doctrine  on  tliis  subject  is  clearly  laid 
down  in  Scikldmore  v.  Vandenstene^  has  long  since  become  inveterate,  and  was 
lately  reco^ised  in  the  case  of  Gordon  v.  Storer.  It  has  been  admitted  by  the 
plaintiff's  <k>unsel,  that  a  stranger  could  not  sue  in  covenant;  but  it  is  contended, 
that  sucl^  stranger  may  sue  on  an  interest  arising  out  of  the  contract,  tliough 
defwrs  the  contract  itself.  This  deed,  however,  provides  for  nothing  but  the 
contract'itself ;  every  thing  contained  in  it  is  inducement,  till  we  come  to  the 
promise  made  to  Nathaniel  Pitt  and  his  executors,  and  after  his  death  accruing 
to  his  children,  if  he  should  have  *any.  It  is  necessary  to  the  action  r»ooQ 
that  the  deed  should  be  stated ;  and,  when  that  is. stated,  it  appears,  that  *- 
the  plaintiff  is  no  party  to  it.     Judgment,  therefore,  must  be  for  the  defendant. 

Judgment  for  the  defendant  accordingly. 


WARMSLEY  v.  MACEY. 

Affidavit  to  hold  to  bail,  statine  that  R.  M.  waa  joatly  and  truly  indebted  unto  the  aaid  J.  W.  in 
•  the  sum  of,  &c.  and  upwaros :  *'  as  the  acceptor  of  a  certain  bill  of  exchange,  bearing  date, 
.  &c.,  drawn  by  the  aaid  J.  W.  for  a  valuable  oonaideration  on,  and  accepted  by,  the  said  R. 

M.,  pa]^able  two  montha  after  the  date  thereof,  and  due  at  a  day  now  past  ;*'  Held,  to  contain 

a  sumcient  description  of  the  debt. 

In  this  case,  the  debt  in  the  affidavit  to  hold  to  bail,  was  as  follows :  **  James 
Howe,  &c.  &c.,  on  his  oath  saith,  That  Robert  Macey  is  justly  and  truly  in- 
debted unto  the  said  John  Warmsley  in  the  sum  of  45/.,  and  upwards,  as  the 
acceptor  of  a  certain  bill  of  exchange,  bearing  date  the  10th  day  of  April  last, 
drawn  by  the  said  John  Warmsley  for  a  valuable  consideration  on,  and  accepted 
by,  the  said  Robert  Macey,  payable  two  months  after  the  date  thereof,  and  due 
at  a  day  now  past.'* 

Fell,  Serjt.,  on  a  former  day,  had  obtained  a  rule  nisi  to  have  the  bail-bond 
delivered  up  to  bo  cancelled,  on  the  defendant's  entering  a  common  appearance, 
upon  two  objections.  First,  that  in  the  affidavit,  the  relation  between  plaintiflf 
and  defendant  did  not  sufficiently  appear  ;  the  affidavit  not  setting  forth  in  what 
capacity  or  character  the  plaintiff  sued.  Secondly,  that  in  the  affidavit  it  was 
not  sworn  that  the  bill  was  unpaid.  He  said  that  the  cases  on  the  subject  were 
contradictory. 

Onslow,  Seijt.,  who  was  to  h^ve  shown  cause  against  the  rule,  was  stopped 
by  the  court ;  and 

*Pell,  Serjt,,  being  called  on  to  support  his  rule,  contended,  that  the  rmoog 
word  "  indebted,"  was  no  sufficient  substitute  for  a  statement  that  the  *- 
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bill  warn  unpaid ;  Balbi  t.  Batley,  6  Taunt.  25,  and  Pcrkes  v.  Severn,  7  East, 
194 :  the  authority  of  El^rnborouoh,  C.  J.,  in  Taylor  v.  Forbes,  1 1  East,  315, 
showed  that  the  greatest  strictness  of  construction  should  be  applied  to  these 
cases.  Then,  according  to  Tidd's  Forms,  c.  8,  s.  48,  4th  ed.,  it  should  have 
b-i^^ix  stated  that  the  bill  was  payable  to  the  plaintiff  at  a  day  passed.  In  Ma* 
ch*  V,  Fraaer,  7  Taunt.  171,  Gibbs,  C.  J.  said,  "  The  plaintiff  swears,  the  de- 
fendant is  indebted,  on  a  bill  drawn  by  the  plaintiff  upon,  and  accepted  by,  the 
defendant.  Every  word  of  this  may  be  true,  and  yet  the  plaiptiff  may  not  be 
entitled  to  arrest  the  defendant ;  and,  if  so,  certainly  it  is  not  such  an  affidavit 
as  can  support  this  arrest."  Bradshaw  v.  Saddington,  7  East,  04,  was  not 
referred  to  in  Machu  v.  Praser  ;  but,  in  Bradshaw  v.  Saddington,  the  affidavit 
expressly  stated,  that  the  bill  was  unpaid.  Qy  inference,  the  words  used  by 
the  plaintiff,  in  the  case  before  the  court,  might  be  sufficient ;  but  the  cases  cited 
showed  that  nothing  ought  to  be  intended  or  inferred,  and  that  the  utmost  strict- 
ness and  particularity  should  be  the  governing  principle  of  these  affidavits. 
Sanda  v.  Graham  was  also  referred  to.(a) 
*^40l       Dallas,  C.  J.    This  is  an  application  that  the  defendant  may  be  dis- 

-^  charged,  upon  filing  common  bail,  upon  the  ground  of  an  alleged  insuffi- 
ciency in  the  affidavit  to  hold  to  bail.  The  case  ia  that  of  an  action  by  the  drawer 
against  the  acceptor  of  a  bill  of  exchange.  The  affidavit  states  the  relation  be- 
tween the  parties,  (namely,  that  the  plaintiff  is  the  drawer,  and  the  defendant  the 
acceptor  of  the  bill)  the  time  when  the  bill  was  payable,  and  the  fact  of  its 
having  become  due  at  a  day  then  past,  but,  omits  to  state  that  the  bill  remains 
unpaid :  and  it  is  objected,  first,  that  the  relation  between  the  parties  is  not 
sliown  with  sufficient  precision ;  and,  secondly,  that  though  the  bill  is  stated  to 
have  become  due,  it  is  not  clear  that  the  bill  is  still  unpaid.  In  the  outset,  it  is 
necessary  for  me  to  observe,  that  this  affidavit  is  conformable  to  the  precedents 
in  all  the  books  of  practice ;  one  question,  therefore,  is,  whether  all  these  books 
are  erroneous,  and,  in  order  to  show  that  they  are  so,  it  has  been  said,  that  the 
cases  are  contradictory:  for,  if  the  matter  were  to  rest  on  principle,  there  could 
not  be  a  doubt  entertained.  It  is  necessary,  Uien,  to  see  if  the  cases  bfi  contra- 
dictory, in  order,  if  possible,  to  arrive  at  their  general  result ;  and  if  tliat  be 
impossible,  to  decide  the  point  on  principle.  It  is  a  general  principle,  that,  in 
these  affidavits,  it  is  necessary  to  show  a  right  to  arrest ;  and  such  right  is 
shown,  by  a  statement  of  the  cause  of  action :  what  shall  be  deemed  a  suffi- 
cient showing  of  the  cause,  must  depend  on  the  subject  matter  of  the  action. 
In  actions  for  goods  sold  and  delivered,  many  decisions  have  settled  the  forms 
usually  pursued  in  such  cases.  I  agree  that  the  forms  of  these  affidavits  must 
be  stricdy  pursued,  for  the  reasons  given  by  Lord  Ellenborovoh,  in  Tavlor 
V.  FhrbeSf  11  East,  316^  Independently  of  that  case,  there  are  many  decisions 
•^411  ^^  cases  *of  bills  and  promissory  notes,  in  all  of  which  it  is  said,  that 

-)  the  relations  in  which  the  parties  stand  towards  each  other  must  clearly 
appear :  and  this  has  been  sufficiently  done  as  to  the  present  defendant.  The 
next  thing  to  be  shown  is,  that  the  party  has  a  right  to  arrest ;  it  is  not  suffi- 
cient to  show  that  the  defendant  is  indebted,  and  to  show  no  more,  because  he 
may  be  indebted,  and  the  day  of  payment  may  not  be  come  on  the  day  of 
arrest :  it  is  necessary,  therefore,  to  show,  that  the  debt  is  payable,  and  that  it 
remains  unpaid.  But,  whatever  shows  that  a  bill  is  due,  shows  that  it  is  pay- 
able and  unpaid,  and  the  party  is  not  necessarily  confined  to  any  one  precise 

(a)  Mich.  1819,  Nov.  11.  This  court  made  a  rule  absolute  to  discharge  the  defendant  out  of 
custody  upon  enterine  a  common  appearance,  on  the  around  that  the  affidavit  of  the  debt,  which 
arose  on  a  bill  of  eicnange,  and  on  goods  sold  and  delivered,  was  imperfect,  because  the  affida- 
vir  did  not  state  when  the  bill  of  exchange  was  due,  or  that  it  was  aue  and  not  paid ;  and  the 
eoon  sud,  that  although  the  other  part  of  the  affidavit  was  for  goods  sold  and  delivered,  that 
would  not  assut  the  pudntiff,  for  the  bill  of  exchange  might  have  been  given  for  the  amount. 
rbc  counsel  for  the  phuntiff  then  prayed  ieav^  to  file  a  supplemental  afHdavit,  which  was  refused* 
Vaugkan,  Seijt.,  for  plaintiff;  HuUockt  Seijt.,  (ox  defendant     MSS.  penet  Hewlett. 
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forn.  of  words ;  if  the  affidavit  shows  that  which  is  tantamount  to  the  word 
unpaid,  it  will  be  sufficiently  clear.  Here  the  affidavit  states,  that  the  bill  is 
due,  and  the  acceptor  indebted  to  the  plaintiff,  as  drawer  of  the  bill,  which 
would  be  impossible  if  the  bill  were  paid.  Any  other  construction  of  the  ex* 
pressions  of  this  affidavit,  would  do  violence  to  common  sense  and  reason. 

So  far  I  have  proceeded  on  principle,  nor  do  any  of  the  cases  cited  go  to  con^ 
tradict  this  principle.  In  Batbi  v.  Bailey^  I  admit,  the  affidavit  was  similar  to 
the  present ;  it  stated,  that  the  day  of  payment  was  past,  without  adding  diat 
the  bill  remained  unpaid ;  but  no  objection  was  taken  on  this  point ;  the  objec- 
tion  was,  that  it  did  not  appear  that  the  bill  was  .payable  to  the  plaintiff;  and  it 
was  held,  that  the  plaintiff  must  show  how  he  was  related  to  the  defendant. 
But  this  case  of  BaUn  v.  Batle^  was  shaken  in  Machu  v.  Frastr^  where  it  was 
observed,  that  the  case  of  Bradshaw  v.  Saddingtan  was  not  cited  in  the  dis- 
cussion of  Balbi  V.  Bailey.  However,  Balbi  v.  Batlev,  even  if  rightly  decided, 
would  not  apply  to  this  cause.  In  Bradahaw  v.  Saddingtan^  the  affidavit  was, 
that  the  defendant  was  justly  and  truly  indebted  to  the  plaintiff,  in  the  sum  of 
100/.  and  *up wards,  upon  and  by  virtue  of  a  certain  bill  of  exchange,  r»«4o 
drawn  by  the  said  defendant,  and  long  since  due  and  unpaid.  The  ob-  *- 
jection  in  that  case  was  wholly  different;  it  was  that  it  was  not  stated  in  what 
character,  whether  as  payee  or  endorsee,  the  plaintiff  charged  the  defendant  to 
be  indebted  to  him.  That  case,  therefore,  is  a  direct  authority  against  the  first 
objection.  The  court  there  said,  '*  That  the  affidavit  sufficiently  indicated  the 
ground  on  which  the  plaintiff  had  holden  the  defendant  to  bail ;  that  it  was  upon 
a  bill  of  exchange,  drawn  by  the  defendant,  on  which  he  was  justly  indebted  to 
the  plaintiff;  and  it  was  not  necessary  for  the  plaintiff  to  specify  in  what  par- 
ticular character,  whether  as  payee  or  endorsee,  he  claimed.  In  Sands  v.  Gra- 
ham^ it  was  not  stated  when  the  bill  became  due ;  and  for  the  reasons  before 
stated,  of  course  that  was  not  sufficient.  In  common  sense  and  reason,  I  can 
entertain  no  doubt;  and  when  the  cases  are  accurately  looked  into  and  traced, 
with  the  exception  of  Batbi  v.  Batley,  they  will  be  found  to  present  no  incon- 
sistency. Upon  the  decided  cases,  therefore,  alone,  and  if  we  could  not  resort 
to  them,  upon  principle,  it  is  clear,  beyond  all  doubt,  that  this  affidavit  is  sufficient. 

The  rest  of  the  court  concurring,  the  rule  was  discharged. 


LAMB  V.  FREDERICK  SIMON  NEWCOMB.  [•343 

Same  v.  MARY  EDWARDS.{a) 

Affidavits  to  hold  to  bail  t  one  by  A.  B.,  stating  C.  D.  to  be  '*  jixatly  and  tniiy  indebted  to  this 
deponent"  in  a  certain  aum,  **  aa  endoraee*'  of  bills  of  exchange  **  drawn  by  E.  F.  upon,  and 
accepted  by,  C.  D.,  payable  to  the  order  of  the  aaid  E.  F.,  at  a  certain  day  now  paat,  ana  en- 
dorsed to  this  deponent.**  The  other,  by  A.  B.,  stating  O.  H.  to  be  "justly  and  truly  indebted 
to  this  deponent  in  a  certain  sum,  *'  as  endoraee  of  a  certain  bill  of  exchange  drawn  by  £.  F. 
upon,  ana  accepted  by,  the  said  O.  H.,  payable  to  the  order  of  the  said  E.  F.  at  a  certain  day 
now  past :"  Held  to  contain  a  sufficiently  certain  description  of  the  respective  debts  of  C.  D. 
and  oTh. 

In  the  first  of  these  cases,  the  affidavit  to  hold  to  hail,  sworn  hy  the  plaintiff, 
stated  that  the  defendant  was  «« justly  and  truly  indebted  to  this  deponent,  in  the 
sum  of  400/.,"  **  as  endorsee  of  six  several  bills  of  exchange,  four  of  the  said  bills 
for  50/.  each,  drawn  by  one  William  Oldham,  upon,  and  accepted  by,  the  said  Fre- 
derick Simon  Newcomb,  payable  to  the  order  of  the  said  WilUam  Oldham,  at  a  cer^ 
tain  day  now  past,  and  endorsed  to  this  deponent ;  and  the  two  other  of  the  said  bills 
for  the  sum  of  100/.  each,  drawn  by  James  Oldham  and  Company,  upon,  and  ac- 
cepted by  the  said  Frederick  Simon  Newcomb,  payable  to  the  order  of  the  saV 
James  Oldham  and  Company,  at  a  certain  day  now  past,  and  endorsed  to  this  de- 

Co)  These  cases  were  decided  on  the  7th  November,  but  it  was  thought  adYisable  to  place 
them  after  the  preceding  case. 
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ponenC  ^«  The  affidavit,  in  the  second  case,  sworn  by  the  plaintifT,  stated, 
that  the  defendant  was  "justly  and  truly  indebted  to  this  deponent,  in  the  sum 
of  36/.  as  endorsee  of  a  certain  bill  of  exchange,  drawn  by  James  Oldham  and 
Company,  upon,  and  accepted  by,  the  said  Mary  Edwai^s,  payable  to  the  or- 
der of  the  said  James  Oldham  and  Company,  at  a  certain  day  now  past,*'  d&c. 
Tadchff  Seiju,  now  moved  that  these  bail-bonds  might  be  delivered  up  to  be 
cancelled,  and  that  the  defendants  might  be  discharged,  on  entering  a  common 
*344l  *APPf^^'^^®«  ^n  ^^  ground  that  it  did  not  appear  that  the  plaintiff  had 
/  any  right  to  sue  on  the  bills  of  exchange  mentioned  in  the  affidavits ;  (no 
endorsement  to  the  plaintiffs  being  stated  in  the  latter  of  the  affidavits,  and  the 
endorsement  being  stated  too  loosely  in  the  former  of  them  ;)  and  that  the  pro- 
per form  in  such  cases  was,  to  state  that  the  bill  was  payable  to  the  drawer,  or 
his  order,  at  a  certain  day  then  past,  and  by  him,  the  drawer,  endorsed  to  the 
deponent.  See  Tidd's  Pract.  Forms,  22.  He  cited  Perkes  v.  Severn,  7  East, 
194,  and  admitting  that  the  prior  case  of  Bradshaw  v.  Saddington,  7  East,  94, 
was,  at  first  view,  against  him,  observed,  that  in  that  case,  the  affidavit  was,  as 
perhaps  it  might  be,  in  general  terms,  not  setting  out  tide ;  but  that  where  the 
plaintiff  chose  to  set  out  his  tide,  he  must  do  it  correctly. 

/  Rule  refused^) 

(a)  Dallas,  C.  J.,  was  absent. 


•846]  »CHARLTON  and  Wife  v.  DRIVER. 

A.  being  poaaeesed  of  certain  premiiea  held  under  an  archbiahop  by  leaae,  i^newable  from  time 
to  time  on  payment  of  certain  fines  and  fees,  demises  the  premises  for  a  term  to  B.,  who  cove- 
nants '*  that  he  will,  from  time  to  time,  and  at  every  time  during  the  said  term,  pay  to  A.  or 
the  archbiahop,  each  part  of  the  fine  and  fees  whicn,  upon  every  renewal  b)r  A.  of  the  lease 
by  which  he  nolds  the  premises  demised,  shall  be  paid,  or  payable,  by  A.  in  respect  of  the 
premises  demised  to  B."  A.  afterwards  renews  his  lease  under  the  archbishop  for  a  period 
exceeding,  by  five  years,  the  term  demised  to  B.:  Held,  that  B.  was  not  liable,  upon  this  cove- 
nant, to  pay  the  whole  of  the  fine  and  fees  incurred  by  A.  upon  the  renewal  of  his  lease  to  the 
extent  above  mentioned,  but  only  a  part  of  auch  fine  and  feea,  commenaorate  with  the  intereat 
which  B.  had  acquired  in  the  premises. 

At  the  trial  of  this  cause,  before  Dallas,  C,  J.,  at  the  Westminster  sittings 
after  Hilary  term,  1820,  a  verdict  for  the  plaintiff,  for  60/.  3s.  4(f.,  was  taken 
by  consent,  subject  to  the  opinion  of  the  court,  on  a  case,  of  which  the  follow- 
ing is  the  substance.  The  plaintiffs  being  possessed  of  an  estate  in  Surrey, 
which  they  held  by  lease  from  the  Archbishop  of  Canterbury,  dated  the  9th 
May,  1812,  for  the  term  of  21  years,  and  which  would  expire  on  the  Otli 
May,  1833,  did,  on  the  20th  November,  1816,  in  consideration  of  the  rents 
and  covenants  reserved  and  contained  on  the  part  of  the  lessees  to  be  paid  and 
performed,  grant  an  under-lease  of  part  of  the  above  estate  to  the  defendant  and 
his  brother  (since  deceased)  for  a  term  of  18  years,  from  Lady-day,  1816,  in 
which  last  lease  the  plaintiffs  covenanted  with  the  lessees,  at  the  end  of  the 
above  term,  to  grant  them  a  new  lease  of  the  said  premises,  for  such  further 
tame  as  would  make  in  the  whole  59  years  from  Christmas,  1775,  at  the  same 
rent,  and  which  59  years  term  so  to  be  granted,  would  expire  at  Christmas, 
1834,  and  at  which  period  the  interest  of  the  lessees  would  determine  altoge- 
ther. There  was  a  covenant  in  the  last  lease  by  the  defendant  and  his  brother, 
Tliai  they  would,  from  time  to  time,  and  at  every  time  during  the  said  term 
of  IS  years^  pay  unto  the  plaintiffs,  or  the  said  archbishop,  such  part  of  the 
•3461  -^^  and  fees,  which,  upon  every  renewal  *by  the  plaintiffs  of  the  lease 
-J  by  which  they  held  the  premises  thereby  demised  (among  others,) 
should  be  paid  or  payable  by  the  plaintiff,  in  respect  of  the  premises  therdiy 
demised  to  the  drfmdant  and  his  brother.  The  lease,  dated  the  9th  May,  from 
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the  archbishop  to  the  plaintiffs,  wa:f  a  renewed  lease,  as  was  also  the  lease 
dated  the  20di  November,  1816,  from  the  plaintiffs  to  the  defendant  and  his 
brother,  who  paid  to  the  plaintiff  their  proportion  of  the  fine  and  fees  on  such 
renewal.  On  the  9th  May,  1819,  seventeen  years  after  the  last  lease  from  the 
archbishop  was  granted,  the  plaintiffs  again  renewed  their  lease  with  the  arch- 
bishop ;  and  upon  such  renewal,  the  premises,  the  subject  thereof,  were  demised 
by  the  archbishop  to  the  plaintiffs,  for  a  term  of  21  years,  commencing  on  the 
9th  May,  1819,  the  date  of  such  lease.  This  last  term  would  expire  on  the 
9th  May,  1840,  and  the  59  years  term  agreed  by  the  plaintiffs  to  be  made  up 
and  granted  to  the  defendant  and  his  brother,  would  ekpire  at  Christmas,  1834, 
when  their  interest  would  terminate.  The  plaintiffs,  on  the  last  renewal,  on 
the  9th  May,  1819,  paid  to  the  archbishop  the  sum  of  1,118/.  for  a  fine  thereon, 
and  16/.  for  the  fees  on  such  renewal,  of  which  fine  and  fees  so  paid  by  the 
plaintiffs  for  such  renewal,  the  sum  of  81/.  3«.  4d,  was  paid,  in  respect  of  the 
premises  demised  by  the  plaintiffs  to  the  defendant  and  his  brother,  but  with 
reference  to  such  extended  term  granted  to  the  plaintiffs  as  aforesaid,  and  ex- 
ceeding, in  point  of  time,  the  interest  which  defendant  and  his  brother  were 
entitled  to  in  these  premises  five  years  and  upwards.  The  defendant's  propor- 
tion of  the  above  sums  of  1,118/.  and  16/.  (in  respect  of  that  part  of  the  estate 
wliich  had  been  demised  to  him  and  his  brother  by  the  plaintiffs,)  in  the  event 
of  the  defendant's  being  liable  to  reimburse  the  plaintiffs  so  much  of  the  fine 
and  fees  as  was  applicable  to  the  whole  extended  term  of  seven  years,  obtained 
by  *such  last  renewal,  as  claimed  by  the  plaintiffs,  was  81/.  d«.  4d,\  but,  r-f^oAj 
in  the  event  of  the  defendant  being  liable  to  reimburse  the  plaintiffs  such  ^ 
part  only  of  that  sum  as  may  be  applicable  to  tlie  defendant's  interest  in  the 
said  premises,  and  to  the  period  which  would  elapse  between  Lady-day,  1833, 
(when  the  defendant's  present  lease  would  expire)  and  Christmas,  1834,  (up 
to  which  time  only  he  would  be  entitled  to  have  the  term  granted  to  him  and 
his  brother  enlarged,  being  one  year  and  nine  months  or  thereabouts^  then  his 
proportion  of  the  above  sum  would  be  no  more  than  21/.  The  plaintifis  declared 
in  covenant  on  the  lease  of  the  20th  November,  1816,  for  81/.  ds.  4(/.,  stating  that 
sum  under  a  scilicet  as  having  been  paid  by  them  in  respect  of  the  premises 
demised  to  the  defendant  and  his  brother,  for  the  fine  and  fees  on  the  last  re- 
newal. The  defendant  pleaded  that  the  plaintiffs  ought  not  to  have  their  action 
for  more  than  21/.,  stating  that  such  part  of  the  said  fine  and  fees  upon  such 
renewal  as  aforesaid,  in  respect  of  die  premises  demised  to  the  defendant, 
amounted  to  21/.  and  no  more,  and  a  tender  of  that  sum  to  the  plaintiffs,  with 
aiprofert  in  curiam  of  the  money  tendered.  The  plaintiffs  replied,  that  such 
part  of  the  said  fine  and  fees  so  paid  upon  such  renewal  as  aforesaid,  in  respect 
of  the  demised  premises,  amounted  to  a  larger  sum  than  21/.,  to  wit,  the  said 
sum  of  81/.  3s.  4(/.  mentioned  in  the  declaration;  whereupon  issue  was  joined. 
The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiffs  were  en- 
titled to  recover  more  dian  the  sum  of  21/.  paid  into  court.  If  so,  the  verdict 
was  to  stand ;  but,  otherwise,  a  nonsuit  was  to  be  entered. 

Taddy^  Serjt.,  for  the  plaintiffs,  argued  that,  from  the  express  words  of  the 
covenant,  and  the  length  of  the  term  granted  to  the  defendants,  it  was  evident 
they  *  intended  and  undertook  to  pay  fines  and  fees  from  time  to  time,  r»o4g 
and  to  an  amount  more  than  commensurate  with  their  interest  in  the  ^ 
premises. 

Sed  per  Curiam,  It  is  a  reasonable,  and  almost  a  necessary,  construction, 
that  the  defendants  intended  to-  pay  only  fines  commensurate  with  their  interest 
in  the  premises.     Let  there  be  a 

Nonsuit  entered. 
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•349]  •HENRY  WARTER  and  MARGARETTA  MARY  ELIZABETH 
WARTER,  Infants,  by  their  next  Friend,  v.  JOHN  HUTCHINSON  (sur- 
viving Trustee,)  and  MARGARETTA  ELIZABETH  WARTER,  an  In- 
fant,  by  JANE  WARTER,  her  Guardian.  And  JANE  WARTER, 
Widow,  and  MARGARETTA  ELIZABETH  WARTER,  by  the  said  JANE 
WARTER  her  next  Friend,  v.  JOHN  HUTCHINSON  and  HENRY  and 
MARGARETTA  MARY  ELIZABETH  WARTER,  by  their  next  Friend 
and  Guardian. 

r.  M.  devised  lands  to  trustees,  their  heirs  and  assigns,  until  his  nephew,  J.  R.  M.  W.,  son  of 
his  sister  M.  W.,  should  attain  21 ;  and  if  he  should  die  in  the  mean  time,  until  H.  W.,  second 
son  of  M.  W.,  should  attain  21 ;  and  if  H.  W.  should  die  in  the  mean  time,  until  the  daughter 
of  M.  W.  should  attain  21 ;  in  trust,  to  raise  out  of  the  rents,  or  by  sale  or  mortgage,  20002. , 
and  pay  the  same  to  H.  W..  when  he  attained  21 ;  and  ii  M.  W.  should  have  more  than  one 
younger  child,  to  raise  out  ot  the  rents  30002.,  and  pay  the  same  among  such  younger  children, 
share  and  share  alike  when  they  should  severally  attain  21 ;  and,  upon  further  trust,  to  apply 
a  proper  sum  out  of  the  rents,'for  the  education  and  maintenance  of  J.  R.  M.  W.  till  he  should 
attain  21,  and  then  to  pay  him  the  residue  of  them,  if  any  should  remain  after  performance  of 
the  before-mentioned  trusts;  and,  if  J.  R.  M.  W.  should  die  before  21,  then  to  apply  asuf- 
6cient  sum  from  the  rents  for  the  education  and  maintenance  of  H.  W.  till  he  should  attain  21, 
and  then  to  pay  him  the  residue  of  the  renu,  if  any  should  remain  after  performance  of  the 
before-mentioned  trusts,  and  in  the  mean  time  to  place  out  at  interest,  for  the  benefit  of  his 
nephews,  the  money  arising  from  the  said  rents;  and,  when  J.  R.  M.  W.  should  attain  21,  or, 
in  case  of  his  death,  when  H.  W.  should  attain  21,  or,  in  case  of  his  death,  when  the  daughter 
of  M.  W.  should  attain  21 » to  the  use  of  J.  W.  and  his  assigns,  for  life,  $aH9  wsste ;  remainder 
to  trustees,  to  preserve  contingent  remainders;  and,  after  the  death  of  J.  R.  M.  W.,  to  the 
use  of  the  first,  second,  third,  and  all  and  every  other  son  and  sons  of  the  body  of  J.  R.  M.  W. 
tanrfttlly  issoing,  severally,  successivelv,  and  in  remainder,  according  to  priority  of  birth,  and 
of  the  several  and  respective  heirs  mate  of  his  and  their  respective  body  and  hoflies  lawfully 
issuing,  the  elder  always  to  take  before  the  younger,  and  the  heirs  male  of  his  and  their  body 
and  bodies  issuing ;  and,  in  default  of  such  issue,  to  the  first,  second,  and  third,  and  all  and 
every  other  daugnter  and  daughters  of  the  body  of  J.  R.  M.  Vf.  lawfully  issuing,  severally 
and  successively,  according  to  priority  of  birth,  and  of  the  heirs  male  of  the  respective  body 
and  bodies  of  such  first  and  other  daughters  lawfullv  issuing,  the  elder  of  such  daughter  and 
daughters,  and  the  heirs  male  of  her  and  their  body  and  bodies,  always  to  take  before  the 
younger  of  them,  and  the  hein  male  of  her  and  th?ir  body  and  bodies  issuing ;  and,  for  the  de- 
nult  of  such  issue,  to  the  use  of  U.  W.  and  his  assigns,  for  Ufe,  m«s  waste ;  remainder  to  trus- 
tees, to  preserve  contingent  uses  and  estates,  and  then  to  the  use  of  his  sons  and  daughters,  in 
like  manner  sa  to  the  sons  and  daughters  of  J.  W. ;  and,  for  default  of  such  issue,  to  the  use 
of  his  niece,  the  daughter  of  M.  W.,  and  her  assigns,  for  life,  tans  waste,  and  then  to  the  use 
of  her  sons  and  daugnters,  in  like  manner  as  to.  the  sons  and  daughters  of  J.  R.  M.  W.  and  H. 
W. ;  and,  for  default  of  such  issue,  to  the  use  of  M.  W.  in  fee :  Provided  that  whoever  became 
poaseased  of  the  lands  should  take  divisor's  name,  ond  live  in  his  house,  otherwise  the  devise 
to  be  void  as  to  the  person  refusing ;  his  plate  and  furniture  to  remain  in  the  house  as  heir- 
looms. T.  M.  died,  leaving  his  sister  M.  W.,  her  sons,  J.  R.  M.  W.,  H.  W.,  and  three 
younger  children,  alive.    J.  R.  M.  W.  married,  and  died  under  age,  leaving  a  daughter,  M.  £. 

Held,  that,  on  the  death  of  J.  R.  M.  W.,  M.  E.  M.  W.,  became  entitled  to  the  lands  devised,  as 
tenant  in  tail  male,  subject  to  the  annuities,  &c. ;  that  the  heir-looms,  being  personalty,  vested 
in  her  at  the  same  rime,  and  that  she  was  entitled  to  the  possession  of  them  ;  and,  that  the 
perwnal  representative  of  J.  R.  M.  W.  was  entitled  to  the  savings  of  the  rents  and  profits  of  the 
estates  accrued  in  the  lifetime  of  J.  R.  M.  W.,  subject  to  the  annuities,  dec. 

These  bills  having  been  filed  >y  the  reapective  parties,  for  the  purpose  of 
carrying  'into  effect  the  trusts  of  the  will  hereinafter  stated,  and  declaring  the 
'3501  ^^^^  ^^  ^^^  several  parties,  the  causes  came  on  to  be  *heard  before  his 
-'  honour  the  vice-chancellor,  on  the  17th  March,  1820,  when  the  following 
case,  in  substance,  was  ordered  to  be  stated  for  the.  opinion  of  this  court :  Thomas 
Meredith,  of  Pentrebychan  Hall,  in  the  county  of  Denbigh,  by  his  will,  dated 
the  8th  September,  1801,  duly  executed  and  attested  to  pass  real  estates,  (after 
directing  payment  of  his  debts  and  funeral  expenses,)  devised  his  capital  and 
other  messuages,  tenements,  lands,  and  hereditaments,  with  their  respective  ap- 
purtenances, charged  with  two  annuities,  to  trustees,  their  heirs  and  assigns, 
until  his  nephew,  John  Warter,  the  son  of  his  sister  Margaretta  Warter,  should 
attain  the  age  of  21  years ;  and,  if  he  should  die  in  the  mean  time,  until  Henry 
Warter,  the  second  son  of  the  said  Margaretta  Warter,  should  arrive  at  Uiat 
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age ;  and,  if  the  said  Henry  Warter  should  die  in  the  mean  time,  until  the 
daughter  of  the  said  Margaretta  should  arrive  to  that  age ;  upon  trust,  among 
other  things,  to  raise  out  of  the  rents  and  profits  of  the  premises,  or  hy  sale  or 
mortgage  thereof,  or  of  a  competent  part  thereof,  the  fiill  sum  of  2000/.,  together 
with  all  costs  and  charges  attending  the  raising  of  the  same,  and  to  pay  the 
same  to  the  said  Henry  Warter,  the  younger  son  of  his  sister  Margaretta  Warter, 
as  soon  as  he  attained  the  age  of  21  years ;  and,  if  his  sister  should  happen  to 
have  more  than  one  younger  child,  to  raise  out  of  the  rents,  issues,  and  profits 
of  the  premises,  the  AiU  sum  of  3000/.,  and  pay  the  same  to  and  amongst  such 
younger  children,  share  and  share  *alike,  as  soon  as  they  should  severally  p«»,. . 
attain  their  ages  of  21  years ;  and,  upon  further  trust,  to  pay  and  apply  ^ 
a  proper  sum  of  money,  arising  from  the  rents  and  profits  of  the  premises,  for 
the  maintenance  and  education  of  his  nephew,  John  Warter,  tOl  he  should  arrive 
to  the  age  of  21  years ;  and,  when  John  Warter  should  attain  that  age,  to  pay 
him  die  residue  of  the  rents,  issues,  and  profits  of  the  premises,  if  any  should 
remain  after  performance  of  the  before-mentioned  trusts ;  and  if  John  Warter 
should  happen  to  die  before  he  attained  the  age  of  21  years,  then  to  pay  and 
apply  a  sufficient  sum  of  the  money  arising  from  the  rents  and  profits  of  the 
premises,  for  the  maintenance  and  education  of  his  nephew,  Henry  Warter,  till 
he  should  attain  the  age  of  21  years ;  and,  when  Henry  Warter  should  arrive 
at  that  age,  then,  upon  trust,  to  pay  him  the  rest  and  residue  of  the  rent,  issues, 
and  profits  of  the  prejmises,  if  any  should  remain  in  their  hands  after  perform- 
ance of  the  before-mentioned  trusts ;  and,  in  the  mean  time,  to  place  out  the 
money  arising  from  the  rents  and  profits  of  the  premises,  at  interest,  for  the 
benefit  and  advantage  of  his  said  nephew ;  and  when  and  as  soon  as  John 
Warter  should  attain  the  age  of  21  years,  or,  in  case  of  his  death,  when  and  as 
soon  as  Henry  Warter  should  arrive  at  that  age,  or,  in  case  of  his  death,  when 
and  as  soon  as  the  daughter  of  Margaretta  Warter  should  arrive  at  the  age  of 
21  years,  he  gave  and  devised  the  premises,  with  their  respective  appurtenances, 
subject  as  aforesaid,  to  the  said  trustees,  their  heirs  and  assigns,  to  the  use  of  his 
nephew,  John  Warter,  and  his  assigns,  for  life,  9an9  waste ;  remainder  to  trus- 
tees, to  preserve  contingent  remainders  ;  and,  after  the  decease  of  John  Warter, 
to  the  use  of  the  first,  second,  third,  and  all  and  every  other  son  and  sons  of  the 
body  of  John  Warter  lawfully  issuing,  severally,  successively,  and  in  remainder, 
as  they  and  every  of  them  should  be  in  priorit}'  of  birth  and  seniority  af  age, 
and  of  the  ^several  and  respective  heirs  male  of  his  and  their  respective  r^oRo 
body  and  bodies  lawfully  issuing,  the  elder  of  such  son  and  sons,  and  *- 
the  heirs  male  of  his  body,  being  always  to  be  preferred  and  to  take  before  the 
younger  of  them,  and  the  heirs  male  of  his  and  their  body  and  bodies  issuing  ; 
and,  in  default  of  such  issue,  to  the  use  of  the  first,  second,  third,  and  all  and 
every  other  daughter  and  daughters  of  the  body  of  John  Warter  lawfully  issuing, 
(severally,  successively,  and  in  remainder,  one  after  another,  as  they  and  every 
of  them  should  be  in  seniority  of  age  and  priority  of  birth,)  and  of  the  heirs 
male  of  the  respective  body  and  bodies  of  such  first  and  other  daughters  law- 
fully issuing,  tlie  elder  of  such  daughter  and  daughters,  and  the  heirs'  male  of 
her  and  their  body  and  bodies,  always  to  be  preferred  and  to  take  before  the 
younger  of  them,  and  the  heirs  male  of  her  and  their  body  and  bodies  issuing; 
and,  for  default  of  such  issuC;,  to  the  use  of  his  nephew,  Henry  Warter,  the 
second  son  of  the  said  Margaretta  Warter,  and  his  assigns,  for  life,  sans  waste  ; 
and,  afler  the  determination  of  that  estate,  to  the  use  of  trustees,  to  preserve 
contingent  uses  and  estates ;  and,  after  the  decease  of  Henry  Warter,  to  the  use 
of  his  sons  and  daughters,  iu  like  manner  as  to  the  sons  and  daughters  of  John 
Warter ;  and,  for  default  of  such  issue,  to  the  use  of  his  niece,  the  last-bom 
child  of  his  sister  Margaretta  Warter,  and  her  assigns,  for  life,  9ans  waste ;  and, 
after  her  decease,  to  the  use  of  her  sons  and  daughters,  in  like  manner  as  to  the 
sons  and  daughters  of  John  and  Henry  Warter ;  and,  in  default  of  such  issur 
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Co  the  use  of  his  sister  Margaretta  Warter,  in  fee :  Provided  always,  that  John 
Warter,  or  whatsoever  other  person  or  persons  should,  hj  virtue  of  the  devisor's 
will,  become  possessed  of  or  entitled  to  his  estates,  should,  from  the  time  he, 
she,  or  they  should  become  so  possessed,  take  upon  himself,  herself  or  them- 
selves, the  surname  of  MerediUi,  and  should  make  the  mansion-house  of  Pen- 
*S5S1  ^^^y^^^'u^  Rb\U  ^aforesaid,  their  usual  and  oommon  place  of  residence ; 
-^  and,  in  case  John  Warter  should  refuse  or  neg^lect  to  reside  at,  and 
make  use  of,  Pentrebychan  Hall,  as  his  usual  place  of  residence,  and  take  upon 
himself  the  surname  of  Meredith,  then  the  will  was  to  be  void,  to  all  intents, 
with  respect  to  him,  and  all  and  every  other  person  and  persons  claiming  under 
him  who  should  so  refuse  to  comply  with  such  directions  ;  and  in  like  manner 
in  respect  to  Henry  Warter,  and  the  daughter  of  Margaretta  Warter,  and  every 
other  person  and  persons  claiming  under  them  by  virtue  of  the  devisor's  will, 
in  case  he  or  they  should  refuse  to  take  the  surname  of  Meredith,  and  reside  at 
Pentrebychan  Hall;  and  as  to  all  his  household  goods  and  furniture,  and. all 
his  silver  plate  whatsoever,  that  should  happen  to  be  at  his  mansion-house  at 
Pentrebychan  Hall  at  the  time  of  his  death,  he  ordered  that  the  same,  or  any 
part  thereof,  should  not  be  sold,  disposed  of,  or  removed  from  thence,  but  that 
the  same,  and  every  part  thereof,  should  be  deemed  to  be  heir-looms,  for  the 
use  of  the  heirs  of  Pentrebychan  Hall  for  ever ;  of  which  will  the  devisor  ap- 
pointed Richard  Edwards,  and  his  aunt  Mary  Newton,  executors. 

The  devisor  being  dead,  his  will  was  proved  in  the  Consistory  Court  of  St. 
Asaph  by  both  executors.  Joseph  Warter  and  Margaretta  his  wife,  John 
Richard  Meredith  Warter,  (in  the  will  called  John  Warter,)  their  eldest  son, 
and  Henry  Warter,  their  second  son,  also  named  in  the  will,  survived  the  de- 
visor ;  and  Joseph  Warter  and  Margaretta  his  wife  also  had  living,  at  the  death 
of  the  devisor,  three  other  younger  children,  viz.  Joseph,  Thomas,  and  Mar- 
garetta Mary  Elizabeth,  being  the  daughter  mentioned  in  the  will. 

John  Richard  Meredith  Warter,  on  or  about  the  5th  August,  1816,  duly  in- 
termarried with  Jane  Jones;  and  on  or  about  the  6th  April,  1817,  died  intes- 
^114-1  tate,  without  *having  attained  his  age  of  21  years,  leaving  Jane  Warter, 
^  his  widow,  and  Margaretta  Elizabeth  Meredith  Warter,  his  only  child 
by  her  and  heir  at  law,  him  surviving. 

The  questions  for  the  opinion  of  die  court  are. 

First,  Whether,  upon  the  death  of  the  said  John  Richard  Meredith  Warter, 
under  21  years,  the  said  Margaret  Elizabeth  Meredith  Warter,  his  only  child, 
became,  and  is  now  entitled,  as  tenant  in  tail  male,  to  the  said  devised  estates 
and  premises,  either  as  a  legal  or  equitable  estate ;  and  whether  she  was  en- 
tided  to  the  possession  of  the  said  premises  immediately  on  the  death  of  her 
father,  or  at  any  and  what  subsequent  period  of  time. 

Second,  Whether  the  articles  directed  to  pass  as  heir-looms,  being  personalty, 
vested  in  her  absa.otely ;  and  whether  she,  on  the  death  of  her  father,  or  at 
what  other  period,  was  endded  to  the  possession  thereof. 

Third,  And  who,  whether  the  said  infant  child  of  the  said  John  Richard 
Meredith  Warter,  his  widow,  or  the  said  Henry  Warter,  is  entided  to  the 
savings  of  the  rents  and  profits  of  the  estates  accrued  due  in  the  lifetime  of 
the  said  John  Richard  Meredith  Warter. 

This  case  was  twice  argued  :  first,  in  Trinity  term  last,  by  Peake^  Serjt.,  for 
M.  E.  M.  Warter,  and  Bh$$ei,  Serjt.,  for  Henry  Warter  ;  and  now,  by 

Zcfis,  SerjL,  for  M.  E.  M.  Warter,  and  Fmighan^  Serjt.,  for  Henry  Warter. 

For  M.  E.  M.  Warier,  it  was  thus  argued  :---J;  R-  M.  Warter  took  a  vested 
estate  immediately  on  the  death  of  the  testator,  though  he  was  not  to  enter  into 
possession  dll  he  attained  21.  On  his  death,  before  attaining  21,  his  daughter 
took  an  estate  in  tail  male.  There  are  two  sets  of  provisions  in  the  will :  one 
set  relates  to  the  maintenance  and  education  of  parties  who  may  come  into  the 
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estate  while  under  age,  and  the  disposition  of  the  profits  while  such  parties 
continue  minors ;  the  *other  points  out  the  course  in  which  the  testator  r^osg 
intends  the  various  objects  of  his  bounty  should  succeed  to  the  property.  ^ 
If  the  first  of  these  two  sets  of  provisions  be  taken  separately,  without  con- 
sidering the  effect  of  the  other  at  the  same  time,  some  confusion  may  arise  ar 
to  what  might  have  been  the  testator's  intention;  but  if  the  two  sets  of  pro- 
visions be  considered  together,  as  they  ought  to  be,  in  order  to  collect  the  in- 
tention from  the  whole  of  the  will,  then  it  is  clear  that  the  living  till  21  was 
never  intended  by  the  testator  as  a  condition  precedent  to  J.  R.  M.  Warter*8 
being  entided  to  the  estate,  but  was  merely  mentioned  to  specify  the  time  when 
he  should  come  into  the  management  and  control  of  it,  and  the  case  then  falls 
completely  within  the  decision  oi  Manfield  v.  Dugard,  1  Eq.  Ca.  Abr.  lOSt 
which  was  a  stronger  case  than  the  present.  That  case  was  recognised  in 
Goodtitle  d.  Hayivard  v.  Whitby^  1  Burr,  233,  where  Lord  Mansfield  puts 
the  very  case  now  before  the  court.  The  doctrine  is  well  established,  being 
founded  on  BoraHorCa  case,  3  Rep.  19,  Fearne,  242,  6th  ed.,  and  repeatedly 
recognised  in  subsequent  cases,  Doe  d,  Weedan  v.  Lea,  3  T.  R.  41;  Tomkim 
V.  Tomkins,  cited  1  Burr.  234.  If  this  be  so,  the  trustees  took  a  chattel  in- 
terest sufficient  to  enable  them  to  perform  the  tnists  of  the  will ;  for,  if  these 
irusts  could  be  performed  by  any  quantity  of  estate  less  than  a  fee,  the  trus- 
tees take  no  more  than  is  sufficient  for  their  purpose,  Curtis  v.  Price,  12  Ves. 
jun.  89 ;  Doe  d.  Lee  Compere  v.  Hicks,  7  T.  R.  433  ;  Doe  d.  White  v.  Simpsont 
5  East,  162.  The  heir-looms  also  vested  in  him  when  the  estate  vested,  Carr 
v.  Lord  Erroll,  14  Ves.  jun.  478. — Sir  W.  CordelTs  case,  Cro.  Eliz.  315,  cited 
in  Manning*s  case,  8  Rep.  95  b.;  Liefe  v.  Saltingtone,  1  Mod.  189 ;  Dighton 
V.  *Tomlinson,  1  Comyns,  194;  S.  C.  1  Peere  Wms.  149;  Fates  y,  r0«*|. 
Compton,  2  Peere  Wms.  308 ;  Denn  v.  Satterthwaite,  1  Bl.  519,  were  ^  ^^^ 
.ilso  cited. 

For  Henry  Warter,  it  was  thus  argued : — ^It  may  be  admitted  that  the  pro- 
vision in  the  will  as  to  J.  R.  Warter's  dying  before  21,  is  not  a  condition  pre- 
<*.tident ;  but  it  is  a  condition  subsequent,  which,  on  his  dying  before  21,  devests 
i!ie  estate  which  vested  in  him  on  the  death  of  the  testator.  The  same  words 
may  effect  the  testator^s  intention,  Stocker  v.  Edwards,  2  Show.  398.  The  in- 
tention must  prevail  in  a  will,  where  that  intention  is  consistent  with  law ;  but, 
then,  the  intention  must  appear  on  the  will.  Now,  here  there  is  no  intention 
expressed  by  the  testator  to  provide  for  the  issue  of  J.  R.  M.  W.  in  case  of 
his  leaving  issue  before  21.  The  event  of  his  dying  before  21,  leaving  issue, 
was  not  in  the  testator's  contemplation :  and  if  so  held  to  be,  many  of  the  pro- 
visions of  the  will  must  be  expunged.  The  testator  had  in  view  the  possibility 
of  J.  R.  M.  W.'s  dyine;  without  issue  before  21 ;  and  for  that  contingency  he 
has  expressly  provided,  directing  the  profits  in  such  case  to  go  over  to  Henry. 
But  it  is  clear,  the  contingency  of  J.R.  M.  W.'s  dying  before  21,  and  leaving 
issue,  did  not  occur  to  his  mind ;  for,  if  it  had,  there  would  have  been  a  pro- 
vision to  meet  such  contingency  ;  and  it  cannot  now  be  provided  for,  unless  tlie 
court  interpolates  the  words,  "if  he  should  die  under  21  mthout  issue,*^  which 
there  is  the  less  ground  for  doing,  as  the  will  was  evidently  drawn  by  one  well 
skilled  in  law.  The  decision  in  Edwards  v.  Hammond,  reported  in  Shower 
under  the  name  of  Stocker  v.  Edwards,  turns  entirely  on  the  supposed  existence 
of  those  words  ;  ♦though,  upon  a  reference  to  the  record  in  arguing  a  later  r«qR7 
case,  Rromjield  y.Crowdcr,  1  N.  R.  3 13,  they  were  found  not  to  be  in  the  L 
will ;  but  here  the  testatorntfc  voluit  nee  dixit.  Nothing  is  more  usual  than  for  a 
man  to  forget  or  omit  provisions  in  a  will,  which  it  might  have  been  prudent  for 
him  to  have  inserted,  especially  in  such  a  case  as  the  present ;  for  it  is  much 
out  of  the  ordinary  course  of  things  that  a  man  should  marry,  die,  and  leave 
ipsue,  before  he  attains  21.  But,  if  there  be  such  an  omission,  the  court  can- 
not supply  it.     If  the  testator  meant  the  estate  to  descend  to  J.  R.  M.  W.'s  child 
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in  such  a  case,  why  has  he  left  the  rents  and  profits  to  Henry,  upon  J.  R.  M. 
W.'s  death  before  21  ?  It  is  not  necesaary  to  answer  the  cases  cited  on  the 
other  side ;  they  may  all  be  admitted,  and  are  not  at  variance  with  the  present 
ease.  In  those  cases  no  condition  was  annexed  to  the  devise,  and  the  single 
question  was,  whether  an  estate  vested  or  no  ;  there  were  no  words  to  raise  the 
point,  whether  a  dying  before  21  would  devest  that  estate.  Brownsword  v. 
EdwardSy  2  Ves.  243,  is  very  like  the  present  case ;  and  Bromfidd  v.  Crowder, 
1  N.  R.  313,  seems  in  point  for  what  is  now  contended.  So,  Doe  d.  Hunt  v. 
Meorej  14  East,  601,  Hodgson  v.  Ambrose,  Doug.  323,  and  Hay  v.  Earl  of 
Coventry^  3  T.  R.  83,  show  that  th^  words  of  a  devise  cannot  be  extended  by 
implication.  As  to  the  other  points,  it  may  be  admitted  that  the  first  taker  of 
an  estate  tail  would  be  entitled  to  the  heir-looms,  and  that  the  trustees  would 
not  take  a  greater  estate  than  would  suffice  for  their  executing  the  various  trusts 
under  the  will. 

In  reply,  it  was  urged,  that  Bromfidd  v.  Crowder,  and  Doe  d.  Hunt  v. 
Moore,  turned  on  the  particular  provisions  of  the  wills  on  which  they  were  de- 
ttoKtrt  cided,  and  '^thus  did  not  apply  to  the  present  case,  if  the  two  sets  of 
^  provisions  in  Thomas  Meredith's  will  were,  as  they  must  be,  taken  to- 
gether. All  the  reasoning  on  the  other  side  rested  on  the  separation  of  these 
provisions,  and  the  construing  them  singly ;  a  construction  which  the  court 
would  never  make,  but  would  rather  seek  to  discover  the  intention  from  the 
contents  of  the  whole  will  taken  together.  If  so,  the  cases  cited  at  first  were 
direcdy  in  point. 

The  following  certificate  was  afterwards  sent : 

This  case  has  been  argued  before  us  by  counsel ;  we  have  considered  it,  and 
are  of  opinion. 

First,  That,  upon  the  death  of  John  Richard  Meredith  Warter,  under  the 
age  of  21  years,  Margaretta  Elizabeth  Meredith  Warter,  his  only  child,  became, 
and  is  now,  entitled  to  the  devised  estates  and  premises,  as  tenant  in  tail  male 
of  the  legal  estate ;  and  that  she  was  entitled  to  the  possession  of  the  said  pre- 
mises immediately  on  the  death  of  her  father,  subject,  liowever,  to  the  annui- 
ties, debts,  and  legacies  charged  by  the  will  of  Thomas  Meredith. 

Secondly,  That  the  articles  directed  to  pass  as  heir-looms,  being  personalty, 
vested  absolutely  in  the  said  Margaretta  Elizabeth  Meredith  Warter,  on  the 
death  of  her  father,  and  that  she  was  then  entitled  to  the  possession  thereof. 

Thirdly,  That  the  personal  representative  of  the  said  John  Richard  Meredith 
Warter  is  entitled  to  the  savings  of  the  rents  and  profits  of  the  estates,  accrued 
in  the  lifetime  of  the  said  John  Richard  Meredith  Warter,  subject,  however,  to 
the  said  debts  and  legacies. 

R.  Daixas, 
J.  A.  Park, 

J.  BuRROUOHv 

Dec.  7,  1820.  J.  Richardson. 


•359]  'DALY  v.  BROOSHOFT. 

A  turnkey  cannot  be  bail. 

Onb  of  the  bail  brought  up  to  justify  in  this  case,  was  a  turnkey  of  the 
King's  'Bench  prison.  He  was  opposed,  as  falling  within  the  rule  of  Hil.  7 
Geo.  2,  which  forbids  sheriff's  officers,  and  others  concerned  in  the  execution 
of  process,  from  becoming  bail ;  and  the  court  being  of  opinion  that  he  fell 
within  the  rule,  he  was  rejected. 

Lawea,  Serjt.,  for  the  defendant. 

Onslow,  Serjt:,  for  the  plaintiff. 

Q 
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HANDFORD  v.  PALMER. 

1.  Tbe  declaratkm  ststed.  that  in  comidenition  plointifr  would,  at  th«  fequest  of  defendant* 
lend  him  a  hono,  defendant  promiaed  to  take  proper  care  rf  the  horse,  and  return  him  toftam- 
tif  in  at  good  a  eondtlion  a$  he  was  in  at  the  time  of  the  jfromiae,  or  pay  fifteen  guineat ;  the 
contract  proved  was,  in  addition  to  these  terms,  that  the  defendant  ehouUfnd  the  haree  sMof 
for  hiM  work:  Held,  that  the  contract  waa  sufficiently  stated  in  the  declaration,  and  acoordfing 
to  its  legal  efiect. 

A  party  who  borrows  a  horse  is  bound  to  keep  it,  unless  an  igreement  is  made  to  the  contrary. 

The  plaintiff  declared,  that  in  consideration  he  would,  at  the  request 
of  the  defendant,  deliver  and  lend  the  defendant  a  certain  horse,  from  the  10th 
of  November  to  Lady-day,  the  defendant  undertook  and  promised  that  he 
would  take  proper  care  of  the  horse,  and  would,  at  Lady-day,  return  him  to 
the  plaintiff  in  as  good  a  condition  as  he  was  in  at  the  time  of  the  defendant's 
makingr  that  promise ;  or  that,  on  failingr  to  do  so,  he  would  pay  the  plain- 
tiff 15/.  169.  Breach,  that  defendant  did  not  take  care  of  the  horse;  nor 
did  *he,  at  Lady-day,  return  the  horse  in  as  good  a  condition  as  he  was  r«A|M| 
in  at  the  time  the  promise  was  made ;  nor  did  the  defendant  pay  the  '- 
15/.  15«. 

At  the  trial,  before  Burrouoh,  J.,  Wells  Summer  assizes,  1820,  the  contract 
proved  was,  in  additioi  to  ihe  terms  above  stated,  that  the  defendant  should 
find  the  horse  meatfoi  his  work.     Verdict  for  the  plaintiff. 

Lms^  Seijt.,  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  a 
variance  between  the  contract  stated  in  the  declaration  and  that  given  in  evi- 
dence, urged,  that  it  did  not  appear,  from  the  declaration,  whether  the  plaintiff 
or  defendant  was  to  f(  ed  the  horse  during  the  time  of  the  loan,  and  that,  there- 
fore, the  whole  of  the  consideration  for  ti^e  bargain  was  not  stated. 

PeU^  Seijt.,  for  the  plaintiff,  answered,  that  the  consideration  was  set  out  in 
substance  and  effect ;  and  that  a  promise  to  take  care  of  a  horse,  is  a  promise 
to  feed  him,  if  nothing  is  shown  to  the  contrary. 

Dallas,  C.  J.  If  it  had  been  part  of  the  contract  that  the  plaintiff  should 
feed  the  horse  during  the  time  of  the  loan,  and  he  was  not  properly  fed,  the 
defendant  would  not  have  been  liable  for  that.  Every  contract  must  be  truly 
stated,  and  according  to  its  legal  effect;  but  it  is  sufficient,  if  it  be  stated  ac- 
cording to  its  legal  effect.  The  point  then,  is,  whether  this  contract  is  set  out 
according  to  its  legal  effect ;  and  we  must,  therefore,  inquire  what  the  law  will 
imply  on  such  a  contract;  and  the  natural  presumption  and  intendment  of  law 
is«  that  the  party  who  borrows  a  horse  is  bound  to  keep  it,  unless,  at  the  time, 
something  is  said  to  the  contrary.  But  independently  of  this,  tfie  rule  as  to 
r«etting  out  contracts  is,  that  it  is  sufficient  to  set  out  *such  parts  of  them  r«Q|i| 
as  are  relevant  to  the  consideration  and  breach,  and  will  entitle  the  ^ 
plaintiff  to  recover.  The  plaintiff,  here,  does  set  out  that  which  will  entitle 
him  to  recover.  He  does  not  complain  that  his  horse  has  not  been  fed,  but 
that  he  has  not  been  returned  in  good  order. 

Park,  J.,  expressed  himself  of  the  same  opinion,  and  referred  to  CoUerill  v. 
Cuff,  4  Taunt.  285;  Tempegt  v.  Rowling,  18  East,  18. 

Burrouoh,  J.  It  is  a  rule  in  pleading,  that  you  need  not  set  out  what  the 
law  implies,  and  it  implies  here  that  the  defendant  should  feed  the  horse ;  if  the 
defendant  did  not  feed  him,  how  could  he  return  him  in  as  good  a  condition  as 
he  rcjceived  him  ? 

Richardson,  J.  It  may  not  be  necessary,  in  all  cases,  to  set  out  the  whole 
contract,  but  only  u6  much  as  makes  the  consideration  for  the  promise.  I  think 
the  engagement  to  find  meat  was  no  part  of  the  consideration  for  the  defend- 
ant's promise.  If  the  converse  had  been  the  case,  and  the  plaintiff  had  en- 
gaged, it  might  have  been  so.  Sufficient  appears  on  tlie  declaration,  to  show 
the  consideration  for  the  defendant's  promise.     If  a  horse  is  lent,  surely,  the 
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law,  where  nothing  is  agreed  to  the  contrary,  caata  on  the  borrower  the  obliga- 
tion of  feeding  the  horse.  But,  in  effect,  the  contract  is  so  stated,  when  it  is 
said,  the  defendant  promised  to  take  care  of  him. 

Rule  refused. 


*362]  •PEACOCK  v.  PURVIS. 

A  stranger  became  poewBsed  of  a  crop  of  growing  corn  by  purchaae  at  a  sale  under  ajE«n/<ic«u, 
upon  which  aale  the  landlord  was  paid  a  year*s  rent.  The  landlord,  before  the  com  was  ripe, 
distrained  it  for  rent  due  subsequently  to  the  sale :  Held,  that  the  distress  was  ill. 

Growing  com  sold  under  a  Jitri  faeiat  cannot  be  distrained  for  rent,  unless  the  purchaser  allow 
it  to  remain  on  the  ground,  an  unreasonable  time  after  it  is  ripe. 

Rbplkvin  for  growing  com.  Cognisances  for  half  a  year*s  rent,  due  the 
12th  of  May,  1819.  Pleas.  First,  nan  tentdi;  second,  a  writ  oi fieri  fadas 
issued  upon  a  judgment  recovered  by  the  plaintiff,  in  Hilary  term,  1819,  against 
W.  Peacock,  under  which  the  sheriff  seized  the  com  on  the  28th  April,  1819, 
and,  having  paid  the  landlord  one  year's  rent,  sold  the  com  (not  saying  by  agree- 
ment in  writing)  to  the  plaintiff,  who  then  became  possessed  of  the  same. 
There  were  also  pleas,  stating  a  custom  for  a  waygoing  crop.  General  demur- 
rer and  joinder. 

Huliock^  Seijt.,  for  the  defendant,  stated  the  question  to  be,  whether  growing 
com  seized  under  a  fieri  facias  is  liable  to  the  landlord's  distress,  in  respect  of 
rent  .accruing  subsequendy  to  the  seizure  under  the^L/a.,  the  sale,  and  the 
sheriff's  departure,  [Bubrouoh,  J.  And  before  the  corn  could  be  taken  awayl 
and  objected,  first,  that  the  plea^  were  bad  on  the  face  of  them,  in  respect  of 
their  not  showing  (as  he  contended  they  ought  under  the  statute  of  frauds,) 
that  the  property  in  the  corn  (being  an  interest  in  land)  was  transferred  to  the 
plaintiff  by  writing,  a  degree  of  certainty  necessary  in  a  plea,  though  the  rule 
might  be  otherwise  as  to  a  declaration.  Case  v.  Barber^  Sir  T.  Raym.  450. 
An^  see  1  Wms.  Saund.  276  n,  1,2;  Emmerstm  v.  Hetlis^  2  Taunt.  38  ;  Cro«- 
hy  V.  Wadsworth,  6  East,  602.  But  the  court  being  against  him  on  this  point, 
and  observing  that  assignments  of  terms  of  years  were  commonly  pleaded  with- 
out a  statement  of  any  writing,  he  then  urged,  that  admitting  that  growing  crops 
*96l1  could  be  taken  in  execution  *(  which  could  not  now  be  disputed,  though  it 
^  was  by  no  means  clear  how  the  law  became  established,)  a  party  who 
purchased  such  crops  under  aySeW/ketos,  purchased  them,  subject  to  all  the  legal 
liabilities  which  attached  to  them.  Liability  to  a  distress  for  rent  was  an  insepara- 
ble incident  to  all  goods  found  on  a  tenant's  premises,  and,  by  the  1 1  Geo.  2,  grow- 
ing crops  were,  in  this  respect,  placed  on  the  same  footing  as  goods  and  chat- 
tel. If  a  party  bought  a  horse  or  cart  under  an  execution,  and  chose  to  leave 
them  on  the  premises,  it  was  clear,  they  were  liable  to  distress.  If  this  corn 
had  been  sold  by  the  tenant,  it  would  also  have  been  clearly  liable,  and  the 
sheriff  could  only  sell  it,  subject  to  the  liabilities  and  charges  which  he  found 
attached  to  it.  Things  purchased  under  ah  execution  should  be  taken  away  at 
once,  for  they  are  not  protected  after  the  sheriff  is  gone.  Blades  v.  Arundale^ 
1  M.  &  S.  711;  and,  therefore,  the  com,  in  the  present  case,  could  not  be  in 
eustodiiL  legis.  So  that,  before  or  after  it  was  cut  down  by  the  purchaser,  the 
landlord  was  entitled  to  distrain  it,  like  any  other  chattel  on  the  premises. 
Par  slow  Y,  Cripps^  1  Comyns,204,  Bnd  Eaton  v.  Southby,  Willes,  131,  seemed 
to  countenance  this  doctrine,  though  there  was  no  decided  case  on  the  subject: 
but  in  Gwilliam  v.  Barker ^  1  Price,  277,  there  was  a  dictum  of  Thomson,  C. 
B.,  exactly  in  point.  If  the  law  were  otherwise,  the  landlord  might  always  be 
defrauded  of  the  rent  for  a  tenant's  offgoing  crop,  by  the  tenant's  colluding  with 
some  fictitious  creditor,  and  transferring  the  crop  under  an  execution. 

D'Ojflejf,  Seijt.,  for  the  plaintiff.    If  the  doctrine  advanced  on  the  other  sid# 
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be  law,  all  writs  ofJUrifadaa  for  the  sale  of  growings  crops  will  be  nugatory  ; 
for  no  *niai>  will  buy,  unless  he  can  be  assured  of  reapir^  the  fruits  of  r^oQA 
his  purchase.  Though,  after  the  departure  of  the  sheriff,  crops  sold  ^ 
under  an  execution  are  not  absolutely  in  ctutodiA  legis,  yet  they  are  still  within 
the  object  and  scope  of  the  proceeding ;  that  proceeding  is  not  a  mere  form  to 
transfer  the  property  to  a  purchaser,  b^t  has  for  its  object  to  satisfy  a  judgment 
creditor,  who  will  never  be  satisfied  if  a  landlord  can  intervene  and  deprive  him 
of  his  purchase.  Admitting  that,  after  a  sale  by  the  tenant  himself,  tlie  crop, 
if  not  taken  away,  would  be  liable  to  distress  by  the  landlord,  the  case  here  is 
very  different  from  that  of  a  sale  by  the  sheriff.  The  sale  by  the  tenant  is  not 
like  that  by  the  sheriff,  a  transfer  by  operation  of  law,  to  satisfy  a  judgment 
creditor,  with  a  provision  to  guard  the  rights  of  the  landlord,  by  allowing  him 
a  year's  rent  before  any  thing  is  paid  over.  In  all  the  cases  where^  landlord 
has  been  permitted  to  distrain  goods  sold  under  an  execution,  the  purchaser  has 
left  them,  voluntarily,  on  the  premises,  omitting  to  remove  them  within  a  rea- 
sonable time  :  but  here,  the  purchaser  was  obliged  to  leave  his  crop  to  ripen, 
and  could  not  take  it  away  before  harvest  time,  without  committing  waste  and 
spoliation.  So  that  the  only  question  in  all  these  cases,  is,  whether  or  no  the 
property  has  been  removed  within  a  reasonable  time ;  with  respect  to  growing 
crops,  the  reasonable  time  must  certainly  extend  to  harvest.  It  would  be  most 
unjust,  if  the  landlord,  having  had  one  year's  rent  out  of  the  sale  of  the  crop 
on  ihe  fieri  faciaSy  should  now  be  permitted  to  distrain  for  another  half-year  on 
the  same  crop.  As  to  the  cases,  there  is  not  one  which  authorizes  the  defend- 
ant's plea.  In  Eaton  v.  SmUhby^  the  decision  turned  on  another  point,  namely, 
that  the  emblements  of  an  offgoing  tenant  were  not  distrainable  for  the  rent  of 
an  incoming  tenant.  The  dictum  of  Thomson,  C.  B.,  in  Gwilliam  v.  Barker^ 
was  extra-judicial,  *and  seems  to  be  contradicted  in  Hoskins  v.  Knight^  r*qAS 
I  M.  &  S.  245.     Blades  v.  Arundale  does  not  apply.  ^  ^^ 

Btdlock,  in  reply.  Executors  and  assignees  take  by  operation  of  law,  and 
yet  goods  in  their  hands  are  distrainable  for  rent  due  from  the  testator  or  bank- 
rupt :  but  the  party  here  does  not  come  in  by  operation  of  law.  'The  sheriff, 
indeed,  may  sell  by  operation  of  law,  but  the  purchaser  takes  under  his  contract. 

Dallas,  C.  J.  Though  this  question  is  not  altogether  new,  there  certainly 
are  no  decisions  expressly  in  point.  But  different  cases  have  been  referred  to ; 
first,  one  in  Willes ;  next,  a  case  containing  a  dictum  of  the  late  lord  chief  baron; 
and  I  shall  begin  by  adverting  to  these,  before  I  proceed  to  investigate  the  prin- 
ciples on  which  the  present  case  must  turn.  In  the  casein  Willes,  the  question 
now  before  us  was  not  decided,  although  it  was  presented  for  the  consideration 
of  the  court ;  because,  upon  the  facts  of  that  case,  it  became  necessary  to  decide 
it.  But  it  was  certainly  stated,  that  if  the  present  question  should  occur,  **  it 
might  have  required  very  good  consideration,  it  being  a  point  of  very  great  con- 
sequence. That  goods  taken  in  execution,  or  even  goods  distrained  damage 
feasant,  are  in  the  custody  and  under  the  protection  of  the  law,  and,  therefore, 
cannot  be  distrained  for  rent,  is  expressly  holden  in  Co.  Lit.  47  a,  and  several 
other  books ;  and  we  are  inclined  to  be  of  this  opinion."— >*'  But  we  think  we 
have  no  occasion  to  enter  any  further  into  this  matter,  because  we  are  all  clearly 
of  opinion,  that  if  there  had  been  no  execution  in  the  present  case,  yet  the  corn 
could  not  be  distrained."  That  case,  therefore,  only  proves  the  court  to  have 
thought,  that  this  point,  if  presented  for  decisicm,  would  have  required  their  beat 
consideration.  Gwilliam  v.  *  Barker  was  similar,  in  fact,  to  tiie  present 
case,  though  the  question  before  the  court  in  that  case  is  not  the  question 
here. 

It  is  admitted  that  a  dictum  is  to  be  found  in  that  csise,  in  favour  of  the  land- 
lord's right  to  distrain,  but  that  was  not  the  point  on  which  the  decision  turned ; 
and  this  dictum  of  a  moment  is  perhaps  impaired  by  what  follows.  '^  I  do  not 
think  the  statute  applies  to  com  in  the  blade  ;  it  would  be  a  monstrous  thing  to 
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cut  it  in  such  a  state."  So  that  it  seems  inconsistent  with  the  argument  used 
to-day,  and  with  the  statute,  because  by  the  statute,  corn  in  the  blade  may  be 
distrained.  This,  therefore,  being  a  new  question,  that  is  a  new  question  in 
judgment,  and  one  on  which  no  express  decision  can  be  found,  we  must  recui 
to  principle,  in  order  to  arrive  at  a  decision ;  and,  in  considering  the  point  on 
principle,  we  must  look  to  the  reason  and  sense  of  the  thing.  With  respect  to 
an  execution  on  goods,  the  course  of  the  sherifT  is  clear  and  easy ;  he  seizes, 
makes  a  bill  of  sale,  delivers  the  goods  to  the  purchaser,  and  retires ;  and  why 
does  he  deliver  the  goods  ?  because  he  can  deliver  them,  and  is  therefore  bound 
to  do  so :  that  makes  it  necessary  for  us  to  consider  the  distinction  between 
goods  and  growing  corn.  It  is  admitted,  the  law  authorizes  growing  corn  to  be 
seized ;  and  why  ?  to  satisfy  the  judgment. 

But  the  writ  o{  fieri  facias  would  be  quite  nugatory  towards  such  a  purpose, 
in  a  case  like  the  present,  if  the  right  of  the  party  were  to  cease  the  moment 
the  bill  of  sale  is  executed,  and  if  he  were  not  allowed  tu  wait  till  the  corn 
became  ripe  and  valuable,  in  order  to  reap  the  benefit  of  his  purcliase.  With 
respect  to  goods,  it  is  true,  the  sheriflf,  or  the  person  purchasing  of  him,  is  bound 
to  remove  them  within  a  reasonable  time ;  but  it  is  to  the  delivery  that  the  law 
looks,  and  that  must  be  made  within  a  reasonable  time ;  so  here,  the  sherifT  is 
*^fi7l  *bound  to  deliver,  and  in  a  reasonable  time  ;  but  being  so  bound,  when 
-I  is  it  he  can  deliver  ?  when  the  corn  Is  ripe ;  and,  after  that  period,  it 
must  not  remain  an  unreasonable  time.  The  question,  therefore,  always  is, 
what  is  a  reasonable  time  for  delivery  ?  and  I  fully  agree  with  the  counsel  for 
the  plaintiflT,  that  the  delivery  of  the  crop  and  the  satisfaction  of  the  judgment, 
are  the  objects  of  the  law ;  that  not  only  things  actually  in  the  hands  of  the 
sheriff  are  in  custodiA  legis,  but  that,  virtually,  all  things  taken  in  execution 
remain  in  such  custody  till  the  sheriff  can  deliver  them,  so  as  to  give  effect  to 
the  judgment.  If  there  be  any  doubt  as  to  this,  we  should  refer  to  the  statutes 
respecting  landlords ;  by  those  statutes,  growing  corn  is  considered  as  goods; 
and  the  provisions  touching  a  distress  of  such  com  are,  that  it  is  to  be  distrain- 
ed as  if  it  were  goods  and  chattels.  I  put,  therefore,  the  same  construction  on 
this  case,  in  favour  of  creditors,  as  obtains,  under  the  statutes,  in  favour  of  land- 
lords. My  opinion  clashes  with  no  authority ;  and  being  called  on  to  decide 
on  principle,  I  think,  on  principle,  the  defendant  had  no  right  to  distrain. 

Park,  J.  The  question  was  well  put  by  the  counsel  for  the  defendant,  with 
the  addition  which  was  made  by  my  brother  Burrodoh  ;  and  that  is  the  fair 
question  in  this  case.  If  the  decision  of  the  court  were  any  other  than  it  is  to 
be,  the  effect  of  the  law  would  be  entirely  destroyed ;  because,  how  could  the 
law  be  available  to  execution,  if  those  who  purchased  under  a  sheriff  were  not 
allowed  to  retain  what  they  had  bought  ?  But  the  doctrine  is  not  entirely  new ; 
for,  though  there  was  no  direct  decision  on  the  point  in  the  case  in  Willes,  the 
language  of  the  court,  there,  is  a  pretty  strong  ailment,  to  show  that  their 
opinion  was  against  what  the  defendant  contends  for.  I  agree  with  the  counsel 
9oacn  ^^^  *^®  plaintiff  in  his  argument,  that  if  the  law  *authorizes  this  properly 
-^  to  be  taken  under  an  execution,  it  authorizes  every  thing  which  will 
make  that  execution  available.  Here,  all  was  done  which  was  requisite  to 
render  the  seizure  legal ;  the  landlord  had  his  deduction  fairly  allowed  at  the 
time,  and  the  purchaser^must  be  allowed  to  retain  what  the  law  has  given  him. 

BuRROVoH,  J.  I  have  a  high  opinion  of  whatever  proceeded  from  the  late 
Chief  Baron  Thompson,  but  1  do  not  think  that  which  has  been  ascribed  to  him 
was  his  deliberate  opinion ;  and  the  intimation  of  the  court  in  Willes  is  an  au- 
thority the  other  way.  I  am  clearly  of  opinion  that  these  goods  were  in  the 
custody  of  the  law.  For,  how  does  the  case  stand  ?  Here  is  a  judgment  cre- 
ditor, who  purchases  growing  corn  under  an  execution,  but  he  has  no  satisfac- 
tion till  the  com  is  carried  away,  and  till  then,  he  is  under  the  protection  of  the 
law.  The  case  of  assignees  and  executors  differs  from  the  present :  they  stand 
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only  in  the  place  of  the  bankrupt  and  testator,  and  there  is  a  continuation  of  the 
same  right  of  property ;  here,  the  property  is  transferred  from  one  hand  to 
another.  Supposing  we  were  not  to  decide  as  we  have  done,  it  would  only 
alter  the  practice,  and  cause  executions  to  be  kept  alive  from  term  to  term,  it 
being  clear  that  the  landlord  is  entitled  to  no  more  than  one  year's  rent  on  the 
execution  of  a  Jieri  facias, 

Richardson,  J.  I  am  of  opinion,  that  crops  in  the  hand  of  the  sheriff's 
vendee  are  protected  from  distress ;  and  this  is  a  necessary  consequence  of  al* 
lowing  such  crops  to  be  liable  to  seizure*  That,  however,  is  clearly  so,  though 
little  on  the  subject  is  to  be  found  in  the  books.  It  has  always  been  held  as 
undoubted,  which  perhaps  is  the  reason  why  so  little  appears ;  such  crops  are 
fructus  industriales,  which  would  go  to  tiie  executor,  and  therefore  have  been 
considered  seizable  as  goods  *and  chattels.  But,  where  the  law  authorizes  r^o^g 
a  seizure,  it  authorizes  all  that  which  will  make  the  seizure  available.  ^ 
Now  here  the  seizure  would  be  utterly  unavailable,  if  tlie  purchaser  could  not 
retain  that  which  he  bought  uifder  the  sheriff's  sale.  Eaton  v.  Southby  comes 
very  near  the  present  case,  though  there  it  was  not  necessary  to  decide  the 
point ;  but  the  chief  justice,  in  delivering  the  judgment  of  the  court,  thought 
growing  crops  might  be  protected  afier  side  by  the  sheriff.  Though  the  statute 
of  11  Geo.  2,  gives  landlords  great  powers,  which  they  did  not  possess  before, 
yet  it  only  enabled  them  to  distrain  crops  in  the  same  manner  as  other  goods. 
But  other  goods  must  always  be  taken  as  subject  to  any  prior  rights  which  may 
have  attached  to  them :  here,  a  right  had  attached  to  the  crop  in  question,  in« 
compatible  with  the  landlord's  distress.  In  order,  tlierefore,  to  make  the  writ 
of  Jleri  facias  available  to  the  purposes  for  which,  bylaw,  it  was  intended, 
there  must  be,  in  this  case, 

Judgment  for  the  plaintiff. 


ABBOTTS  and  Another  v.  BARRY. 

The  defendant  having  frandulently  indnoed  the  plaintiff  to  sell  gooda  to  A.,  who  could  not  pay 
for  them ;  and,  on  the  nominal  resale  of  these  goods  by  A.,  in  which  the  defendant  was  reaily 
concerned,  having  obtained  himself  the  money  paid  on  such  resale :  Held,  that  the  plaintiff  - 
might,  in  an  action  for  money  had  and  receivea,  recover  of  the  defendant  the  value  of  the 
goods  unpaid  for  by  A. 

Assumpsit  for  goods  sold  and  delivered,  money  had  and  received,  and  the 
other  money  counts,  (a)  The  following  case,  in  substance,  was  proved  at  the 
trial  ^before  Park,  J.,  (London  sittings  after  Trinity  term  last:)  Phillips  r«o7A 
being  indebted  to  the  defendant,  for  the  purpose  of  discharging  the  ^ 
debt,  procured  wines  from  the  plaintiffs,  by  a  string  of  contrivanoes,  which 
amounted  to  a  gross  fraud,  paying  the  plaintiffs  only  half  the  price  of  the 
wines,  and  giving  a  bill,  which  was  of  no  value,  for  the  residue.  In  these  con- 
trivances, the  defendant  was  prime  mover  and  participator,  and  furnished  Phil- 
lips  with  the  money  to  pay  in  part.  The  wines  were  then,  under  defendant's 
direction  and  brokerage,  sold  in  Phillips'  name,  to  Bunyan,  who  accepted  a 
bill  drawn  by  Phillips  for  the  amount,  which  Phillips  immediately  endorsed  to 
the  defendant. 

The  jury  found  a  verdict  for  the  plaintiffs,  on  the  ground  that  a  gross  fraud 
had  been  practised  on  them  by  the  defendant;  the  learned  judge  giving  leave 
to  the  plaintiff  to  move  to  set  aside  this  verdict,  and  enter  a  nonsuit.  Accord- 
ingly, 

Vaughan^  Serjt.,  having,  in  the  last  term,  obtained  a  rule  nisi  to  that  effect; 

jPe//,  Seijt.,  now  showed  cause,  and,  after  stating  the  circumstances  of  the 

\fiL)  There  was  a  special  count  which  was  abandoned. 
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fraud,  cited  ffUI  v.  Perrotij  3  Taunt.  274,  as  governing  the  present  case,  which 
Dallas,  C.  J.,  said  he  could  not,  in  principle,  distinguish  from  the  present. 

Vaughan^  Seijt.,  contrd^  endeavoured  to  mitigate  the  fraud,  and  to  distinguish 
the  case  from  Hill  v.  Perrolt,  observing  that,  in  that  case,  the  action  was  for 
«Qivi-i  goods  sold  and  delivered;  and  contending  that,  in  the  ^present  case, 
•J  there  was  no  money  actually  had  and  received. 

Dallas,  C.  J.,  I  think  that  this  rule  ought  to  be  discharged,  and  upon  this 
plain  ground,  that  the  jury  have  found  a  fraud  in  the  defendant,  committed  by 
him  through  the  nhedium  of  Phillips.  Nor  can  I  distinguish  between  Phillips 
and  the  defendant  in  the  prosecution  of  this  fraudulent  transaction,  for  Phillips 
stands  in  the  light  of  agent  to  the  defendant,  throughout  the  whole  contrivance. 
But  it  is  not  necessary  to  go  that  length,  nor  do  I  wish  to  come  to  any  decision 
uncalled  for  by  the  case  before  the  court.  I  confine  myself,  strictly,  to  this. 
Here  was  a  sale  of  wines,  the  property  of  the  plaintiffs,  brought  about  by  fraud 
and  collusion,  in  which  the  defendant,  who  was  to  reap  the  benefit  of  such  sale, 
was  prime  mover.  Now,  it  is  admitted,  that  a  sale  effected  by  fraud,  works  no 
change  of  property ;  the  property,  then,  in  this  case,  remained  in  the  original 
owner,  and  therefore  I  hold  the  profits  of  the  sale  in  the  hands  of  the  defend- 
ant, to  be  so  much  money  had  and  received  by  him,  to  the  use  of  the  plaintiffs, 
who  were  the  original  proprietors.  On  this  ground,  I  am  of  opinion,  that  this 
application  must  be  dismissed. 

Park,  J.  This  was  a  case  of  the  most  gross  fraud,  practised  by  the  defend* 
ant  on  the  plaintiffs,  through  the  instrumentality  of  Phillips,  and  no  violence 
will  be  necessary  to  bring  it  within  the  decided  cases.  HiU  v.  Perrott  is  not, 
in  principle,  to  be  distinguished  from  this  case ;  and  I  have  a  manuscript  note 
of  an  additional  point  which  was  ruled  in  the  case  of  Corking  v.  Jarrard^  1 
*2r72l  ^^>^P^*  ^'7'  *^^  appeared  there,  that  a  servant  had  received  money 
-'  from  her  master,  and  applied  it  to  the  purposes  of  lottery  insurance. 
Lord  Ellenborouoh  held,  on  the  authority  of  Clarke  v.  Shee,  Cowp«  197, 
that  the  master  might  recover  the  money  back  from  the  lottery  office  keeper,  as 
money  had  and  received. 

BuRROuoH,  J.,  concurred. 

Rule  discharged,  (a) 

(a)  Richardson,  J.,  was  tbsent. 


WHITEHEAD  v.  HOWARD. 

DaelantioD,  that  defendant,  on  oonnderation,  &c,  promised  to  invest  plaintiirs  money  on  good 
•ecurity:  Breach,  that  he  inTested  it  on  bad  aecuritx;  Pleas,  general  issue  and  statute  of 
liroitatione :  Replication,  that  defendant  promised  as  above,  wuhin  six  years :  Proof,  the^ 
within  that  time  defendant  acknowledffed  the  security  to  be  bad,  and  promised  that  plaintiff 
should  be  paid :  Held,  that  phiintiir could  not  recover,  the  declaration  stating  no  debt  to  which 
the  Bubeeauent  promise  could  be  applied. 

Held,  also,  that  the  defendant  was  not  liable  on  a  count  upon  an  account  stated ;  nor  on  a  count 
for  money  had  and  received,  as  having  received  money  for  one  purpose  and  applied  it  to 
another. 

AssuMPsrr.  The  first  count  stated,  that,  in  consideration  the  plaintiff  would 
employ  defendant,  dl^.,  defendant  undertook  to  invest  certain  moneys  of  plain- 
tiff's in  good,  valid,  and  sufficient  security.  Breach,  that  the  defendant  invested 
plaintiff's  money  in  bad  security.  There  were  other  counts  varying  the  state- 
ment, the  usual  money  counts,  and  a  count  on  an  account  stated.  Pleas,  gene- 
ral issue  and  statute  of  limitations.  Replication,  *'  That  defendant  did,  within 
six  years  next  before  the  commencement  of  this  suit,  undertake  and  promise  in 
manner  and  form  as  the  plaintiff  hath  above  thereof  complained  against  him." 
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*At  the  trial,  before  Dallas,  C.  J.,  Middlesex  sittings  after  Trinity  r#Q.y« 
term  last,  it  was  proved,  that  the  plaintiff,  in  1808,  had  employed  the  ^ 
defendant  to  invest  money  for  him  by  way  of  annuity ;  that  part  of  the  security 
proposed  by  the  defendant,  consisted  of  some  copyhold  premises,  supposed  to 
belong  to  one  Alston ;  that  the  defendant  never  inspected  the  rolls  of  the  manor 
in  which  the  copyhold  was  situate ;  that  though,  in  fact,  Alston  possessed  no 
such  copyhold,  the  plaintiffs  money  was  made  over  to  Alston,  who  granted  an 
annuity  for  it,  which  was  paid  by  the  hands  of  the  defendant,  till  1814,  when 
Alston  became  bankrupt ;  that,  at  the  time  of  the  transaction,  the  plaintifTs  two 
sons  were  clerks  in  the  defendant's  office,  were  in  some  degree  consulted  by 
the  plaintiff,  and  might,  if  they  had  thought  fit,  have  inspected  the  rolls  of  the 
manor ;  that,  upon  Alston's  bankruptcy,  and  the  state  of  the  security  being  dis- 
covered, Gibbs,  the  defendant's  managing  clerk,  promised  that  the  plaintiff 
should  be  paid,  which  promise  was  afterwards  recognised  and  confirmed  by  the 
defendant. 

The  jury  found  a  verdict  for  the  plaintiff,  the  learned  judge  reserving  it  to 
the  defendant  to  move  to  set  aside  the  verdict,  and  enter  a  nonsuit.  Accord- 
ingly, 

VaughoHj  Serjt.,  having  obtained  a  rule  to  that  effect, 

Len$  andPc//,  Serjts.,  for  the  plaintiff,  admitted,  that  there  might  be  some 
difficulty  as  to  the  special  count,  or  the  subsequent  promise,  afler  the  decision 
in  Short  v.  McCarthy,  3  B.  d&  A.  626 ;  but,  at  all  events,  the  money  might  be 
recovered,  on  the  count  for  money  had  and  received,  on  the  ground  that  when 
.  a  party  receives  money  for  one  purpose  and  applies  it  to  another,  the  party  fur- 
nishing the  money  may  call  for  it  again,  in  consequence  of  his  *instnlc-  r«qw^ 
tions  not  having  been  pursued.  Here,  the  defendant  received  the  money,  *- 
for  the  purpose  of  investing  it  in  good  security ;  but,  disobeying  such  instruc- 
tion, he  chose  to  invest  it  in  bad  security ;  and  after  this  misapplication,  the  plain- 
tiff could  only  consider  the  defendant  as  having,  at  least,  received  the  money  to 
the  plaintifTs  use.  [Dallas,  C.  J.  You  must  make  out  that  the  defendant  re- 
ceived the  money ;  whereas  it  was  transferred  to  Alston,  and  the  annuity  actu- 
ally paid  for  some  time.]  It  was  very  probable,  from  the  evidence,  that  Alston's 
name  was  only  colourably  introduced,  and  that  he  never,  in  fact,  received  the 
money.  The  annuity  was  never,  in  fact,  paid  by  him  to  the  plaintiff,  but  only 
an  account  kept  up  in  the  defendant's  books ;  and  this,  coupled  with  the  de- 
fendant's expressions,  must  certainly  entitle  the  plaintiff  to  recover  on  the  count 
upon  an  account  stated. 

Vaughan,  Serjt.,  contra,  was  stopped  by  the  court. 

Dallas,  C.J.  I  am  of  opinion,  that,  in  this  case,  a  nonsuit  must  be  entered. 
I  shall  first  consider  the  case  as  it  stands  upon  the  facts,  and  those  facts  I  shall 
first  view,  without  reference  to  the  manner  in  which  the  action  is  framed.  It 
appears,  then,  that  Howard,  who  carried  on  the  business  of  negotiating  annui* 
ties,  was  employed  by  Alston,  to  raise  a  sum  of  money  upon  annuity  security. 
Howard  applied  to  the  plaintiff,  or  the  plaintiff  to  Howard,  one  or  the  other,  it 
is  immaterial  which ;  but  the  material  fact  is,  that  Howard  represented  part  of 
the  security  to  consist  of  a  copyhold  estate,  which  he  said  Alston  possessed, 
but  which,  it  turned  out,  Alston,  at  that  time,  did  not  possess ;  Howard  having 
made  no  search  or  inquiry  one  way  or  the  other.  It  is  necessary  to  observe 
here,  tliat  the  plaintiff  did  not  repose  his  confidence  in  Howard  alone ;  he  con- 
tided  also  in  ♦his  own  sons ;  they  might  have  made  a  search  if  they  had  r^o*. 
thought  it  fit,  and  there  was  a  negligence  in  their  not  doing  so.  It  does  ^ 
not  appear  that  there  is  any  thing  in  the  facts  of  the  case,  which  would  warrant 
us  in  saying,  that  there  was  any  fraud  on  the  part  of  Howard  ;  but  clearly  there 
was  gross  negligence.  Supposing,  then,  an  action  to  have  been  brought  against 
Howard,  on  the  ground  of  his  not  exercising  a  proper  degree  of  care  in  his 
business,  in  such  an  action,  properly  framed,  the  plaintiff  might  certainly  have 
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recovered.  This  action  is  not  so  brought,  but  .is  framed  on  the  footing  of  an 
express  undertaking  having  been  given  by  Howard,  for  the  validity  and  suffi- 
ciency of  the  security  in  question.  Here,  it  appears,  the  defendant's  liability 
on  such  an  undertaking,  is  barred  by  the  statute  of  limitations,  unless  a  subse- 
quent promise  can  be  established ;  and,  if  so,  the  first  question  wotild  be, 
whether  the  liability  of  the  defendant  can  be  revived  by  any  subsequent  promise 
to  pay  a  debt,  with  which  he  was  not  originally  chargeable  ;  and,  upon  this  head, 
there  can  be  no  ground  for  doubt,  the  debt  originally  not  being  any  debt  of 
Howard's.  To  revive  a  debt  by  promise,  and  take  a  case  out  of  the  statute, 
there  must  be  an  antecedent  debt ;  and  if  a  promise  should  be  made,  where 
there  is  no  antecedent  debt,  it  would  be  necessary  to  frame  a  special  declaration 
on  such  a  promise.  Confining  myself,  then,  for  the. present,  to  what  appears 
in  the  special  count  of  the  declaration  before  me,  it  seems  to  me,  that  this  case 
is  decided  by  that  of  Sfwrt  v.  APCarthy^  The  facts  of  that  case  were,  that  in 
December,  1812,  the  plaintiff  having  agreed  to  give  a  Mrs.  Shaun  340/.  for  her 
interest  in  700/.  bank  annuities,  applied  to  the  defendant,  who  was  an  attorney, 
for  the  purpose  of  having  the  bargain  carried  into  effect.  The  instructions 
given,  were,  that  the  defendant  should  see  that  every  thing  was  right.  The 
*^7A1  ^^^^^  yrexe  accordingly  ^prepared  and  executed  at  the  time,  and  the 
^  money  was  tlien  paid  by  the  plaintiff.  It  subsequently  turned  out,  that 
no  inquiries  Jiad  been  made  at  the  Bank  of  England,  and  that  there  was  no 
such  stock  to  which  Mrs.  Shaun  was  entitled;  this  discovery  was  made  in 
August,  1818.  So  far  the  two  cases  are  similar.  Here,  the  defendant  omitted 
to  search  the  rolls  of  the  manor  ;  there,  he  neglected  to  search  the  books  of  the 
bank.  The  action  against  the  defendant  in  that  case,  having  been  commenced 
subsequently  to  1818,  he  pleaded  that  the  cause  of  action  did  not  accrue  with- 
in six  years,  and  it  was  held,  that  the  plaintiff  was  entided  to  recover.  Then 
follows  that  which  makes  the  two  cases  exactly  agree.  **  The  defendant,  on 
being  applied  to,"  (in  August,  1818)  *^  said  that  it  was  owing  to  an  omission  of 
his  clerk,  and  that  he  was  responsible.*'  The  court  held,  that  there  could  be 
no  recovery  on  this  subsequent  acknowledgment,  except  under  a  declaration 
framed  for  the  express  purpose.  Admitting,  then,  the  negligence  of  the  de- 
fendant here,  in  not  having  searched  the  rolls  of  the  manor,  and  admitting  his 
having  made  an  absolute  promise  to  pay,  (which  I  think  a  little  questionable, 
but  the  jury  having  so  found  it,  we  must  take  it  to  be  an  absolute  promise,) 
Short  V.  McCarthy  is  precisely  in  point  to  show,  that,  upon  a  special  count 
such  as  the  present,  the  plaintiff  cannot  recover.  This  brings  me  to  the  count 
for  money  had  and  received,  and  there  is  no  foundation  whatever  for  the  plain- 
tiff's recovering  on  that  count. 

It  is  urged,  that  the  plaintiff  may  recoveir  on  this  count,  because  the  con- 
sideration having  totally  or  partially  failed,  by  the  failure  of  the  security  and 
the  annuity  ceasing  to  be  paid,  the  plaintiff's  money  must  be  deemed  to  have 
been  had  and  received  by  the  defendant  to  the  plaintiff's  use.  With  respect  to 
*3T7l  ^^^^  ^^  ii^exe  were  any  foundation  for  so  contending,  the  *argument 
J  would  have  been  used  in  Short  v.  McCarthy;  but  it  never  occurred  to 
tho  counsel  there,  to  turn  round  and  say,  that  on  the  consideration  failing,  the 
broker  could  be  deemed  to  have  received  the  money,  which,  in  fact,  went  to  his 
employer.  Is  this,  then,  money  had  and  received  by  Howard  to  the  use  of 
the  plaintiff?  If  an  action  had  been  brought  against  Alston,  on  the  ground  of 
the  consideration  failing,  he  would  have  been  bound  to  pay,  and  that  alone 
might  be  an  answer  to  the  question,  whether  Howard  had  received  this  money 
to  the  use  of  the  plaintiff.  So  to  construe  it,  would  be  to  extend  the  doctrine 
of  money  had  and  received,  infinitely  beyond  all  bounds,  within  which  it  has 
hitherto  been  confined.  It  may  be  admitted,  that,  if  this  were  a  mere  colourable 
transaction,  and  Alston  had  never  received  the  money,  it  might  be  placed  on  the 
footing  of  money  had  and  received  ;  but  what  are  the  facts  ?  the  money  was  to 
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be  paid  over  to  Alston ;  k  was  actually  paid  over,  and  Alston  continue*?  to  pay 
the  annuity  till  he  became  bankrupt.  Can  it  be  said  that  Howard,  because  he 
was  guilty  of  negligence,  became  the  party  who  granted  the  annuity,  who  re- 
ceived the  consideration  for  it,  and  paid  the  annuity !  If  he  received  the  money 
at  all,  he  received  it  to  the  use  of  Alston ;  and  here,  the  plaintiff  has  not  only 
been  paid  on  account  of  the  annuity  by  Alston,  but  has  proved  tlie  debt  under 
his  commission.  There  is  no  pretence  for  saying  that  any  ground  exists  for 
the  plaintiff's  recoverii^  on  the  count  for  money  had  and  received ;  and  as 
litde  is  there  for  saying  he  ought  to  recover  upon  Uie  account  stated.  A  party 
can  only  recover  upon  a  count  on  an  account  stated,  where  a  debt  actually  ex- 
ists. Here,  there  was  no  debt  from  Howard,  who  only  negotiated  between  the 
plaintiff  and  Alston.  I  am,  therefore,  bound  to  adhere  to  the  opinion  which  I 
formed  at  the  trial. 

*Park,  J.  I  am  of  the  same  opinion,  though  some  difficulty  was  r«QM 
raised  at  first,  by  the  apparent  hardship  of  the  ease.  We  must  take  ^ 
care,  however,  that  such  appearances  do  not  lead  us  to  decide  contrary  to  what 
is  law.  There  being  no  special  count  as  to  any  revival  of  an  old  debt,  we  mufll 
assume  that  this  was  an  absolute  promise,  and  then  the  case  is  not  distinguish- 
able from  that  of  Short  t.  McCarthy,  I  am  not  aware  of  any  case  where  the 
doctrine  of  a  revival,  after  the  operation  of  the  statute  of  limitations,  has  applied 
to  any  thing  but  an  actual  debt.  Here,  there  was  no  debt  contracted  by  the 
defendant,  but  he  was  guilty  of  gross  negligence.  The  great  point  was,  to  show 
that  this  was  money  had  and  received  by  the  defendant  to  the  use  of  the  plain- 
tiff, and  it  was  dexterously  argued,  that  it  was  doubtful,  from  the  evidence, 
whether  Alston  ever  had  the  money  at  ^1,  and  that,  therefore,  the  introduction 
of  his  name  by  the  defendant,  might  have  been  merely  colourable ;  but  as  no 
fraud  was  found  by  the  iury,  it  would  be  too  much  to  assume  this,  after  the 
lapse  of  so  long  a  period.  As  to  the  count  on  an  account  stated,  a  debt  must 
have  existed,  to  render  that  count  available.  J  think,  therefore,  Uiat  a  nonsuit 
must  be  entered. 

BuRRouGH,  J.  The  only  action  proper  in  this  case,  would  have  been  an 
action  for  negligence,  but  the  time  Ux  that  has  long  gone  by,  and  contracts  of 
this  sort  are  not  capable  of  being  revived  by  any  subsequent  promise.  An  ac- 
tion for  money  had  and  received  will  not  lie  against  a  person  who  immediately 
pays  the  money  over  under  the  directions  of  the  plaintiff;  and  it  is  clear,  from  the 
circumstance  of  the  annuity  having  been  paid  six  years,  that  this  money  was  paid 
by  the  plaintiff,  in  order  to  its  being  immediately  paid  over  to  the  grantor  of  the 
annuity ;  then,  in  order  to  recover  on  a  count  for  an  account  stated,  there  must 
be  an  existing  debt.  I  *am  further  of  opinion,  in  this  case,  that  there  r«aM 
was  no  absolute  promise  to  pay,»on  the  part  of  the  defendant,  but  a  pro-  ^ 
mise  to  pay,  contingently,  on  the  event  of  Alston's  effects  turning  out  insuffi- 
cient ;  and  what  was  said  by  the  defendant  subsequently,  taust  have  had  refer- 
ence to  this  contingent  promise. 

Rule  absolute,  (a) 

(fi)  Richsrdson,  J.,  was  absent. 
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IN  THE  EXCHEQUER  CHAMBER. 

ANDREW  DAVIDSON,  WILLIAM  JONES,  and  WILLIAM  JENNER, 

V.  THOMAS  CASE. 

sup  and  freight  were  insured  by  separate  sets  of  underwriters.  The  ship  (a  general  seeking 
snip)  was  captured ;  and  ship  and  freight  were  abandoned  to  the  respective  underwriters,  who 
each  paid  a  total  loss.  The  ship,  being  recaptured,  performed  her  voyage  and  earned  freight ; 
Held,  that  the  underwriter  on  snip  was  entitled  to  the  freight. 

Abandonment  of  ship  to  the  underwriter  on  ship  includes  freight,  and  transfers  freight  earned 
8ub8equent^y  to  the  abandonment  to  such  unoerwriter,  as  incident  to  the  ship. 

Assumpsit  by  the  defendant  in  error  for  money  had  and  reeeived,  and  the 
other  usual  money  counts,  to  which  the  plaintiffs  in  error  pleaded  the  general 
issue.  At  the  trial  before  Lord  Ellenborouoh,  C.  J.,  at  Guildhall,  at  the  sit- 
tings in  Trinity  term,  1815,  the  jury  found  a  verdict  for  the  defendant  in  error 
for  71/.  12#.  lOef.  damaged,  subject  to  the  opinion  of  the  Court  of  K.  B.  upon 
the  following  case : 

Messrs.  Brotherston  and  Begg  were  the  owners  of  the  vessel  called  The 
Fanny ;  she  was  a  general  seeking  ship,  and  sailed  on  a  voyage  from  Rio  de 
*3801  ^^"^*^  ^  Liverpool  with  a  cargo  of  goods  on  freight,  the  property  of  *dif- 
^  ferent  persons.  On  the  27th  January,  1814,  the  owners  insured  the 
vessel  on  the  said  voyage,  valued  at  7000/.;  and  on  the  22d  April  following, 
they  insured  the  freight  of  the  said  voyage  by  other  policies,  and  with  other 
underwriters,  and  valued  the  same  at  4000/.  The  vessel  with  the  goods  on 
board  in  the  course  of  the  said  voyage  was  captured  by  an  American  privateer: 
the  owners  thereupon  gave  notice  of  abandonment  at  the  same  Ume  to  the  re* 
spective  underwriters  on  ship  and  on  freight,  who  severally  accepted  the  same. 
The  vessel  was  afterwards  recaptured  by  one  of  his  majesty's  ships  of  war, 
was  brought  into  London,  and  was,  by  decree  of  the  high  court  of  Admiralty, 
restored  to  the  owners  with  the  cargo,  on  payment  of  salvage  and  expenses. 
The  vessel  arrived  at  Liverpool,  delivered  her  cargo,  and  earned  her  freight* 
An  agreement  was  entered  into  between  the  owners  of  the  vessel  and  the  un- 
derwriters on  ship,  but  not  by  the  underwriters  on  freight,  that  the  defend^ 
ants  (plaintiffs  in  error,)  should  sell  the  vessel  and  receive  the  produce  thereof, 
and  should  also  receive  the  freight  of  the  cargo  for  the  use  and  benefit  of  all 
persons  who  should  legally  be  entitled  thereto  respectively.  The  nnderwriters 
on  ship  and  freight  severally  paid  or  satisfied  the  owners  of  the  ship  for  a  total 
loss  of  100  per  cent,  on  the  valuation  on  both  ship  and  freight.  The  defend- 
ants received  and  paid  to  the  underwriten  on  ship  the  amount  produced  by  the 
sale  of  the  vessel,  which  was  about  33/.  per  eeni.  on  their  subscriptions.  The 
underwriters  on  ship  paid  thq  loss  on  ship,  before  the  underwriters  on  freight 
paid  the  loss  on  freight  The  defendants  received  the  freight  of  the  goods, 
which  they  hold  under  the  terms  of  the  agreement,  and  which  is  85/.  16«.  5(/. 
per  ceni.f  clear,  on  the  sum  insured  on  the  ship.  The  underwriters  on  ship, 
and  also  the  underwriters  on  freight,  severally  claimed  from  the  defendants  the 
*3811  ^^^iSf^^  ^^  received.  The  ^plaintiff  (defendant  in  error)  is  an  under- 
-^  writer  on  ship  to  the  amount  of  200/.,  and  claims  to  recover,  as  such 
underwriter  on  ship,  a  proportion  of.  the  money  so  received  by  defendants  for 
freight. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiff  (defendant 
in  error)  is  entitled  to  recover.  If  he  be  entitled,  the  verdict  to  stand ;  if  not,  a 
nonsuit  to  be  entered. 

The  case  was  argued  in  Easter  term,  56  Geo.  3,  when  the  Court  of  K.  B. 
{rave  judgment  for  the  defendant  in  error,  5  M.  and  S.  79;  but,  by  consent,  it 
was  ordered  that  the  special  case  should  be  turned  into  a  special  verdict,  for  the 


192  Davidson  t?.  Case.    M.  T.  1820.  [381 

purpose  of  obtaining  the  opinion  of  the  Court  of  Exchequer  Chamber  upon  a ' 
writ  of  error.     This  was  accordingly  done ;  and  the  special  verdict  was  in  sub- 
stance the  same  with  the  special  case.     The  case  came  on  to  be  argued  in 
Trinity  term  last,  when, 

For  the  plaintiff  in  error,  it  was  contended  by  lAttledale,  that  as,  in  this  coun- 
try at  least,  freight  might  legally  be  the  object  of  an  insurance  separate  from  the 
insurance  on  the  ship,  the  law  of  this  country  would  apply  to  insurance  on 
freight  the  same  incidents,  as  it  applied  to  any  other  species  of  insurance.  If, 
therefore,  by  abandonment,  the  insurer  on  the  ship  became  entitlea  to  the  ship, 
there  was  no  reason  why  the  insurer  on  freight  should  not  by  abandonment 
become  entitled  to  the  freight ;  nor  could  there  be  any  difficulty  in  apportioning 
to  each  insurer  that  to  which  he  was  entitled.  The  insurer  on  ship  ought  not, 
by  an  abandonment,  to  gain  more  than  the  subject  of  his  insurance,  namely,  the 
hull,  tackle,  and  apparel  of  the  ship.  It  would  be  unjust,  if  by  the  abandon- 
ment he  were  to  acquire  the  freight,  which  had  never  been  the  object  of  hia 
insurance.  The  difficulty  *had  arisen  from  supposing,  that  under  an  r«ngn 
abandonment  a  ship  passed  precisely  in  the  same  'manner  as  under  a  ^ 
sale.  Under  the  s^e  of  a  ship,  if  nothing  was  said  to  the  contrary,  the  freight 
would  pass :  but  the  cases  were  in  reality  very  different ;  for,  in  the  case  of  a 
sale,  and  especially  in  the  sale  of  a  ship  at  sea,  the  freight  about  to  be  earned 
was  part  of  the  property  for  which  the  purchaser  expressly  paid  his  money :  il 
was,  in  fact,  the  chief  object  of  his  contract ;  whereas,  in  the  case  of  an  aban- 
donment,  there  being  at  the  time  of  the  abandonment  no  contract,  no  particulai 
object  of  stipulation,  the  abandonee  could  only  take  that  for  the  loss  of  which 
he  had  paid  by  his  insurance.  If,  therefore,  he  had  only  paid  for  the  loss  of 
the  body  of  the  ship,  why  should  he  gain  more  by  the  result  of  an  abandonment^ 
and  gain  it  to  the  loss  of  another  insurer,  who  seemed  to  have  the  same  claim 
to  recover  the  object  of  his  distinct  insurance.  Where  the  second  insurer  had 
such  a  separate  claim,  the  abandoner  could  not  transfer  to  the  first  any  things 
more^  than  the  thing  insured.  The  underwriter  on  ship  had  no  more  right  to 
complain  that  he  was  deprived  of  freight  under  such  circumstances,  than  a  pur- 
chaser excluded  from  it  by  express  agreement.  It  must,  however,  be  contended, 
that  if  the  argument  were  correct,  Sie  owner  of  a  ship  who  had  not  insured 
freight  was,  as  well  as  an  insurer  on  freight,  entitled  to  the  freight,  after  he  had 
abandoned  the  ship  to  the  insurer  on  ship ;  and  this  seemed  to  be  the  opinion 
of  the  lord  chancellor,  in  Mestaer  v.  Gillieapie^  II  Yes.  jun.  621.  The  ques- 
tion could  only  be  argued  on  principle,  as  the  cases  were  decided  each  on  its 
own  peculiar  circumstances. 

SearletU  corUrd.  No  distinction  can  be  drawn  between  an  assignment  of 
the  ship  and  an  abandonment.  *An  abandonment,  where  the  ship  re-  t^aqa 
appears,  is  always  followed  up  by  a  regular  assignment :  under  an  as-  ^ 
signment,  the  freight  passes  to  the  assignee,  Chinntry  v.  Blackbume^  I  H.  Bl. 
117;  Splidt  V.  Bowles^  10  East,  279.  It  is  as  much  incident  to  a  ship  as  rent 
to  a  house ;  and  this  principle  has  been  pushed  to  a  rigorous  extent.  Camden 
V.  Anderson^  5  T.  R.  709 ;  Morrison  v.  Parsons^  2  Taunt.  407.  Even  where 
the  ship  is  chartered,  and  the  assignee  cannot,  by  reason  of  a  technical  rule  of 
law,  sue  in  his  own  name,  pa}^ment  of  the  freight  to  him  will  be  good.  The 
law  being  such,  it  is  no  hardship  on  the  insurer  on  freight ;  for  every  man  who 
enters  into  a  contract  is  supposed  to  know  all  the  consequences  of  it ;  and  the 
inconvenience  of  a  different  rule  is  very  obvious.  Suppose  insurance  of  ship 
by  one,  and  of  freight  by  another :  the  ship  is  captured,  and  the  owner  aban- 
dons. If  the  insurer  on  ship  obtains  her  by  recapture,  is  he  bound  to  pursue 
tlie  same  voyage,  in  order  that  the  insurer  on  freight  may  obtain  the  benefit  of 
an  abandonment  of  freight  ?  And  yet  this  and  many  such  difficulties  must 
occur,  if  it  be  once  held  that  the  right  to  freight  does  not  in  all  cases  follow  th€ 
ship.     But  further,  abandonment  can  only  be  of  that  which  is  material,  tangible. 
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and  capable  of  being  taken  possession  of  by  the  abandonee.  Right  to  freight  is 
no  more  than  right  to  the  performance  of  a  contract ;  a  thing  intangible,  and 
existing  in  idea  only,  and,  as  a  chose  in  action,  not  transferable  by  the  law  of  * 
England.  It  is  clear,  therefore,  that  the  plaintiff  in  error  cannot  support  his 
claim  on  principle  ;  and  the  cases  are  all  against  him.  Hiompson  v.  Rowcroft^ 
4  East,  34 ;  Leatham  v.  Terry,  3  B.  d^  P.  479 ;  McCarthy  v.  Abel,  5  East,  388 ; 
Sharp  y.  Gladstone,  7  East,  24  ;  Splidi  v.  Bowles. 
•3841       *^if^l^dale  was  then  heard  in  reply.     And  now, 

-I  Dallas,  C.  J,  delivered  the  judgment  of  the  court.  This  case  comes 
before  the  court  on  error  from  the  King's  Bench ;  and  it  will  not  be  neqessary 
to  state  the  facts  in  detail,  as  they  will  be  found  fully  and  accurately  set  forth  in 
the  printed  report  of  what  passed  un  the  original  hearing.  It  will  be  sufficient 
to  observe,  that  there  having  been  two  separate  insurances,  the  one  on  ship  and 
Ibe  other  on  freight,  and  the  ship  having  been  captured  in  the  course  of  the  voy- 
age, and  recaptured,  and  having  ultimately  earned  freight,  and  there  having  been 
an  abandonment  of  ship  to  the  underwriters  on  ship,  and  of  freight  to  the  un- 
derwriters on  freight,  the  question  arises,  whether,  upon  such  abandonments, 
the  abandonment  of  ship  includes  freight,  or  whether  the  underwriters  on  freight 
are  entitled  thereto  as  having  insured  the  freight  specifically,  and  having  from 
the  assured  an  abandonmeivt  of  such  freight,  under  the  insurance  so  made  f 

This  question,  long  depending,  but  always  avoided,  because  in  former  cases  not 
necessary  to  be  decided,  has  at  last  been  determined  by  that  court,  from  whose 
judgment  error  is  now  brought,  three  of  the  learned  judges  having  been  of  opi- 
nion that  an  abandonment  of  ship  included  freight,  and  a  different  opinion  having 
been  declared  by  Mr.  Justice  Bayley,  who  considered  that  an  abandonment  of 
freight  carried  with  it  such  freight,  as  a  subject  separate  and  distinct  from  ship, 
under  and  with  reference  to  contracts  of  insurance. 

It  would  be  an  idle  parade  and  waste  of  time  to  go  into  the  subject  at  large, 
fully  treated  of,  as  it  is,  in  all  the  elementary  works  on  insurance  law  ;  and  more 
partictilarly  as  the  printed  report,  to  which  I  have  already  alluded,  contains  all, 
in  point  of  authority  and  observation,  that  can  properly  belong  to  the  question. 
*^fin  *^  shall,  therefore,  merely  advert  to  the  general  grounds  on  which 
-^  the  argument  has  proceeded,  and  on  which  the  decision  must  now  de- 
pend. 

And,  first,  it  is  not  denied  that,  generally  speaking,  an  assignment  of  ship  in- 
cludes freight.  But,  it  is  said  that  it  does  so,  because  such  is  the  natural  efifect 
and  consequence  of  such  assignment,  and  that  there  is  no  agreement  between 
the  parties  to  the  contrary ;  whereas,  in  cases  of  abandonment  under  insurance, 
such  agreement  is  to  be  implied  from  the  practice  of  making  separate  insurances, 
which  the  law  of  this  country  (diflferent,  in  this  respect,  from  the  law  of  other 
countries,)  permits ;  and  that  the  law  will,  therefore,  keep  the  interest  of  the 
parties  separate  and  distinct,  giving  to  tlie  underwriter  on  ship  the  ship  aban- 
doned, and  the  freight  to  the  underwriter  on  freight. 

That  this  practice  has  prevailed  is  undoubtedly  true ;  but  it  is  a  fallacy  to 
confound  the  fact  of  such  practice  with  the  legal  eflect  of  it,  for  it  is  the  prac- 
tice itself  that  raises  the  legal  question.  To  make  the  practice  decisive  of  the 
law,  it  would  be  necessary  to  go  further,  and  to  show  a  practice  of  settling 
losses,  in  conformity  to  the  underwriters  on  ship  having  never  claimed  the 
freight,  and  the  underwriters  on  freight  having  constandy  received  it.  Such  a 
practice,  if  of  sufficient  prevalence  and  notoriety  to  raise  the  presumption  of 
general  knowledge,  would  show  the  understanding  of  parties,  with  reference  to 
which  they  must  be  taken  to  deal ;  and  would  therefore  form  the  contract  be- 
tween those  who  were  respectively  privy  to  it.  But  it  was  admitted  in  the 
argument  in  the  court  below,  adverted  to  from  the  bench,  and  has  again  been 
admitted  in  the  argument  here,  that  there  has  been  no  such  practice ;  but  that, 
on  the  contrary,  the  question  has  rested  altogether  hitherto  in  controversy,  the 
vol.  vi.  25  R 
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anderwriters  on  ship  having,  in  every  instance,  resisted  the  claim  of  the  under- 
writers on  *freight,  asserting  the  freight  to  belong  to  themselves  as  r«Aa|| 
'  owners  of  the  ship  by  the  abandonoient  made.  That  there  has  been  ^ 
any  actual  agreement  to  the  contrary,  in  this  case,  is  not  pretended ;  and  it 
seems  to  follow  of  course,  that  from  the  mere  practice  of  insuring  separately, 
no  such  agreement  can  be  implied  when  the  practice  stops  with  Uie  fact  of  so 
insuring,  and  the  effect  of  such  fact  has  constandy  been  matter  of  dispute.  And 
I  have  dwelt  on  this  the  more,  because  I  observe,  in  the  court  below,  the  argu- 
ment was  mainly  rested  on  the  ground  that  such  an  agreement  was  to  be  im- 
plied, which  1  think  it  cannot  be,  for  the  reasons  given. 

There  being,  then,  no  actual  or  implied  agreement  between  the  two  sets  of 
msurers,  what,  in  point  of  law,  is  the  effect  of  the  contract  into  which  they 
have  respectively  entered  ?  And,  I  say  the  two  sets  of  insurers ;  because  it  is 
not  necessary  to  consider  the  consequence  of  a  separate  insurance  and  aban» 
donment  of  freight  between  the  insurers  on  freight  and  the  assured,  under  all 
circumstances  that  might  possibly  arise  on  the  contract  directly  made  between 
them.  Confining,  therefore,  the  consideration,  in  the  manner  stated,  what  is 
the  legal  operation  of  the  respective  contracts  ?  And,  in  resolving  this  ques- 
tion, 1  put  no  stress  upon  the  fact,  that  freight  passes  under  a  genera]  assignment 
of  ship ;  because  it  appears  to  me  that  this  is  begging  the  question,  the  ques- 
tion arising  on  a  supposed  distinction  resting  upon  abandonment  as  different 
from  common  transfer.  The  effect  of  it,  correctly  considered,  is  only  to  remit 
the  question  to  the  general  operation  of  law,  supposing  the  distinction  contended 
for  to  fail.  Nor  do  I  place  reliance  on  the  assignee  of  the  ship  becoming  the 
owner  of  her  in  a  common  case ;  for  here,  again,  the  question  turns  upon  the 
asserted  distinction.  Neither  do  I  give  weight  to  the  mere  fact  of  separate  in- 
surances ;  for  this,  also,  would  be  to  take  the  point  for  granted ;  *and  r,qo- 
they  are  not  separate,  but  connected,  if  made  under  a  general  under-  ^ 
standing  that  each  shall  refer  to,  and  be  regulated  by,  the  other. 

But  the  case  to  me,  seems  to  result  to  this  ;  if,  in  every  other  case  of  transfer, 
the  freight  follows  the  assignment  of  the  ship,  and  if  abandonment  be  but  a  dif- 
ferent term  for  assignment,  and  the  same  in  effect,  unless  modified  to  a  different 
purpose  by  the  agreement  of  parties ;  and  if,  in  this  case,  so  far  from  there 
being  any  such  agreement,  either  actual  or  in  fact,  or  in  law  to  be  implied,  the 
contrary  is  to  be  presumed  (the  case  only  amounting  to  claim  on  one  side,  and 
resistance  to  such  claim  on  the  other,)  the  reason  fails  for  taking  this  case  out 
of  the  general  law,  and  consequendy,  the  underwriters  on  ship,  under  the  aban- 
donment to  them  of  ship,  are  entitled  to  freight. 

And,  in  so  deciding,  we  shall  not  break  in  upon  the  general  legal  principle, 
by  engrafting  upon  it  an  anomaly  of  doubtful  convenience ;  nor  will  the  deci- 
sion lead  to  any  difficulty  in  future,  as  ship  and  freight  may  be  made  the  sub- 
ject of  one  and  the  same  insurance ;  or,  if  there  be  any  practical  objection  to 
this,  of  which  I  am  not  aware,  the  parties  may  contract  with  reference  to  the 
law  as  finally  now  settled,  supposing  the  case  to  end  here. 

I  will  merely  further  state,  that  I  have  avoided  going  into  much  that  has,  on 
former  occasions,  been  closely  or  loosely  applied  to  the  subject,  having  confined 
myself,  for  the  reasons  given,  and  whicfh  I  will  not  repeat,  to  a  single  and  ge- 
neral view  of  it. 

In  conclusion,  I  have  only  to  add,  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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•388]     *LLOTD,  Assignee  of  WARWICK,  a  Bankrupt,  v.  HEATHCOTE. 

1.  An  anewment  for  church  and  highway  rates  is  a  debt,  and  the  assessor  a  creditor,  under  the 
bankrupt  laws. 

2.  If  a  trader  gives  a  general  order  to  be  denied  to  all  comers,  this  is  sufficient  evidence  of  a  be- 
ginninff  to  keep  house  with  intention  to  dela^  creditors. 

3.  A  beginning  to  keep  house  with  such  inteution,  constitutes  an  act  of  bankruptcy,  though  no 
en^toT  is  actually  delayed. 

The  defendant,  sherifT  of  the  county  of  Herts,  having  executed  ^/Uri facias 
on  the  goods  of  Warwick,  was  sued  by  the  plaintiff,  in  an  action  for  money 
had  and  received ;  and  the  questions  in  the  cause  were,  whether  there  had  been 
a  good  petitioning  creditor's  debt  against  Warwick,  and  whether  he  had  com- 
mitted an  act  of  bankruptcy ;  respecting  which,  the  evidence  before  Wood, 
B.,  at  the  last  Summer  Hertfordshire  assizes,  was  to  this  effect:  A  servant 
heard  the  bankrupt  order  his  wife  to  say  to  any  who  called,  that  he  was  not  at 
home,  although  at  that  time  he  was  in  his  own  house.  Shortly  afierwards,  the 
collector  of  the  church  and  highway  rates  called  for  the  sum  assessed  on  the 
bankrupt.  The  bankrupt  had  retreated  into  the  garden,  and  his  wife  told  the 
collector  her  husband  was  not  at  home ;  upon  which,  the  collector  departed. 

It  was  objected,  at  the  trial,  that  the  collector  of  church  and  highway  rates 
was  not  a  creditor,  and  that  therefore,  a  denial  to  see  him,  did  not  amount  to  a 
keeping  house  with  intent  to  delay  creditors.  The  learned  judge  having  left 
it  to  the  jury,  to  say,  whether  there  was  any  debt  due  to  the  collector,  and  any 
denial,  a  verdict  was  found  for  the  plaintiff. 

Lensj  Serjt.,  in  the  last  term  obtained  a  rule  to  set  aside  this  verdict  and 
have  a  new  trial,  when  he  contended,  that  the  collector  was  not  a  creditor,  be- 
cause he  could  not  have  sued  the  bankrupt  for  the  assessment  which  he  came 
to  collect ;  he  had  only  a  power  to  demand  in  the  first  instance,  and  in  case  the 
*3891  *™^°®y  ^^^  ^^^  P^^«  ^^^  ^  distrain  under  the  statute,  53  Geo.  3,  c. 
-^  127,  s.  7 ;  so  that,  at  all  events,  as  he  was  not  entitled  to  take  any  step  to- 
wards insuring  payment  at  the  time  he  called,  the  money  could  not  be  said  to  be 
fully  due,  till  the  provisions  of  the  statute  had  been  complied  with ;  and  the  case 
was  the  same  as  that  of  a  demand  made  on  a  bill  of  exchange,  the  day  of  pay- 
ment on  which  had  not  arrived  :  this  circumstance  distinguished  the  case  from 
that  of  Jeffs  v.  Smithy  2  Taunt.  401;  4  Taunt.  196,  where  the  debt  being  for 
king's  taxes,  the  attorney-general  might  have  sued  instantly,  or  the  money  have 
been  levied  by  seizure,  without  any  interval  of  ten  days. 

If  the  collector  had  no  means  of  enforcing  payment  the  day  he  called,  he 
could  not  be  deemed  a  creditor  on  that  day ;  and  then  the  denial  of  the  bank- 
rupt did  not  afford  any  evidence  of  a  keeping  house,  with  intent  to  delay  a  cre- 
ditor, though  it  might  be  admitted,  that  if  any  such  intention  had  been  proved, 
the  act  of  bankruptcy  would  have  been  clear. 

Taddtfy  SerjU,  now  showed  cause  against  the  rule ;  and  the  court  having  in- 
timated an  Opinion,  that  there  appeared  on  the  part  of  Warwick,  a  sufficient 
absenting  himself  to  constitute  an  act  of  bankruptcy.  Lens  endeavoured  to  dis- 
tinguish the  cases  cited  on  that  head ;  but,  on  its  appearing  that  the  evidence 
had  not  been  sifted  to  that  point  at  the  trial,  but  only  as  to  Warwick's  keeping 
house  with  intent  to  delay  creditors,  Taddy^  on  the  latter  head,  argued  first, 
that  the  assessment  demanded  by  the  collector  was  a  debt  due,  for  which  the 
collector  was  clearly  a  creditor ;  that  the  statutes  regarding  bankrupts  did  not 
make  any  distinction  between  debts  suable  by  action  at  law,  and  debts  not  so 
»a90l  ^^^^^  5  ^*^  ^^  directions  appointed  by  act  of  *Parliament,  to  be  pur- 
^  sued  by  the  collector,  for  the  recovery  of  sums  due  for  rates,  did  not  so 
affect  the  nature  of  those  rates  as  to  render  them  any  thing  other  than  a  debt, 
from  the  moment  of  the  assessment ;  and  that,  therefore,  2ie  case  was  not,  in 
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Ful)8tftnce,  distinguishable  from  that  of  Jeffs  v.  Smith,  Secondly,  admitting 
that  the  rates  did  not  constitute  a  debt,  that  the  collector  was  no  creditor,  ana 
that,  therefore,  no  creditor  had  been  delayed  on  the  occasion  in  question ;  sUD 
there  was  a  keeping  house,  and  a  manifest  intention  to  delay  creditors,  which 
two  circumstances  constituted  an  act  of  bankruptcy,  even  though  no  creditor 
had  called,  or  had  been,  in  fact,  delayed ;  and  for  this  he  cited  Dudley  v. 
Vaughan,  I  Campb.  271;  Bayly  v.  Schofield,  1  M.  and  S.  338;  RobertBon 
V.  UddeU,  9  East,  487. 

Lena  having  spoken  in  support  of  his  rule,  the  court  gave  judgment. 

Dallas,  C.  J.  A  denial  to  a  creditor  does  not,  of  itself,  constitute  an  act  of 
bankruptcy,  but  is  only  evidence  of  a  beginning  to  keep  house,  which,  if  accom- 
panied with  an  intention  to  delay  creditors,  is  indisputably  an  act  of  bank- 
ruptcy ;  and  therefore  it  was  properly  admitted  in  argument,  that  if  the  denial 
had  been  given  with  any  such  intent,  the  keeping  house  would  have  amounted 
to  an  act  of  bankruptcy.  The  learned  judge,  at  the  trial,  stating  the  collector 
to  be  a  creditor,  the  jury  found,  in  effect,  diat  such  a  beginning  to  keep  house 
had  taken  place,  and  therefore  the  case  is  now  reduced  to  this,  whether  the  col- 
lector was  a  creditor :  that  is,  whether  he  was  in  a  situation  to  demand  a  debt. 
I  shall  confine  myself  to  the  point  adverted  to  by  the  learned  *judge  at  r«AQ| 
the  trial,  although  if  it  were  necessary  to  recur  to  the  other  point,  the  ^ 
court  might  be  inclined  to  hold,  that,  upon  the  evidence  before  them,  Uiere  ap- 
peared, on  the  part  of  the  bankrupt,  a  sufficient  absenting  himself  to  constitute 
an  act  of  bankruptcy.  But  I  avoid  giving  any  determination  on  that  point.  In 
this  case,  then,  the  order  to  deny  must  have  been,  in  effect,  an  order  to  deny  to 
creditors,  because  the  order  is  general,  to  deny  to  all  persons ;  and  if  ii  were 
necessary,  a  case  might  be  cited  to  that  effect.  Here,  it  is  contended,  there 
was  no  creditor,  because  the  collector  could  not  .sue,  by  action,  for  his  debt. 
But  the  argument  contains  a  fallacy,  when  it  assumes,  that  a  debt  cannot  exist, 
unless  where  the  debtor  is  suable  in  the  ordinary  way. 

Here  the  debt  is  created  by  an  assessment,  and  when  that  assessment  is 
made,  the  debt  is  due  and  demandable.  It  seems  to  me,  therefore,  that,  in  this 
case,  there  was  a  debt  due  upon  the  assessment, — a  denial,  which  could  only 
have  been  made  with  a  view  to  postpone  the  creditor's  remedy, — and  that  the  cre- 
ditor's remedy  was,  in  fact,  postponed,  (if  it  be  deemed  necessary  to  show  that :) 
because,  if  the  collector  believed  what  was  told  him,  he  would  not  recur  to  any 
remedies  to  which  he  might  have  resorted  had  he  conceived  the  bankrupt  to 
have  been  at  home  and  denied.  This,  therefore,  was  a  calling  by  a  creditor, 
who  came  within  the  general  order  to  deny :  and  even  patting  the  case  of  this 
creditor  aside,  the  general  order  to  deny  the  bankrupt  to  all  creditors,  and  the 
beginning  to  keep  house,  clearly  amount  to  an  act  of  bankruptcy. 

Park,  J.  I  am  of  the  same  opinion,  and  confining  myself  to  one  ground, 
think  this  was  clearly  a  beginning  to  keep*  house.  There  is  a  great  confusion 
in  the  text  books  on  this  point;  it  is  continually  laid  down,  that  a  denial  to  cre- 
ditors is  an  act  of  bankruptcy.  It  is  *no  such  Uiing ;  it  is  only  evidence  r»oAo 
of  such  an  act,  which  may  be  evidenced  in  many  ways.  Lord  Ellen-  ^ 
BOROUGH  has  put  the  case  of  a  man  shutting  himself  up  in  his  bed-room  for  a 
fortnight,  and  giving  orders  to  be  denied  to  all  comers.  That  is  a  beginning  to 
keep  house,  and  an  act  of  bankruptcy,  though  no  one  should  call.  Certainly 
a  denial  is  usually  relied  on  as  evidence  of  the  act  of  bankruptcy,  Crorret  v. 
Movle^  5  T.  R.  575,  but  it  is  as  certainly,  of  itself,  an  equivocal  act,  and  open 
to  explanation ;  as  where  a  man  is  denied  only  because  he  is  attending  upon  a 
sick  child,  or  engaged  at  dinner.  Lord  Ellbnborouoh  points  to  this  in  Ro- 
hertson  v.  LiddelU  and  again,  in  Dudley  v.  Vaughan,  Looking,  then,  at  the 
real  principle  of  ^e  cases,  which  rests  on  a  beginning  to  keep  house  with  in- 
tent to  delay  creditors,  the  question  comes  to  this, — was  there  evidence  of  such 
a  beginning  to  keep  house  in  the  present  instance  ?     I  think  there  was,  and 
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that,  therefore^  independently  of  the  debt  or  remedy  for  it,  this  was  an  act  of 
bankruptcy. 

BuRRonoH,  J.  In  Garret  ▼.  Movh  I  determined  by  an  award,  that,  in  order 
to  complete  an  act  of  bankruptcy,  the  debtor  must  be  actually  denied  to  a  cre- 
ditor, with  intent  to  defraud  or  hinder  that  creditor,  and  that  keeping  house  with 
tliat  intent  was  not  alone  sufficient ;  and  so  it  was  held  by  the  court,  on  motion 
to  set  aside  the  award.  This  doctrine  was  afterwards  doubted ;  and  it  was 
held,  that  in  reading  the  words  of  the  statute,  '*  to  the  intent  or  whereby,*'  the 
word  "  or*^  should  be  construed  as  disjunctive  ;  and  that  a  beginning  to  keep 
house  with  intent  to  delay  creditors  was  a  sufficient  act  of  bankruptcy,  though 
no  creditor  was  actually  delayed.  And  this  was  so  held,  because  such  an  act 
*3031  ^^^^  ^^^  ^"^^  ^°  ^^  knowledge  of  *the  bankrupt  and  his  family,  and 
^  the  creditor  has  no  means  of  discovering  it.  The  beginning  to  keep 
bouse  is  only  put  as  an  instance  in  the  act,  and  there  are  various  other  ways  in 
which  a  debtor  may  exhibit  an  intention  to  delay  creditors,  which  would 
equally  amount  to  an  act  of  bankruptcy ;  as,  by  shutting  himself  up  in  a  box, 
if  it  were  done  with  intent  to  delay.  As  to  the  debt  in  this  case,  it  is  the  duty 
of  the  inhabitants  of  a  district  to  repair  their  roads ;  the  poor  contribute  their 
labour,  the  rich  their  money ;  and  though  the  rate  on  the  rich  is  not  exactly 
the  same  as  a  debt  for  goods  sold,  it  is  in  the  nature  of  a  debt,  and  it  is  not 
material  whether  it  is  suable  or  not  If  any  remedy  at  all  is  given,  the  thing 
is  just  the  same  as  if  the  debt  were  suable.  The  moment  the  assessmentv  is 
made  it  becomes  a  debt ;  and  that  would  suffice  if  it  were  necessary  a  creditor 
should  have  been  actually  delayed  in  this  instance ;  but  we  need  not  go  into 
that,  because  the  keeping  house  is  sufficient. 

Rule  discharged,  (a) 

(a)  RichardBon,  J.,  was  absent. 
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BROWNE  V.  KNILL. 


If,  in  covenant  for  non-repainng,  the  covenant  contiiins  an  exception  of  *'  casualties  by  lire,'  it 
is  filial,  on  non  est  factum,  if  the  covenant  be  stated  in  the  declaration  without  such  ezcepi  « ; 
and  the  court  will  refuse  to  permit  the  plaintiff  to  amend  on  paying  the  costs  of  the  trial. 

Covenant  on  a  lease  for  not  repairihg  the  premises.  The  covenant  was 
stated  in  the  declaration  to  be,  that  the  defendant  '*  should  and  would  at  his  the 
said  defendant's  costs  or  charges,  well  and  sufficienUy  repair,  uphold,  support, 
maintain,  paint,  cleanse,  amend  and  keep  the  said  messuage,  or  tenement  and 
premises,  with  the  appurtenances,  and  every  part  thereof,  and  the  walls,  privies, 
•SOAI  ^^''^^f  ^"^  cess-pools  thereto  ^belonging,  in  by  and  with  all  needful  and 
-*  necessary  repairs,  cleansings  and  amendments  whatsoever,  when,  where, 
and  so  oiVen  as  occasion  should  require."  Plea  non  est  faetitm.  The  lease 
produced  in  evidence  contained  the  words  above  set  forth,  with  the  addition  of 
the  following  qualification,  **  casualUes  by  fire  excepted."  At  the  trial  before 
Dallas,  C.  J.,  it  was  objected  for  the  defendant,  that  this  variance  was  fatal, 
and  Dallas,  C.  J.,  nonsuited  the  plaintiff,  citing  the  case  of  Ten^kmy  v.  Bur- 
nandt  4  Campb.  20,  as  expressly  in  point. 

Vaughan^  Serjt.,  now  moved  to  set  aside  this  nonsuit,  and  have  a  new  trial, 
urging  that  the  qualification  of  the  covenant  need  not  be  stated  in  pleading,  un- 
less it  constituted  a  condition  precedent ;  it  was  sufficient  if  the  plaintiff  dis- 
closed enough  to  entitle  him  to  recover.  If  the  qualification  constituted  a 
condition  subsequent,  as  it  did  here,  it  might  be  pleaded  as  matter  of  defence, 
but  could  not  be  taken  advantage  of  on  non  est  factum.  He  cited  Gordon  v. 
Gordon,  I  Starkie,  N.  P.  C.  294,  as  overruling  Tempany  v.  Bumandf  and  El- 
liott V.  Blake,  1  Lev.  88,  as  in  point,  as  also  Com.  Dig.  tit.  Pleader,  C.  57, 
adding,  that  in  actions  against  a  carrier,  it  was  never  usual  to  state  the  limitation 
of  their  liability  to  5/.,  where  the  goods  are  not  stated  to  be  of  greater  value. 

Sedper  Curiam,  You  are  bound  to  set  out  the  covenant  truly :  the  distinc- 
tion is,  whether  the  qualification  forms  part  of  the  covenant  or  not :  If  it  forms 
199 
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part  of  the  coyenant«  it  must  be  set  out,  if  not,  it  may  be  omitted ;  here  it  is 
part  of  the  covenant  which  you  atate  to  *be  an  absolute  covenant  whereas  r^qo^ 
it  turns  out  to  be  qualified.  ^ 

Rule  refused. 

Vaughan  then  prayed  to  be  allowed  to  amend  on  paying  the  costs  of  the  trial, 
and  cited  Halhead  v.  Abrahams^  3  Taunt.  81,  but  the  court  refused  this  ;  Park, 
J.,  asking,  why  the  defendant  was  to  be  deprived  of  the  benefit  to  which  he  had 
become  entitled  by  the  plaintiff's  laches? 

Vaugh^m  took  nothing  by  his  motion. 


TOMLINSON  and  Another  v.  JOHN  WILKES,  Esq. 

An  aiingiiee  of  a  bankrupt  who  has  released  his  individual  claims  on  the  bankrupt's  estate,  is  an 
admissible  witness  to  prove  the  petitioning  creditor's  debt. 

This  was  an  action  against  the  defendant,  as  sheriff  of  Essex,  for  a  false  re- 
turn to  a  writ  of  Jieri  facias^  issued  by  the  plaintiffs  on  the  3d  May,  1819, 
against  the  effects  of  James  Shynn.  At  the  trial  of  the  cause  before  Wood,  B., 
at  the  last  Chelmsford  Summer  assizes,  the  defence  set  up  on  the  part  of  the 
sheriff  was,  that  an  act  of  bankruptcy  had  been  committed  by  Shynn  before  the 
3d  May.  In  order  to  prove  the  petitioning  creditor's  debt,  J.  A.  Bygrave,  a 
creditor  of  Shynn,  and  one  of  the  assignees  under  the  commission,  was  called, 
and  his  competency  being  objected  to  by  the  counsel  for  the  plaintifi',  ou  the 
ground,  that  he  was  an  assignee  and  interested,  a  release  of  the  witness'  indi- 
vidual claims  on  the  estate  of  the  bankrupt  was  put  in.  Wood,  B.,  held  that 
this  release  nfade  the  witness  competent ;  for  that,  as  assignee  uf  Shynn's  estate, 
he  was  not  ^interested.  The  learned  judge,  however,  saved  the  point,  r^ooo 
The  jury  found  a  verdict  for  the  defendant.  ^ 

Toddy ^  Serj.,  in  the  last  term,  having  obti^ined  a  rule  nisi  to  set  aside  this 
verdict  and  have  a  new  trial,  on  the  sround,  that  the  witness  Bygrave,  whose 
evidence  established  the  petitioning  creditor'^  debt,  was  an  interested  witness, 

PtU,  Serj.,  now  showed  cause,  and  contended  ^at  Bygrave,  having  released 
his  individual  claims,  stood  in  the  situation  of  a  mere  trustee,  and  that  no  interest 
could  possibly  arise  to  him  from  the  event  of  the  cause. 

Taddi/y  in  support  of  his  rule,  urged  that  the  sheriff  here  was  a  stakeholder, 
and  that  if  he  refused  to  deliver  the  proceeds  of  the  levy,  the  verdict,  in  this 
case,  might  be  given  in  evidence  in  an  action  against  him  by  the  assignees  for 
retaining  the  same,  which  brought  the  case  within  the  principle  of  the  carrier*8 
case,  1  Bull.  N.  P.  243. 

Sed  per  Curiam,  The  witness,  having  released  his  claims  as  a  creditor  on 
the  estate  of  the  bankrupt,  stood  in  the  situation  of  a  mere  trustee  whose  trust 
was  coupled  with  no  personal  interest:  he  was,  therefore,  an  admissible  witnes^. 
An  executor,  though  he  has  duties  to  perform,  is  an  admissible  witness,  Phippa 
V.  Pitcher,  6  Taunt.  220 ;  Goodtitle  v.  Wdford^  Doug.  134 ;  and  the  case  in 
BuUer's  Nisi  Prius  has  no  application. 

Rule  discharged. 
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•309]  *PEAKE  V.  CARRINGTON. 

In  an  actkm  ■gninst  the  master  of  a  ship  for  penalties  under  the  34th  section  of  the  pilot  act,  the 
declaration  must  allege  that  the  unlicensed  pilot  cffcred  to  the  master  to  take  charge  of  the  shin ; 
or,  that  such  pilot  Mend  to  take  such  charg[e  in  the  presence  of  tke'wuuter;  and  it  is  not  suf- 
ficient merely  to  foflow  the  words  of  the  section. 

This  was  a  qui  tarn  action  on  the  pilot  act,  52  6.  3,  c.  39,  by  the  34th  sec- 
tion of  which  it  is  enacted,  that  **  every  master  of  any  ship  or  vessel,  who  shall 
continue  to  act  himself  as  pilot,  or  who  shall  continue  any  unlicensed  person,  or 
any  licensed  person,  acting  out  of  the  limits  for  which  he  is  qualified  as  a  pilot, 
afWr  any  pilot  licensed  to  act  within  the  limits  in  which  such  ship  or  vessel 
shall  then  actually  be  shall  have  offered  to  take  charge  of  the  ship  or  vessel ; 
and  every  person  assuming  or  continuing  in  the  charge  or  conduct  of  any  ship 
or  vessel,  without  being  duly  licensed  to  act  witliin  the  limits  in  which  such 
ship  or  vessel  shall  actually  be,  afler  any  pilot,  duly  licensed  and  qualified  to 
act  in  the  premises,  shall  have  ofifered  to  take  charge  of  such  ship  or  vessel ; 
shall  respectively  forfeit,  for  every  such  offence,  a  sum  not  exceeding  fifty 
pound,  nor  less  than  ten  pounds."  Plea,  mi  debet.  At  the  trial,  before  Abbott, 
C.  J.,  (Maidstone  Summer  assizes,  1820,)  a  verdict  was  found  for  the  plaintifl!*, 
on  the  last  count  of  the  declaration,  which  stated,  that  **  heretofore,  &c.,  the 
defendant,  being  the  master  of  a  certain  ship  or  vessel  called  The  General  Mur- 
ray, did  continue  a  certain  unlicensed  person,  to  wit,  one  William  White,  that 
is  to  say,  did  continue  him  in  the  pilotage  of  the  said  last-mentioned  ship  or 
vessel,  to  wit,  from  Margate  Roads  aforesaid  to  Gravesend  aforesaid,  after  a 
pilot  licensed  to  act  within  the  limits  in  which  the  said  last-mentioned  ship 
or  vessel  then  actually  was,  to  wit,  one  Edmund  Gibbs,  had  offered  to  take 
*400'1  ^^^^  ^^  ^®  ^^^^  last-mentioned  ship  or  vessel,  ^contrary  to  the  form 
■^  of  the  statute  in  such  case  made  and  provided,  whereby,  and  by  force 
of  the  said  statute,  the  said  defendant  had  forfeited,  for  his  last-mentioned  of- 
fence, another  large  sum  of  money,  to  wit,  &c. ;  and  thereby,  &c." 

Bosanquet^  Serjt.,  in  the  last  term,  had  obtained  a  rule  nisi  to  stay  judgment 
in  this  case,  on  the  ground,  (among  others)  that  the  count  in  question  contained 
nothing  to  connect  the  defendant  with  the  supposed  offence,  there  being  (though 
the  words  of  the  act  had  been  pursued)  no  allegation  when  or  how  the  pilot 
offered,  whether  in  the  voyage  stated,  or  in  any  other  voyage :  neither  did  it 
appear  by  the  count,  that  the  offer  was  ever  made  to  the  master,  who  was  sought 
to  be  fixed  with  the  penalty,  or  even  within  his  hearing. 

Taddy,  Serjt.  now  showed  cause  against  the  rule.  The  plaintifif,  in  his  de- 
claration, has  followed  the  very  words  of  the  act,  which  is  all  that  he  can  be 
required  to  do.  [Richardson,  J.  There  are  many  cases  arising  on  acts  of 
Parliament,  in  which  something  more  than  the  general  words  of  the  act  is  neces- 
sary. In  Etherington's  case,  2  Leach,  670,  S.  C;  2  East,  P.  C.  635.  See  stat. 
23  Hen.  8,  c.  l,s.  3;  1  Edw.  6,  c.  12,  s.  10,  and  3  W.  &  M.  c.  9,  s.  1,  (which 
was  tried  in  Sussex,  under  a  special  commission)  in  an  indictment  for  stealing 
in  a  dwelling  house,  persons  being  therein,  it  was  stated  that  the  prisoners,  one 
watch,  &>c  (and  other  articles  above  the  value  of  40  shillings)  of  the  goods  and 
chattels  of  the  persons  then  being  in  the  dwelling  house,  and  being  put  in  fear^ 
feloniously  did  steal,  &x.  It  was  moved,  in  arrest  of  judgment,  that  the  pri- 
soners were  entided  to  tlieir  clergy,  on  account  of  the  defect  as  to  the  capital 
•41)11  P^^^  ^^  ^^^  charge,  ber^ause  it  did  not  appear,  with  sufilicient  ^certainty 
-J  upon  the  record,  that  the  persons  alleged  to  be  in  the  house  were  put  in 
Icar  by  the  prisoners.  A.nd  the  judges  finally  agreed,  that  the  prisoners  were 
entitled  to  their  clergy,  though  they  at  first  inclined  to  think  the  indictment  good^ 
from  its  pursuing  the  words  of  the  stat  3  W.  &  M.  Burrouoh,  J.  In  71u 
King  V.  M^  Gregory  3  D.  &  P.  106,  it  was  held  insufiicient,  in  an  indictment  on 

vol.  ti.  26 
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the  39  Geo.  3,  c.  85,  against  a  servant  for  embezzling  money  received  on  his 
master's  account,  to  follow  the  words  of  the  statute,  and  it  was  ruled,  that  there 
must  be  a  positive  allegation  that  the  money  was  the  property  of  the  master,  as 
in  other  cases  of  larceny.]  It  being  stated  that  there  was  an  offer,  and  that  the 
defendant  ^  did  continue  the  unlicensed  person,"  an  acceptance  of  the  offer  by 
the  defendant,  and,  consequently,  the  proposal  to  him  must,  necessarily,  be  in- 
ferred. [Park,  J.  The  master  might  have  been  on  shore,  and  the  offer  might 
have  been  made  in  his  absence,  fin  Tlie  King  v.  FuUtr^  1  B.  &  P.  180,  it 
was  held  sufficient,  in  an  indictment  on  37  Geo.  3,  c.  7,  to  follow  the  words  of  the 
act,  and  to  state,  that  the  prisoner  did  maliciously  endeavour  to  seduce  M.  L., 
he  M.  L.  being  a  person  serving  his  majesty ;  widiout  averring  that  the  prisoner 
knew  M.  L.  to  be  a  soldier. 

Boaanquei^  in  support  of  his  rule.     Tlie  King  v.  FSiUer  does  not  apply ;  for, 
there,  the  person  charged  was  stated  to  have  done  the  whole  of  the  act ;  the  de 
fendant  here  is  not  shown  to  have  done  any  thing  penal ;  and  he  cannot  be 
charged  with  a  penalty,  till  it  is  shown  he  had  knowledge  of  the  fact  that  the 
person  employed  was  unlicensed. 

Dallas,  C.  J.  The  count  ot  the  declaration,  on  which  the  verdict  in  this 
case  is  taken,  does  not  state  the  time  *when  the  supposed  offence  was  r^^^o 
committed,  nor  that  the  offer  was  made  to  the  master,  who  is  sought  to  ^ 
be  charged  with  the  penalties  of  the  act ;  nor  does  it  state  to  whom  the  offer  was 
made.  It  does  not  appear  by  whom  the  unlicensed  person  was  put  in  charge 
of  the  ship ;  and  non  constat,  but  that  he  was  so  put  in  charge  by  a  mere  stranger. 
Why  should  it  not  have  been  averred,  that  the  offer  was  made  to  the  master,  so 
as  to  bring  him  within  the  purview  of  the  act  ?  It  is  undoubtedly  insufficient,  in 
many  cases,  to  set  out  on  the  record  the  mere  words  of  a  penal  act,  without  go- 
ing further,  and  stating  circumstances  to  connect  the  defendant  with  the  alle^sd 
illegal  transaction. 

Park,  J.,  of  the  same  opinion. 

BuRROUGH,  J.,  I  am  of  opinion,  that  this  count  is  insufficient  to  fix  the  de- 
fendant with  die  penalty.  There  is  nothing  which  connects  the  defendant  with 
the  alleged  offence,  but  his  having  continued  to  employ  an  unlicensed  person, 
which  he  might  have  done,  without  knowing  that  such  person  was  unlicensed; 
as  to  ihe  case  of  The  King  v.  Fuller^  the  words  **  feloniously,  maliciously,  and 
advisedly,"  in  that  case,  sufficiently  connected  the  prisoner  with  the  iUegal 
transaction,  and  fixed  him  with  the  knowledge  that  M.  L*,  whom  he  endeavoured 
to  seduce,  was  a  soldier.  / 

Richardson,  J.  I  think  that,  in  order  to  bring  a  defendant  within  the  pur- 
view of  this  statute,  it  must  appear,  that  the  offer  of  the  pilot  was  made  to  the 
defendant,  or  in  his  presence.  A  man  is  not  to  be  fixed  with  a  penalty  for  an 
act,  which,  for  any  thing  that  appears,  may  have  been  done  in  his  absence. 

Rule  absolute. 


•CHAD,  Bart.  v.  TILSED.  [*403 

A  znxA  of  wreck  wts  mwie  by  Hen.  2,  to  the  proprieton  of  certain  lands  on  the  ooeet,  and  con- 
fu-med  by  Hen.  8.  The  proprietors  of  those  lands  having,  40  years  ago,  with  a  view  to  reclaim 
sea  mud,  run  an  embankment  across  a  small  bay,  which  was  used  to  be  left  almost  dry  at 
low  water,  and  having  ever  since  asserted,  without  opposition,  an  exclusive  right  to  the  soil  of 
the  bay,  though  the  bank  was  forced  by  tempest:  Held,  that  such  usage  was  evidence  whence 
anterior  usage  misht  be  presumed,  which,  coupled  with  the  general  terms  of  the  grant,  served 
to  elucidate  it,  and  to  establish  the  right  so  asserted. 

Trespass  quare  clausum  frtgit.  Pleas,  first,  general  issue ;  second,  leave 
and  license ;  third,  that  the  locus  in  quo  was  part  of  Poole  harbour ;  fourth, 
that  the  locus  in  quo  was  an  arm  of  the  sea,  and  that  the  defendant  entered 
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there  to  fish,  as  he  lawfully  might.  The  replication  traversed  these  pleas :  the 
rejoinder  took  issue  on  the  replication.  At  the  trial  before  Graham,  B.,  Dor* 
cheater  Summer  assizes,  1820,  the  plaintiff,  who  was  proprietor  of  Brownsea, 
an  island  of  about  1000  acres,  lying  within  the  ambit  of  Poole  harbour,  de- 
duced title  to  the  island,  including  the  locus  in  quo^  from  the  Sturt  family  and 
the  Abbot  of  Cerne.  A  grant  of  wreck  from  Henry  tlie  Second,  in  the  first 
year  of  his  reign,  1154,  to  the  Abbot  of  Cerne,  confirmed  by  intptximus  in 
the  first  year  of  Henry  the  Eighth,  was  proved ;  also,  a  grant  from  Henry  the 
Eighth,  in  the  36th  year  of  his  reign,  to  the  Earl  of  Oxford,  of  the  island  of 
Brownsea,  and  a  grant  of  the  same  year  from  the  Earl  of  Oxford  to  Richard 
Duke  of  the  same  island,  with  wreck  of  the  sea.  At  one  extremity  of  the 
island  is  a  bay  of  about  60  acres,  called  St.  Andrew's  Bay,  which,  at  low  water, 
becomes  a  great  expanse  of  uncovered  mud,  intersected  by  a  small  inlet  or  gully 
only  a  few.  feet  wide,  called,  in  the  language  of  the  country,  a  lake.  In  this 
lake  there  is  about  three  or  four  feet  water  at  low  tide,  and  about  the  same  depth 
over  the  adjacent  mud  at  high  tide.  About  forty  years  ago,  Mr.  Sturt,  at  a  great 
expense,  constructed  an  embankment  all  across  the  chord  of  St.  Andrew's  Bay, 
with  a  view  to  reclaim  the  mud  and  bring  it  into  cultivation,  and  frequently 
made  use  of  the  sea-weed,  and  mud  and  gravel,  which  was  within  the  bank. 
The  bay  is  about  a  mile  and  a  half  from  Poole,  in  full  *view  of  the 
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town  4  and  no  opposition  was  ever  made  to  Mr.  Sturt's  undertaking. 


The  bank  was  afterwards  forced  by  a  st&rm,  and  the  sea  again  entered  the 
space  within,  at  high  tide.  Mr.  Sturt,  however,  always  treated  it  as  his  exclu- 
sive property ;  and  no  fisherman  or  other  person  was  permitted  to  remain  in  the 
gully  or  lake,  until  Mr.  Sturt's  consent  had  been  obtained.  Repeated  assertion 
of  property,  on  his  part,  was  proved ;  and  uniform  acquiescence  therein,  as 
also  collection  of  wreck  in  St.  Andrew's  Bay,  and  application  of  it  to  his  own 
use.  It  was  admitted  that  St.  Andrew's  Bay  formed  no  part  of  the  harbour  of 
Poole,  and  that  vessels  of  any  burden  could  never  float  there. 

The  case  on  the  part  of  the  defendant,  who  had  insisted  on  fishing  in  the 
lake  or  gully  within  the  artificial  embankment,  consisted  of  two  grants  of  t]ie 
locus  in  quo:  the  first  to  the  Duke  of  Richmond,  for  31  years,  in  Uie  13th  year 
of  Charles  the  second;  the  second  to  Robert  Gifford,  for  41  years, in  the  17th 
year  of  the  same  reign,  (wherein  the  spot  in  question  was  described  as  waste 
land,  and  ooze  and  ooze  lands,  the  grantee  having  covenanted  to  endeavour  to 
reclaim  and  bring  it  into  cultivation  within  seven  years,)  and  of  an  attempt  to 
prove  that  the  locus  in  quo  had,  previously  to  Mr.  Sturt's  time,  been  commonly 
fished  on ;  as  also  afterwards,  in  defiance  of  his  assertion  of  property.  This, 
however,  was  not  satisfactorily  established ;  and  it  appearing  that  nothing  had 
ever  been  done  under  the  grants  of  Charles  the  Second,  the  jury,  without  al- 
lowing the  learned  baron  to  conclude  his  summing  up,  found  a  verdict  for  the 
plaintiff. 

Lens^  Serjt.,  in  the  last  term  had  obtained  a  rule  nisi  for  a  new  trial,  chiefly 
on  the  ground  that  the  soil  between  high  and  low  water-mark  was  vested  in 
*4051  ^^  crown,  and  so  open  to  the  public,  and  that  a  mere  grant  *of  wreck 
-J  did  not  convey  any  right  to  die  soil :  that  the  grants  in  the  time  of 
Charles  the  Second  were  utterly  inconsistent  with  any  such  supposed  right  in 
the  owners  of  Brownsea ;  for,  if  the  soil  of  St.  Andrew's  Bay  had  belonged 
to  them,  the  crown  never  would  have  granted  it  to  the  Earl  of  Oxford.:  that, 
even  if  the  grant  of  wreck  could  give  any  right  to  the  soil  of  the  shore,  by  the 
*'  shore  1  must  be  understood  a  certain  space  following  the  arc  of  the  bay,  upon 
which,  indeed,  a  vessel  might  be  wrecked,  and  not  the  soil  of  the  centre  of  the 
bay,  where,  at  high  tides,  vessels  could  not  easily  be  lost :  that  if  the  law  were 
thus,  Mr.  Sturt's  acts  were  only  acts  of  usurpation ;  and  usage  of  forty  years, 
founded  on  usurpation,  could  not  confer  a  right.  It  was  urged,  also,  that  per- 
haps the  corporation  of  Poole  might  have  been  in  confederacy  with  Mr.  Sturt, 
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and  that  such  a  contrirance  ought  not  to  deprive  the  fishermen  of  their  right  to 
fish  over  the  locus  in  quo.     He  cited  Vooghi  v.  Winch^  2  B.  &  A.  662. 

PeU^  Serjt.,  contra^  insisted  tliat  what  Mr.  Sturt  had  done  forty  years  ago, 
openly  and  unopposed,  together  with  his  subsequent  assertion  of  property  so 
uniformly  acquiesced  in,  though  not  of  themselves  constituting  any  right,  were 
evidence  from  whence  anterior  usage  and  anterior  assertion  of  right  might  be 
presumed ;  that  such  anterior  usage  must  be  so  ancient  as  to  afford  the  best  in- 
terpretation of  the  nature  of  the  original  grant ;  and  that  a  prescription  of  such 
antiquity,  coupled  with  the  general  grant,  was  quite  conclusive  as  to  the  plain- 
tiff's right 

Lens^  having  been  heard  in  support  of  his  rule,  the  court  now  gave  judg- 
ment 

*Dallas,  C.  J.  I  agree  that  cases  of  this  sort  may  rest  on  one  or  both  r^^Qg 
of  the  two  following  grounds,  that  is  to  say,  on  grant,  or  on  usage  which  ^ 
presupposes  a  grant :  I  agree  also,  that  in  the  case  of  a  grant,  no  usage,  how- 
ever long,  can  countervail  the  clear  words  of  the  instrument,  for  what  is  done 
under  usurpation  cannot  constitute  a  legal  usage :  but,  it  is  equally  clear,  that 
when  a  grant  of  remote  antiquity  contains  general  words,  the  best  exposition  of 
such  a  grant  is  long  usage  under  it  Unless,  therefore,  the  usage  of  forty  years 
ago  can  be  proved  to  have  originated  in  usurpation,  it  is  evidence,  whence  usage 
anterior  to  that  time  may  be  presumed  :  and  such  a  length  of  modem  usage, 
connected  with  the  ancient  usage,  affords  the  strongest  exposition  of  the  mean- 
ing of  the  original  grant  The  rule  laid  down  in  a  book  of  authority  on  this 
subject  is,  **  If  the  language  of  an  ancient  grant  be  obscure  or  doubtful,  constant 
usage  may  be  resorted  to,  to  expound,  though  not  to  control  the  deed  ;*'  and  the 
uniform  course  of  modern  authorities  shows,  that  however  general  the  grant, 
usage  may  afford  a  true  construction  of  it,  reducing  this  question  to  a  question 
of  fact,  namely,  what  was  the  usage  here  f  I  agree  that  if  the  usage  be  only 
of  forty  years'  duration,  and  be  applied  to  establish  an  exclusive  right  over  an 
arm  of  the  sea,  this  could  not  destroy  the  right  of  the  subject,  but  we  must 
look  to  the  way  in  which  this  modern  usage  arose,  and  that  is  as  strong  as  pos- 
sible to  establish  the  plaintiff's  claim ;  his  predecessor  raises  a  bank  in  the  face 
of  the  whole  town  of  Poole,  and,  according  to  the  pleas,  in  a  place  which  was 
part  of  the  harbour  in  which  all  tlie  inhabitants  of  the  toirn  had  an  interest 
Tliis  was  done  at  considerable  expense,  and  occupied  a  great  length  of  time. 
After  the  bank  had  been  broken  down,  there  was  no  interruption  of  the  plain- 
tiff's assertion  of  his  claim  :  permission  to  enter  within  the  bank  was  constantly 
asked,  and  given  or  ^refused  as  to  the  proprietor  seemed  fit  The  usage  r«  jq- 
was  as  strong  as  it  possibly  could  be  under  such  circumstances.  But  it  ^ 
was  asked, — if  the  corporation  of  Poole  had  been  in  confederacy  with  the  theil 
proprietor  of  the  island,  and  did  not  choose  to  sue  upon  this  usurpation,  should 
a  poor  fisherman  by  such  means  be  deprived  of  his  right?  Certainly  not 
However,  if  so  general  a  right  had  existed,  it  may  be  presumed  any  usurpation 
on  that  right  would  have  been  resisted.  And  why  are  we  to  presume  any  such 
confederacy  between  the  owner  of  the  island  and  the  corporation  of  Poole  ?  I 
have  said,  that  where  the  words  of  a  grant  are  general,  they  must  be  explained 
by  usage.  The  grant  of  Henry  the  Second,  conveys  the  island  of  Brownsea, 
and  its  shores ;  w  hat  then  are  its  shores  ?«>what  usage  has  pointed  out  And 
if  I  find  the  usage  such  as  existed  here,  how  can  I  resist  the  evidence  ?  It  is 
urged,  that  this  is  only  a  grant  of  wreck,  but  wreck  must  rest  on  the  soil,  usage 
must  determine  what  has  been  deemed  soil,  and  vessels  of  burden  could  at  no 
time  fioat  over  the  mud  in  question.  The  lakes  which  have  been  mentioned, 
were  only  such  small  inlets  as  every  where  intersect  the  shore.  The  grants  of 
Charles  the  Second  confirm  this  usage,  inasmuch  as  those  grants  were  never 
acted  on  or  acquiesced  in  by  the  owner  of  the  island.  I  think,  therefore,  the 
question  has  been  properly  disposed  of,  and  that  a  new  trial  cannot  be 
granted. 
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Park,  J.  If  the  ^anta  in  question  contained  any  thing  inconsistent  with 
the  usage  established,  the  case  might  be  different,  but,  the  grant  consisting  of 
^neral  words,  we  are  driven  to  inquire  what  has  been  the  usage  under  it. 
That  is  all  one  way,  and  it  is  reasonable  to  suppose  it  was  the  same  in  ancient 
times  as  at  present.  Nothing  in  the  present  decision  will  conflict  with  that  o! 
*4081  ^'^^S^^  V*  ^»wcA,  which  only  decided  that,  in  a  public  *navigable  river, 
^  twenty  years*  possession  of  the  water  at  a  given  level  is  not  conclusive 
as  to  the  right 

BvRRouGH,  J.  The  verdict  in  this  case  is  not  contrary  to  the  legal  effect  ot 
the  evidence,  but  serves  to  confirm  the  construction  put  on  the  grants.  The 
first  contains  a  grant  of  wreck  to  the  abbey  of  Ceme,  throughout  all  their  lands 
upon  the  sea,  which  shows  they  had  other  lands  besides  the  main-land  of 
Bronwsea ;  now  what  could  these  other  lands  be  but  the  land  in  question  ?  As 
to  the  grants  produced  by  the  defendant,  deeds  produced  by  a  party  avail  him 
nothing,  unless  the  possession  has  gone  consistendy  with  them  :  Here,  the  par- 
ties who  received  the  first  grant  from  Charles  the  Second,  did  nothing  under  it ; 
then  other  adventurers  came  forward,  who  also  failed  to  make  any  attempt  con- 
formable to  their  grant.  For  what  reason  did  both  these  parties,  who  thought 
it  beneficial  to  take  the  grant,  abstain  from  acting  under  it,  but  because  they 
found  a  person  in  possession  under  a  former  grant  ?  Then,  the  assertions  of 
right  on  the  part  of  the  plaintiff  are  strong  beyond  all  measure ;  and  though 
the  erection  of  the  bank  forty  years  ago  would  not  of  itself  confer  a  title,  yet, 
from  such  erection  unopposed  and  the  subsequent  uniform  usage,  prior  usage 
to  the  same  effect  may  be  presumed,  which  coupled  with  the  general  terms  of 
the  grant,  establish  the  plaintiff's  claim  beyond  dispute. 

Richardson,  J.  The  evidence  of  assertion  of  right  on  the  part  of  the 
plaintiff  and  those  under  whom  he  claims  is  indeed  abundantly  strong ;  how* 
ever,  I  should  agree  that  the  legal  effect  of  this  evidence  would  not  invest  him 
with  a  title,  and  that  the  whole  might  amount  to  nothing  more  than  usurpation, 
if  it  were  quite  clear  that,  prior  to  the  construction  of  the  embankment  forty 
*40d1  years  ago,  the  public  had  any  right  over  the  Iocub  in  quo,  *  But  in  this 
-'  case  as  in  every  other,  modern  usage  of  forty  years'  duration  is  evi- 
dence not  only  for  that  period,  but  evidence  from  which  it  may  be  presumed, 
that  the  same  course  was  pursued  in  earlier  times,  if  nothing  is  shown  to  the 
contrary.  Here  there  was  evidence  that  the  usage  had  been  the  same  almost 
time  out  of  mind ;  that  the  land  in  question  was  litttu  mari$,  not  indeed  so 
dry  as  terra  Jirmoj  but  still  shore  of  the  sea,  and  not  covered  at  low  water, 
with  the  exception  of  a  small  lake  or  inlet:  the  place,  therefore,  falls  within 
the  description  of  land,  about  which  there  can  be  no  doubt  as  to  the  law,  that 
an  individual  may  claim  a  right  in  it,  either  by  grant  or  by  usage  independently 
of  grant.  Most  of  the  evidences,  which  Hale,  De  Jure  Maris,  pars  1,  c.  6,  p. 
27,  enumerates  as  denoting  such  a  right  exist  here  "  constant  and  usual  fetching 
gravel  and  sea-weed  and  sea-sand,  between  the  high  water  and  low  water  mark, 
and  licensing  others  so  to  do ;  enclosing  and  embanking  against  the  sea,  and  en- 
joyment of  what  is  80  inned;  enjoyment  of  wrecks  happening  upon  the  sand." 
The  grants  of  Charles  the  Second  call  the  spot  in  question  ooze  land,  and, 
therefore,  are  evidence  to  show  that,  even  in  those  days,  the  place  was  consi- 
dered as  between  high  and  low  water  mark ;  and,  as  nothing  was  done  under 
them,  they  rather  make  against  the  defendant  than  for  him,  as  it  should  thereby 
seem  tliat,  when  the  grantees  came  to  act  under  their  grant,  they  found  an  ob- 
stacle in  an  earlier  and  better  title. 
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•CHARLES  CHRISTIE,  GEORGE  ALEXANDER  WYLIE,  and  [♦410 
WILLIAM  ATKINSON,  Assignees  of  the  Estate  and  Effects  of 
GEORGE  LAING,  a  Bankrupt,  v.  LEWIS  LEWIS. 

Bjr  charter-party  between  defendant,  owner  of  a  ahip,  and  6.  L.  Defendant  sninted  and  to 
freight  let,  arid  6.  L.  took  and  to  freight  hired  the  ship  for  the  voyage.  Defendant  coTenanted 
that  the  master  should  receive  on  board  at  London,  goods  to  be  sent  alongside  by  6.  L.,  and 
deliver  them  finom  alongside  at  Newfoundland,  according  to  bills  of  lading,  there  receive,  and 
deliver  at  Demerara  other  soods,  in  like  manner ;  ana  there,  in  like  manner,  receive  other 
goods,  and  deliver  them  in  the  London  docks,  according  to  bills  of  lading ;  and  that  the  ship's 
boats  should  assist  in  loading  and  unloading,  so  as  the  exclusive  duties  and  operations  of  the 
ship  should  not  be  thereby  impeded.  In  consideration  whereof  6.  L.  covenanted  to  send  and 
take  from  alongside  goods,  and  to  pay  for  the  freight  and  hire  of  the  ship  for  the  voyage  2600/.. 
with  primage,  6lc.,  one-quarter  part  thereof  on  delivery  of  ffoodsat  Newfoundlano,  by  eood 
bills  at  60  oays'  sight  on  London,  and  the  remainder  by  good  bills  at  two  months*  date  nrom 
the  day  of  the  ship's  report  inwards  at  the  port  of  London.  T^e  voyage  was  performed,  and 
gpoda  of  third  persons  brought  from  Demerara  under  bills  of  lading,  deliverable  to  the  con- 
signees on  payment  of  certain  specified  freights  therein  mentioned,  which  freights  the  defend- 
ant received,  no  bill  for  the  three-quarters  freight  per  charter-party  baying  been  given  or  ten- 
disrad  to  him«  and  a  bill  for  one-quarter  given  at  Newfoundland  having  been  dishonoured: 
Held,  (DaHas,  C.  J.»  duttrntUnte^)  first,  that,  notwithstanding  the  words  of  grant,  takine  the 
whole  charter-party  into  connderation,  the  possession  of  the  ship  did  not  pass  to  the  frei^ter, 
but  remained  in  the  owner ;  and  that,  as  the  fraisht  per  charter-party  was  to  be  paid  to  him  by 
good  bills,  prior  to  the  delivery  of  the  homeward  cargo,  he  had  a  lien  thereon  for  such  freight: 
secondly,  tnat  he  had  a  rifirht  to  receive  the  freight  per  bills  of  lading  from  the  consignees,  and 
had  a  like  lien  on  such  freight  when  so  received. 

Assumpsit  for  money  had  aad  received  by  the  defendant  for  the  use  of 
George  Laing,  before  he  became  a  bankrupt,  and  also  for  money  had  and  re- 
ceived by  the  defendant,  to  the  use  of  the  plaintiffs  as  assignees  of  the  estate 
and  effects  of  the  said  George  Laing,  afler  his  bankruptcy.  The  declaration 
contained  the  other  usual  money  counts,  with  an  account  stated.  The  defend- 
ant pleaded  the  general  issue.  At  the  trial  of  the  cause  before  Gibbs,  O.  J. 
(London  sittings  after  Trinity  term,  1817,)  a  verdict  was  found  for  the  plaintiift, 
with  1981/.  169.  9d.  damages,  subject  to  a  ^reference  as  to  the  amount, 
and  to  the  opinion  of  the  court  upon  a  case  which  was,  in  substance,  as 
follows : 

The  defendant  on  the  2d  February,  1815,  and  from  thence  continually  until 
the  1st  April,  1816,  was  sole  owner  of  the  ship  Ann  belonging  to  the  port  of 
London.  On  the  2d  February,  1815,  the  defendant  as  such  owner,  and  George 
Laing  the  bankrupt,  entered  into  a  charter-party,  under  seal,  by  which  the  de- 
fendant for  himself,  his  heirs,  executors,  and  administrators,  granted  and  to 
freight  let,  and  George  Laing  for  himself,  his  executors,  administrators  and  as- 
signs, hired  and  to  freight  took  the  ship  Ann,  for  the  voyage,  upon  the  terms 
and  conditions,  and  for  the  considerations  following :  Imprimisj  the  defendant 
covenanted,  that  the  vessel  being  tight,  staunch,  and  substantial,  well  manned, 
tackled,  apparelled,  and  furnished  as  is  usual  for  vessels  in  the  merchants'  ser- 
vice, and  for  the  voyage  thereinafter  mentioned,  the  master  William  Wilson,  or 
some  other  proper  person,  should  receive  and  properly  stow  on  board  the  said 
vessel,  all  such  lawful  goods,  wares,  and  merchandises,  as  the  said  freighter  or 
his  assigns  might  think  proper  to  send  alongside  her  in  the  port  of  London,  not 
exceeding,  in  the  whole,  what  she  could  safely  stow  and  carry,  over  and  above 
her  stores,  tackle,  apparel,  and  provisions ;  and,  having  received  the  same  on 
board,  and  being  despatched,  the  master  should  imoiediately  (wind  and  weather 
permitting)  set  sail,  and  proceed  in  and  with  the  vessel  from  the  port  of  London, 
and  proceed  to  Portsmouth,  there  to  join  and  sail  with  the  first  convoy  appointed 
for  Newfoundland,  and,  being  arrived  at  St.  John's  in  Newfoundland,  should 
make  a  right  and  true  delivery  of  the  cargo  from  alongside,  to  the  agents  or  as- 
signs of  the  said  freighter,  according  to  the  bills  of  lading  signed  in  London ; 
such  cargo  being  dischai^ed,  and  the  vessel  'rendered  tight,  staunch,  and  r^^^n 
substantial,  well  manned,  and  furnished  in  the  manner  aforesaid,  the  ^ 
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master  shonld  receive,  and  properly  stow  on  board,  from  the  agents  or  assign? 
of  the  said  freighter,  all  such  lawful  goods  as  he  or  they  might  send  alongside, 
in  crafl  (provided  at  the  costs  and  expenses  of  the  said  freighter,  his  heirs  or 
assigns)  not  exceeding,  in  the  whole,  what  she  could  safely  stow  and  carry,  over 
and  above  her  stores,  tackle,  apparel,  and  provisions ;  and  having  so  completed 
her  loading  in  St.  John's,  and  being  despatched,  should  immediately  (wind  and 
weather  permitting)  set  sail,  and  proceed  from  thence,  with  or  without  convoy, 
to  Demerara ;  and  having  arrived  there,  should  make  a  right  and  true  delivery 
of  the  cargo  from  alongside  to  the  agents  or  assigns  of  the  said  freighter,  the 
conveyance  to  the  shore  to  be  at  his  or  their  expense ;  and  having  discharged 
the  same,  according  to  the  bills  of  lading  signed  at  Newfoundland,  and  the  vessel 
being  in  readiness,  after  the  manner  aforesaid,  for  the  further  continuation  of  the 
voyage,  the  master  should  take,  receive,  and  properly  stow  on  board  the  said 
vessel,  all  such  legal  goods  as  the  agents  or  assigns  of  the  said  freighter  should 
send  alongside  of  her,  not  exceeding  as  aforesaid ;  the  conveyance  of  such 
goods  from  the  shore  to  the  ship  to  be  at  the  expense  of  him  the  said  freighter, 
his  agents  or  assigns ;  and  being  so  loaded  and  despatched,  should  immediately 
(wind  and  weather  permitting)  set  sail,  and  proceed  from  Demerara  for  the  port 
of  Londbn,  and,  on  arrival  at  the  West  India  dock  there,  make  a  right  and  true 
delivery  of  such  her  homeward  cargo,  agreeable  to  bills  of  lading,  and  then 
end  the  intended  voyage  (the  act  of  God,  the  king's  enemies,  fire,  the  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation,  of  whatsoever  nature  and 
kind,  always  and  in  all  cases  excepted.)  And  the  owner  agreed,  that  due  assist- 
•4131   *"^  should  be  given  with  the  ship's  boats,  *properly  manned  for  the 

^  purpose,  in  unloading  and  loading  the  cargoes,  at  the  respective  ports 
above  mentioned,  at  all  times,  when  required  by  the  freighter,  his  agents  or  as- 
signs ;  but  it  was  understood,  that  no  impediment  was  thereby  to  be  made,  in 
carrying  on  the  exclusive  operations  or  duties  of  the  ship ;  and  the  owner 
further  covenanted  with  the  said  freighter,  that  he  should  be  allowed,  in  the 
whole,  100  running  days  for  loading  the  vessel  in  the  river  Thames,  for  un- 
loading and  loading  her  in  St.  John's,  and  for  unloading  and  loading  her  in  De- 
merara ;  provided  that  the  vessel  should  not  be  delayed  at  St.  John's,  New- 
foundland, for  the  purpose  of  loading  and  unloading,  more  than  25  running 
days  in  the  whole ;  but  it  was  fully  agreed  on  by  the  said  parties,  that  the  ves- 
sel should  be  loaded  at  Demerara,  and  despatched  in  time  for  her  to  sail,  and 
depart  from  thence  for  the  port  of  London,  on  or  before  the  Ist  day  of  August, 
then  next  ensuing.  In  consideration  whereof,  George  Laing,  for  himself,  his 
heirs,  executors,  and  administrators,  covenanted  with  the  defendant,  his  execu- 
tors, administrators,  and  assigns,  that  he  the  said  freighter,  his  agents  or  assigns, 
should  send,  or  cause  the  several  cargoes  above  referred  to,  to  be  sent  alongside 
the  vessel,  and  also  take  from  alongside  the  vessel,  at  the  respective  ports  of 
loading  and  unloading  above  mentioned,  free  of  expense,  in  providing  craA  or 
other  conveyance  for  that  purpose,  to  the  owner  of  the  vessel  as  aforesaid,  the 
boats  of  the  ship  properly  manned,  assisting  in  such  unloading  and  loading  of 
said  cargoes,  at  all  times  when  required,  but  not  to  the  impediment  of  carrying 
on  the  exclusive  operations  or  duties  of  the  ship,  conditioned  and  agreed  to  on 
the  part  of  the  owner,  as  above,  and  that  within  the  time  before  limited,  or  days 
of  demurrage  thereinafter  mentioned.  And  further,  that  the  said  freighter,  his 
•4141   ®*^<^"tors,  administrators,  or  assigns,  *shoulcl  well  and  truly  pay  or  cause 

-^  to  be  paid  unto  the  said  owner,  his  heirs,  executors,  administrators,  or 
assigns,  in  fu\U  for  freight  and  hire  of  the  vessel  for  such  voyage,  the  sum  of 
2600/.,  together  with  5/.  per  cent,  primage  thereon,  and,  in  addition  to  the  freight 
and  primage,  two-tliirds  of  all  dock  dues,  port  and  pilotage  charges  incurred 
during  the  whole  of  the  voyage ;  the  said  freight,  &c.  was  to  be  paid  as  follows 
(rtz.)  one-quarter  part  thereof  on  a  right  and  true  delivery  of  the  cargo  at  New- 
foundland, by  a  good  bill  or  bills  on  London,  at  60  days'  sight,  and  the  remain- 
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der  thereof  by  a  good  bill  or  bills,  at  two  months'  date  from  the  day  of  the 
ship's  report  inward  in  the  port  of  London  ;  and  the  freighter,  for  himself,  his 
executors  and  administrators,  covenanted  with  the  owner,  his  executors,  admi' 
nistrators,  and  assigns,  to  make  all  necessary  disbursements  and  advances,  both 
at  Newfoundland  and  at  Demerara,  in  and  about  the  concerns  of  the  ship,  all 
wliich  advances  were  to  be  deducted  from  the  last  payment  of  the  freight,  pro- 
vided  that  it  should  be  lawful  for  the  said'freighter,  his  agents  or  assigns,  to  de- 
uin  the  ship,  on  demurrage,  at  the  ports  of  loading  or  unloading  aforesaid,  any 
or  either  of  them,  any  time  or  term  not  exceeding  20  days,  on  paying  the  owner 
of  the  vessel,  or  his  order,  ten  pounds  demurrage  money  per  day,  day  by  day, 
as  the  same  should  become  due.  And  for  the  true  performance  of  all  and  sin- 
gular the  covenants,  clauses,  provisoes,  and  agreements  therein  contained,  the 
parties  respectively  thereby  bound  and  obliged  himself  and  themselves,  his  and 
their  several  and  respective  heirs,  executors,  and  administrators :  the  defendant 
especially  bound  his  vessel,  her  freight  and  appurtenances,  and  the  said  George 
Laing,  the  cargoes  to  be  laden  on  board  of  her,  unto  the  others  and  other  of 
them,  and  to  the  executors  and  administrators  of  the  others  and  other  of  them 
mutually  and  reciprocally,  in  the  penal  sum  of  5000/. 

*Aftec  the  execution  of  the  charter-party,  a  cargo  of  goods  was  shipped  r«^|^ 
by  George  Laing,  and  divers  other  merchants,  in  pursuance  of  arrange-'  ^ 
ments  made  between  them  and  George  Laing,  on  board  the  vessel  in  the  rivei 
Thames ;  and  William  Wilson,  the  master,  at  the  request  of  George  Laing, 
signed  bills  of  lading,  for  the  goods  deliverable  to  the  several  consignees  thereof, 
at  the  port  of  St.  John's,  in  the  island  of  Newfoundland,  according  to  the  form 
of  the  bill  of  lading  next  hereinafter  set  forth ;  the  freight  of  such  of  the  goods 
as  were  not  shipped  by  George  Laing,  was  paid  by  the  shippers  to  George  La- 
ing, in  London,  at  the  time  the  bills  of  lading  were  signed.  The  goods  shipped 
by  George  Laing  were  consigned  by  him  to  Hart  and  Robinson,  of  Newfound- 
land, for  sale,  on  his  account. — **  Shipped,  &c.,  in  good  order  and  well  condi- 
tioned, by  George  and  James  Brown,  in  and  upon  the  good  ship  called  Ann, 
whereof  is  master,  &c.,  for  this  present  voyage,  William  Wilson,  and  now 
riding  at  anchor  in  the  river  Thames,  and  bound  to  St.  John's,  Newfoundland, 
to  say,  10  barrels  pitch,  &c.  &c,  being  marked  and  numbered  as  in  the  margin, 
and  are  to  be  delivered  in  the  like  good  order,  and  well  conditioned,  at  the  afore- 
said port  of  St.  John's,  Newfoundland,  the  act  of  God,  the  king's  enemies,  fire, 
and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  navigation  of 
whatever  nature  and  kind  soever  excepted,  unto  Messrs.  Hutton,  M'Lea  and 
Co.,  or  to  their  assigns,  freight  for  ,the  said  goods  being  paid  in  London,  with 
primage  and  average  accustomed.  In  witness  whereof,  the  said  master  or 
purser  of  the  said  ship  hath  affirmed  to  three  bills  of  lading,  all  of  this  tenor  and 
date,  the  one  of  which  three  bills  being  accomplished,  the  other  two  to  stand 
void.  And  so,  &c.  Dated  in  London,  7th  March,  1815,  quality  and  contents 
unknown  to  William  Wilson." 

*The  Ann  sailed  from  the  river  Thames  on  the  16th  March,  1815,  on  r^^i  a 
the  voyage  mentioned  in  the  charter-party,  arrived  at  St.  John's  on  the  ^ 
12th  May,  1815,  and  delivered  her  cargo,  pursuant  to  the  said  bills  of  lading, 
signed  by  the  master.  )ames  Laing,  a  brother  of  the  bankrupt,  sailed  in  the 
vessel  to  St.  John's,  as  supercargo  of  George  Laing,  and  acted  as  such  for  the 
voyage.  After  the  delivery  of  the  cargo  at  St.  John's,  the  master  applied  to 
James  Laing,  for  a  bill  or  bills  of  exchange  for  650/.,  as  for  one-quarter  of  tho 
freight,  agreeably  to  the  stipulations  contained  in  the  charter-party ;  and  James 
Laing  accordingly  drew  two  bills  of  exchange  for  350/.  and  300/.,  upon  George 
Laing,  payable  60  days  after  sight,  to  the  order  of  the  defendant,  and  delivered 
them  to  the  master.  These  bills  were  remitted  by  the  master  to  the  defendant, 
and  were  duly  accepted  by  George  Laing.  They  fell  due  on  the  26th  August, 
1815,  were  dishonoured  by  the  bankrupt,  and  have  not  since  been  paid.     Aflcf 
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the  discharge  of  the  cargo,  Messrs.  Hart  and  Robinson,  of  St.  John's,  by  the 
order  and  on  the  account  of  George  Laing,  purchased  and  shipped  a  cargo  of 
codfish  on  board  the  Ann,  for  Demerara,  and  the  master  signed  a  bill  of  lading 
for  the  delivery  of  tlie  cargo  of  fish  to  James  Laing,  at  Demerara.  The  vessel, 
on  the  6th  June,  1815,  proceeded  from  St.  John's,  with  James  Laing  on  board, 
on  her  voyage  to  Demerara,  ^vhere  she  arrived  on  the  3d  August,  1815.  After 
the  vessel  had  discharged  her  cargo  at  Demerara,  James  Laing  engaged  Messrs. 
M'Garrel  and  Co.,  at  that  place,  to  procure  a  homeward  freight,  and  various 
goods  were,  through  their  assistance,  shipped  on  board  the  Ann,  at  Demerara, 
by  different  merchants,  for  which  goods  the  master  of  the  ship  signed  bills  of 
lading,  in  the  following  form.  ''Shipped  in  good  order  and  condition,  by  John 
M'Garrel,  in  and  upon  the  good  ship  called  the  Ann,  whereof  li^illiam 
*4171  *^'^^^"  ^^  master,  for  the  present  voyage,  now  lying  in  Demerara 
-^  river,  and  bound  for  London,  20  hhds.  sugar,  being  marked  and  num- 
bered as  in  the  margin,  and  are  to  be  delivered  in  the  like  good  order  and  con- 
dition, at  the  aforesaid  port  of  London,  (all  and  every  the  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and  kind  soever  excepted) 
unto  Messrs.  UnderVood,  Hall,  and  Co.,  or  to  their  assigns,  he  or  they  paying 
freight  for  the  said  goods  nine  shillings  Stirling  per  cent.  In  witness  whereof 
the  said  master  or  purser  of  the  said  ship  hath  subscribed  to  four  bills  of  lading, 
all  of  this  tenor  and  date,  one  of  which  being  accomplished,  the  rest  to  stand 
void.  Dated  in  Demerara,  9th  November,  1815.  William  Wilson.  Quality 
and  contents  unknown."  On  the  3d  December,  1815,  the  vessel  set  sail  from 
Demerara  on  her  homeward  voyage ;  and  having  arrived  in  the  port  of  Jjondon, 
was  reported  in  the  custom-house  on  the  26th  of  February,  1816,  and  on  the 
same  day  entered  the  West  India  docks  for  the  purpose  of  discharging  her  cargo. 
James  Laing  remained  at  Demerara,  and  afterwards  came  home  by  the  packet. 
On  the  23d  February,  1816,  a  commission  of  bankrupt  was  issued  against 
George  Laing,  under  which  he  was  found  and  declared  a  bankrupt,  upon  acts  of 
bankruptcy  committed  by  him  on  the  12th,  13th,  and  14th  of  February,  1816. 
The  plaintiffs  were  duly  chosen  assigness  of  his  estate  and  effects,  and  an  as- 
signment thereof  was  made  to  them  by  the  major  part  of' the  commissioners 
named  in  the  commission,  by  indenture  dated  the  19th  March,  1816.  On  the 
day  of  the  report  of  the  Ann  at  the  custom-house  in  London,  a  copy  of  the 
manifest  of  the  cargo  of  the  Ann  brought  from  Demerara,  with  a  notice  to  the 
directors  of  the  West  India  docks  not  to  deliver  any  of  the  goods  without  the 
«4lfl'1  ^^^^  of  Messrs.  Harrison  *and  Betts,  was  delivered  to  the  directors  of 
^  the  West  India  dock  company  by  the  master,  by  the  direction  of  the 
defendant  or  his  agents.  No  sum  or  sums  of  money,  nor  any  bill  or  bills  of 
exchange,  were  ever  demanded  by  the  defendant,  or  tendered  or  offered  by  th9 
bankrupt,  or  by  the  plaintiffs,  or  by  any  other  person  to  the  defendant,  for  th 
sum  of  2600/.,  in  the  charter-party  mentioned ;  or  of  any  part  thereof,  either 
npon  the  report  of  the  Ann  inwards,  or  at  any  time  before  or  since. 

William  Wilson  and  the  crew  of  the  Ann  were,  upon  the  voyage  mentioned 
in  the  charter-party,  and  agreeably  to  the  tenns  thereof,  hired  and  employed  to 
navigate  the  vessel ;  and  the  vessel  was  during  the  voyage  navigated,  with  the 
exception  of  the  port  and  pilotage  charges  and  dock  dues,  mentioned  in  the 
charter-party,  at  the  defendant's  expense.  The  goods  brought  by  the  Ann 
from  Demerara  were  delivered  out  of  the  Ann  into  the  West  India  docks,  on 
the  14th  March,  1816.  The  defendant  employed  Messrs.  Harrison  and  Betts, 
ship  brokers,  of  the  city  of  London,  to  report  the  ship,  and  collect  the  freight 
of  the  goods  brought  from  Demerara  by  the  Ann  from  the  respective  con- 
signees thereof,  for  his  use  and  on  his  account ;  and,  under  such  employment 
Messrs.  Harrison  and  Betts  received  from  the  consignees  of  the  goods  the 
freight  payable  by  them  respectively,  and  afterwards  paid  over  to  the  defendant 
the  balance  of  the  money  so  received,  after  deducting  the  dock  and  other  chaiges. 
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Tlie  question  for  the  opinion  of  the  court  was,  whether  the  plaintifls  were 
entitled  to  recover  the  money  so  received  for  freight,  and  so  paid  over  to  the 
defendant  by  Messrs.  Harrison  and  Betts,  as  above  mentioned  ?  If  they  were, 
the  verdict  was  to  stand ;  if  not,  tlie  verdict  was  to  be  set  aside  and  a  nonsaii 
*entered,  unless  the  court  should  think  fit,  upon  the  application  either  r«^|g 
of  the  plaintiffs  or  of  the  defendant,  to  turn  this  case  into  a  special  ver-  ^ 
diet. 

This  case  was  thrice  argued.  First,  in  Trinity  term,  1819,  by  Botanquef^ 
Serjt.,  for  the  plaintiff,  and  Copley,  Serjt.,  for  the  defendant.  Secondly,  in 
Michaelmas  term,  1819,  by  Vdughan,  Serjt,  for  the  plaintiff,  and  Zen«,  Serjt., 
for  the  defendant.  And  now  by  Taddy^  Serjt:,  for  the  plaintiff,  and  Htdlock, 
Serjt.,  for  the  defendant. 

Arguments  for  the  plaintiffs. 

First,  the  defendant  is  not  entitled  to  retain  the  money  he  has  received  for 
the  carriage  of  goods  (a)  by  the  ship  Ann,  because  he  was  not  entitled  to  de- 
mand it.  There  was  no  contract  express  or  implied,  no  privity,  between  him 
and  the  parties  who  were  to  pay  for  the  carriage  of  the  goods ;  those  parties 
contracted  with  Laing,  and  Laing  alone  could  have  sued  them  for  the  carriage. 
The  defendant  was,  under  the  charter-party,  to  be  paid  by  Laing  the  hire  of 
his  vessel,  not  by  the  shippers  or  consignees  for  the  carriage  of  goods.  The 
question  between  carriers  and  the  owners  of  goods  carried,  is  not,  whose 
is  the  wagon,  or  whose  is  the  ship,  but  who  is  the  carrier  ?  Here  Laing  was 
the  carrier,  and  at  Demerara  absolutely  put  up  the  ship  for  goods,  as  a  general 
ship ;  it  would  be  a  great  hardship,  if  the  shippers  at  Demerara,  who  contracted 
with  Laing  for  the  carriage  of  their  goods,  and  had  no  means  of  knowing  his 
engagements  to  the  defendant,  should  be  liable,  not  only  to  Laing  for  the  car- 
riage of  their  goods,  but  also  to  the  defendant  for  his  claims  on  Laing,  and  this  dis- 
tinguishes »the  case  from  Tate  v.  Meek,  2  B.  Moore,  278  ;  S.  C.  8  Taunt,  r^joo 
where,  by  the  very  terms  of  the  bill  of  lading,  the  shippers  were  refer-  ^ 
red  to  the  charter-party,  and  the  carriage  of  the  goods  was  to  be  paid  according 
to  the  terms  of  that  instrument.  But,  as  a  general  rule,  it  is  dear  that  where 
there  is  a  charter-party,  the  carriage  for  goods  is  to  be  paid  to  the  charterer, 
and  not  to  the  owner,  Moorsom  v.  Kymer,  2  M.  &  S.  303 ;  and  where,  as  in 
the  present  case,  the  owner  of  a  ship  has  a  claim  against  the  charterer,  for  the 
hire  of  the  ship,  the  shippers  or  consignees  of  goods  are  not  liable  to  pay  that 
hire.  Paul  v.  Birch,  2  Atk.  621.  The  defendant,  having  induced  the  con- 
signees to  pay  him  in  discharge  of  what  was  due  to  him  from  Laing,  the  bank- 
rupt, has  in  effect  defeated  the  bankrupt  laws  by  obtaining  a  preference  over 
the  other  creditors,  and  that  too,  without  a  foreign  attachment. 

Secondly,  the  defendant  had  no  lien  on  the  goods  conveyed  in  the  Ann. 
First,  because  he  could  not  have  sued  the  owners  of  the  goods,  either  for  the 
hire  of  the  ship  due  from  Laing,  or  for  the  carriage  of  the  goods,  and  if  he 
could  not  sue  them,  he  could  not  detain  their  goods.  Secondly,  because  the 
defendant  could  not  have  detained  the  whole  of  the  goods,  till  the  whole  of  his 
demand  against  Laing  was  satisfied.  He  could  not  pretend,  on  any  principle, 
to  detain  those  for  which  the  carriage  had  been  paid,  because  the  carriage  due 
for  the  rest  was  unpaid,  or  because  the  whole  of  his  demand  against  Laing  was 
not  satisfied ;  {Phillips  v.  Eodie,  15  East,  547«  and  Birley  v.  Gladttane,  3  M. 
&.  S.  205,  show  that  the  owner  of  a  ship  cannot  detain  goods  as  against  the 
charterer  for  dead  freight :)  and  yet  a  right  of  lien  cannot  exist,  where  the  party 
claiming  it,  has  not  a  right  to  detain  all  the  goods  *in  respect  of  which  r«^2l 
the  lien  attaches,  till  the  whole  of  his  demand  is  satisfied.  Thirdly,  and  *- 
mainly,  the  defendant  had  no  lien,  because  he  had  no  possession  of  the  ship, 

(a)  To  avoid  the  confusion  occasioned  by  the  double  meaning  of  the  word  *'  freight/'  (vw. 
hire  of  ship,  and  carnage  of  goods,)  the  reporters  have  in  the  arguments  used  those  ezprestdoDS 
instead  offreigki. 
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and  consequently  no  possession  of  the  goods.  By  the  express  terms  of  the 
charter-party,  the  ship  is  let  to  freight  and  taken  to  freight :  But,  he  who  takes 
a  ship  to  freight  is  in  ail  respects  owner  during  the  continuance  of  the  charter- 
party.  Trinity  House  v.  Clarky  4  M.  <&  S.  288.  So  much  so,  that  he  cannot 
commit  an  act  of  barratry,  Fallejo  v.  ff'heeler,  Cowp.  143 ;  S.  C.  Lofft.  631 ; 
Soarea  v.  TTiomton^  7  Taunt.  827 ;  S.  C.  1  B.  Moore,  373.  Pttrish  v.  Craw- 
ford, Abbott  on  Shipping,  21,  3d  ed;  S.  C.  2  Str.  1251,  which  held  a  doctrine 
uitTerent  from  that  in  Trinity  House  v.  Clark,  has  been  overruled  by  James  v. 
Jones,  Abbott  on  Shipping,  3d  ed.  23 ;  S.  C.  3  Esp.  N.  P.  C.  27,  and  Frazer  v. 
Marsh,  13  East,  238.  In  Saville  v.  Can^pion,  2  B.  &  A.  503,  the  chartep- 
party  contained  no  actual  demise,  but  merely  covenants  of  various  kinds.  Here, 
there  is  a  complete  demise  expressed  in  apt  terms,  and  transferring  the  posses- 
sion of  the  ship,  for  a  given  time,  from  the  owner  to  the  chatterer  and  his  as- 
signs. The  word  assigns  is  alone  sufficient  to  show  the  completeness  of  the 
transfer.  The  charterer,  too,  had  a  supercargo  on  board,  and  took  upon  him- 
self to  put  up  the  ship  as  a  general  ship  at  Demerara.  In  Tate  v.  Meek,  there 
were  no  words  of  demise :  which  was  also  the  case  in  Votes  v.  Mennell,  2  B 
Moore,  297 ;  S.  C.  8  Taunt  In  Fates  v.  Railston,  Id.  294  ;  S.  C.  8  Taunt., 
the  decision  turned  on  the  gronnd  that  the  delivery  of  the  goods  and  the  pay- 
ment of  the  freight  were  concurrent  acts.  Hutton  v.  Bragg,  7  Tannt.  14 ;  S. 
C.  2  Marah.  339,  where  the  chartei^party  contained  the  words  (though  they  do 
•422"!  ^^^  'appear  in  the  report,)  let  the  vessel  to  freight  to  the  merchant,  who 
^  hath,  accordingly,  hired  and  taken  the  same,  is  in  point  for  the  plaintiff, 
and  is  sound  law  according  to  the  foregoing  principles  ;  if,  however,  it  should 
be  impugned,  it  is  distinguishable  from  the  present  case,  on  the  ground  that  this 
is  an  action  to  recover  money  improperly  received ;  tliat  was  trover  for  the  ac- 
tual detainer  of  goods ;  and  if  the  defendant  in  the  present  case  could  have  de- 
tained the  goods,  yet,  he  had  no  right  to  receive  the  money  claimed,  at  the  time 
and  in  the  manner  in  which  he  received  it.     For, 

Thirdly,  even  if  the  defendant  ever  had  any  lien,  there  was  a  complete 
waiver  of  it  on  his  part,  first,  by  his  entering  into  an  agreement  inconsistent 
with  the  right  of  lien :  secondly,  by  his  delivery  of  the  goods  before  the  money 
claimed  was  paid.  Though  every  special  agreement  will  not  destroy  the  party's 
lien,  yet  an  agreement  inconsistent  with  lien  must  have  that  effect,  Crawshay 
▼.  Homfray,  4  B.  &  A.  50.  Here,  the  defendant  had  agreed  to  give  credit ; 
to  be  paid,  as  to  three-quarters  of  the  amount  of  the  hire  of  the  ship,  by  a  bill 
at  two  months  after  the  report  of  the  ship  inwards ;  how  then  could  he  detain 
the  cargo  on  the  ship's  return,  when  his  claim  would  not  be  complete  till  two 
months  afterwards  ?  At  all  events,  lien,  by  the  very  nature  of  it,  ceases  on  the 
delivery  of  the  goods  on  which  the  lien  arises ;  so  that,  even  if  the  defendant 
was  entided  to  a  lien,  he  had  no  right  to  receive  the  money  now  claimed,  for 
the  reasons  stated  in  the  first  part  of  the  argument. 

Arguments  for  the  defendant, 

The  real  question  is,  whether,  on  the  construction  of  this  charter-party,  the 
absolute  possession  of  the  vessel  passed  to  Laing  ?  The  instrument  undoubtedly 
•4C231  ^^^^^^^  *^^  ^^®  beginning,  the  most  comprehensive  and  apt  words  of 
J  demise ;  but  they  are  not  of  themselves  conclusive,  and  the  construction 
must  be  sought  from  the  context  and  intention  of  the  whole :  for,  as  words 
which  are  not  apt  words  of  demise  will  constitute  a  demise,  if  upon  the  whole 
a  derniae  appears  to  have  been  intended  by  the  parties ;  so  apt  words  of  demise 
will  not  of  themselves  constitute  a  letting,  if,  on  the  whole,  a  contrary  intention 
appears,  Bac.  Abr.  Leases^  K.;  Doe  v.  Ashbumer,  5  T.  R.  163 ;  Poole  v.  Bent- 
ley,  12  East,  168;  Tempest  v.  Bawling,  13  East,  18.  Undoubtedly,  there  may 
be  cases  in  which  the  absolute  possession  of  a  ship  may  pass  to  the  lessee,  as 
if  it  should  be  let  for  a  term  of  years,  and  the  lessee  should  appoint  and  pay 
the  master  and  crew,  and  provide  for  the  repairs ;  but  such  is  not  the  case  with 
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ordinary  charter-parties,  nor  is  such  the  mercantile  construction  put  on  tho8« 
instruments.  A  man  does  not  hire  a  ship  as  he  hires  a  house,  for  the  purpose 
of  having  absolute  and  exclusive  possession,  but  merely  the  use  of  the  hull,  for 
the  conveyance  of  his  goods.  Notwithstanding  the  words  let  to  freight  and 
taken  to  freight,  all  the  provisions  of  the  present  charter-party  are  inconsistent 
with  absolute  possession  in  the  charterer,  or  with  abandonment  of  possession  by 
the  owner.  The  owner  appoints  and  pays  the  captain  and  crew,  the  repairs, 
and  most  of  the  expenses  incidental  to  the  ship  ;  the  captain  and  crew  are  his 
servants,  and  if  so,  their  possession  is  his  possession  ;  the  captain  receives  and 
stows  the  goods  sent  by  the  charterer ;  the  captain  is  to  assist  with  his  boats, 
but  such  assistance  is  not  to  interfere  with  the  duties  and  operations  of  the  ship, 
which  shows  that  the  assistance  is  not  given  by  him  in  the  character  of  servant 
to  the  charterer.  If  the  ship  had  run  down  another  vessel,  the  *master  r»424 
and  owner  would  have  been  liable  to  be  sued,  and  not  the  charterer.  ^ 
The  decision  in  Hutton  v.  Bragg  has  often  been  impugned,  and  in  that  case, 
llie  attention  of  the  court  was  not  particularly  called  to  the  nature  of  the  owner's 
interest,  after  he  has  entered  into  a  charter-party.  But  in  Saville  v.  Campion^ 
the  court  expressly  relied  on  provisions  similar  to  those  contained  in  the  present 
diarter-party,  to  show  that  the  absolute  possession  did  not  pass  to  the  charterer. 
The  decision  in  Trinity  House  v.  Clarke^  turned  entirely  on  the  nature  of  the 
service  in  which  the  vessel  was  engaged,  which  being  the  public  service,  it  was 
essential  to  the  success  of  the  undertaking,  that  the  charterers  should  be  taken 
to  have  the  full  and  undisputed  possession.  Soares  v.  Thornton,  and  Vallejo 
V.  Wheeler,  only  decide  that  the  freighter  (whether  under  a  charter-party  or  not) 
is  owner,  pro  hoc  vice,  as  far  as  respects  an  act  of  barratry ;  but  Uiat  does  not 
touch  the  present  question ;  for  the  freighter  may,  by  agreement,  have  such  a 
power  as  to  despatch  the  vessel  in  any  direction  he  pleases,  though  the  posses- 
sion of  her  may  remain  in  the  owner,  and  the  owner  be  himself  on  board.  In 
Paul  V.  Birch,  the  decision  was,  tliat  the  owner  of  the  vessel  could  not  detain 
the  goods  against  the  consignees,  to  discharge  the  hire  of  the  ship  due  from  the 
cliarterer.  The  defendant,  in  the  present  case,  did  not  detain  the  goods  from 
the  consignees,  or  for  the  hire  due  to  him  by  Laing;  but,  being  in  possession 
of  the  ship,  he  received  sums  due  for  the  carriage  of  the  goods  conveyed  at  his 
expense,  and  in  his  vessel.  If  he  were  afterwards  to  sue  Laing  for  the  whole 
amount  of  the  hire  on  the  charter-party,  the  sums  so  received,  would  go  in  part 
discharge  of  that  hire ;  but  provided  he  do  not  recover  twice,  there  can  be  no 
reason  why  the  defendant  should  not  have  more  than  one  remedy  for  the  com- 
pensation due,  for  the  use  of  his  vessel.  In  Phillips  v.  Rodie,  and  Birley  v. 
*^  Gladstone,  the  goods  were  detained  against  the  consignees  for  dead  r^^oA 
freight  due  from  the  charterer ;  a  claim  which  is  not  contended  for  in  ^ 
the  present  case.  It  may  be  admitted,  that  a  party  abandons  his  lien,  by  agree- 
ing to  give  credit,  (and  that  was  the  case  in  Crawshay  v.  Hontfray,)  but  it  is 
immaterial  whether  a  payment  be  by  money  or  bills.  In  Tate  v.  Meek;  Yates 
V.  Railston;  Seville  v.  Campion,  and  Homeastlev,  Farran,  3  B.  &  A.  497,  the 
payments  were  all  by  bills.  In  the  last  case  indeed,  the  bills  were  given  and 
negotiated,  and  on  that  account  the  lien  was  held  to  be  waived ;  but  here  the 
bills  were  not  given  on  the  return  of  the  ship,  nor  any  payment  made. 

Dallas,  G.  J.  This  case  has  been  so  often  and  so  fully  before  the  court 
that  it  is  not  necessary  for  me  to  restate  the  facts.  The  general  question  de- 
pends on  these  general  grounds.  The  defendant,  the  owner  of  the  ship,  con- 
tends that  he  had  a  lien  on  the  goods  on  board,  for  the  freight  due,  or  on  the 
money  received  for  such  freight.  To  have  a  lien,  he  must  have  had  at  the  time 
of  the  asserted  exercise  of  it,  the  possession  of  the  ship.  He  had  the  possessio** 
when  he  executed  the  charter-party, — ^and  the  question  is,  whether,  by  ■««« 
charter-party,  he  has  parted  with  the  possession  for  the  particular  voyage  I  An«? 
I  will  say,  in  the  outset,  this  is  not  like  the  common  case  of  a  carrier,  who  hatt. 
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in  point  of  law,  known  rights  and  known  liabilities.  These  depend  on  the  U^ , 
as  it  applies  to  the  case  of  carriers ;  but  the  carrier  may  vary  his  general  lia- 
bility by  special  agreement ;  so  may  the  ship-owner,  even  if  he  could  be  treated 
as  a  common  carrier ;  and  the  charter-party  constituting  the  specific  agreement 
between  the  parties,  it  is  upon  the  effect  of  it  that  the  question  arises.  Thih 
case  appears,  therefore,  to  me,  in  the  general  view  of  it,  to  depend  on  Hutton  v 
•4261  ^^^SS  ♦  *"^  i^  Hutton  v.  Bragg  *be  law,  it  must  govern  now.  In  Hutton 
^  V.  Bragg,  on  the  best  consideration  I  could  give  the  case  at  the  time,  1 
concurred  in  opinion  with  the  late  chief  justice  and  my  brother  Park.  My  brother 
BrTRRouoH  was  absent,  and  we  had  not  then  the  benefit  of  my  brother  Richard- 
son's assistance  on  the  bench.  The  having  concurred  in  the  former  judgment 
would  be  no  reason  for  my  not  delivering  a  different  opinion  now,  if  I  really  enter- 
tained it.  I  never  could  agree  with  an  expression  I  have  met  with,  namely,  *•  I 
must  so  decide  to  be  consistent  with  myself,"  though  the  words  came  from  a  per- 
son of  all  others  the  most  entided,  if  at  all,  to  make  use  of  them.  No  man  is  bound 
to  be,  or  has  a  right  to  be,  consistent  in  error ;  but,  before  he  consents  to  overturn  a 
judgment  in  which  he  concurred,  he  ought  most  clearly  to  see  that  he  was  for- 
merly wrong.  If  such  were  my  case,  I  should,  therefore,  only  lament  having 
been  wrong  before,  but  certainly  should  not  persist  in  being  wrong  now.  It  is 
equally  incumbent  on  those,  (spd  for  reasons  which  I  fully  admit,  and  of  which 
I  as  fully  approve)  to  deliver  a  different  judgment  now,  who  see  the  point  now, 
in  a  different  light  On  this  part  of  the  subject,  I  will  only  further  say,  if  it 
required  io  be  adverted  to,  that  scarcely  a  question  can  occur  in  which  I  can 
have  less  reason  personally  for  maintaining  a  former  opinion.  The  judgment 
delivered,  was  delivered  chiefly  by  the  late  lord  chief  justice,  and  what  weight 
his  opinions  had,  because  they  were  entitled  to  have,  with  his  brothers  on  the 
bench,  it  is  not  necessary  for  me  to  state.  From  a  judgment  maturely  formed 
by  him  and  assented  to  by  me,  it  would  not  be  blamable,  I  think,  if  I  felt  a 
little  reluctance,  even  upon  this  ground  alone,  to  abandon  it,  when  he  can  no 
longer  reconsider  the  opinion  which  he  then  delivered,  and  support  or  renounce 
it,  as  by  the  argument  which  we  have  now  heard  and  those  which  have  preceded 
it,  he  might  have  been  led  to  do.  Still,  however,  I  agree,  it  results  to  the 
♦427"!  'co^s'^^^'f^tion  of  what  is  the  opinion  we  may  respectively  now  entertain, 
-*  and  the  degree  of  assurance  with  which  that  opinion  is  formed :  and 
what  I  have  said,  I  have  said  only  for  reasons  which,  in  the  sequel,  will  ap- 
pear. 

And  first,  I  shall  begin  by  stating,  that  Hutton  v.  Bragg,  being  directly  in 
point,  I  know  of  no  case,  as  I  understand  the  cases,  before  nor  since,  (nor  has 
any  such  been  cited,)  repugnant  to  it ;  none  repugnant  in  decision ;  none,  of 
necessity,  inconsistent  in  point  of  principle ;  none,  in  point  of  analogy,  the  other 
way.  I  have  read  in  loose  and  confident  assertion,  that  the  decision  excited 
surprise  at  the  time ;  and  I  have  no  hesitation  in  saying,  that  the  case  did  not, 
I  believe,  meet  with  universal  concurrence,  and  this  may  be  taken  even  more 
strongly  if  necessary.  It  is  enough  for  me  to  know  the  doctrine  in  question 
has  received  the  sanction  of  this  court,  which  never  has  been  expressly  dis- 
sented from  by  any  other ;  that  this  is  now  the  third  time  it  is  argued  here, 
and  that  U  was  intended  to  have  been  argued  before  all  the  judges,  if  the  con- 
venience of  the  other  courts  would  have  permitted ;  and  I  lament  that  it  did 
not  Do  I,  under  these  circumstances,  entertain  a  degree  of  conviction  sufiK- 
ciently  strong  that  the  former  judgment  was  erroneous,  is  the  question  which, 
with  reference  to  myself,  I  have  been  bound  to  consider ;  doubts  entertained 
are  not  sufficient  to  overturn  a  decision  pronounced.  Much  has  been  said  of 
convenience  or  inconvenience  one  way  or  the  other ;  on  this  I  put  no  stress,  for 
this  is  a  case  which  is  not  to  lay  down  any  rule  of  general  operation  for  the 
future,  but  to  turn  upon  the  language  of  an  instrument  which  may  be  differently 
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framed  in  all  future  cases,  and  may  have  been,  and,  if  common  prudence  has 
guided  the  conduct  of  the  parties,  must  have  been  in  all  cases  since  Hvdton  v. 
Bragg  was  decided. 

It  is  admitted,  and  indeed  it  is  self-evident,  that  a  ship  may  be  let  to  hire,  so 
as  to  constitute  the  party  ^hiring  the  owner  for  tlie  time,  provided  r«^oQ 
that  such  appears  upon  the  instrument  to  be  the  intent  of  the  parties  ;  ^ 
and  this  may  be  done  by  apt  words  of  hiring  and  letting,  or  by  necessary  con- 
struction. But,  it  is  said,  that  the  mere  words  of  hiring  and  letting  wUl  not, 
of  themselves,  invest  a  party  with  the  possession  of  tlie  ship,  if  all  the  pro- 
visions of  the  instrument  qualify  and  restrain  the  words,  and  show  that  the 
hiring  and  letting  were  not  used  in  their  ordinary  sense  and  signification ;  in 
other  words,  that  the  construction  must  be  on  the  whole  instrument ;  and  to 
this  I  agree,  subject  to  this  qualification,  viz.  that  if  the  separate  provisions  of 
the'  instrument  would  be  manifestly  repugnant  to  giving  such  a  construction  to 
the  general  words,  they  ought  not  to  receive  it ;  but,  if  there  be  no  direct  re- 
pugnance, then  the  general  words  being  emphatic  and  essential  words,  and 
words  applied  to  other  subjects  of  known  legal  operation,  cannot  be  rejected, 
but  must  operate  according  to  their  common,  and,  still  more,  their  received  legal 
import.  And  to  this  the  question  comes,  for  I  must  here  again  observe  (there 
being  nothing  incongruous  in  the  nature  of  the  thing,  that  a  ship  should  be  let 
to  hire  so  as  to  make  the  hirer  the  owner  for  the  time,  and  whether  so  let  or 
depending  on  the  nature  of  the  agreement)  it  resolves  itself  into  a  mere  ques- 
tion of  construction  in  the  particular  case. 

What  then  are  the  general  words  in  this  case,  and  what  the  special  provi- 
sions ?  The  words  are,  on  the  part  of  the  ship-owner,  '*  granted  and  to  freight 
let,"  and  of  the  charterer,  "  hired  and  to  freight  taken,"  than  which,  of  them- 
selves, I  know  no  words  more  apt  to  let  pass  the  possession  of  a  ship  as  well 
as  of  a  house,  though  I  agree  the  subjects  are  different;  they  are  words  of 
grant  and  demise,  and  pass  possession  in  the  particular  case.  Such  is  the 
opinion  of  Lord  Ellenborouqh  in  the  case  of  The  Master  of  the  Trinity 
House  V.  Clark;  *his  lordship's  words  are  •*  The  charter-party  'grants'  r^jog 
the  ship  'and  lets  it  to  hire  and  freight,'  (the  very  words  of  this  ^ 
case)  which  are  proper  words  of  lease,  and  would,  of  themselves,  pass  the 
possession.  The  purpose  is  mentioned,  but  tht,  mention  of  the  purpose  does 
not  restrain  the  possession,  though  it  may  resticin  or  qualify  the  use  of  the 
thing  let  to  hire."  I  refer  to  this  case,  not  as  in  point  as  to  the  decision,  but 
for  the  construction  of  words  similar  in  both  charter-parties,  and  so  far,  at  least. 
Lord  Ellbnborouoh's  opinion  is  in  point,  and  as  to  the  other  grounds  of  de- 
cision in  the  case  so  referred  to,  I  shall  presently  advert  to  them.  In  SaviUe  v. 
Campion^  Lord  Chief  Justice  Abbott  says,  "  The  terms  of  the  charter-party 
in  the  case  of  Vallejo  v.  WheeUr  are  not  very  clearly  shown  in  the  report  of 
the  case,  but  it  has  always  been  considered  that  the  ship  was  thereby  let  to 
freight  In  the  case  of  T%e  TMnity^Houae  v.  Clark  the  deed  was  in  that  form, 
and  in  the  judgment  in  that  case  great  reliance  was  placed  on  the  objects  and 
purpose  as  well  as  on  the  terms  of  the  deed.  The  charter-party  in  tlie  case  of 
Hutton  V.  Bragg  was  also  in  terms  of  letting  to  hire." — "  In  the  case  now  be- 
fore the  court  the  charter-party  contains  no  such  terms."  And  here,  again,  I 
would  observe,  I  cite  this  case  only  for  the  materiality  attached  as  in  the  former 
case  to  these  words,  and  not  for  the  whole  case,  as  in  point  to  the  present ;  for 
in  fairness  I  should  say,  as  far  as  I  know  the  opinion  of  the  judges  in  that  court, 
they  are  not,  probably,  favourable,  on  the  whole,  to  Hutton  v.  Bragg.  But  it  is 
said,  that  "  letting  to  freight,**  are  words  to  be  understood  in  opposition  to  the 
letting  of  the  ship,  and  are  to  be  deemed  a  mere  specification  of  the  mode  in 
which  the  ship  was  to  be  employed ;  to  this  I  have  already  given  the  answer, 
namely,  that  the  words  were  precisely  the  same  in  the  case  of  TT^e  Corporation 
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of  the  Trinity  House  v.  Clarke  where  no  such  distinction  was  taken,  still  less 
*4301  ^^op^®^*  *^^^  ^i^  which  the  construction  was  expressly  put  as  in  the 
•^  subsequent  case,  that  such  words  by  themselves  would  pass  the  posses- 
sion of  the  ship ;  liHt  k  is  to  be  observed  the  words  are  not  only,  *^  to  freight 
let,''  the  words  are  '*  for  freight  and  hire  "  of  the  said  vessel  for  such  voyage* 

If,  then,  these  words  would,  of  themselves,  pass  the  possession  of  the  ship, 
what  is  there  in  the  other  provisions  of  the  instrument  repugnant  to  it,  and  to 
turn  the  words  round  to  a  meaning  different  from  what  they  would  otherwise 
bear  ?  In  the  first  place,  it  is  in  terms  a  letting  and  taking  of  the  ship^  that  is, 
the  whole  ship ;  next,  it  is  not  a  taking  of  so  much  tonnage,  or  according  to  a 
settled  rate  of  tonnage,  but  a  gross  sum  for  the  whole  voyage.  It  was  compe- 
tent to  the  charterer,  therefore,  to  make  any  contract  with  others  for  the  freight 
of  their  goods,  and  to  put  her  up  as  a  general  ship  from  the  moment  of  the  ex- 
ecution I  of  the  charter-party  for  the  voyage  contracted  for.  Their  contract 
would,  therefore,  be  with  the  freighter,  and  not  with  the  general  owner ;  and  so 
was  it  in  this  case— ^oods  were  sent  on  board  on  a  contract,  not  with  the  actual 
owner,  but  with  the  freighter  or  temporary  owner.  So  far  there  is  nothing  in 
the  particular  provisions  repugnant  to  a  general  letting  and  hiring,  but  coincident 
and  consentaneous  with  it ;  it  being  sufficient,  however,  that  there  is  nothing 
discordant  or  repugnant.  But,  it  is  said,  the  master  and  the  crew  were  ap- 
pointed by  the  owner ;  that  the  management  of  the  ship  remained  with  the  ' 
master ;  that  this  constituted  a  continuing  possession ;  and  that  the  charter- 
party  is  but,  in  effect,  a  covenant  to  convey,  modified  by  a  detail  of  stipulations 
for  managing  the  ship,  so  as  not  to  disturb  the  actual  ownership :  and  this 
ground  has  been  mainly  relied  on. 

That  it  has  weight,  I  do  not  mean  to  deny ;  but,  that  it  overrules  the  words 
MAox-\  of  grant  and  letting,  is  that  *which  I  cannot  admit.  A  ship  may  be  let 
-^  with  a  stipulation  that  she  shall  continue  to  be  navigated  in  all  respects  as 
before,  and  the  services  of  the  master  and  crew  may  be  let  together  with  the 
•hip.  And  for  this  I  shall  only  again  refer  to  the  case  of  The  Trinity  Corpo- 
ration V.  Clark.  '*  It  is  urged,"  said  liord  Ellenborough,  "  that  the  use  and 
service  of  the  ship  only  are  parted  with,  and  that  the  possession  and  ownership 
are  retained  by  the  conduct  and  navigation  being  led  to  the  mate  and  crew,  who 
are  the  servants  of  the  owners  of  the  ship,  chosen  and  fed  and  paid  by  them.*^ 
Now  how  is  it  that  his  lordship  meets  this  ?  ''  The  whole  argument,"  he  says, 
**  rests  on  a  fallacy :  the  possession,  such  as  it  is,  of  the  master  and  crew  is  not 
retained  by  the  proprietors  of  the  ship  to  interfere  with  the  full  and  free  use  of 
the  ship,  but  as  subsidiary  and  subservient  to  it.— -the  vessel,  therefore,  is  not 
only  hired,  but  along  with  it,  the  services  also  of  a  certain  number  of  persoat 
paid  by  the  proprietors,  and  necessary  to  the  use  of  the  vessel.  It  is  the  same 
thing  as  the  hire  of  a  wagon  and  team  for  a  certain  term,  the  proprietor  of  the 
wagon  stipulating  that  the  wagon  should  be  driven  and  the  horses  taken  care  df 
by  his  own  wagoner  and  boy  ;"  and  after  dilating  a  little  more  upon  this  instance, 
he  quits  the  subject,  by  saying,  **  This  is  indeed  idem  per  idem^  but,  as  the  in- 
stance is  more  familiar,  it  serves  to  put  the  point  in  a  clearer  light.^'  In  another 
part  of  the  report.  Lord  Ellenborough  is  made  to  say,  '*As  a  general  propo- 
sition, it  is  hardly  denied,  on  the  present  occasion,  that  the  charterer  of  the 
ship  is  the  owner  pro  hac  vice,  but  tlie  precise  point  made  here  is,  that  the  ap- 
pointment and  employment  of  the  crew  are  left  to  the  owner,  as  to  which  we 
have  already  given  ou^  opinion,"  which  opinion  was  that  which  I  have  read, 
viz.  that  this  does  not  make  it  less  a  letting  of  the  ship.  In  the  present  case, 
•4^21  therefore,  as  in  7%e  Corporation  of  the  Trinity  *  House  v,  Clark,  the 
^  master  and  crew,  continuing  in  the  employment  of  the  actual  owner, 
form  no  argument  against  the  ship  being  let ;  but  the  letting  of  the  ship,  with 
a  stipulation  for  their  continuance,  is  not  less  a  letting  on  account  of  such  stipu- 
btion*    So  that  here  again  it  comes  round  to  the  general  question, — what  » 
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there  in  this  charter-party  to  restrain  the  operation  of  the  general  words,  by 
which  I  mean  the  words  of  granting  and  letting  the  ship  to  freight  on  one  side, 
and  of  hiring  and  taking  on  the  other  ?— certainly  not  ^ese  provisions^  accord- 
ing to  Lord  Ellenborouoh's  opinion.  In  referring  to  these  two  cases,  I  have 
already  disclaimed  citing  them  as  authorities,  as  to  the  grounds  of  decision  for  the 
present  case.  In  Tlu  Corporation  of  the  Trinity  House  v.  Clark,  the  decision 
was  formed  on  two  points ;  first,  the  words  of  grant  and  demise,  and,  secondly, 
the  nature  of  the  service : — and  it  may  be  fairly  said,  if  the  words  of  letting 
alone  were  sufficient  why  call  in  aid  the  nature  of  the  service  ?  But  it  may  as 
fairly  be  answered,  why  not  rely  entirely  on  the  nature  of  the  service,  without 
calling  in  aid  also  the  words  of  hiring  and  letting ;  and  further,  why  appear  to 
enforce  them  as  emphatic  and  essential  words,  and  make  them,  though  in  part, 
the  ground  of  decision  ?  The  fair  result  of  the  case  in  its  application  to  the 
present,  I,  therefore,  conceive  to  be,  that  the  words,  which  were  in  that  case, 
and  are  in  this,  are  sufficient  to  constitute  the  freighter  the  owner  for  the  parr 
ticular  voyage,  unless  inconsistent  with  the  general  effect  of  the  grant ;  and 
what  was  chiefly  relied  upon  in  this  case,  was  relied  upon  in  that,  and  not  held 
to  restrain  the  general  words ;  and  though  I  admit  the  nature  of  the  employer 
ment  to  be  difi*erent,  still,  such  difference,  in  my  view  of  the  two  cases,  rai^^ 
no  repugnance ;  and,  therefore,  the  general  words  are  left  to  their  full  operation 
and  effiect. 

*As  to  the  case  in  Bame  wall  and  Alderson,  I  will  only  remark,  that  it 
professes  not  to  overturn  Hutton  v.  Bragg,  but  expressly  distinguishes 
it  from  the  case  then  under  consideration,  as  not  having  the  words  of  hiring  and 
letting,  and  though  not  going  the  length  of  saying  these  words  would  have  made 
the  difference,  still  the  words  are  referred  to  as  sufficient  to  constitute  a  distinc- 
tion ;  and,  at  any  raie,  it  leaves  Hutton  v.  Bragg  on  its  own  ground.  In  fair- 
ness, however,  I  ought  to  add,  that  the  distinction  was,  I  apprehend,  chiefly 
pointed  out,  as  rendering  it  not  necessary  to  interfere  with  Hutton  v.  Bragg  one 
way  or  the  other.  Again,  therefore,  I  have  referred,  to  both  cases,  not  for  the 
grounds  of  decision,  but  for  the  doctrines  they  contain. 

I  forbear  to  rely  on  Vcdlcjo  v.  Wheeler,  being  willing  to  admit  that  what  is 
said  by  Lord  Ellbnborouoh  may  make  a  distinction,  namely,  that  it  must  be 
confined  to  tlie  subject  agitated  in  it,  that  is,  against  whom  barratry  may  be 
committed ;  and  further,  having  no  reason  to  doubt  what  is  said  by  Lord  Chief 
Justice  Abbott,  in  SavUle  v.  Campion,  "  The  terms  of  the  charter-party  are 
not  very  clearly  shown  in  Fallejo  v.  Wheeler,  but  it  has  always  been  considered 
that  the  ship  was  thereby  let  to  freight.*' 

These  are  my  grounds  for  not  consenting  to  overturn  the  decision  of  this 
court  in  Hutton  v.  Bragg;  not  that  1  entertain,  nor  would  it  become  me  to  en- 
tertain, any  very  confident  opinion,  or  an  opinion  not  mixed  up  with  some 
doubt.  But,  to  overturn  what  has  been  solemnly  decided,  I  have  already  said, 
I  must  have  a  confident  conviction  that  such  decision  was  erroneous.  This  I 
do  not  sufficiently  entertain,  and  I  am  the  less  anxious  as  to  the  result,  because, 
as  1  shall  probably  be  single  in  the  opinion  I  now  give,  no  harm  can  result  to 
the  parties  in  the  particular  case :  and  with  respect  to  any  general  rule,  the  re- 
sult of  the  case  is  quite  immaterial ;  for,  decided  one  way  or  the  other,  parties 
may,  *in  future,  frame  their  charter-parties  accordingly.  I  am  therefore,  r*^<>4 
of  opinion,  that  judgment  should  be  for  the  plaintiffs.  ^ 

Park,  J.  I  am  sorry  to  differ  from  the  very  able,  luminous,  and  candid  opi- 
nion which  has  just  been  delivered ;  and  it  is  to  be  lamented  that  so  many  cases 
have  arisen  upon  charter-parties,  owing  very  much  to  the  obscure  language  in' 
which  those  instruments  are  frequendy  framed,  and  to  tlieir  being  prepared  by 
persons  totally  ignorant  of  the  rules  of  law. 

The  question,  however,  in  all  these  cases,  generally  has  been  a  question  of 
construction,  or  rather  a  question  of  fact  arising  out  of  the  construction,  whether 
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there  has  been  an  entire  letting  or  parting  with  the  possession  of  the  snip  for 
given  purposes,  so  that,  during  that  time,  the  owner  has  no  efficient  control,  but 
the  charterer  has  the  full  disposition  of  the  ship :  or,  in  other  words,  to  use  the 
language  of  Lord  Chief  Justice  Gibbs  in  Tate  v.  Meek^  whether  the  delivery 
of  the  cargo  and  the  payment  of  freight  are  to  be  considered  as  concomitant 
acts.  When  the  fact  is  ascertained,  the  legal  result  is  clear.  Now,  when  this 
distinction  of  fact  is  attended  to,  the  cases  may  all  be  explained,  I  won't  say 
reconciled;  because  various  judges,  at  different  times,  have  given  a  different 
construction.  If  all  had  agreed,  the  same  result  would  have  followed ;  because, 
in  looking  through  all  the  cases,  I  uniformly  find  that  all  agree  that  it  is  only 
upon  the  entire  and  absolute  parting  with  the  possession  and  control  of  the  ship, 
that  the  charterer  is  to  be  considered  as  owner  pro  h&c  vice.  Thus,  in  VaUejo 
V.  Wheeler^  the  charterer  (whether  righdy  or  not)  was  to  be  treated  as  owner ; 
and  then  all  agree,  as  was  considered  by  Ijord  Chief  Justice  Abbott  in  Savilh 
V.  Campion,  that  all  the  duties,  rights,  and  privileges  of  owner  attached  upon  him 
*4a5l  ***  *  *question  of  barratry ;  and  there  is  a  great  difference  between  cases 
^  of  barratry,  especially  where  ^as  in  that  case,  as  well  as  in  that  of  Soares 
V.  Thornton,  afterwards  in  this  court)  the  great  question  was,  whether  the  char- 
terer was  so  far  owner  as  to  prevent  him  from  being  defrauded  of  the  benefit  of 
his  insurance  by  the  barratrous  conduct  of  the  original  owner.  So,  in  the  case 
of  The  Trinity  House  v.  Clark,  the  court  considered  the  crown  as  actual  tem- 
porary owner,  from  the  nature  of  the  charter-party,  which  was  not  for  any 
specific  voyage,  but  for  various  duties  and  stations,  all  to  be  regulated  as  the 
exigency  of  die  public  service  might  require,  granting  the  ship  and  letting  it  to 
hire  and  freight,  which,  says  Lord  Ellenborouoh,  are  proper  words  of  lease, 
and  would  pass  the  possession.  **  From  all  which  expressions  in  the  instru- 
ment (said  his  lordship,)  and  from  the  nature  of  the  service  stipulated  for,  which 
is  of  the  utmost  importance,  and  might  be  delayed,  and  even  frustrated,  if  the 
crown  was  not  authorized  to  take  possession  of  the  ship  to  secure  its  immediate 
,  execution,  but  was  left  to  a  bare  action  of  covenant  against  the  proprietors  of  the 
ship,  if  they  were  to  refuse  to  permit  their  ship  to  sail,  it  is  contended  that  the 
crown  had  an  executed  right  of  possession  in,  and  was  legally  and  actually  pos- 
sessed of,  the  ship,  and  owner  thereof,  within  the  meaning  of  these  charters, 
during  the  period  in  which  the  services  were  performed,  which  gave  rise  to  these 
claims."-—*'  It  is  evident  that  the  service  contracted  for  is  of  the  highest  import- 
ance to  the  country,  and  that  its  most  valuable  interests  may  depend  upon  the 
immediate  execution  of  such  service,  as  this  charter-party  authorizes  the  crown 
to  require,  and  the  proprietors  of  the  ship  agr^e  to  perform.  Whatever  con- 
struction of  the  contract  enables  the  crown  to  enforce  a  prompt  obedience  to  its 
terms,  must  be  most  agreeable  to  its  spirit  and  intent.  If  the  proprietors  of 
*V\(C\  *^^^  "^^P*  ^'^'^  whatever  motive,  were  authorized  to  insist  that  the 
^  officers  of  the  crown  had  no  right  to  enter  the  ship,  but  were  driven  to 
their  action  on  the  breach  of  the  contract,  infinite  and  irreparable  mbchief  might 
be  done  to  the  public  service  by  the  delay." 

Now,  let  us  look  to  the  covenants  in  the  present  charter-party,  all  of  which, 
in  my  mind,  are  perfectly  inconsistent  with  the  notion  that  the  ship  was  actually 
parted  with  by  the  original  owner. 

It  is  true,  in  the  outset,  the  owner  states  he  has  granted  and  to  freight  lei, 
and  that  the  freighter  hath  hired  and  to  freight  taken  ;  but  these  instruments 
are  all  to  be  taken  together,  and  we  are  to  see  whether,  upon  the  whole,  tho 
parties  intended  to  part  with  the  possession.  These  words,  or  nearly  the  same, 
are  to  be  found  in  Yafes  v.  Railston ;  and  yet  it  was  held,  in  that  case,  that 
there  was  a  parting  with  the  ship. 

In  Morgan  dem.  Dowding  v.  Bissell,  3  Taunt.  65,  it  is  said,  '*  When  the 
party  enters  into  that,  which  on  the  face  of  it  appears  to  be  an  agreement,  though . 
there  are  words  of  present  demise ;  yet,  if  you  collect  on  the  face  of  the  instru- 
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ment  the  intent  of  the  parties  to  give  a  future  lease,  it  shall  be  an  agreement 
only."  And  in  Soares  v.  Tlwmton,  7  Taunt.  640,  Lord  Chief  Justice  Gibbb 
says,  '*  The  words  let  to  freight  I  pay  no  regard  to.'^  The  truth  ts  this,  these 
words  are  strong,  when  coupled  wiUi  other  circumstances  in  the  instrument,  to 
show  the  intent ;  but  they  are  by  no  means  conclusive. 

The  owner  provides,  that  the  ship  shall  be  **  well  manned,  tackled,  apparelled, 
and  furnished  for  the  voyage  hereinafter  mentioned  ;*'  and  that  "  the  master, 
&c.  is  to  receive  and  deliver  the  goods."  How  could  he  receive  but  into  the 
owner's  possession ;  and  how  could  he  deliver  out,  if  the  goods  were  not  in  his 
possession  ?  *These  covenants  would  be  perfectly  nugatory  if  the  freighter  r^j^j 
had  the  entire  possession  of  the  ship ;  for,  then,  he  would  receive,  stow,  ^ 
and  deliver,  as  and  when  he  pleased.  *'The  ship's  boats  to  be  assisting,  pro- 
perly manned,  provided  no  impediment  is  thereby  to  be  made  in  carrying  the 
exclusive  operations  or  duties  of  the  ship."  What  duties  of  the  ship  could  be 
inconsistent  with  those  of  an  absolute  owner  pro  h&c  vice?  Notice,  too,  is  to 
be  giver  to  the  freighter's  agents  of  the  time  of  loading, — treating  him  and  the 
ship  owner  as  distinct  persons. 

The  mode  of  payment  too  is  material,  evidendy  showing  the  payment  and 
delivery  to  be  concomitant  acts :  nay,  stronger  than  concomitant  acts  ;  for  the 
delivery  of  the  biUs  was  to  precede  the  delivery,  viz.  at  two  months'  date,  from 
the  day  the  ship  was  reported  at  the  custom-house.  And  this  fact  differs  this 
case  from  that  of  Crawshay  v.  Homfray,  4  B.  &  A.  50,  where  the  payment 
was  to  be  long  antecedent  to  the  delivery  ;  and,  therefore,  there  could  be  no  lien. 

The  case,  for  we  are  not  left  to  infer  it,  finds  that  William  Wilson,  and  the 
crew  of  the  Ann,  were  hired  and  employed  to  navigate,  and  that  the  ship  was 
navigated  at  the  oumer\s  expense. 

Under  all  these  circumstances,  I  cannot  bring  myself  to  think  that  the  owner 
here  had  given  up  the  control  of  his  ship ;  and,  as  it  seems  to  me,  my  opinion 
is  well  borne  out  by  a  vast  variety  of  cases. 

The  case  of  Tate  v.  Meek,  decided  in  this  court,  appears  to  be  almost  in 
point.  It  is  true,  the  words  *^  let  to  freight"  are  not  to  be  found  in  that  case ; 
and  I  have  endeavoured  to  show  that  these  words  are  not  conclusive  to  show 
that  the  owner  has  given  up  all  control  over  the  ship,  if  it  can  be  shown  from 
the  rest  of  the  ^instrument  that  such  was  not  the  intention ;  but  in  all  r^^gg 
other  respects  it  is  decisive.  In  Yates  v.  Railston  the  words  "  let  to  ^ 
freight"  are  to  be  found,  and  yet  the  same  construction  prevailed ;  and  so  also 
in  Yatea  v.  Mennell,  though,  in  the  latter  case,  these  words  are  not  to  be  found. 

Since  those  cases  were  decided,  the  case  of  Saville  v.  Campion  has  arisen 
in  the  Court  of  King's  Bench ;  and  every  word  of  Lord  Chief  Justice  Abbott's 
opinion  bears  strongly  upon  the  present  case.  In  that  case  there  were  no 
words  of  letting  ;  but,  it  was  contended,  that  there  need  not  be  express  words 
of  demise,  but  that  any  words  plainly  showing  that  the  otie  party  is  to  give  up 
to  the  other,  and  the  other  to  take  and  hold  possession  for  a  definite  time,  are 
sufficient  to  constitute  a  lease  ;  and  this,  said  his  lordship,  is  true.  ^*  But,  (he 
continues,)  on  an  attentive  consideration  of  the  charter-party  in  the  present 
case,  we  find  nothing  either  in  its  language  or  in  its  object,  which  imports  that 
the  merchant  charterer  was  to  have  the  possession  of  the  ship.  The  whole 
instrument  contains  matter  of  contract  and  covenant  only.'*  Lord  Chief  Jus- 
tice Abbott  then  reviews  the  contract,  in  which  is  a  special  clause  providing 
that  the  freighter  may  appoint  a  supercargo,  to  take  upon  him  the  authority  of 
the  commander  in  the  stowage  of  the  cargo ;  but  not  to  interfere  with  the  du 
ties  of  the  commander  in  any  other  manner,  without  his  leave ;  and,  af\er  many 
observations,  all  tending  to  show  that  it  was  not  intended  that  the  freighter 
should  have  possession  of  the  ship,  he  confirms  the  case  of  Tate  v.  Meek. 

The  case  of  Bohilingk  v.  Inglis^  3  East,  38;  Ibid,  396,  is  not  immaterial 
in  the  present  inquiry.     There  it  was  held,  that  where  a  ship  was  chartered 
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ibr  a  voyage  to  Russia,  and  to  bring  goods  home  from  the  charterer's  correspond- 
*4391  ^^^  *there,  who  accordingly  shipped  the  goods  on  account,  and  at  the 
-^  risk  of  the  freighter,  and  sent  him  the  invoices  and  bills  of  lading  of  the 
cargo,  the  delivery  of  the  goods  on  board  such  chartered  ship  did  not  preclude 
the  right  of  the  consignor  to  stop  the  goods  while  in  transitu  on  board  the 
same  to  the  vendee,  in  case  of  his  insolvency  in  the  mean  time  before  actual 
delivery,  any  more  than  if  they  had  been  delivered  on  board  a  general  ship  for 
the  same  purpose.  Now,  why  was  it  so  held  ?  Because  the  owner  had  not 
parted  liy  such  charter  with  the  control  of  his  ship.  If  he  had,  a  delivery  on 
board  such  a  ship  to  the  use  of  the  vendee  of  the  goods  and  charterer  of  thf* 
ship,  the  owner,  pro  Iidc  vice,  would,  as  was  contended,  have  prevented  the 
owner  of  the  goods  from  exercising  his  right  to  stop  in  trcmsitu.  But  Mr, 
Justice  Lawrence,  in  delivering  the  opinion  of  the  court,  says  that  the  vendee 
had  no  control  over  the. ship,  and  had  merely  contracted  with  Uie  master,  to  em- 
ploy his  ship  in  fetching  goods  for  him,  I  may,  perhaps,  be  supposed  to  run 
in  my  opinion  counter  to  Ihwler  v.  Kymer,  3  East,  396,  quoted  by  Mr.  Jus- 
tice Lawrence.  But  that  case  states  the  very  distinction  on  which  I  form  my 
opinion ;  for,  in  that  case,  there  was  a  letting  of  the  ship  for  a  term  of  years  to 
the  bankrupts,  they  finding  stock  and  provisions  for  the  ship;  and  paying  the 
master,  during  which  time  they  were  to  have  the  entire  disposition  of  the  ship, 
and  the  complete  control  over  her. 

It  is  supposed,  that  the  decision  which  I,  for  one,  purpose  to  make,  is  in  di- 
rect contradiction  to  the  opinion  of  this  court  in  Hutton  v.  Bragg^  in  which  I 
myself  concurred.  I  certainly  did  concur  in  the  judgment  there  given  ;  but  I 
•4401  ^^P^*  ^^^  discover  that  I  have  at  any  *time  erred  in  judgment,!,  in  com- 
-'  mon  with  my  lord  chief  justice,  who  has  so  well  expressed  himself  on 
the  point,  and  my  brothers,  shall  have  the  manliness  with  cheerfulness  to  avow 
my  error.  I  am  sure,  if  I  do  not,  my  conscience  will  be  ill  at  ease.  Whether 
my  present  opinion  is  counter  to  that,  it  is  not,  therefore,  my  present  business 
to  inquire ;  but  of  this  I  am  quite  satisfied,  that  the  opinion  there  delivered  by 
Lord  Chief  Justice  Gibbs,  Lord  Chief  Justice  Dallas,  and  myself,  proceeded 
upon  the  notion  that  there  was  an  entire  letting  and  parting  with  the  possession 
of  the  ship ;  and  then  it  falls  within  the  principle  of  the  rule  which  I  stated  in 
the  outset.  That  this  was  so  in  all  our  opinions  is  clear  from  our  decision  in 
Tate  v.  Meek  so  shortly  afterwards,  when  the  case  of  Button  v.  Bragg  was 
fully  under  our  consideration ;  and  this  struck  the  mind  of  the  Lord  Chief  Jus- 
tice Abbott  in  giving  judgment  in  SaviUe  v.  Campion^  for  his  lordship  says, 
**  The  case  of  Hutton  v.  Bragg  was  in  terms  of  letting  to  hire."  Whether 
that  case  was  well  or  ill  decided  is  not  for  me  to  say,  (properly,  I  am  sure  it 
was  intended  to  be)  but,  upon  this  case,  I  am  satisfied  (though  not  so  perfectly 
as  I  should  be,  if  I  had  the  good  fortune  to  concur  with  his  lordship)  that  the 
plaintiffs  are  not  entitled  to  recover. 

BvRROUoH,  J.  Before  I  give  my  opinion  on  the  main  point  in  this  case,  I 
have  some  observations  to  make  on  some  other  matters  which  have  arisen  in 
the  course  of  the  argument. 

First,  I  think,  that  if  a  lien  ever  existed,  it  has  not  been  divested  by  means 
of  any  thing  in  the  charter-party  coupled  with  the  acts  stated  in  the  case.  The 
stipulated  freight  was  to  be  paid  by  bills,  one-quarter  of  it  by  a  good  bill  or 
•44 n  ^*^^*»  ^^  *  "^^^  delivery  of  the  cargo  at  *Newfoundland,  at  sixty  days' 
^  sight :  The  remainder  by  a  good  bill  or  bills  at  two  months  from  the 
day  of  the  ship's  report  inward,  in  the  port  of  London. 

The  first  bills  were  given,  but  dishonoured  by  the  bankrupt  when  they  be- 
came due,  on  the  26th  of  August,  1815.  The  second  set  of  bills  were  never 
given,  nor  were  any  tendered.  As  to  this,  the  first  act,  the  giving  or  tendering 
these  bills,  was  to  be  done  by  the  freighter  or  his  agents.  This,  therefore,  does 
not  affect  the  defendant's  case. 
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In  the  next  place,  the  lien  has  not,  I  think,  been  divested,  by  a  delivery  of 
the  cargo ;  for,  on  the  day  the  ship  was  reported  at  the  Custom-house,  and, 
consequently,  before  any  delivery,  the  defendant  gave  notice  to  the  directors 
of  the  West  India  docks,  not  to  deUver  the  goods  without  the  orders  of  Messrs. 
Harrison  and  Betts,  who,  afterwards,  under  the  defendant's  employment,  re- 
ceived the  freight  from  the  consignees  of  the  goods. 

It  has  been  urged,  that  the  person  who  put  the  goods  on  board  at  Demerara, 
(on  which  this  freight  arose)  were  strangers  to  the  charter-party.  In  answer  to 
this,  I  am  of  opinion,  that  they  cannot  be  so  considered :  for,  the  goods  to  be 
shipped  on  board  at  Demerara,  were  by  the  charter  to  be  such,  as  the  freighter 
or  his  agents  should  send.  The  shipper  of  these  goods,  tlierefore,  must  be 
taken  to  have  acted  under  the  authority  of  the  freighter,  and  must  be  deemed  to 
have  notice  of  the  charter*party  and  its  contents. 

As  to  the  main  point,  it  appears  to  me  that,  in  former  cases  of  this  kind,  too 
much  stress  has  been  laid  on  a  supposed  analogy  between  the  words  **  hath 
granted,  and  to  freight  let,*'  and  **  hath  taken  to  freight,"  in  charter-parties ;  and 
the  words,  **  hath  granted  and  to  farm  let,  &c."  in  leases  of  land  and  houses. 

♦When  the  nature  of  the  transaction,  and  the  words  of  the  charter-  r^jia 
party  are  considered,  I  am  of  opinion  that  the  construction  contended  ■- 
for,  namely,  that  the  possession  of  the  ship  passed  to  the  charterer,  cannot  be 
supported. 

The  words  are  **hath  granted  and  to  freight  let,  &c."  What  then  was  the 
object  in  view  ?  It  was  to  engage  the  use  of  such  parts  of  the  ship,  as  are  used 
for  the  stowage  of  goods,  and  not  to  put  the  owners  of  the  ship  out  of  posses- 
sion of  the  ship,  which  possession  they  actually  had  by  their  master  or  com- 
mander; and  the  mariners  hired  and  employed  by  them.  The  words  of  the 
charter-party,  show  this  to  have  been  the  intention,  and  there  appears  to  me  to 
be  no  reason  for  extending  the  construction  farther,  excepting  it  be  for  the  pur- 
pose of  depriving  the  owners  of  their  lien. 

As  to  leases  of  lands  and  houses,  their  nature  and  object  are  very  different. 
There,  the  one  party  takes  the  land  or  house  for  the  purpose  of  occupation ; 
the  land  he  takes  to  cultivate,  the  house  he  takes  fbr  his  actual  residence,  and  it 
is  necessary  in  both  cases  that  he  should  have  exclusive  possession. 

After  the  case  of  Hutton  v.  Bragg^  the  case  of  Yates  and  others  v.  Hailston, 
the  same  against  MenneU  and  others,  and  Tate  v.  Meek^  came  on  to  be  tried 
before  me  at  Guildhall.  On  its  being  stated  by  my  brother  Lens,  that  the  case 
of  Hutton  V.  Bragg  was  not  satisfactory,  I  remember  to  have  said,  that  had  1 
been  in  court  when  the  latter  case  was  decided,  I  thought  I  should  have  agreed 
in  the  judgment  there  given.  But,  I  have  been  since  necessarily  drawn  to  con- 
sider that  case  with  attention :  I  confess,  I  think  that  it  is  not  law ;  and  I  am 
now  persuaded,  that  the  true  construction  of  the  charter-party,  (connecting  the 
object  of  it,  and  the  language  of  it  throughout,)  is  such,  that  it  has  not  r^^^o 
the  ^effect  of  passing  the  possession  of  the  ship  to  the  freighter.  The  ^ 
consequence  is  that,  in  my  opinion,  the  defendant  is  entitled  to  judgment. 

Richardson,  J.  I  am  of  the  same  opinion.  By  the  law  of  England  and  of 
all  commercial  countries  the  owner  of  a  ship  has  a  lien  on  the  cargo  for  his 
freight;  and  this  doctrine  is  laid  down  in  many  well  known  books  of  authority. 
Agreements  may,  undoubtedly,  be  entered  into  by  which  the  owner  may  con- 
sent to  relinquish  this  right,  but  the  mere  circumstance  of  his  entering  into  an 
agreement  touching  the  mode  in  which  he  shall  be  paid  for  freight,  will  not,  of . 
itself,  divest  him  of  his  right  to  lien ;  that  can  only  be  excluded  by  express 
terms,  and  there  are  no  such  terms  in  the  present  charter-party.  The  ques 
tions,  then,  that  arise  in  this  case,  are  two.  First,  whether  the  owner's  lien 
has  been  excluded  by  the  terms  of  tfie  charter-party  which  he  has  signed; 
secondly,  whether  there  is  any  difference  in  the  case,  on  the  ground  that  the 
defendant  has  delivered  the  homeward  cargo,  and  has  received  the  ^reight  unoa 
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the  bills  of  lading,  which  freight  is  diflerent  from  that  due  upon  the  charter- 
party  ? 

On  the  first  point,  the  case  of  Hutton  v.  Bragg  presents  a  difficulty.  How- 
ever, I  do  not  think  it  necessary  to  deny  the  principle  laid  down  in  tliat  case, 
but  only  the  application  of  the  principle.  It  is  quite  clear,  that  decision  turned 
on  the  assumption  that  the  owner,  by  the  terms  of  the  charter-party,  had  parted 
with  the  possession  of  his  vessel ;  and,  certainly,  cases  may  arise  in  which  such 
a  transfer  may  take  place :  as  if  the  owner  were  to  demise  a  ship  for  a  term  of 
years,  and  the  charterer  were  to  have  the  appointment  of  master  and  mariners, 
and  incur  the  expense  of  wages  and  repairs ;  but  such  is  not  the  usual  course 
•4141  ^^  proceedings  in  the  mercantile  *world,  nor  is  such  the  common  form 
^  of  charter-parties,  which,  though  they  sometimes  vary  in  form,  have,  in 
general,  no  other  object  than  to  lend  the  use  of  the  ship.  In  Hutton  v.  Braggf 
however,  the  court  relied  on  the  words  of  demise  in  the  charter-party,  that  the 
owner  **had  let  to  freight,*'  and  the  charterer  "had  taken"  the  ship;  and,  if  it 
had  been  the  intention  of  the  parties  that  the  entire  possession  of  the  ship 
should  pass  from  the  one  to  the  other,  those  words  would  have  been  material* 
That  they  are  not  conclusive  to  pass  the  possession,  appears  from  the  case  of 
Yates  v.  BaiUton  decided  by  the  same  judges  who  decided  Hutton  v.  Bragg. 
I  am  aware  that  in  Fates  v.  Railston  there  were  material  circumstances  which 
distinguish  it  from  Hutton  v.  Bragg.  For  instance,  in  Yates  v.  Railston  the 
bills  of  lading  refer  to  the  charter-party ;  but,  if  the  words  *'  grant  and  let "  pass 
the  possession,  those  other  circumstances  could  not  countervail  them. 

The  cases,  then,  show,  that  words  of  demise,  though  material,  are  not  decisive 
on  the  question  of  possession ;  and,  in  the  case  of  The  Trinity  House  v.  Clarke 
the  right  of  possession  was  held  to  result  rather  from  the  nature  of  the  service 
in  which  the  vessel  was  to  be  engaged,  than  from  the  terms  of  the  charter-party 
by  which  she  was  let  to  hire.  It  seems,  therefore,  that,  in  the  present  instance, 
the  question  must  turn  entirely  upon  what  was  the  intention  of  the  parties  as  it 
is  to  be  collected  from  the  whole  of  the  instrument  taken  together :  that  is  the 
case  also  in  demises  of  land,  which  may  take  place  or  not  take  place  either  with 
or  without  apt  words^of  demise,  as  shall  appear  from  the  whole  of  the  instru- 
ment  to  have  been  the  intention  of  the  parties. 

Before  I  examine  the  nature  of  the  charter-party  now  in  dispute,  I  must  ob- 
*445l  "^^^^  ^^^  regard  to  the  cases  of  *  Vallejo  v.  Wheeler,  and  Soares  v. 
^  Thornton,  that  the  result  of  those  decisions  is  no  more  than  that,  in  re- 
spect of  the  offence  of  barratry,  the  freighter  may  be  deemed  ship-owner  pro 
hdc  vice,  whether  there  be  words  of  demise  in  the  contract  between '  him  and 
the  owner  or  not.  But  those  cases  do  not  at  all  afiect  the  question  of  posses* 
sion,  while  the  cases  of  Yates  v.  Railston,  Tate  v.  Meek,  and  SaviUe  v.<  Cam- 
pion, have  established  that,  with  or  without  words  of  demise,  the  possession  may 
remain  in  the  ship-owner,  for  the  purposes  of  lien.  Here,  then,  I  shall  refer  to 
the  terms  of  the  present  charter-party,  in  order  to  ascertain  that  intention. 
Now,  though  the  instrument  sets  out  with  general  terms  of  demise,  yet  every 
mibsequent  provision  is  inconsistent  with  those  terms.  The  freighter  is  to  send 
the  goods  along'side,  the  master  is  to  receive  and  properly  stow  them  on  board, 
and  deliver  the  cargo /rom  along-side  to  the  agents  or  assigns  of  the  freighter ; 
80  that  the  owners  of  the  goods  are  not  so  much  as  to  enter  the  ship.  The 
boats  are  to  assist  the  freighter,  but  not  to  the  interruption  of  the  regular  duties 
of  the  ship.  The  ship-owner  might,  if  he  liked  it,  have  sailed  himself  as  mas- 
ter, and  the  master's  possession  was  in  effect  that  of  the  ship-owner,  so  that  the 
possession  thus  remaining  in  him,  there  is  nothing  to  exclude  the  general  law 
which  gives  him  a  lien  on  the  cargo  towards  the  amount  of  his  freight. 

Upon  the  second  question  it  is  not  necessary  to  hold  that  the  goods  of  stran- 
gers are  liable  for  all  the  freight  due  on  the  charter-party,  exceeding  the  freight 
mentioned  in  the  bills  of  lading.     It  is  true,  that,  according  to  the  decision  in 
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Paul  V.  Bitchy  the  owner  has  not  a  lien  on  the  goods  mentioned  in  the  bills  of 
lading  for  all  his  freight  due  on  the  charter-party,  hut  he  is  entitled  to  the  freight 
on  the  bills  of  lading,  in  preference  to  the  *freighter;  and,  in  the  present  r^AM^ 
instance,  the  owner  has  neither  asked  nor  received  more  than  was  doe  ^ 
from  each  consignee,  for  the  conveyance  of  his  goods.  The  owner  has  a  lien 
on  the  goods  mentioned  in  the  bills  of  lading,  as  a  security  for  his  freight  dae 
on  charter-party,  to  the  extent  of  the  freight  on  the  bill  of  lading.  But,  it  has 
been  said,  that  his  lien  on  the  goods  was,  at  all  events,  lost  by  the  delivery  of 
them  to  the  consignees.  Undoubtedly,  if  a  party  loses  possession  of  the  article 
on  which  he  has  a  lien  without  enforcing  payment  of  his  demand,  his  lien  must 
cease  to  have  existence.  Here  the  owner  was  bound  to  deliver  the  goods  on, 
the  payment  of  that  freight  being  made  ;  if,  then,  he  had  a  lien  on  the  goods, 
and  was  bound  to  deliver  them  on  the  sum  being  paid,  to  the  amount  of  which 
his  lien  extended,  it  would  be  absurd  to  deprive  him  of  the  very  sum  obtained 
by  the  assertion  of  his  right  to  a  lien ;  as  he  had  a  lien  to  the  amount  of  the 
freight  due  on  the  goods,  he  had  a  right  to  retain  the  money  received  in  respect 
of  that  freight,  and  it  seems  to  me,  dierefore,  that  there  must  be  judgment  for 
the  defendant. 

Judgment  for  the  defendant  accordingly. 


•FRANCIS  GUNTON  v.  NURSE.  [•447 

A.  saed  B.,  in  trespass  for  taking  a  filly ;  B.  justified  that  the  filly  belonged  to  C„  and  was  taken 
by  C.'s  command.  Verdict  for  A.,  with  damages,  subject  to  an  award  by  D.,  to  whom  the 
filly  was  delivered  with  the  consent  of  A.  and  C.,  in  order  that  D.  might  determine,  in  a  given 
time,,  whether  the  filly  was  marked  with  a  certain  scar;  in  case  the  scar  should  appear,  the 
verdict  for  A.  to  stand.  D.,  by  his  award  in  due  time,  stated  that  the  scar  had  appeared,  and 
ordered  the  verdict  to  stand.  Ten  days  after,  C.  demanded  the  filly  of  A.,  who  refused  to 
deliver  it;  a  month  afterwards  C.  sued  D.  in  trover  for  the  filly:  Held,  that  this  detention  of 
the  filly  by  D.  did  not  amount  to  a  conversion. 

Trover  for  a  filly.  Lynes  had  sned  Benjamin  Gunton  in  trespass  for  taking 
away  a  filly.  Benjamin  Gunton  justified  that  the  filly  belonged  to  his  brother 
Francis  Gunton,  and  that  he,  Benjamin,  took  the  filly  by  his  brother's  com- 
mand. At  the  trial,  a  verdict  was  found  for  Lynes,  with  25/.  damages,  subject 
to  the  award  of  Nurse,  one  of  the  jurymen,  to  whom  the  filly  was  delivered 
with  the  consent  of  Lynes  and  Francis  Gunton,  in  order  to  be  kept  by  him  till 
she  shed  her  coat,  when,  if  a.  sear  should  appear  near  her  shoulder  on  the  off 
side,  the  verdict  for  Lynes  was  to  stand ;  if  no  scar  appeared,  a  verdict  was  to 
be  entered  for  Benjamin  Gunton.  These  were  the  terms  of  the  order  of  Nisi^ 
Priu8y  under  which  the  parties  submitted  to  arbitration. 

On  the  26th  May,  1819,  when  the  filly  had  shed  her  coat.  Nurse  made  his 
award,  stating,  that  there  was  a  scar  near  the  shoulder  of  the  filly,  on  the  off 
side,  and  ordered  the  verdict  for  Lynes  to  stand,  but  did  not  deliver  the  filly  to 
any  one.  On  the  6th  June  following,  Francis  Gunton  demanded  the  filly  of 
Nurse,  who  refused  to  deliver  it.  In  a  month  afterwards,  the  filly  not  having 
been  delivered,  Francis  Gunton  commenced  the  present  action  of  trover  against 
Nurse,  which  was  tried  before  Dallas,  C.  J.,  Norfolk  summer  assizes,  1820, 
where,  on  the  before  mentioned  facts,  the  jury  found  a  verdict  for  Francis  Gun- 
ton, and  leave  was  granted  to  Nurse  to  move  to  set  this  verdict  aside,  and  enter 
a  nonsuit.  ♦AccoHingly,  in  the  last  term,  Vaughan^  Serjt.,  having  ob-  rmAAQ 
tained  a  rule  nisi  to  that  effect,  ^ 

Blosaet  and  Toddy,  Serjts.,  now  showed  cause  on  the  ground,  that  though 
the  filly  had  been  delivered  to  Nurse  with  Francis  Gunton's  consent,  yet  it  had 
been  delivered  for  a  particular  purpose,  which  purpose  having  been  efifected  on 
Nurse^s  making  his  award,  he  hecsmefunctU8  officio f  had  nothing  more  to  do 


448]  2  Broderip  &  Bingham.  223 

with  the  fiUy,  and  had  no  right  whatever  to  detain  it.  That,  under  these  cir- 
cumstances, the  refusal  to  deliver  the  filly  on  Francis  Gunton's  request  was  a 
complete  conversion,  Francis  Gunton  being  the  party  really  interested  in  the 
filly,  though  Benjamin  Gunton  had  been  the  nominal  defendant  in  the  formel 
action,  the  verdict  in  which  had,  together  with  the  award,  entitled  Lynes  to  25/. 
damages ;  but  neither  of  them  invested  him  with  any  title  to  the  filly,  which,  it 
was  but  reasonable,  Francis  Gunton  should  have,  as  he  was  now  bound  to  pay 
the  25/.,  and  it  could  never  be  intended  Lynes  should  have  the  25/.  and  the  filly 
too. 

Vaui^han,  Seijt.,  in  support  of  the  rule,  contended  that,  under  the  very  doubt- 
ful circumstances  attending  the  property  in  this  filly,  the  fact  of  the  arbitrator 
having  detained  it  for  five  or  six  weeks  aAer  making  his  award,  did  not  amount 
to  a  conversion ;  he  ought  to  be  allowed  a  reasonable  time  to  consider  how  he 
should  act,  and,  at  all  events,  the  demand  should  have  been  made  by  Benjamin 
Gunton,  the  defendant  in  the  first  action,  or  under  his  authority. 

Dallas,  C.  J.  The  only  question  is,  whether  the  defendant  has  been  guilty 
of  any  unlawful  (*x>n  version,  and  this  is  an  application  which  ought  not  to  be 
*4ii0l  ^^^^^^^^  ^  ^^^  or  justice.  Arbitrators  would  be  placed  in  a  ^dangerous 
-^  situation,  if  they  were  liable  to  actions  of  trover  afler  they  had  decided 
according  to  the  best  of  their  judgment.  (Here  his  lordship  stated  the  facts  of 
the  case!)  In  the  strictest  sense  of  the  order  of  reference,  the  arbitrator,  after 
deciding  on  the  26th  of  May,  that  the  filly  belonged  to  L3mes,  could  never  be 
called  on  to  deliver  it  to  Francis  Gunton,  the  present  plaintifi*.  If  either  of  the 
Guntons  were  entided  to  claim  the  filly,  Benjamin  was  so  entided,  who  was  the 
defendant  in  the  preceding  action,  and  liable  to  pay  the  damages ;  and  it  does  not 
appear  that  Francis  Gunton  ever  applied  in  the  name  or  with  die  authority  of 
Benjamin,  so  that,  as  against  Francis,  the  arbitrator  could  in  no  way  be  charged 
with  a  conversion. 

Park,  J.  I  am  happy  to  concur  in  the  opinion  just  delivered,  because,  if  the 
court  were  to  come  to  another  conclusion,  their  decision  would  have  a  tendency 
to  discourage  the  recourse  to  the  useful  domestic  forum  of  arbitration.  I  shall 
confine  myself  to  the  question,  whether  the  defendant  unlawfully  converted  the 
filly  or  not,  and  the  period  we  must  look  to,  in  order  to  answer  the  question,  is 
the  6th  of  June ;  when,  on  a  demand  being  made  by  one  of  the  Guntons,  the  ar- 
bitrator having  refused  to  deliver  the  filly,  must,  in  effect,  be  taken  to  have  said, 
^I  cannot  deliver  the  filly,  because  there  is  an  award  which  seems  to  conflict 
with  your  claim."  This  is  no  conversion,  but  the  result  of  a  reasonable  hesita- 
tA)n  in  a  doubtful  matter,  and,  as  it  is  not  suggested  that  the  arbitrator  was  not 
acting  bond  fide^  he  is  entitled  to  all  the  protection  the  law  can  afford  him. 

BuRROUGH,  J.  The  arbitrator  was  not  bound  to  deliver  the  filly  to  Francis 
Gunton,  who  was  no  party  to  the  former  action ;  his  refusal,  therefore,  does  not 
amount  to  a  conversion. 

♦4501  *RicHARDsoN,  J.  The  only  question  is,  whether  what  passed  on  the 
^  6th  of  June  amounted  to  a  conversion.  The  defendant  ought,  perhaps,  to 
have  delivered  the  filly  to  Benjamin  Gunton ;  but  it  does  not  appear  that  there 
was  any  request  by  Benjamin,  or  that  Francis  afterwards  made  another  request, 
armed  with  Benjamin's  authority.  There  was  no  refusal  to  deliver  to  the 
family  of  the  Guntons,  but  only  to  Francis  Gunton  alone. 

Rule  absolute. 
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THOMSON  V.  ADAMS. 

Under  a  bill  of  lading,  by  which  goods  were  to  be  delivered  "to  J.  A.,  nett  proceeds  paid  to  H. 
T.,  as  per  advice,  or  to  hia  aasigna,  he  or  they  paying  freight  for  the  said  goods  as  per  chaner- 
party :"  Held,  that  the  freight  was  to  be  paia  by  J.  A.,  and  that  H.  T.  was  only  entitled  to 
what  remained  after  such  payment. 

By  a  bill  of  lading,  certain  oranges  were  to  be  delivered  **  to  Mr.  John  Adam/* 
(the  defendant)  *'nett  proceeds  paid  to  Hugh  Thomson,  Esq.,"  (the  plaintiff,) 
*'  as  per  advice,  or  to  his  assigns,  he  or  they  paying  freight  for  the  said  goods  as 
per  charter-party."  The  defendant  sold  the  oranges,  but  the  freight  and  other 
charges,  amounting  to  more  than  the  sum  received  on  the  sale,  he  paid  nothing 
over  to  the  plaintiff,  who,  contending  that,  under  the  above  bill  of  lading,  the 
freight  was  to  be  paid  by  him  the  plaintiff,  sued  the  defendant  for  the  money- 
received  on  the  sale.  At  the  trial  before  Dallas,  C.  J.,  (London  Sittings  after 
Michaelmas  term  last,)  the  jury  found  a  verdict  for  the  plaintiff,  the  learned 
judge  reserving  it  to  the  defendant  to  move  to  set  aside  this  verdict,  and  enter  a 
nonsuit. 

Vaughanj  Seijt.,  having,  on  a  former  day,  obtained  a  rule  nisi  accordingly, 
on  the  ground  that,  under  this  bill  of  lading,  the  plaintiff  was  not  entided  to  the 
nett  proceeds  of  the  oranges,  till  the  freight  had  been  paid  *by  the  de-  r^^ei 
fendant,  who,  as  consignee,  was  liable  to  be  sued  for  it,  ^ 

Leru,  Seijt.,  now  showed  cause  against  the  rule,  and  contended  that  the  de- 
fendant was  consignee  only  for  the  purpose  of  sale,  that  the  plaintiff  was  the 
person  really  interested  in  the  oranges,  and  liable  to  pay  the  freight ;  that  the 
pronouns  he  or  ihey  in  the  bill  of  lading  could  only,  grammatically  or  legally, 
refer  to  the  last  antecedent,  which  was  Hugh  Thomson. 

Vaughan^  contra^  was  stopped  by  the  court 

Dallas,  C.J.  I  felt  no  doubt  at  the  trial,  and  feel  none  now ;  the  only- 
question  is,  which  of  these  parties  is  to  pay  the  freight?  If  the  words  "nett 
proceeds  to  Hugh  Thomson  or  his  assigns"  had  not  been  inserted  in  the  bill  of 
lading,  it  would  have  been  quite  clear,  that  Adam  must  have  paid  the  freight. 
The  effect  of  those  words  is,  that  the  nett  proceeds  were  to  be  paid  to  Thom- 
son ;  but  the  nett  proceeds  are  what  remains  after  freight  and  other  charges  are 
paid. 

The  rest  of  the  court  concurring,  the  rule  was  made  absolute. 


WILLIAM  SPITTLE  v.  CHARLES  LAVENDER.  [^452 

Where  A.  entered  into  and  aiffned  an  agreement,  as  agent  of  B.,  and  B.  shortly  afterwards  ai^ed 
it  with  the  words.  "I  hereby  sanction  this  asreeraent,  and  approve  of  A's  having  signed  it  on 
my  behalf:"  Held,  that  A.  was  not  personally  responsible. 

Assumpsit  on  the  following  agreement:  "An  agreement  had,  made,  con- 
cluded, and  agreed  upon  this  15th  day  of  July,  1817,  between  Charles  Lavender 
of  Elstow,  in  the  county  of  Bedford,  auctioneer,  as  agent  for  and  on  the  part  and 
behalf  of  Samuel  Randall  of  the  same  place,  gentleman,  of  the  one  part,  and 
William  Spittle  of  Pinner,  in  the  county  of  Middlesex,  innholder,  of  the  other 
part.  First,  the  said  Charles  Lavender,  in  consideration  of  the  sum  of  1500/. 
to  be  paid  by  the  said  William  Spittle,  as  hereinafler  mentioned,  doth  hereby, 
for  the  said  Samuel  Randall,  his  heirs,  executors,  and  administrators,  and  eveiy 
of  them,  promise,  by  these  presents,  that  he,  the  said  Charles  Lavender,  his 
heirs  and  assigns,  (and  all  and  every  other  person  and  persons  claiming  or  to 
claim  any  right,  title,  or  interest  under  him  or  any  other  person  or  persons 
whomsoever  of,  in,  or  to  the  hereditaments  and  premises,  hereinafter  mentioned) 
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shall  and  will,  at  the'  proper  costs  and  charges  of  the  said  Samuel  Randall,  his 
heirs,  executors,  administrators,  and  assigns,  on  or  before  the  4th  day  of  October 
next,  make  out  and  produce  a  good  and  clear  title  to,  and  at  the  costs  and  chaises 
of  the  said  William  Spittle,  by  such  conveyances,  ways,  and  means  in  the  law, 
as  he,  the  said  William  Spittle,  his  heirs  and  assigns,  or  his  or  their  counsel 
shall  reasonably  devise,  advise,  or  require,  and  well  and  sufficiently  grant,  sell, 
release,  convey,  and  assure  to  the  said  William  Spittle,  and  his  heirs,  or  to 
whom  he  or  they  shall  appoint  or  direct,  all  that,  &c.  (setting  out  the  propert)* 
lo  lie  sold)  with  covenants  to  be  therein  contained,  that  the  said  premises,  at  the 
^AKtf^  time  of  executing  such  ^conveyance,  are  free  from  all  encumbrances  and 
-I  demands  whatsoever,  and  all  other  usual  covenants;  in  consideration 
whereof,  the  said  William  Spittle,  for  himself,  his  heirs,  executors,  administra- 
tors, and  assigns,  doth  hereby  covenant,  promise,  and  agree  to  and  with  the  said 
Charles  Lavender,  his  heirs,  executors,  and  administrators,  by  these  presents, 
that  he,  the  said  William  Spittle,  his  heirs,  executors,  or  administrators,  or  some 
of  them,  on  having  such  good  title  made  out  and  produced,  and  the  said  premises 
so  assigned  and  conveyed  to  his  heirs  and  assigns  as  aforesaid,  shall  and  will, 
well  and  truly  pay,  or  cause  to  be  paid  unto  Uie  said  Charles  Lavender,  his 
heirs,  executors,  or  administrators,  as  agent  for  the  said  Samuel  Randall,  as 
aforesaid,  the  aforesaid  sum  of  1500/.  for  the  same  in  the  manner  following, 
(that  is  to  say,  &c.)  but  as  the  conveyance  deeds  will  be  executed  on  the  4Ui 
of  October  next,  the  said  William  Spittle  is  to  execute  a  mortgage  of  all  the 
aforesaid  premises  to  the  said  Samuel  Randall  as  a  security  for  the  sum  of  500/. 
Witness  their  hands  the  day  and  year  first  above  written. 

(Signed^  Charles  Lavender. 

Witness,  6lc.  William  Spittle. 

I  hereby  sanction  this  agreement,  and  approve  of  Charles  Lavender  having 
signed  the  same  on  my  behalf.     (Signed) 

Samuel  Randall.*' 
Plea  non  MiumpnU  as  to  all  but  150/.  and  a  tender  of  that  sum.     Replication 
and  issue.     Lavender  was  an  auctioneer  employed  to  sell  RandalFs  property. 
Randall  was  near  at  hand  when  Lavender  signed  the  instrument,  and  himself 
signed  it  a  few  hours  afterwards. 

The  only  question  in  the  cause  being,  whether,  on  this  agreement,  the  de- 
fendant was  personally  liable,  the  jury,  at  the  Middlesex  sittings  after  Michael* 
mas  term,  found  a  verdict  for  the  plaintiff,  Dallas,  C.  J.,  reserving  to  the  de- 
fendant the  right  of  moving  to  enter  a  nonsuit. 
*4541       ^'^^^t  Serjt.,  having,  on  a  former  day,  obtained  a  rule  nin^  accord- 

Vaughan^  Serjt.,  now  showed  cause  against  the  rule.  The  instrument  must 
be  construed  according  to  the  intention  of  the  parties.  It  was  clearly  the  in- 
tention of  the  plaintiff  to  obtain  the  security  of  the  defendant's  responsibility, 
as  well  as  that  of  Randall's,  and  the  defendant  intended  to  give  that  security ; 
if  it  were  otherwise,  the  instrument  would  never  have  been  signed  by  the  de- 
fendant as  agent,  when  the  principal  was  so  near,  and  signed  himself  so  shortly 
afterwards.  All  the  operative  part  of  the  instrument  is  in  the  name  of  the  de- 
fendant And  there  is  sufficient  consideration  for  his  consenting  to  become  se- 
curity for  Randall ;  the  defendant  was  to  make  out  the  title,  and  the  purchase 
money  was  to  be  paid  into  his  hands,  so  that  he  might  at  once  repay  himself 
for  his  trouble.  The  plaintiff  would  not  have  been  justified  in  paying  the  pur- 
chase money  to  Randall,  and  is,  therefore,  compelled  to  sue  the  defendant  for 
the  breach  of  the  agreement.  Appleton  v.  Binks,  6  East,  148,  shows  that  one 
party  may  covenant  for  the  acts  of  another ;  and  BurreU  v.  JontB^  3  B.  ^  A. 
47,  is  in  point  for  the  plaintiff ;  in  that  case,  one  who  undertook  to  pay  as  soli- 
citor was  held  personally  responsible :  and  there  is  no  distinguishable  differ> 
ence  between  undertaking  as  solicitor  and  undertaking  as  agent. 

t6l.  VI.  20 
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Lens,  in  support  of  his  rule,  was  stopped  by  the  court. 

Dallas,  C.  J.  The  question  is  what  was  the  intention  of  the  parties,  and 
that  must  be  collected  from  the  '^instrument,  but  by  a  reasonable  exposi-  r^^ee 
tion  of  the  whole  as  it  stands.  In  order  to  attain  this,  we  must  look  to  ^ 
the  character  of  the  parties.  Lavender  is  an  auctioneer  intrasted  with  the  sale 
of  an  estate,  belonging  to  Randall.  Upon  this  sale,  and  in  order  to  obtain  a 
purchaser,  he  enters  into  an  agreement,  in  consideration  of  the  sum  of  1600/. 
to  be  paid  to  him,  but  to  be  paid  to  him  as  agent  of  Randall.  He  does  not 
agree  for  himself  but  as  agent  of  Randall ;  and  to  make  this  appear  the  more 
clearly,  Randall  himself  signs  the  instrument,  the  whole  that  passed  forming 
only  one  transaction ;  considering,  too,  that  Lavender  was  to  gain  nothing  by 
the  transaction,  there  can  be  no  doubt  that  he  entered  into  it  as  agent  only. 
The  cases  cited  do  not  apply.  The  first  was  the  case  of  a  covenant,  and  the 
defendant  covenanted  for  himself.  In  Burrell  v.  Janes^  the  defendants  en- 
gaged as  solicitors  of,  not  on  behalf  of  the  assignees,  nor  was  their  engagement 
followed  up  by  any  approbation  of  it  on  the  part  of  the  assignees. 

Parr,  J.  On  the  general  rule  of  law,  namely,  that  where  the  principal  is 
known  the  agent  is  not  liable,  there  can  be  no  doubt ;  though  it  is  true  that  an 
agent  may,  under  certain  circumstances,  render  himself  liable  at  all  events. 
But  it  is  not  merely  because  he  calls  himself  an  agent,  that  he  can  become  lia- 
ble, he  must  so  frame  the  undertaking  as  to  make  his  additional  engagement 
clear  beyond  dispute.  Here,  the  signature  of  the  principal,  and  the  sanction 
given  to  the  act  of  the  agent  is  conclusive,  that  he  did  not  mean  to  implicate 
the  defendant.  In  Appleton  v.  Binks,  the  instrument  watf  under  seal,  and  the 
defendant  bound  himself :  here  the  defendant  only  signed,  and  bound  Randall, 
the  vendor.  In  Burrell  v.  Jones,  the  court  expressly  said,  that  the  defendant, 
as  solicitor,  had  no  right  to  bind  the  assignees.  Bowen  v.  Morris,  2  Taunt. 
374,  is  in  point  for  *the  defendant.  Therefore,  under  all  the  circum-  rmAKa 
stances  of  Uiis  case,  a  nonsuit  must  be  entered.  ^ 

BuRROVGH,  J.  This  was  all  one  transaction,  and  is  no  more  than  an  agree- 
ment entered  into  by  Lavender  for  Randall,  carried  to  him  immediately,  and  by 
him  immediately  signed  and  sanctioned.  To  the  name  of  Lavender,  the  ex- 
pression "  as  agent"  is  tacked  for  the  very  purpose  of  excluding  any  personal 
liability. 

Richardson,  J.  I  think  there  is  some  obscurity  in  a  part  of  this  instrument, 
but,  taking  the  whole  together,  I  agree  with  the  rest  of  the  court,  particularly 
on  referring  to  the  sanction  given  by  Randall,  which  was  so  soon  added,  as  to 
render  the  whole  but  one  transaction.  By  the  head  of  the  agreement,  it  is 
clearly  expressed  that  Ijavender  acted  only  as  agent,  and  further,  that  he  agreed 
for  Randall,  his  heirs,  executors,  and  administrators ;  and  this  distinguishes  the 
case  from  Appleton  v.  Binks,  The  whole  confusion  arises  from  the  name  of 
Lavender  being  afterwards  inserted  by  mistake  for  that  of  Randall ;  he  agrees 
that  the  said  "  Charles  Lavender,  his  heirs,  and  assigns,  and  all  and  every  other 
person  and  persons  claiming  or  to  claim  any  right,  title  or  interest  under  him, 
or  any  other  person  or  persons  whomsoever,  of,  in,  or  to  the  hereditaments  and 
premises,"  shall  make  a  good  title ;  and  this  mistake  is  more  manifest  from 
what  follows,  "  at  the  proper  costs  and  charges  of  the  said  Samuel  Randall." 
The  intent  was,  not  that  Lavender  should  make  title,  but  that  Randall  should. 
AAer  this,  the  principal  sanctions  the  act  of  the  agent,  and  there  can  be  no 
doubt  that  the  whole  is  one  transaction.     There  must  be  a 

Nonsuit  entered. 
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♦467]  BOWLES  and  Another  v.  PERRING. 

Where  the  mortgaged  estate  of  a  bankrapt  is  sold  under  the  order  in  Chancery  of  8th  March, 
1794,  at  the  request  of  the  mort^ragee,  and  the  mortgagee  is  the  purchaser  at  the  sale,  he  is 
hable,  in  an  action  for  money  paid,  to  reimburse  the  solicitor  under  the  commission  the  ex- 
penses  of  the  sale. 

Assumpsit  for  money  paid.  At  the  last  Dorchester  assizes,  before  Graham, 
B.,  a  verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion  of  the  court,  on 
the  following  special  case.  Richard  Messiter,  being  seised  of  a  freehold  manor 
and  estate  a  Shaflesbury,  mortgaged  the  same,  in  the  year  1812,  to  the  defend- 
ant, for  7000/.  In  the  year  1816,  on  a  commission  issued  agaiqst  him,  Richard 
Messiter  was  declared  a  bankrupt,  assignees  were  chosen,  and  the  plaintifis 
were  appointed  solicitors  to  the  assignees.  At  the  time  of  his  bankruptcy, 
Richard  Messiter  owed  to  the  defendant  the  above  7000/.,  together  with  a  con- 
siderable arrear  of  interest  In  order  to  obtain  his  money,  the  defendant,  by  his 
attorney,  George  Score,  made  application  to  the  plaintiflfs,  to  learn  when  the 
next  meeting  of  the  commissioners  of  bankrupt  would  be  held :  a  day  was  sub- 
sequently fixed,  and  the  defendant's  attorney  having  been  informed  of  the  cir- 
cnmstances  by  the  plaintiffs,  attended  at  Bath  at  that  meeting,  in  order  to  obtain 
firom  the  commissioners  the  necessary  order  for  the  sale  of  the  estate  mortgaged 
by  Richard  Messiter  to  the  defendant.  The  meeting  was  also  attended  by  the 
plaintiff's  clerk,  and  the  defendant's  attorney  signed  a  memorandum,  which, 
(afler  reciting  the  mortgage  to  the  defendant,  the  fact  of  the  mortgage  money 
and  interest  being  unpaid,  that  the  defendant  was  desirous  the  estate  should  be 
sold,  and  the  proceeds  applied,  in  the  first  place,  to  the  payment  of  the  expenses 
attending  the  sale,  and  of  the  money  due  on  mortgage,  with  the  interest,)  prayed 
the  commissioners  to  direct  a  sale  accordingly.  This  they  are  enabled  to  do 
*45Rn  ^°  ^^^^  ^  c^se^  by  *Lord  Louohborouoh's  order  in  Chancery,  8th  March, 
•^  1794.  The  commissioners  made  the  necessary  order  for  sale,  in  which 
they  directed  the  money  to  arise  from  such  sale  to  be  applied,  in  the  first  place, 
in  payment  of  the  expenses  of  their  meeting  preparatory  to  such  sale,  and  at- 
tending such  sale,  and  then  in  payment  of  9ie  7000/.  and  interest.  In  conse- 
quence of  tliis  order,  an  advertisement  for  the  sale  of  the  estate  was  drawn  up 
by  the  defendant's  attorney,  and  was  sent  by  him  to  the  plaintiff's  to  peruse,  on 
the  part  of  the  assignees.  Advertisements  were  aflerwards  inserted  in  the  news- 
papers, and  the  defendant's  attorney  was  at  the  sale  declared  purchaser  on  be- 
half of  the  defendant,  for  the  sum  of  4457/.  The  defendant's  attorney  prepared 
a  draft  of  conveyance,  and  sent  it  to  the  plaintiffs  for  their  approval,  on  the  part 
of  the  assignees ;  the  draft  being  ultimately  approved  of,  the  plaintiffs  procured 
its  execution.  The  plaintiffs  proved  the  payment  of  2/.  8«.  for  advertisements 
of  sale,  atid  20/.  2s.  for  the  attendance  of  commissioners. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiffs  were 
entitled  to  recover ;  if  so,  the  verdict  was  to  stand,  but  otherwise  a  nonsuit  to 
be  entered. 

Bosanquetf  Serjt.,  for  the  plaintiffs,  argued,  that  under  the  order  in  Chan- 
eery,  the  defendant  was  not  entitled  to  the  proceeds  of  the  sale  of  the  mortgaged 
estate,  tiU  the  expenses  of  that  sale  had  been  deducted.  The  whole  proceeding 
being  for  the  benefit  of  the  mortgagee,  the  object  of  the  order  in  Chancery  was 
to  throw  the  expense  on  him,  and  not  on  the  creditors  under  the  mortgagee's 
commission.  It  was  the  duty  of  the  solicitors  under  the  commission,  to  pay 
the  expenses  of  the  sale,  and  had  the  estate  been  sold  to  any  other  than  the  de- 
^4501  ^^"^^"^  ^®  purchase-money  would  have  been  *paid  to  the  plaintiffs,  or 
-^  to  the  assignees,  who  could  only  have  given  the  defendant  the  residue, 
after  deducting  the  expenses ;  the  defendant  could  not  elude  the  rule,  or  stand 
in  a  better  situation,  Vy  purchasing  the  estate  himself.  -        * 


228  Childs  v.  Monins.  H.  T.  1821.  [459 

Pdl,  Serjt.,  for  the  defendant,  contended,  with  respect  to  2/.  8«.,  the  expenses 
attending  the  sale,  that  the  defendant,  being  already  entitled  to  the  estate  by  the 
mortgage  deed,  could  not  be  called  on  to  pay  any  thing  on  buying  it  in  at  the 
sale,  the  expenses  of  which  ought  to  be  borne  by  the  creditors  under  the  com- 
mission, as  they  would  have  been  benefitted  if  the  estate  had  produced  more 
than  the  money  lent  on  mortgage ;  and  that  there  was  no  request,  express  or 
implied,  by  the  defendant,  for  the  plaintiffs  to  pay  this  money. 

But  the  court  was  clearly  of  opinion,  that,  under  the  order  in  Chancery,  the 
plaintiffs  were  bound  to  pay  these  expenses,  and,  not  having  received  the  pur- 
chase-money for  the  estate,  were  entided  to  demand  repayment  of  them  fi-om 
the  defendant.  Burrouoh,  J.,  observing  that  the  sale  was  for  the  benefit  of  the 
defendant,  as  it  enabled  him,  if  the  estate  turned  out  to  be  insufficient  to  pay  the 
mortgage-money,  to  prove  the  difference  under  the  commission ;  that  this  mode 
of  proceeding  was  more  expeditious  and  beneficial  than  foreclosure,  and  that,  at 
all  events,  the  defendant  having  adopted  it,  was  bound  to  take  it  with  all  its 
incidents. 

Pell  also  aigued  that  the  defendant  was  not  liable  for  the  fees  paid  to  the 
commissioners,  as  it  did  not  appear  that  the  meeting  was  held  at  the  defendant's 
request,  or  for  his  business  specially. 

Park,  J.,  and  Burrouoh,  J.,  (who  said  they  had  been  commissioners  of  bank* 
rupt  for  many  years)  ^entertained  no  doubt  that  the  defendant  was  under  r^^g^ 
the  finding  of  the  jury,  (which  precluded  the  court  from  entering  into  ^ 
the  quantum)  liable  to  reimburse  the  plaintiffs  these  charges  also,  as  every  meet- 
ing of  commissioners,  in  which  the  accounts  of  an  individual  were  examined  fbr 
his  own  benefit,  constituted  a  special  meeting  as  to  that  individual,  although 
other  business  was  transacted  the  same  day.     But, 

Dallas,  G.  J.,  and  Richardson,  J.,  expressing  a  wish  that  the  fact  should 
be  ascertained,  whether  the  meeting  in  question  was  or  was  not  at  the  express 
instance  of  the  defendant,  and  for  his  especial  business :  the  plaintiff,  in  order  to 
end  the  cause,,  consented  to  abandon  any  charge  for  fees  to  the  commissioners 
beyond  what  they  would  have  been  entitled  to  on  a  general  meeting,  and  a  ver- 
dict was  entered  for  5/.  8«. 


CHILDS  V.  MONINS  and  BOWLES. 

A  promiswry  note,  by  which  the  makers,  at  execui&rt,  jointly  and  teveraUy,  pramite  t^paijf  en 
demand  J  with  interettt  renders  them  personally  liable. 

Assumpsit  on  a  promissory  note ;  counts  for  money  paid,  money  had  and 
received,  and  on.  an  account  stated.  Pleas  for  Monins,  first,  general  issue ; 
secondly,  actio  rum ;  because  heretofore,  to  wit,  on,  ^.,  at,  &c.,  the  defend- 
ants were  the  executors  of  the  last  will  and  testament  of  Thomas  Taylor,  de- 
ceased, and  as  such  executors  they  made  tlie  promissory  note  mentioned,  in  the 
words  following  (that  is  to  say,)  **  Ring  would,  28  th  December,  1816,  as  execu- 
tors to  the  late  Thomas  Taylor,  of  Ringwould,  we  severally  and  jointly  promise 
to  pay  to  Mr.  Nathaniel  Childs  the  sum  of  200/.  on  demand,  together  with  law« 
ful  interest  for  the  *8ame.  J.  Monins,  Phineas  Bowles,  executors.*'  rmAat 
The  defendant  Monins  further  pleaded  pleni  adminiatraverunt  prseter,  ^ 
Plea  for  the  defendant  Bowles,  general  issue.  Replication,  joining  issue  with 
Monins  on  his  first  plea,  and  with  Bowles  on  his  plea.  Demurrer  to  the  second 
plea  of  Monins,  for  the  following  causes :  that  the  defendants  have,  by  the  note 
mentioned,  made  themselves  personally  responsible  to  the  plaintiff;  and  that 
the  said  defendants  have  in  and  by  the  said  note  admitted,  that  they  have  assets 
in  their  hands  for  the  payment  of  the  said  note ;  and  that  it  does  not  appear 
that  the  said  note  was  given  for  a  debt  of  the  said  Thomas  Taylor,  but  may 
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have  been  given  for  a  debt  of  the  said  executors,  since  the  death  of  Thomas 
Taylor ;  and,  for  that,  the  defendants  have  promised,  in  and  by  the  said  note, 
to  pay  the  sum  of  200/.,  with  lawful  interest ;  and  the  said  defendants  could 
not,  in  their  representative  capacity,  become  liable  for  the  interest  due  on  tlie 
said  note ;  and,  for  that,  the  defendants  have  become  personally  liable,  because 
they  have  severally  and  jointly  promised  to  pay,  with  interest,  the  sum  in  the 
vaid  note  mentioned ;  which  note  gives  a  right  of  action  against  the  executors 
of  one  of  the  defendants  who  shall  first  die,  and  on  that  event  against  the  other 
defendant,  as  the  survivor ;  and  the  last-mentioned  executor  could  not  be  liable, 
or  sued  as  executor  of  Thomas  Taylor ;  and  that  the  second  plea  should  have 
been  pleaded  in  abatement,  and  not  in  bar ;  and  that  the  second  plea  is  in  other 
respects  uncertain,  informal,  and  insufficient.     Joinder  in  demurrer. 

Taddy^  Serjt.,  in  support  of  the  demurrer.  The  promise  to  pay  is  an  ad- 
mission of  assets ;  and  as  the  payment  was  to  be  made  with  interest,  a  payment 
MA^I  ^^  ^  future  day  must  be  implied.  This  constitutes  a  *forbearance  to  sue 
-'  on  the  part  of  the  plaintiff,  which  forbearance  raises  a  sufficient  conside- 
ration for  the  defendants  charging  themselves.  It  has  been  expressly  decided, 
that  if  an  executor  promises  to  pay  the  debt  at  a  future  day,  it  becomes  his  own 
debt,  to  be  discharged  out  of  his  own  estate.  Goring  v.  Goring^  Yelv.  10; 
TVewinnian  v.  Howell,  Cro.  Eliz.  91 ;  2  Wms.  Saund,  137  b. 

Vaugkan^  Serjt.,  contra.  The  executors  are  not  personally  liable,  because 
they  expressly  promise  as  executors,  not  in  their  own  light ;  and  there  is  no 
sufficient  consideration  for  a  promise  in  their  own  right.  The  circumstance  of 
the  promise  having  been  made  in  writing,  does  not  alter  the  case ;  for  the  statute 
of  frauds,  in  enacting  that  an  executor  shall  not  be  personally  charged,  except  by 
his  own  writing,  has  not  enacted  that  even  by  such  writing,  he  shall  be  charged  in 
cases  where  he  would  not  have  been  liable  at  common  law.  Bonn  v.  Hughes, 
7  T.  R.  350*  n.  The  promise  to  pay  at  a  future  day  should,  in  order  to  charge 
the  executor,  be  express,  and  not  merely  deducible  by  inference. 

Toddy,  in  reply,  was  stopped  by  the  court. 

Dallas,  C.  J.  It  has  been  urged  that  the  defendants  cannot  be  personally 
liable,  because  this  is  only  a  promise  to  pay  as  executors.  Whether  or  not  the 
promise  be  such,  must  depend  not  on  those  words  alone,  but  on  the  words  of 
the  whole  instrument  taken  together ;  and  what  are  they  ?  *'  As  executors  to 
the  late  Thomas  Taylor,  of  Ringwould,  we  severally  and  joindy  promise  to 
pay  to  Mr.  Nathaniel  Childs  the  sum  of  200/.  on  demand,  with  lawful  interest 
•4631  ^^^  ^®  same."  Take  *first  the  words  "on  demand:"  suppose  a  de- 
^  mand  had  been  made  immediately ;  do  not  die  executors  by  subjecting 
themselves  to  such  a  demand,  admit  they  have  assets  to  satisfy  it  ?  If  they 
meant  to  limit  their  liability,  why  did  they  not  add  to  the  words  aa  executors, 
the  words  "  out  of  the  estate  of  Thomas  Taylor."  But  they  promise  absolute- 
ly, and  further  add  an  engagement  to  pay  interest ;  when,  therefore,  by  the  en- 
gagement to  pay  interest  they  have  induced  the  plaintiff  to  suspend  his  clear 
and  admitted  demand,  by  so  doing  they  make  the  promise  personal  and  indi- 
vidual. The  plea  further  says,  they  have  fully  administered,  so  they  may  have 
done  at  the  time  of  plea  pleaded ;  but  they  do  not  say  they  had  no  assets  at  the 
time  the  note  was  given.  If  executors  were  not  liable  on  such  a  promise,  the]p 
would  be  enabled,  by  making  such  a  promise,  to  defraud  any  individual  among 
their  testator^s  cr^ditor^.  This  too  is  a  promise,  which,  from  the  circumstance 
of  interest  being  added,  necessarily  imports  a  payment  at  a  future  day,  and  an 
executor  promising  to  pay  a  debt  at  a  future  day,  makes  the  debt  his  own. 

Park,  J.,  concurred. 

BuRRouoH,  J.  The  plea  is  inapplicable  to  the  count.  The  insertion  of  the 
words  "  as  executors  "  cannot  alter  tlie  case,  if,  on  the  whole  instrument,  the 
parties  appear  liable.  That  is  clearly  the  case  in  the  present  instance ;  for,  by 
promising  to  pay  on  demand,  the  defendants  admit  assets ;  and,  by  promising 
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interest,  they  show  in  effect  that  the  debt  was  to  be  paid  at  a  future  day ;  as 
they  cotild  not  chai^  the  estate  of  the  testator  with  interest,  they  must  pay  it 
out  of  their  own  pockets. 

Richardson,  J.  We  must  look  at  the  whole  instrument,  not  confining  our- 
selves to  the  words  **  as  executors ;"  *and  from  the  whole  instrument  it  r^^f^ 
appears  that  the  defendants  are  personally  Uable.  They  promise  seve-  ^ 
rally  and  joindy,  which  is  not  usual  with  executors.  They  promise  to  pay  on 
demand,  and  wilh  interest,  which  is  clearly  a  compensation  for  forbearance.  It 
may  be  true  now,  that  they  have  fully  administered,  but  that  is  no  answer  to 
the  plaintiff,  who  was  entitled  to  be  paid  in  1816.  Chring  v.  Goring  is  in 
point:  but  ^ere  are  other  cases,  Barry  v.  Rtuh^  1  T.  R.  dOl ;  Worthingian 
V.  Barlow,  7  T.  R.  453. 

Judgment  for  the  plaintiff. 


NICHOLL  V.  BROMLEY. 

If  the  defeanaioe  on  a  warrant  of  attorney  etate  it  ie  eiyen  to  secure  the  oayment  of  a  earn  am 
deaumd,  and,  in  case  defaolt  nhall  be  made,  theb  judgment  to  be  enterea  up  and  execution  is- 
sue, an  actusl  demand  must  be  made ;  ana  a  propoeal  to  settle  amicably  does  not  amount  to 
such  a  demand. 

Thb  defeasance  of  the  warrant  of  attorney  in  this  case  was  as  follows,  '*  The 
within  warrant  of  attorney  is  given  by  the  within-named  W.  Bromley,  to  secure 
the  payment  of  the  sum  of  1000/.  on  demand,  and  in  case  default  shall  be 
made,  then  judgment  may  be  entered  up  hereon,  and  execution  issue  for  the 
said  sum  of  1000/.  or  so  much  thereof  as  shall  be  then  due,  together  with  all 
costs,*'  d^c.  The  plaintiff's  attorney  waited  on  the  defendant  to  induce  him  to 
setde  matters  amicably,  which  attempt  having  failed,  he  issued  execution  the 
next  day. 

OnsioWj  Serjt.,  having  obtained  a  rule  to  set  aside  this  judgment, 

Vdughan,  Serjt.,  showed  cause  against  the  rule,  and  argued,  that  the  expres- 
sion *'  payment  on  demand  "  was  only  formal,  as  in  a  bond,  and  that  the  process 
of  law  '^was  of  itself  a  sufficient  demand.  At  all  events,  the  attempt  to  r^jftm 
setde  amicably  amounted  to  an  actual  demand.  L 

But  the  court  thought  it  appeared  from  the  stipulation,  that  execution  should 
not  issue  till  default  Iwl  been  made,  that  an  actual  demand  was  intended  by  the 
parties,  and  that  no  demand  was  shown  to  have  been  made. 


LEIGH  V.  SHEPHERD. 

An  avowry  by  one  of  several  co-heirs  in  aavelkind  in  hie  own  right,  with  a  oognisanoe  as  baiUff 
of  the  other  co-heirs,  is  sufficient,  without  averring  an  authority  to  distrain  from  the  othei 
uo-heirs. 

One  of  aeveral  co-heirs  in  gavelkind  may  distrain  for  rent  due  to  him  and  his  companions  with- 
out an  actual  authority  from  his  companions. 

This  was  an  action  of  replevin  upon  a  distress  for  rent ;  -and  the  questions, 
which  were  argued,  arose  on  the  fifth  and  seventh  avowries  and  cognisances. 
By  the  fifth,  the  defendant  avowed  in  his  own  right,  alleging,  that  John  firenchley 
and  others  held  one  undivided  fourth-part  of  the  premises,  as  tenants  to  the  de 
fendant,  at  the  yearly  rent  of  16/.,  and  that  one  undivided  fourth-part  of  the 
16/.  of  that  rent,  for  one  year  was  due  and  in  arrear  to  the  defendant.  By  the 
seventh,  the  defendant  avowed  in  his  own  riifht,  and  made  cognisance  as  bailiff 
of  Edward  Shepherd,  Henry  Shepherd,  and  Prances  E.  M.  Shepherd ;  alleging, 
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that  the  said  John  Brenchley  and  others  held  the  premises  as  tenants  to  the  de- 
fendant, and  the  said  Edward,  Henry,  and  Frances  E.  M.  Shepherd,  at  the 
yearly  rent  of  16/.,  and  that  16/.  for  one  yearns  rent,  was  due  and  in  arrcar  to 
them.  The  plaintiff,  by  his  plea  in  bar  to  the  fifth  avowry,  denied  the  tenancy  in 
manner  and  form,  ^c.  By  his  first  plea  in  bar  to  the  seventh  avowry  and  cog 
*4661  '^^^'^^^'  ^^  denied  the  tenancy  in  manner  and  form,  &c.,  *and  by  his 
•^  second  plea  in  bar  to  the  same,  he  denied  that  the  defendant  was  the 
bailiff  of  the  said  Edward,  Henry,  and  Frances  E.  M.  Shepherd.  By  the  spe- 
cial case,  it  appeared,  that  the  estate  was  of  gavelkind  tenure;  that  John 
Brenchley,  and  others,  held  the  same  as  tenants  to  one  Mary  Shepherd  in  her 
lifetime,  at  the  yearly  rent  of  16/.;  that,  on  her  death,  the  estate  descended  to 
the  defendant,  and  the  said  Edward,  Henry,  and  Frances  E.  M.  Shepherd,  as 
co-heirs  in  gavelkind ;  that  the  tenancy  continued ;  that  one  year's  rent  was 
due  at  the  time  of  taking  the  distress ;  and,  that  the  defendant  was  not  author- 
ized by  Henry  Shepherd  to  distrain  for  him,  but  was  authorized  by  the  other 
co-heirs. 

The  case  was  argued  by  Blotaett^  Seijt.,  for  the  plaintiff,  and  Taddy^  SerjL, 
for  the  avowant. 

Arguments  for  the  plaintiff.  There  is  a  great  difference  between  the  rights 
of  co-parceners  and  joint-tenants,  as  well  with  respect  to  the  power  of  distrain- 
ing, as  in  other  matters ;  and  though  one  joint-tenant  may  distrain  for  the 
whole  rent,  and,  without  showing  authority  from  his  companions,  avow  for  the 
whole,  the  present  avowant  being  a  co-parcener,  has  no  such  right.  A  joint- 
tenant  may  distrain  and  avow  for  the  whole,  because  he  has  a  unity  of  interest 
with  his  companion,  and  an  entirety  in  the  whole  estate,  **  totum  in  communis 
nihil  aeparaiinij^*  Bracton,  Lib.  5,  tract.  5,  c.  26,  fo.  430,  he  is  seised  per  my 
ei  per  toiU;  and  though,  in  form,  he  should  avow  in  his  own  pght,  and  as 
bailiff  to  his  companions,  it  is  not  his  character  of  bailiff,  but  his  character  of 
joint-tenant,  that  entides  him  to  distrain,  per  Holt,  G.  J.,  5  Mod.  72,  in  Pul" 
ien  V.  Palmer.  But  the  unity  and  entirety  of  interest  which  alone  entide  the 
*4A7l  join^tenant  to  distrain  without  *the  authority  of  his  companion,  do  not 
-^  exist  in  the  case  of  co-parceners ;  for  though  parceners  constitute  one 
heir,  and  have  an  entire  possession  as  against  strangers,  they  have  separate  in- 
terests, and  distinct  freeholds  as  against  each  other ;  one  may  infeoff  the  other ; 
and  if  one  dies,  his  share  descends  to  his  heir ;  there  being  no  benefit  of  sur- 
vivorship as  with  joint-tenants,  Co.  Lit.  164  a,  one  may  be  barred  by  the  sta- 
tute of  limitations,  while  the  other  is  saved  by  a  disability,  2  Taunt.  441 ;  Boe^ 
d.  Langdon^  v.  Bowlston.  Mere  tmt/y  of  possession  can  no  more  entide  one 
parcener  to  distrain  for  his  companion,  than  one  tenant  in  common.  It  would 
be  a  great  hardship  too,  if  one  parcener  should,  without  the  knowledge  or  con- 
sent of  his  companion,  distrain ;  for  the  statute  of  limitations  might  operate  be- 
fore they  came  to  an  account,  and  the  companion  be  deprived  of  all  remedy. 
There  is  no^authority  directly  in  point,  as  all  the  cases  from  the  year-book,  15 
H.  7,  p.  17,  pi.  11,  downw^s,  are  cases  of  joint-tenants,  not  of  parceners. 

A^ments  for  the  avowant.  It  is  true  Uiat  parceners  have  separate  freeholds 
for  some  purposes,  but  these  are  only  for  die  purposes  of  real  actions,  and 
making  a  feoffment,  Blackstone's  Comm.  B.  3,  c.  10,  p.  149 :  in  all  possessory 
actions,  they  stand  in  the  same  condition  as  joint-tenants ;  and  one  has  in  most 
cases  authority  to  act  for  the  other,  as  in  the  case  of  an  entry,  1  Lutw.  754. 
The  case  in  the  year-books  is  cited  from  Brooke  by  Viner,  4  Vin.  Abr.  Bailiff 
D.  pi.  4,  as  applying  to  co-parceners,  which  at  least  shows  what  was  the  opU 
nion  of  Viner  on  the  subject.  In  Siedman  v.  Page^  5  Mod.  141 ;  S.  C.  Garth. 
*4681  ^^'  ^^  ^  expressly  said,  that  one  *co-parcener  cannot  make  an  avowry 
•^  for  a  moiety,  but  must  avow  in  her' own  right  and  as  bailiff  to  the  other. 
To  the  same  effect  is  Siedman  v.  Bates^  1  Ld.  lUym.  64.  There  is  no  hardi* 
ship  in  allowing  one  parcener  to  distrain  for  the  whole,  because  his  companions 
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may  claim  their  shares  of  him,  and  if  they  cannot  trust  each  other,  they  may 
have  partition.  On  the  other  hand,  if  they  were  deprived  of  this  power,  the 
tenant  would  be  subject  to  the  inconvenience  of  several  distresses. 

Argument  in  reply.  It  does  not  appear  from  Stedman  v.  Page^  or  Stedman 
V.  BateSf  that  the  avowant  is  entitled  to  avow  as  bailiff,  without  the  authority 
of  his  co-parcener  for  so  doing ;  it  is  only  laid  down  generally,  that  the  avowry 
ought  to  be  joint,  which  may  be  readily  admitted,  provided  the  parties  agree 
together. 

Dallas,  C.  J.,  now  delivered  the  judgment  of  the  court,  and,  after  stating 
the  pleadings  and  facts  of  the  case  as  above  set  forth,  proceeded  as  follows : 
Upon  the  argument  the  learned  counsel  for  the  defendant  has  not  much  insisted 
Upon  the  fifth  avowry :  and  the  case  of  Stedman  v.  Bates^  (reported  in  1  Ld. 
Raym.  Rep.  p.  64,  and  other  cotemporary  reporters,)  and  the  principles  of 
law  on  which  that  case  proceeded,  are  decisive  against  that  avowry.  It  is  not 
true,  as  therein  alleged,  that  the  tenants  held  one  undivided  fourth-part  of  the 
estate  as  tenants  to  the  defendant,  the  law  considering  the  tenancy  to  be  a 
tenancy  of  the  whole,  held  under  the  four  parceners  as  forming  cme  heir. 
There  is  no  difference  in  this  respect  between  parceners  at  common  law,  and 
co-heirs  in  gavelkind,  *the  latter  being  only  parceners  by  custom,  and  so  r«^ag 
considered  by  Littleton,  s.  241,  and  s.  265.  ^ 

The  principal  question  argued  has  been,  whether  one  of  several  parceners  has 
a  sufficient  authority  in  law,  by  reason  of  his  interest  in  the  rent,  to  make  cog- 
nisance, as  bailiff,  of  his  co-parceners,  without  any  actual  authority  given  by 
them. 

No  decided  case  has  been  cited  on  this  point :  but  a  dictum^  in  the  year  book 
of  15  H.  7,  17  a,  has  been  relied  upon,  where  it  is  said,  that  *'  if  two  men  have 
a  joint-rent,  and,  the  rent  being  in  arrear,  one  distrain,  and  the  tenant  bring  re- 
plevin, he  ought  to  make  avowry  and  cognisance  as  bailiff  of  his  companion ; 
and  because  he  has  an  interest  in  the  rent,  his  being  bailiff  is  not  traversable.** 
It  has  been  observed  on  the  part  of  the  plaintiff,  that  this  dictum  applies  rather 
to  joint-tenants  than  to  parceners :  but  it  is  remarkable,  that  Lord  C.  J.  Brooks, 
in  his  Abridgement,  TSraverse,  118,  cites  it  as  applying  to  parceners ;  and  it  ap- 
pears to  us  to  be  equally  applicable  to  both ;  for  both  have  a  joint-rent,  there 
being  in  both  cases  but  one  rent ;  and  each  parcener,  as  well  as  each  jointrtenant, 
is  interested  in  that  joint-rent. 

In  this  view,  the  case  of  PuUen  v.  Pahner^  5  Mod.  72,  which  was  a  case  of 
joint-tenants,  becomes  a  considerable  authority,  where  it  was  held,  that  one  joint- 
tenant  cannot  avow  for  the  whole  rent ;  but  it  was  laid  down  by  Lord  C.  J. 
Holt,  that  he  may  distrain  for  the  whole,  but  must  avow  in  his  own  right,  and 
as  bailiff  to  tlie  rest,  and  that  he  may  distrain  for  the  whole  in  point  of  interest, 
and  needs  no  authority  from  the  rest  to  distrain,  but  may  do  it  by  law.  And  in 
the  same  sense,  we  think  is  to  be  understood  the  dictum  in  Page  v.  Stedman^ 
Garth.  364,  **  that  when  one  parcener  distrains,  she  must  avow  in  *her  r*^*/^ 
own  right,  and  also  as  bailiff  to  her  sister  for  the  entire  rent,"  namely,  ^ 
that  she  may  do  so  without  any  express  authority  from  her  sister. 

It  is  not  necessary  to  decide,  whether  the  authority  which  the  law  gives  to 
each  joint-tenant  and  parcener,  in  point  of  interest,  to  distrain  and  avow  for  him- 
self and  the  rest,  is  such  an  authority  as  the  others  could  not  countermand,  if 
they  should  think  proper  so  to  do.  It  is  sufficient  that  no  such  countermand  or 
express  dissent  appears  in  this  special  case,  but  only  an  absence  of  express 
authority.  This  we  think  immaterial,  inasmuch  as  the  law  gives  the  necessary 
authority,  which  is  sufficient  to  support  the  allegation  contained  in  the  seventh 
avowry  and  cognisance,  that  the  defendant  was  bailiff  of  his  three  co-parceners. 
The  rent,  when  recovered  will,  of  course,  be  received  by  the  defendant  for  the 
equal  benefit  of  his  three  co-parceners,  as  well  as  of  himself. 

Judgment  for  the  defendant. 
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(Hilary  Term,  1821.) 

Whereas,  by  the  common  consent  rule  in  actions  of  ejectment,  the  defendant 
is  required  to  confess  lease,  entry,  and  ouster,  and  insist  upon  his  title  only. 
And  whereas,  in  many  instances  of  late  years,  the  defendant  in  ejectment  has 
put  the  plaintiff  after  the  title  of  the  lessor  of  the  plaintiff  has  been  established, 
to  give  evidence  that  such  defendant  was  in  possession  (at  the  time  the  eject- 
ment was  brought)  of  the  premises  mentioned  in  the  ejectment,  and  for  want  of 
such  proof,  has  caused  such  plaintiff  to  be  non-suited.  And  whereas  such  prac- 
tice is  contrary  to  the  true  intent  and  meaning  of  such  consent  rule,  and  of  tlie 
•4711  P^^^B^^"^  therein  ^contained  for  the  defendant's  insisting  upon  the  title 
■^  only.  It  is  therefore  ordered,  that  from  henceforth  in  every  action  of 
ejectment,  the  defendant  shall  specify  in  the  consent  rule  for  what  premises  he 
intends  to  defend,  and  shall  consent  in  such  rule  to  confess  upon  the  trial,  that 
the  defendant  (if  he  defends  as  tenant,  or  in  case  he  defends  as  landlord,  that  his 
tenant)  was  at  the  time  of  the  service  of  the  declaration,  in  the  possession  of 
such  premises ;  and  that  if,  upon  the  trial,  the  defendant  shall  not  confess  such 
possession,  as  well  as  lease,  entry,  and  ouster,  whereby  the  plaintiff  shall  not 
be  able  further  to  prosecute  his  suit  against  the  said  defendant,  then  no  costs 
shall  be  allowed  for  not  further  prosecuting  the  same,  but  the  said  defendant 
shall  pay  costs  to  the  plaintiff  in  that  case  to  be  taxed. 

R.  Dallas. 

J.  A.  Park. 

J.  Bdrrouoh. 

J.  Richardson. 
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CASES 

ARGUED  AND  DETERMINED 

in  THB 

COURT  or  COMMON  PLEAS, 

AMD 

OTHER  COURTS, 

Salter  0;erm , 

In  the  second  year  of  the  reion  of  George  IT. 


IN  THE  HOUSE  OF  LORDS. 

SMITH  V.  DOE  dem.  Earl  of  JERSEY  and  Others. 

Deviaee  lor  life,  with  a  power  enabling  her,  in  consideration  of  marriage,  to  revoke  the 
limited  to  her,  and  to  appoint  to  such  uses,  and  with  such  powers  and  provisoes,  and  in  such 
manner  as  was  by  her  afterwards  done,  by  a  deed  of  settlement,  in  consideration  of  marriage, 
revoked  the  uses,  and  appointed  the  lands,  to  hold  to  the  use,  after  the  marriage,  of  her  husband 
ibr  life,  wns  waste;  ana  after  his  decease,  to  the  use  of  herself  for  life,  mm  waste ;  with  re- 
mainder to  divers  other  uses,  for  the  benefit  of  the  issue  of  that  mamage,  and  also  of  the  issue 
of  the  appointor ;  remainder  as  she  should  by  will  appoint,  with  remainder  to  the  use  of  her- 
self in  lee.  The  settlement  contained  a  power  for  tne  husband  and  wife,  firom  time  to  time, 
when  in  possession  of  the  premises  so  limited  to  them  for  their  lives,  by  indenture  to  demise 
such  premises  as  then  were  leased  for  lives,  or  for  years  determinable  on  lives,  to  any  persons, 
in  possession  or  reversion,  for  one,  two,  or  three  lives,  so  as  there  were  not  thereon  any  greater 
estate  or  interest  subsisting  at  any  one  time,  than  what  would  be  determinable  on  the  dropping 
of  three  lives ;  and  so  as  there  were  reserved  the  ancient  and  accustomed  yearly  rents,  duties, 
and  services,  or  more  j  or  as  great  or  beneficial  rents,  duties,  and  services,  or  more,  or  a  just 
proportion  of  such  anaent  or  the  then  reserved  rents,  &.c.  (except  heriots,  which  might  be  va- 


there  were  reserved  so  much,  or  as  great  and  beneficial  yearly  and  other  rent  and  rents,  and 
other  services  proportionably,  as  then  were  therefore  paid  and  yielded,  or  the  best  and  most 
improved  yearly  rent  and  rents  that  could  be  reasonably  had  or  obtained  for  the  same,  without 
taking  any  fine ;  and  so  as  in  every  such  lease  there  were  contained  a  clause  of  re-entry,  in 
case  the  rents  reserved  were  unpaid  by  the  space  of  28  days:  and  also,  by  indenture  to  demise 
any  of  the  premises  wherein  and  whereupon  any  mine  or  mines  should  be  open,  or  any  person 
should  be  willing  to  open  any  mine,  for  any  term  not  exceeding  31  years  in  possession,  so  as 
upon  every  such  lease  there  were  reserved  such  share  of  the  produce,  or  such  yearly  rent,  as 
could  reasonably  be  obtained  without  taking  any  fine ;  and  so  as  the  lessees  were  not  by  any 
express  clause  freed  from  impeachment  of  waste,  other  than  in  the  necessary  and  reasonable 
working  thereof;  and  so  as  thera  were  inserted  such  proper  and  usual  covenants  for  the  efiec- 
tually  winning  and  working  the  mines,  and  smelting  the  ore,  and  doing  other  acts,  as  were 
usually  inserted  in  leases  of  the  like  nature. 
The  lands  in  the  declaration  mentioned  had  been  and  were  leased,  and  were  under  and  subject 
to  a  lease,  for  a  term  of  yean  determinable  on  lives.  The  husband,  after  the  marriage,  by  in- 
denture, in  consideration  of  the  former  lease  and  of  105Z.,  and  of  the  yearly  rents,  duties,  pay- 
ments, services,  articles,  covenants,  provisoes,  and  agreements  thereinafter  specified  and 
reserved  on  the  part  of  the  lessees,  demised  the  Unds  in  question  for  99  yean,  if  three  or  either 
of  them  should  so  long  live,  paying  the  yearly  rent  of  2Z.  by  equal  portions,  at  Michaelmas  and 
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Ladjr-dajr,  with  a  couple  of  &t  capons,  or  U.  6^.  in  lien  thereof,  at  the  election  of  the  lessor ; 
and  also  an  beriot  of  ihe  best  beast,  or  AOm.  in  lieu  thereof,  upon  the  death  of  every  tenant  dying 
in  possession ;  and  the  like  upon  every  assignment,  sale,  forfeiture,  or  alienation  ;  and  also  the 
lessees  yielding  and  doing  constant  suit  of  mill,  paying  such  toll  and  multure  as  others  grind* 
ing  theu*  corn  there  should  pay.  The  lease  contained  a  covenant  by  the  lessees  to  pay  the 
yearly  rent  of  22.,  and  the  duties,  heriots,  suits,  services,  and  other  reservations,  at  the  time 
and  in  the  manner  limited  and  appointed  for  payment  and  performance  of  the  same,  or  else  the 
several  sums  reserved  in  lieu  thereof;  with  a  proviso,  that  if  at  any  time  the  rent  €f  21.,  and 
every  or  any  of  the  duties^  servieest  reaervationg^  and  paymente  tkertby  reserved^  or  any  part^ 
should  be  unpaid  or  undone  by\5  days  next  over^  or  after  any  of  the  limes  whereat  or  whermjoon 
the  same  ought  to  be  paid,  done,  or  performed,  xind  no  suffi4nent  distress  or  distresses  could  or 
might  be  taken  upon  the  premises;  or,  if  the  lessees  should  leave  the  premises  in  decay  six 
months  after  view  had  and  notice  given,  or  should  commit  any  wilful  waste,  or  ^nd  their 
corn  at  any  other  mill  (the  lessor's  mill  being  in  repair;)  or  if  the  lessees  should  assign  without 
ticense,  or  if  any  default  should  be  by  the  lessees  made  in  the  payment  or  performance  of  all 
or  any  of  the  reservations,  covenants,  and  agreements  thereinbefore  on  their  parts  contained, 
then  the  lessor,  and  the  person  to  whom  the  freehold  of  the  premises  should  belong,  might  re-enter. 
Upon  the  trial  of  an  ejectment,  evidence  was  received  that  the  usual  and  accustomed  form  of 
leases  of  the  estate  contained  in  the  marriage  settlement,  for  lives  or  years  determinable  on 
lives,  as  well  prior  as  subsequent  to  that  settlement,  was  with  a  conditional  proviso  of  re-entry 
similar  to  that  in  this  indenture. 

Held,  that  the  clause  of  re-entry  in  the  lease  pursued  the  form  required  by  the  leasiDg  power. 

2.  Held,  that  the  evidence  of  the  former  leases  was  well  received. 

A  WRIT  of  error  having  been  brought  to  reverse  the  judgment  given  in  this 
case  by  the  Court  of  Exchequer  Chamber,  (a)  the  plaintiff  in  error  prayed 
♦that  the  judgment  of  that  court  might  be  reversed,  anci  the  former  judg-  r 04^9 4 
ment  of  the  Court  of  King*s  Bench  in  his  favour  might  be  affirmed ;  for  ^ 
the  following  among  other  Reasons. 

♦1st  Because  the  intention  of  the  donor  of  a  power  is  to  be  collected  r^^i** 
from  the  whole  of  the  deed  whereby  that  power  is  created ;  from  the  ^ 
plan  and  design  of  it  as  wMl  as  the  words,  and  also  from  the  circumstances  of 
the  property  which  is  by  him  subjected  to  the  operations  of  that  power ;  and 
in  the  construction  of  the  particular  instrument  executed  under  such  power,  the 
law  will  expound  it,  with  an  inclination  to  preserve  rather  than  to  destroy  the 
instrument ;  **  ut  res  magis  valectt  quam  pereat.*^  See  Cother  v.  Merrick,  (b) 
**  It  is  the  office  of  a  judge  to  preserve,  not  to  destroy  an  estate." 

2d.  Because  the  only  objection  raised  to  the  lease,  under  which  the  plaintiflf 
in  error  holds,  is,  that  the  proviso  for  re-entry  therein  contained  is  not  such  aa 
is  required  by  the  leasing  power  under  which  it  was  granted  by  Lord  Vernon, 
as  not  being  absolute,  unconditional,  and  capable  of  being  enforced  instanter 
upon  every  default  of  payment  of  rent,  on  the  very  day  on  which  such  default 
takes  place ;  but  the  words  of  the  power  do  not,  as  the  plaintiiT  in  error  sub- 
mits, require  a  proviso  for  re-entry  absolute,  unconditional,  and  capable  of  being 
enforced  instanter,  such  words  being  only  *'  so  as  there  be  contained,  in  every 
such  lease,  a  power  of  re-entry  for  non-payment  of  rent."  It  is  undoubtedly  a 
condition  ♦precedent  to  the  due  execution  of  the  leasing  power,  that  there  r^Ama 
should  be  reserved  in  all  leases  granted  under  such  power,  **  a  power  of  ^ 
re-entry  for  non-payment  of  rent  ;*'  but  in  what  terms  that  power  of  re-entry  is 
to  be  reserved,  the  setdement  is  wholly  silent,  and  the  argument  for  the  defend- 
ant in  error  is,  that  from  the  non-expression  of  any  terms  in  which  that  proviso 
is  to  be  framed,  it  necessarily  results,  that  the  comprehensive  expression,  ^*  a 
power  of  re-entry  "  (which  comprehends  and  includes  every  proviso  of  re-entry 
adapted  to  the  object  for  which  it  is  required)  must  be  narrowed  to  one  particu- 
lar proviso  for  re-entry,  absolute,  unconditional,  and  capable  of  being  enforced 
instanter  upon  every  default.  But,  it  is  submitted,  the  expression,  **  a  power 
of  re-entry,"  is  no  description  of  the  particular  form,  though  it  is  of  the  general 
object  of  the  condition  to  be  introduced  into  the  lease,  and  that  the  language  of 
tlie  leasing  power  is  fully  satisfied  by  a  proviso  for  re-entry  such  as  is  contained 
in  the  lease  now  sought  to  be  set  aside  by  Lord  Jersey,  which,  though  not  an 

(fi)  Vide  ante,  vol.  L  p.  97.  (6)  Hardr.  93,  per  Parker,  Baron. 
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absolate,  unconditional  proviso,  and  capable  of  being  enforced  instanter  upon 
every  default,  is  nevertheless  **  a  power  of  re-entry  "  sufficient  for  the  object 
for  which  it  was  required,  such  as  was  in  use  upon  the  estate  to  which  the 
leasing  power  applies  at  the  time  it  was  created,  and  such  as  the  general  term 
used  in  the  leasing  power,  so  far  from  either  expressly  or  impliedly  disapprov- 
ing, seems  advisedly  to  sanction,  especially  when  it  is  recollected,  that  in  a  sub- 
sequent part  of  the  same  leasing  power,  as  applicable  to  the  rack-rent  estates, 
the  donor  of  the  power  omits  the  general  and  larger  term,  "  a  power  of  re-entry 
for  non-payment  of  rent,"  and  specifically  chalks  out  the  very  power  to  be  in- 
troduced into  such  leases,  viz.  '*  a  clause  of  re-entry,  in  case  the  rent  to  be  re- 
served be  behind  or  unpaid  by  the  space  of  twenty-eight  days  after  the  times 
•4771   thereby  respectively  *appointed  for  payment  thereof."     Thus,  in  this 

•^  latter  case,  where  large  rents  were  to  be  secured,  defining  the  extent  of 
indulgence  to  the  tenant,  and  furnishing  the  very  clause  to  be  introduced,  as 
contra-distinguished  from  the  more  general  and  comprehensive  expression  pre- 
viously used,  viz,  **  a  power  of  re-entry  for  non-payment  of  rent ;"  can  it  be 
successfully  contended,  that  this  expression  conveys  a  perfect  idea  to  the  mind, 
of  the  nature  and  form  of  the  power  of  re-entry  required  T  It  points  out,  in- 
deed, distinctly  the  wish  of  those  who  framed  the  settlement,  that  there  should 
be  some  power  of  re-entry  in  all  cases  of  this  description,  but  not  the  precise 
terms  in  which  such  power  shall  be  reserved.  Had  the  power  required  a 
covenant  on  the  part  of  the  lessee,  to  build  a  house  upon  the  premises,  it  would 
still  have  been  a  question — what  house ;  and  a  lease  stipulating  for  the  building 
a  house  of  given  dimensions,  and  within  a  prescribed  time,  must  have  been 
judged  of  by  the  law  as  a  reasonable  or  unreasonable  compliance  with  the  con- 
dition. 

3d.  If  the  language  of  the  leasing  power  has  been  literally  attended  to  in  the 
lease  executed  under  such  power,  the  next  consideration  will  be,  whether  the 
spirit  also  is  preserved,  or  whether  there  be  any  thing  in  the  plan  and  design  of 
such  leasing  power,  and  the  circumstances  of  the  property  to  be  leased,  which, 
by  disclosing  a  dififerent  intention  in  the  donor  of  the  power,  from  that  which 
occurs  on  the  mere  reading  of  the  words  themselves,  thereby  imposes  a  dififerent 
construction  upon  such  words.  The  leases  under  the  power  are  of  three  sorts. 
First,  leases  for  lives,  or  determinable  on  lives  which  are  renewable  on  fines, 
and  where  the  rents  reserved  are  nominal ;  seccmdly,  leases  for  years,  where  a 
rack-rent  is  reserved ;  and  thirdly,  mining  leases,  in  which  no  reservati<m  of  a 
*4781  P^^^  ^^  re-entry  is  required.     The  lease  in  question  is  of  the  first  sort* 

^  and  the  proviso,  therefore,  for  r&^ntry,  rather  introduced  with  a  view  of 
enforcing  regular  acknowledgments  of  the  tenancy,  than  of  securing  a  succes- 
sion of  large  payments  at  stated  periods.  It  is  not  improbable,  therefore,  with 
such  an  object,  that  some  discretion  should  be  left  to  the  person  by  whom  the 
power  was  to  be  executed,  as  to  the  form  of  the  proviso.  If  the  words  of  the 
leasing  power  allow  such  discretion,  is  there  any  reason  on  which  its  exclusion 
can  be  founded  Is  the  security  of  the  nominal  rents  endangered  by  it  7  Are 
the  acknowledgments  of  a  subsisting  tenancy  less  likely  to  be  regular  in  a 
case  where  the  property  of  the  tenant,  if  hazarded  by  irregularity,  is  hazarded 
to  so  great  an  extent  as  that  of  the  loss  of  a  valuable  lease  for  lives  held  under  a 
nominal  rent,  than  where  it  consists  only  of  a  short  term  at  a  rack-rent  ?  On 
the  contrary,  considering  that  two  objects  must  have  been  present  to  the  mind 
of  the  framer  of  the  leasing  power ;  first,  the  securing  the  rents  to  those  who 
were  to  benefit  by  them :  second,  the  preservation  of  the  estate  in  good  condition 
when  the  lease  determined ;  has  not  the  language  of  the  power  been  designedly 
varied,  when  directing  the  reservation  of  the  right  of  re-entry  in  the  two  sets  of 
leases  ?  In  the  leases  for  lives,  where  a  small  proportion  of  the  annual  value  is 
to  be  paid  in  the  shape  of  rent,  and  where  a  distress  might  be  resorted  to  with- 
ont  injury  to  the  estate,  a  mere  reservation  of  the  right  of  re-entry  is  required. 
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in  such  manner  and  form  as  should  be  found  discreet  and  beneficial,  and  adapted 
to  the  object  in  view ;  but  in  the  rack-rent  leases,  a  precise  and  well  defined 
clause  of  re-entry  is  pointed  out,  because  the  interest  of  both  tenant  for  life  and 
remainderman  is  materially  consulted,  in  the  reserved  power  of  re-possessing 
themselves  of  land,  for  which  the  lessee  is  not  able  to  pay  the  rack-rent  within 
twenty-eight  days  *from  the  time  of  its  becoming  due,  and  where  a  dis-  c^ajq 
tress  taken  for  such  rent,  if  resorted  to,  would  probably  not  secure  the  ^ 
rent,  but  certainly  injure  the  cultivation  of  the  estate. 

4th.  Because,  if  the  literal  language  of  the  condition  be  not  violated,  and  there 
be  nothing  in  the  spirit  of  the  leasing  power,  giving  a  meaning  beyond  the  words 
used,  the  principle  which  has  hitherto  governed  in  cases  of  this  kind  must  govern 
in  this  case,  which  is,  that  where  a  special  clause  of  re-entry  is  prescribed  by 
the  power,  that  clause  cannot  be  departed  from,  even  in  trivial  circumstances, 
without  defeating  the  lease  made  under  the  power ;  the  donor  of  the  power  be- 
ing in  this  respect  the  legislator,  and  having  a  right  to  impose  any  condition 
precedent  he  pleases,  provided  it  be  not  inconsistent  with  law,  and  which  when 
once  plainly  expressed  by  him,  is  not  subject  to  any  examination  of  its  reason- 
ableness or  unreasonableness.  But,  if  no  special  clause  be  furnished  by  him, 
but  merely  a  direction  given  that  certain  leases  shall  contain  *'  a  power  of  re- 
entry," then,  if  a  clause  reserving  the  right  of  re-entry  be  inserted,  the  will  and 
direction  of  the  legislator  is  complied  with,  unless  the  power  be  executed  in  a 
fraudulent  or  illusory  manner,  which  neither  law  nor  equity  would  hold  to  be 
any  compliance  at  all.  Such  is  the  true  restilt  of  Coxe  v.  Day,  13  East,  1 18, 
explained  as  that  case  is  by  the  subsequent  decision  in  this  case,  when  in  the 
Court  of  King's  Bench,  of  two  of  the  same  learned  judges  who  signed  the  cer- 
tificate in  Coxt  V.  Days  ^or  in  the  last-mentioned  case,  the  power  having  pre- 
scribed a  particular  clause,  that  is,  in  the  event  of  the  rent  being  behind  a  specified 
number  of  days,  those  learned  judges  held  a  proviso  for  re-entry,  which  added 
terms  "^not  used  in  the  particular  clause  prescribed  by  the  power,  to  have  r^AOQ 
vitiated  the  lease.  BuC  in  this  case,  the  settlement  only  requiring  **  a  > 
power  of  re-entry  for  non-payment  of  rent,"  and  the  lease  containing  the  clause 
of  re-entry  in  question,  they  considered  the  words  of  the  power  to  have  been 
complied  with,  such  compliance  being  not  only  literal,  but  not  impeachable  on 
the  ground  of  any  fraud  or  contrivance,  and,  on  the  contrary,  fair  and  reasonable. 

6Ui.  In  considering  whether  the  lease  be  bad  on  the  ground  of  any  excess  in 
the  indulgence  given  to  the  tenant,  where  the  power,  as  in  this  case,  prescribes 
no  precise  clause  of  re-entry,  it  is  most  material  to  ascertain  what  was  the  in- 
dulgence granted  in  leases  of  this  estate,  prior  and  subsequent  to  the  setdement 
creating  this  power.  No  such  inquiry,  it  may  be  safely  conceded,  can  be  ad- 
mitted, where  the  precise  clause  is  prescribed  by  the  power ;  but  where  the 
power  is  silent  as  to  the  particular  nature  of  the  condition,  if,  as  it  is  humbly 
contended,  it  follows  from  thence  that  some  discretion  is  to  be  exercised  by  him 
who  executes  the  power  in  framing  the  condition,  the  discretion  heretofore 
sanctioned  by  her,  who,  if  she  had  spoken,  must  have  been  obeyed,  is  fit  evi- 
dence to  guide  the  judgment  where  she  has  been  silent.  It  seems  difficult  to 
maintain  by  argument,  that  where,  by  the  terms  of  the  condition,  reference  is 
made  to  prior  leases  impliedly,  as  where  *'  ancient"  or  '*  accustomed"  rents,  or 
rents  '*  as  beneficial  as  the  ancient  rents,"  are  spoken  of,  such  evidence  is  not 
admissible,  to  ascertain  either  the  propriety  of  the  new  rents,  as  compared  with 
the  old  rents  in  amount,  or  the  propriety  of  the  mode  in  which  they  are  reserved 
or  secured,  as  compared  with  the  ancient  mode  of  reserving  or  securing  them. 
But  it  is  said,  there  is  no  implied  reference  in  the  very  words  *directing  r»4^| 
the  reservation  of  the  power  of  re-entry.  If,  however,  the  words  **  a  ^ 
power  of  re-entry  for  non-payment  of  rent"  embrace  every  power  of  re-entry, 
properly  so  called,  then  some  assistance  is  necessary  to  ascertain  what  particular 
power  of  re-entry  should  be  introduced,  and  none  better  can  be  had,  than  that 
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irhich  the  leases  prior  and  subsequent  to  the  settlement  furnish,  as  directing 
the  will  of  her  whose  will  alone  is  to  be  consulted  on  the  occasion ;  and,  though 
it  is  clear  that  her  will  of  to-day  cannot  be  contradicted  by  her  will  of  yesterday 
or  to-morrow,  yet  it  is  equally  clear,  that  those  who  contend  that  such  will 
must  be  the  sole  guide,  must  be  content  to  find  it  elsewhere,  if  they  cannot  find 
it  in  the  power  itself,  for,  however  general  the  power  in  its  terms,  it  seems  not 
more  repugnant  to  reason  to  contend,  that  the  execution  thereof  is  thereby  left 
absolutely  to  the  tenant  for  life,  since  that  would  destroy  the  condition  altogether, 
than  to  contend  that  the  very  generality  of  the  words  confines  its  execution  to 
one,  and  one  only  form  of  priviso  for  re-entry,  and  that  of  the  narrowest  and 
most  limited  form.  But  upon  sound  reasoning  it  must  be  conceded,  that  in  such 
case  the  limit  to  the  exercise  of  discretion  by  the  tenant  for  life  must  be  sought 
for,  either  in  the  arbitrary  rules  of  law,  or  in  such  facts  as  are  fit  to  regulate  the 
decision  of  the  law ;  and  as  in  the  same  power,  for  a  different  abject,  viz.  the 
reservation  of  the  rent,  the  settlor  has  himself  impliedly  referred  to  former  leases, 
why  may  he  not  be  considered  also  in  this  particular,  as  referring  to  former 
leases,  and  therefore  framing  the  power  in  general  terms  ?  Either  that  must  be 
the  conclusion,  or  some  more  unsatisfactory  source  of  evidence  must  be  intro- 
duced, or  there  must  be  no  limit  to  the  discretion  of  the  tenant  for  life,  or  the 
power  must  be  narrowed  to  something  less  than  its  terms,  by  some  supposed 
will  of  the  settlor,  not  evidenced  either  by  his  words  or  his  acts.  The 
•4821  *®^i^®"^®  therefore  admitted  at  the  trial,  the  plaintifif  in  error  humbly 

•^  contends,  was  properly  admitted,  and  the  result  drawn  by  the  jury  a 
matter  of  much  weight  in  the  consideration  of  this  case. 

6th.  K  the  terms  of  the  power  be  such  as  to  leave  the  terms  of  the  proviso 
unfettered  by  positive  direction,  there  seems  little  reason  to  quarrel  with  the 
extent  of  the  indulgence,  in  point  of  time  granted  to  the  lessee ;  and  such  has 
been  the  concession  throughout  the  argument  of  this  case.  Much  more  fault 
has  been  found  by  the  latter  qualification  of  the  proviso,  by  those  who  have 
argued  for  the  defendant  in  error,  viz.  with  that  part  which  restrains  the  right 
of  re-entry,  to  the  case  where  no  sufficient  distress  or  distresses  may  be  had  or 
taken  upon  the  said  premises.  The  reasonableness  of  this  qualification,  as  ap- 
plied to  the  particular  rents  reserved  in  these  leases,  and  the  nature  of  the  pro- 
perty leased,  has  been  already  pointed  out :  in  addition,  however,  to  those  rea- 
sons, it  is  to  be  observed,  that  Uie  statute  law  of  this  land  has  not  only  spoken 
the  same  language,  plainly  and  intelligibly,  but  it  may  be  doubted  whether  it 
has  not  restricted  all  lessors  from  exercising  any  right  of  re-entry  not  guarded 
by  this  reasonable  qualification.  The  4th  Geo.  2,  c.  28,  s.  2,  provides,  that  as 
often  as  it  shall  happen  ''  that  one  half  year's  rent  shall  be  in  arrear,"  the  les- 
sor **  shall  and  may,"  without  any  formal  demand  or  re-entry,  serve  a  declara^- 
tion  in  ejectment  for  the  recovery  of  the  premises ;  and  in  case  of  judgment 
against  the  casual  ejector,  if  it  shall  be  made  appear  to  the  court  that  half  a 
year's  rent  was  due  before  the  declaration  was  served,  **  and  that  no  sufficient 
distress  was  to  be  found  on  the  demised  premises,"  and  that  the  lessor  had 
•4831  P^^^^i*  to  re-enter,  then  *he  shall  be  entitled  to  judgment  and  possession. 

-^  It  then  proceeds  to  bar  all  relief  against  such  judgments,  unless  upon 
payment  of  such  rent  and  arrears,  together  with  full  costs,  within  six  months. 
The  interest  of  the  lessor  and  the  lessee  are  by  this  statute  equally  provided 
for :  the  former  is  relieved  from  the  formalities  of  the  old  common  law  entry. 
the  latter  is  protected  against  the  forfeiture  of  his  interest,  in  case  there  be  suf- 
ficient to  satisfy  the  rent  by  way  of  distress  upon  the  premises.  The  legisla- 
ture has  thus  recognised  the  reasonableness  of  a  provision  preventing  forfeiture, 
where  there  is  a  sufficient  distress,  and  so  far  affords  a  strong  argument  in  fa- 
vour of  the  clause  for  re-entry,  contained  in  the  lease  now  under  consideration. 
But  has  it  not  gone  further  ?  Do  not  the  woi^s  speak  imperatively,  that  no  re- 
entry shall  be  enforced,  where  there  is  such  snfficiency  of  distress  T    The  Ian- 
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guage  of  the  8  and  0  W.  3,  respecting  the  breaches  to  be  assigned  upon  bonds* 
is  not  so  strong ;  for  there  the  legislature  only  says  the  plaintiiT  ^*  may"  assign 
as  many  breaches  as  he  shall  think  fit  upon  the  bond,  giving  the  defendant  the 
opportunity  of  paying  money  into  court  after  judgment  and  before  execution. 
But  the  courts  of  law  have  construed  this  statute  as  imperative  upon  the  plain- 
tiff to  do  what  he  is  there  told  he  "  may"  do ;  whereas,  in  the  4  Geo.  2,  the 
language  is  "  shall  and  may ;"  and  as  in  both  statutes  the  object  is  the  same, 
viz.  to  relieve  the  subject  from  the  necessity  of  seeking  the  aid  of  a  court  of 
equity  against  the  technical  difficulties  of  the  common  law,  why  should  not  this 
equitable  provision  in  each  statute  be  construed  to  be  a  compulsory  provision, 
and  especially  in  the  statute  of  Geo.  2,  where  it  is  introduced  with  the  words 
*'  shall  and  may  ?"  If  it  be  a  compulsory  provision,  applicable  to  all  cases  of 
re-entry,  and  not  confined  to  cases  of  re-entry  under  that  statute,  then  the 
clause  in  question  conforms  itself  to  *the  law  and  no  more  :  if  it  be  ap-  r^^g^ 
plicable  only  to  cases  under  the  statute,  then,  by  analogy  thereto,  this  ^ 
leasing  power  is  reasonably  executed,  being  qualified  in  its  execution  by  what 
the  law  of  the  land  has  deemed  reasonable,  and  being,  from  the  terms  in  which 
it  is  penned,  open  to  such  qualification. 

R.  GiFFORD. 

Christr.  Pullbr. 

The  defendant  in  error  submitted  that  the  opinion  and  judgment  of  the  Court 
of  Exchequer-Chamber  were  right,  and  according  to  law,  and  that  the  same 
ought  to  be  affirmed,  and  the  original  judgment  in  the  Court  of  King*s  Bench 
reversed  ;  for  the  following,  among  other  reasons  : 

1st.  Because  the  leasing  power  in  the  marriage-settlement  of  1757  (a  power 
granted  by  a  person  having  the  absolute  dominion  of  the  fee  to  a  purchaser  of 
a  life-estate)  expressly  requires  that  the  lease  shall  contain  **  a  power  of  re-en- 
try for  non-payment  of  the  rent  thereby  to  be  reserved ;"  which  makes  it  ne- 
cessary, it  is  submitted,  that  the  right  to  re-enter  should  attach  immediately  on 
the  rent  being  unpaid ;  whereas  the  lease,  uilder  which  the  defendant  in  the 
ejectment  claims,  postpones  the  right  of  re-entry  for  fifteen  days  after  the  day 
of  payment ;  thus  depriving  the  reversioner  of  a  part  of  that  benefit,  which, 
by  the  condition  annexed  to  the  leasing  power,  was  intended  to  be  secured  to 
him.  If  such  postponement  be  allowed  for  fifteen  days,  why  may  it  not  be 
allowed  for  thirty,  forty,  a  hundred,  or  any  other  number  of  days  so  great  as 
to  make  the  power t>f  re-entry  nearly  or  quite  unavailing?  Where  is  the  Una 
to  be  drawn  ?  If  it  be  allowable  to  deprive  the  reversioner  of  any  part  of  that 
right  of  re-entry  which  the  creator  of  the  leasing  power  says  he  *shall  r^AgK 
have,  of  what  part  may  he  be  deprived  ?  It  is  subniitted,  that  only  two  ^ 
lines  can  be  drawn,  either  the  tenant  for  life  is  obliged  to  reserve  the  whole 
right  of  re-entry,  or  no  part  of  it.  And,  as  it  is  conceived,  that  the  latter  rule 
cannot  be  supported,  it  follows  that  the  right  of  re-entry  in  the  lease  should  be 
fully  commensurate  with  that  required  by  the  leasing  power,  and  that  this  lease 
is  void  as  an  execution  of  that  power. 

2d.  Because  the  lease  in  question  is  liable  to  the  further  objection,  that  the 
leasing  power  requires  that  the  lease  shall  contain  **  a  power  of  re-entry  for 
non-payment  of  the  rent  thereby  to  he  reserved  $^^  whereas  the  lease  contains  no 
such  power,  but  only  gives  the  lord  a  right  to  re-enter  for  the  absence  of  distress 
for  rent  unpaid.  The  meaning  of  the  words  of  the  leasing  power  is  perfectly 
plain  and  unequivocal ;  *'  a  power  of  re-entry,"  it  is  conceived,  means  some- 
thing enabling  a  man  to  re-enter,  and  *'  a  po.wer  of  re-entry  for  the  non-payment 
of  the  rent"  signifies  something  enabling  a  man  to  re-enter  on  the  occasion,  or 
for  the  cause  of  non-payment  of  rent ;  now  the  leasing  in  question  certainly  does 
not  enable  the  reversioner  to  re-enter  on  such  occasion,  or  for  such  cause ;  inas- 
much as  the  whole  rent  for  any  number  of  years  may  be  unpaid,  and  yet  he 
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may  not  be  enabled  to  re-enter.     See  the  case  of  Coxe  v.  Day,  13  East,  118, 
where  this  point  was  expressly  decided. 

3d.  It  is  said  in  support  of  the  lease,  that  the  creator  of  the  power  has  used 
very  general  language,  that  a  power  is  required,  without  saying  what  power ; 
and  that  the  power  of  re-entry  in  this  lease  is  sufficient,  because  it  is  a  reason- 
able power,  and  was  usual  on  the  estate.  It  is  true,  the  language  of  the  leasing 
*48al  P^^^^  ^^  general ;  *so  general,  that  only  one  quality  is  specified,  which 

•^  the  power  of  re-entry  is  required  to  have,  that  it  should  be  for  non-pay- 
ment of  rent ;  but  the  creator  of  the  power  having  exacted  this  one  condition 
only,  is  certainly  no  reason  why  a  compliance  with  that  condition  should  be 
dispensed  with.  The  leasing  power  requires  that  the  power  of  re-entry  should 
be  for  non-payment  of  rent,  and  it  does  not  require  that  it  should  be  usual  or 
reasonable ;  why,  then,  should  die  leasing  power  be  so  construed  as  to  dispense 
with  the  former  condition,  which,  by  its  terms,  is  annexed  to  his  execution,  and 
to  exact  a  compliance  with  the  latter,  which  is  not  so  annexed.  Besides,  it  is 
not  found  that  this  conditional  clause  of  re-entry  is  reasonable,  or  that  it  is  usual 
generally ;  it  is  only  found  to  be  usual  on  the  estate,  which  is  not  only,  not  the 
same  thing  as  usual  generally  or  reasonable,  but  may  be  the  direct  contrary. 
The  generality  of  the  word  a  (relied  on  in  support  of  the  lease)  must  certainly 
exclude  a  reference  to  any  particular  class  of  clauses  of  re-entry,  such  as  those 
on  this  estate ;  as  nothing  can  be  more  opposite  to  a  general  word  than  a  word 
of  reference.  If  this  leasing  power  be  construed  to  require  the  power  of  re- 
entry usual  in  cases  of  the  lands  comprehended  in  the  settlement,  although  in 
this  particular  case  this  construction  will  operate  to  the  advantage  of  the  lessee, 
yet  it  may  in  other  cases  be  productive  of  the  greatest  inconvenience  to  him. 
Suppose  a  lease  under  a  power,  in  the  terms  of  this  leasing  power,  to  be  on  the 
face  of  it  conformable  to  the  power,  yet,  if  this  construction  prevail,  the  rever- 
sioner will  have  a  right  to  avoid  the  lease,  if  he  can  show  that  the  clause  of  re- 
entry is  different  from  that  which  is  usual  on  the  estate  comprehended  in  the 
leasing  power.  The  inconvenience  to  both  paities  will  be  extreme,  if  a  lessee 
cannot  be  sure  that  he  has  a  valid  lease,  by  comparing  his  lease  with  the  power, 
*4fl7l  ^^^^"^  inspecting  all  the  *leases  formerly  granted  of  lands  within  the 

-^  same  estate.  It  is  submitted,  that  what  the  creator  of  a  power  has  re- 
quired, must  be  done,  for  this  one  reason,  of  itself  sufficient,  that  it  is  required, 
and  that  it  is  a  much  safer  rule  to  adhere  to  that  condition  which  is  expressly 
annexed  to  the  execution  of  a  power  by  one  who  has  all  the  circumstances  of 
the  property  before  him,  and  who  has  the  right  to  enlarge  or  narrow  the  power 
to  any  degree,  than  to  substitute  for  what  he  has  exacted,  something  which  it 
may  be  conjectured  he  ought  to  have  exacted,  but  has  not. 

4th.  Because  the  power  of  re-entry  in  the  lease  is  not  only  different  from  that 
required  by  the  leasing  power,  but  much  less  beneficial  to  the  reversioner. 
Under  an  absolute  power  of  re-entry,  the  reversioner  would  be  entitled  to  suc- 
ceed in  an  ejectment,  on  proving  the  rent  in  arrear,  a  demand  made,  and  the 
execution  of  the  counterpart  of  the  lease  by  the  defendant.  Under  a  power  to 
re-enter  on  failure  of  distress  it  would  be  necessary  for  him  to  prove,  that  he 
had  searched  every  part  of  the  premises  demised,  and  that  no  distress  was  to 
to  be  found,  {Bees  v.  £ing,)  Forrest,  19,  a  matter  of  extreme  difficulty  where 
the  rent  is  small  and  the  premises  extensive.  A  conditional  clause  of  re-entry, 
irhich  may  be  an  adequate  remedy  in  the  case  of  high  rents  and  lands  of  small 
extent,  becomes  quite  insufficient  when  the  rent  is  small,  as  is  usually  the  case 
with  ancient  rents,  and  the  lands  demised  of  considerable  extent.  And,  as  the 
absolute  power  of  re-entry  becomes  the  more  necessary  for  the  lord,  in  case  of 
small  rents  for  large  property,  so  it  becomes  the  less  inconvenient  for  the  tenant, 
who  might  have  some  difficulty,  and  expect  some  indulgence  to  raise  a  large 
^4881  ^^^^  ^^^  ^^^  ^^^^  ^^^^  *^  being  ready  with  a  small  one.     It  is  indeed 

^  universally  true,  that  in  order  to  secure  a  small  demand  the  remedy 

VOL.  VI.  31  X 


242  Smith  t;.  Doe  dem.  Jersey.  E.T.  1821.       ,    [458 

should  be  more  summary  and  less  expensive  than  is  requisite  to  enforce  a 
large  one. 

5th.  Because  it  is  submitted,  that  the  finding  of  the  jury  that  the  usual  and 
accustomed  form  of  leases  of  the  estate  contained  in.  the  marriage  setilement,  was 
with  a  conditional  proviso  of  re-entry,  ought  not  to  be  taken  into  consideration 
in  deciding  this  case.  The  words  of  the  leasing  power  are,  "  A  power  of  re- 
entry for  non-payment  of  the  rent  thereby  to  be  reserved  ;*'  they  contain  no 
reference  to  the  former  practice  of  leasing  the  estate,  nor  is  there  any  fact  stated 
on  the  special  verdict  which  raises  any  ambiguity  in  them ;  and  it  is  submitted, 
that  a  provision  contained  in  a  written  instrument,  may  not  be  explained  or 
construed  by  any  extrinsic  matter,  except  in  two  cases  only ;  first,  when  the 
provision  refers  to  extrinsic  matter :  secondly,  when  its  terms  contain  a  latent 
ambiguity,  that  is,  when  in  consequence  of  some  matter  of  fact  shown  by  evi- 
dence, it  appears  that  the  language  of  the  instrument  has  more  meanings  than 
one,  neither  of  which  is  the  case  with  the  clause  in  question. 

6th.  Because,  even  supposing  the  former  practice  on  the  estate  might  legally 
be  taken  into  consideration,  it  is  far  from  affording  any  inference  favourable  to 
the  lease  in  question.  It  is  not  found  that  the  former  leases  were  granted  under 
similar  powers.  There  is  nothing  to  show  that  the  creator  of  the  power  was 
not  dissatisfied  with  the  former  clauses  of  re-entry,  and  did  not  insert  the  pro- 
vision in  question  for  the  very  purpose  of  introducing  a  new  one,  which  might 
well  be,  for  the  reasons  stated  above.  And  this  is  the  more  probable,  because 
the  leasing  power,  in  several  instances,  expressly  refers  *to  die  former  r«^gg 
practice  on  the  estate,  where  it  was  intended  tliat  the  tenant  for  life  ^ 
should  be  guided  by  it ;  there  is  no  such  reference  in  the  clause  relating  to 
powers  of  re-entry ;  the  inference  is,  that  the  practice  was  not  intended  to  pre- 
vail with  respect  to  powers  of  re-entry. 

J.  Jervis. 

W.  H.  Maulb. 

The  case  was  argued  at  the  bar  of  the  House  of  Lords  on  the  10th,  22d, 
and  26th  of  June,  1820,  by  The  Attorney- General  and  PtUler  for  the  plaintiff 
in  error,  and  by  Jervia  and  PP.  H.  Maule  for  ike  defendant  in  error,  when  the 
lord  chancellor  proposed  the  following  question  for  the  opinion  of  the  judges : 

Whether,  having  due  regard  to  the  true  intent  and  meaning  of  the  indenture 
of  the  2d  July,  1757,  according  to  the  legal  construction  of  the  several  parts  of 
that  indenture  as  stated  in  the  special  verdict,  and  having  also  due  regard  to  the 
legal  effect  of  all  the  facts  and  circumstances  found  by  the  special  verdict,  the 
demise  of  the  5th  September,  1808,  as  tlie  same  is  stated  in  the  special  verdict, 
is  for  any  and  what  reasons  invalid  ? 

There  being  a  difiference  of  opinion  on  the  bench,  the  twelve  judges,  on  the 
16th  and  18th  of  May,  delivered  their  opinions  aeriaiifn  as  follows;  and,  on 
the  latter  day,  the  lord  chancellor  and  Lord  Redesdale  delivered  their  (minions. 

RiciiARiMON,  J.  The  case  of  Smith  against  Doe  on  the  demise  of  the  Earl 
of  Jersey  and  Others^  now  pending  by  writ  of  error  in  this  house,  is  an  action 
of  ejectment  brought  in  the  King's  Bench,  on  the  demise  of  Lord  Jersey  againsv 
Smith  for  the  recovery  of  certain  lands  in  the  county  of  Glamorgan.  These 
lands  by  indenture  bearing  date  the  6th  day  of  September,  1803,  were  t^^qq 
*demised  by  Lord  Vernon  to  Smith,  and  another  person  since  deceased,  ^ 
for  three  lives  at  a  rent  of  2/.  payable  half  yearly  at  Michaelmas  and  Ljidy-day. 
And  Lord  Vernon  the  lessor  was  at  that  time  tenant  for  life  in  possession  of  the 
estate,  whereof  the  lands  in  question  formed  part,  by  virtue  of  a  seulemenl 
duly  made  on  occasion  of  his  marriage  with  Louisa  Barbara  Mansel,  bearing 
date  the  second  day  of  July,  1757.  On  the  trial  of  this  action,  the  jury  found 
a  special  verdict,  on  which  the  Court  of  King's  Bench  gave  judgment  for  the 
defendant ;  which  judgment  was  reversed  on  writ  of  error  in  the  Exchequer 
Chamber :  and  the  cause  having  been  brought  by  another  writ  of  error  before 
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this  house  and  argued  at  the  bar  here,  your  lordships  have  proposed  die  follow- 
ing question  for  the  opinion  of  the  judges.  (Here  the  learned  judge  stated  the 
question.)  I  am  of  opinion  that  the  lease  of  1803  is  invalid,  because  I  think 
it  is  not  made  in  conformity  with  the  leasing  power  contained  in  the  indenture 
of  1757. 

The  leasing  power  for  that  elass  of  leases,  of  which  the  lease  in  question  is 
one,  requires  that  **  there  be  eoniained  in  every  such  lease,  a  power  of  re-entry 
for  non-payment  of  the  rent  thereby  to  be  reserved :"  and  the  question  resolves 
itself  into  this« — what  is  the  true  construction  of  these  words  T 

In  order  to  decide  this,  I  must  first  consider,  whether  the  words  themselves 
import  and  convey  any  distinct  meaning :  and  I  think  they  do ;  I  think  they 
mean,  that  the  lessor  should  have  power  to  re-enter  if  the  rent  reserved  should 
not  be  paid  according  to  the  reservation. 

One  test,  and,  I  think,  a  fair  one,  whether  such  meaning  is  conveyed  by  the 
words  of  this  power,  would  be  to  insert  in  a  lease  a  proviso  for  re-entry,  ex- 
pressed as  nearly  as  possible  in  the  very  words  of  the  power  itself,  and  then 
to  consider  what  construction  a  proviso  so  expressed  would  require,  and  whe- 
M011  ^^  ^^^  meaning  *  would  be  sufficiently  distinct  to  be  capable  of  being 
-I  enforced  by  a  court  of  justice. 

Suppose,  then,  in  the  lease  of  1803,  it  had  been  provided,  that  it  should  be 
lawful  for  the  lessor  or  person  entitled  to  the  rent,  ^  to  re-enter  for  non-pay- 
ment of  the  rent  hereby  reserved.'*  In  that  case  would  the  person  entitled  to 
the  rent  have  been  empowered  to  re-enter,  if  the  rent  had  not  been  paid  on  the 
days  of  reservation  ?  It  seems  to  me,  that  he  would  have  been  so  empowered ; 
and  that  without  any  delay  or  condition  other  than  the  previous  demand  re- 
quired by  the  common  law :  for  all  that  he  would  be  bound  to  prove,  in  order 
to  justify  and  enforce  his  re-entry,  would  be,  that  there  was  a  non-payment  on 
demand  of  the  rent  reserved  by  the  lease. 

If  this  be  so,  it  seems  to  me  to  prove  that  the  necessity  of  waiting  fifteen 
days,  and  the  necessity  of  providing  a  sufficiency  of  distress  on  the  premises 
imposed  by  the  proviso  actually  contained  in  the  lease  of  1803,  are  conditions 
not  warranted  by  the  leasing  power. 

It  has  been  said,  that  the  leasing  power  requires  only  **  a  power  of  re-entry,'* 
Dueh  stress  having  been  laid  on  the  indefinite  effect  of  Che  article  ^ ;  and  it 
has  been  further  said,  that,  though  sudi  power  of  re-entry  is  to  be  **  for  non- 
payment of  the  rent,"  yet,  that  the  words  *^for  non-payment,"  are  not  equiva- 
lent to  **  an  non-payment,"  but  only  point  at  the  purpose  or  object  of  the  power 
of  re-eotry,  namely,  that  of  securing  the  payment  of  the  rent. 

It  appears  to  my  mind,  however,  that,  although  the  article  ^  be  indefinite, 
yet  it  cannot,  in  just  construction,  extend  an  indefinite  meaning  to  the  subse- 
qi^ent  words,  if  they  sufficiently  import  (as  I  think  I  have  shown  they  do)  a 
distinct  and  definite  meaning.  In  this  sentence,  the  word  ^  seems  to  me  nei- 
*492l  ^^'  ^  ^^  ^  °^'  ^  qualify  the  meaning ;  but,  that  the  *meaning  would 
-I  have  been  the  same,  if  that  word  had  been  wholly  omitted,  and  the  sen- 
tence had  stood  thus,  *'  so  as  there  be  contained  in  every  such  lease  a  power  of 
re-entry  for  non-payment  of  the  rent  thereby  to  be  reserved."  And,  as  to  the 
observations  made  on  the  meaning  of  the  words  **  for  non-payment  of  the 
rent ;"  although  it  is  true,  that  the  word  **for*^  does  often  import  the  purpose 
or  object,  (and  so  it  might  here,  if  the  words  had  been  **  a  power  of  re-entry 
for  payment  of  the  rent:")  yet  the  same  word  «*for,"  as  often  imports  the 
cause  or  occasion  of  that  which  is  predicated  ;  and  such  I  think  is  its  import 
here,  where  the  words  are  *'  a  power  of  re-entry  for  non-payment  of  the  rent," 
meaning  on  occasion  of  the  non-payment. 

If  the  words  of  this  leasing  power  import,  as  I  conceive  they  do,  by  them- 
selves, a  distinct  and  definite  meaning,  I  think  it  follows,  that  the  fact  stated  \u 
the  special  verdict  respecting  the  usual  and  accustomed  form  of  leases  of  the 
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estate  mentioned  in  the  marriage  settlement,  can  have  'no  legal  effect  on  the 
construction  to  be  put  on  these  words.  Such  evidence,  I  conceive,  is  never 
admissible  in  the  construction  of  a  written  instrument,  unless  the  words  of  the 
instrument  itself  import  a  reference  to  something  extrinsic,  or  unless  the  words 
involve  some  latent  ambiguity,  that  is,  an  ambiguity  not  appearing  on  perusal 
of  the  instrument  itself,  but  which  becomes  apparent  on  applying  its  provisions 
to  the  subject  matter.  The  words  of  this  leasing  power  in  that  part  which  re- 
spects the  clause  of  re-entry,  seem  to  me  to  involve  no  latent  ambiguity,  nor  to 
import  any  reference  to  any  thing  extrinsic ;  although  some  former  parts  of  the 
same  leasing  power  do  import  such  reference,  namely  when  it  is  required,  that 
the  lands  to  be  leased  for  lives,  should  be  such  lands  as  were  in  lease  for  lives 
at  the  time  of  making  *the  setdement,  and  that  the  rents  to  be  reserved,  r*^^? 
should  be  the  ancient  rents,  or  rents  as  great  and  beneficial.  ^    ' 

I  admit  that  a  court  is  bound  to  look  at  every  part  of  a  written  instrument, 
in  order  to  ascertain  the  meaning  of  the  parties  in  a  particular  part.  But  I  think 
it  by  no  means  follows,  because  this  settlement,  in  respect  of  the  rack-rent 
leases,  expresses  that  the  tenant  b  to  be  allowed  28  days  for  payment,  that, 
therefore,  it  was  intended,  in  respect  of  the  leases  for  lives,  to  give  a  similar  or 
any  allowance  of  time,  which  is  not  only  not  expressed,  but  which  appears  to 
me,  to  be  at  variance  with  what  is  expressed. 

Supposing,  however,  it  were  possible  on  this  ground  to  get  rid  of  the  objec- 
tion made  against  the  lease  of  1803,  in  respect  of  the  allowance  of  15  days; 
another  and  still  more  decisive  objection  remains,  namely,  that  this  lease  fetters 
find  confines  the  power  of  re-entry  to  such  cases  only,  where  there  is  a  want 
of  sufficient  distress ;  a  condition  which  appears  to  me,  to  be  equally  inconsis- 
tent with  the  power  applicable  to  leases  for  rack-rent,  and  to  that  which  is  ap- 
plicable to  leases  for  lives. 

The  case  of  Coxe  v.  Day^  13  East,  118,  which  I  think  was  righdy  decided, 
appears  to  me  to  be  in  point,  and  I  cannot  draw  any  distinction,  which  is  satis- 
lactory  to  my  own  mind,  from  the  circumstance  that  the  leasing  power  ihert^  al- 
lowed a  period  of  21  days  for  payment,  whereas  the  leasing  power  now  under 
consideration  as  to  the  leases  for  lives,  expresses  no  such  allowance.  It  is  true, 
that  in  Coxe  v.  Day^  the  case  of  Hotley  v.  ScoU  Lofil.  316.  S.  C.(o)  does  not 
appear  to  have  been  cited ;  and  it  seems  that,  in  the  last  mentioned  case,  a 
similar  objection  taken  to  a  lease  granted  under  a  power  was  overruled  by  Uie 
Court  of  King's  Bench  :  on  what  ground  the  court  *proceeded,  we  are  r^A^A 
not  apprized,  and  being  obliged  now  to  make  an  election  between  the  ^ 
two  authorities,  I  must  express  my  concurrence  with  that  of  Coxe  v.  Day. 

It  has  been  suggested,  that  the  statute  of  4  G.  2,  c.  28,  though  professedly 
made  for  the  benefit  of  landlords,  does,  in  effect,  take  away  their  right  of  re- 
entry at  common  law,  and  confine  them  in  all  cases  to  the  statutable  remedy 
thereby  given,  which  remedy  can  never  be  exercised  without  proof,  that  no 
sufficient  distress  was  to  be  found  on  the  demised  premises,  countervailing  the 
arrears  then  due.  And  I  think  it  must  be  admitted,  that  the  construction  of  the 
statute,  if  it  be  the  true  construction,  furnishes  a  sufficient  answer  to  the  second 
objection  made  to  the  lease  of  1803 ;  for,  in  that  case,  the  lease  has  only  ex- 
pressed tliat  which,  whether  expressed  in  the  lease  or  not,  the  statute  law  has 
provided. 

But  I  cannot  think  that  this  is  the  true  construction  of  the  statute.  The  ob- 
ject of  the  statute,  as  appears  to  me,  both  from  the  recital  and  the  enactments, 
was  to  relieve  landlords  from  certain  inconveniences,  to  which  they  were  sub- 
ject by  the  law  as  it  then  stood,  and  to  give  them  certain  remedies,  to  which 
they  were  not  before  entitled ;  but  not  to  deprive  them  of  any  remedies  or 
rights,  to  which  they  were  already  entided  by  law.     It  contains  no  negative  or 

(8)  Mr.  6atler*8  MSS.,  see  note  (a,)  p.  498. 
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prohibitory  words,  which,  1 4hink,  would  obviously  have  been  inseried,  if  the 
intention  had  been  to  deny  to  the  landlord  the  future  exercise  of  any  ancient 
right ;  and  it  would,  as  it  strikes  me,  be  a  strange  construction  to  hold,  that  the 
words  apparendy  intended  for  the  landlord's  benefit  do,  from  their  generality, 
operate  to  extinguish  any  of  his  ancient  rights  ;  when,  if  such  had  been  the  in- 
tention, it  would  have  been  so  easy  and  so  obvious  to  express  it.  That  such, 
however,  was  not  the  intention,  I  think  manifesUy  appears  from  this,  that, 
*495l  ^^^'^^^^r  ^^®  ^®^  mode  of  ^proceeding  in  ejectment  given  by  the  statute 
^  is  pursued,  the  statute  declares,  that  '^  then  and  in  every  such  case,  the 
lessor  in  ejectment  shall  recover  judgment  and  execution  in  the  same  manner 
as  if  the  rent  in  arrear  had  been  le^ly  demanded  and  a  reentry  made."  It 
refers  to  the  legal  demand  and  re-entry  as  a  still  subsisting  mode  of  proceeding, 
not  repealed  or  affected  by  the  statute ;  and  thereby  shews,  that  the  old  mode 
of  proceeding  was  intended  to  be  left  as  it  was,  although  the  new  one,  if  adopted, 
is  declared  to  be  equivalent  for  the  purpose  of  obtaining  a  valid  judgment  and 
execution.  This,  I  believe,  has  always  been  considered  as  the  intent  and  effect 
of  the  statute ;  and,  although  I  am  not  able  to  point  out  any  case,  where  it  has 
been  expressly  decided,  that  the  statute  does  not  take  away  the  landlord's 
remedy  at  common  law  ;  several  cases  have  occurred  where  landlords  have  so 
proceeded  without  objection  on  that  ground,  and  it  has  been  taken  for  granted, 
that  they  were  well  entitled  to  do  so.  Doe  dem.  Foraier  v.  PFandlass^  7  T.  R. 
117,  and  Roe  dem.  West  v.  Davis,  7  East,  363,  are  cases  to  this  effect,  and  so 
is  1  Wms.  Saund.  286,  N.  16. 

It  has  been  said,  that,  if  the  lease  of  1803  be  invalidated,  the  decision  will 
shake  many  titles.  I  have  no  means  of  knowing  whether  this  observation  is 
well  founded,  or  to  what  extent.  If  such  should  be  the  consequence,  I  shall 
regret  it ;  but  I  cannot  feel  that  such  an  apprehension  can  afford  a  legitimate 
ground  for  deciding  the  present  case,  otherwise  than  as  the  words  and  legal 
effects  of  the  instruments  now  under  consideration  seem  to  me  to  require. 
Upon  the  whole,  therefore,  I  am  bound  for  the  reasons  before  given,  to  answei 
your  lordship's  question  in  the  affirmative. 

*4961       *Best,  J.     My  lords,  I  am  extremely  sorry,  that  I  cannot  agree  with 
-^  my  learned  brother  who  has  just  addressed  your  lordships,  and  to  know, 
that  the  opinion  which  I  am  about  to  offer  differs  with  those  of  many  of  my 
brethren,  for  whose  judgments  I  have  the  highest  respect. 

The  words  of  the  power  are,  **  and  so  as  there  be  contained  in  every  such 
lease,  a  power  of  re-entry  for  non-payment  of  the  rent  thereby  to  be  reserved.*' 
The  terms  in  which  it  is  expressed  are  general  and  indefinite.  Instruments  in 
such  terms  are  not  to  be  abstractedly  and  absolutely  considered;  but  with 
reference  to  the  nature  of  the  subject  to  which  they  relate.  They  are  in  law 
taken  to  contain  such  qualifications  as  are  manifesdy  just  and  reasonable,  and 
such  as,  according  to  practice,  have  before  been  introduced  in  similar  cases, 
and  which,  not  being  expressly  excluded,  must  be  understood  to  be  within  the 
intent  of  the  parties.  This  rule  of  construction  is  universal :  it  cannot  be  de- 
parted from  without  destroying  the  excellence  of  the  law,  which  consists  in  its 
bearing  a  just  relation  tu  the  state  of  things  on  which  it  is  to  operate.  Thus, 
under  contracts  to  sell  goods,  in  which  nothing  is  said  as  to  the  time  of  delivery, 
the  vendor  is  not  bound  to  deliver  them  the  instant  that  the  contract  is  made. 
Under  a  contract  to  perform  a  particular  service,  the  contractor  is  not  bound  to 
begin  his  work  immediately.  In  both  these  cases,  the  law  allows  a  reasonable 
time  for  the  performance  of  the  contract.  Under  contract  for  service  for  a  year, 
the  law  will  not  compel  the  servant  to  serve  every  hour  of  the  year ;  but  ex- 
cepts such  a  portion  of  time  as  is  necessary  for  refreshment  and  relaxation.  So, 
if  there  be  an  established  usage,  regulating  the  manner  in  which  a  thing  contracted 
to  be  done,  is  to  be  done  ;  as  the  time  and  circumstances  of  delivering  articles 
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aold,  or  the  payment  of  the  price,  or  the  time  for  paying  *a  bill  of  ex-  r^^Aoy 
change.     Such  usage  is  by  law  incorporated  into  the  contract  without  ^ 
any  words  of  reference  to  it. 

Our  books  do  not  furnish  many  cases  on  this  subject.  There  are  enough, 
however,  to  satisfy  us  that,  according  to  the  practice  that  has  long  prevailed 
among  conveyancers,  the  proviso  for  re-entry  in  this  lease  is  a  sufficient  execu- 
tion of  the  power.  The  existence  of  this  practice  and  its  being  considered  rea- 
sonable, account  for  there  being  no  more  decisions  of  courts  on  the  subject. 
From  the  few  cases  that  are  to  be  found,  the  balance  of  authority  seems  to  me, 
to  incline  much  in  favour  of  the  validity  of  this  lease.  But  the  authority  of  the 
cases  in  favour  of  the  lease  is  much  strengthened  by  the  practice  of  that  branch 
of  the  profession  of  the  law,  who  have  been  accustomed  to  prepare  powers  and 
leases  under  powers.  " 

The  first  case  is  that  of  Jones^  dem.  Bromefield  v.  Vemey,  Wiiles,  169.  Sir 
John  Cowper  had  been  enabled  by  the  act  of  parliament,  to  grant  building  leases 
for  any  term  not  exceeding  61  years,  *'  so  as  in  every  such  lease  there  be  con- 
tained a  condition  of  re-entry  for  non-payment  of  rent"  The  clauses  of  re-entry 
in  the  leases  granted  by  Sir  John,  were  for  non-payment  of  the  rent  in  42  dm/a 
(ifter  the  days  of  payment.  An  ejectment  was  brought  in  the  Common  Pleas,  to 
turn  a  tenant  out  of  possession,  who  held  under  one  of  these  leases ;  but  no  ob- 
jection was  made  (although  it  stated  in  the  judgment  that  the  case  was  fully 
argued)  on  the  ground  of  the  qualification  introduced  into  the  lease,  by  the 
words  '*  42  days  after  the  day  of  payment.  This  is  but  negative  authority,  but 
considering  the  great  learning  and  industry  employed  in  the  discussion  of  this 
case,  an  objection  must  have  been  raised  if  the  law  had  not  been  considered  to 
be  settled,  and,  if  it  had  not  been  thought  *that  the  lease  was  sanctioned  r^^qg 
by  a  practice,  which  no  argument  could  overturn.  ^ 

The  next  case  is  Motley  v.  Scot. {a)  The  words  of  tlie  power  were,  that  if 
the  rent  should  be  behind  or  *unpaid  for  21  days,  tlie  lessor  should  have  [^*499 

(a)  See  ante,  vol.  i.  150.  This  case  was  quoted  b]r  Moytey  in  argument,  before  the  judges  in 
the  Exchequer  Chamber,  from  a  copy  of  a  m&nuscript  note  of  Mr.  Butler,  who  has  kindly  per- 
mitted the  reporters  to  give  this  case  to  the  public. — ^The  following  report  is  copied  verhaiim 
from  that  learned  gentleman's  manuscript : 

MicuAELsiAS  Term,  14th  GsoaaB  III.  B.  R. 

(This  case  is  reported  m  Lofil.  316,  under  the  name  otHotley  v.  iS<^.) 

Lord  TANKBR VILLB  •.  WIN6FIELD  and  PRITCHARD. 

Upon  ejectment,  the  case  was  as  follows.  Upon  the  marriage  of  Sir  John  Astley,  his  lady's 
estate  was  settled  upon  Sir  John  for  life,  with  several  remainders  over,  which  never  took  effect; 
remainder  to  the  lady's  right  heirs.  A  power  of  leasing  was  given  to  Sir  John,  such  leases  to 
be  made  for  any  number  oif  years  at  the  accustomed  rent,  to  take  effect  immediately  in  posses- 
aon,  and  not  bv  way  of  future  or  reversionary  interest;  and  on  every  such  lease  there  was  to 
be  inserted  a  clause  of  re-entry,  if  the  rent  should  be  behind  for  21  days ;  the  rent  to  be  made 
payable,  and  the  re-entry  to  be  incident  to  and  go  along  with  the  reversion  or  remainder.  In 
the  same  settlement,  there  was  also  a  power  of  revoking  all  the  uses  thereby  declared,  and  ap- 
pointing new. 

Some  time  after  the  marriage.  Sir  John  Astley  and  his  lady  revoked  all  the  uses  of  the  settle- 
ment that  were  subsequent  to  Sir  John's  lifo-estate,  and  the  powers  incident  thereto,  and  de- 
clared new  uses.    There  was  also  a  fine  levied  to  the  same  effect. 

21  Sentember,  1766,  Sir  John  made  two  several  leases  of  this  date  to  the  two  defendants,  Wing- 
field  ana  Pritcbard,  for  21  years,  conformable  to  the  power  he  had  by  the  said  settlement,  and 
the  other  deeds  and  the  fine,  except  that  previous  to  the  entrv  distress  was  to  be  made,  and  it 
was  nearly  in  the  following  words:  *'  That  if  the  rent  should  be  behind  or  unpaid  by  the  space 
of  21  days,  and  no  sufficient  distress  or  distresses  could  be  had,  or  if  the  lessee  should  assign 
over  the  leased  premises,  (except  as  therein  is  excepted)  then  it  should  be  lawful  to  Sir  John 
Asrley,  his  heirs  and  assigns,  to  enter." 

Sir  John  Astley  and  his  lady  being  both  deceased,  the  estates  are  descended  upon  Lord  Tank- 
erviUe,  the  plaintiflT,  dec. 

Dunning  J  for  the  plaintiff.  The  court  always  takes  a  difference  between  powers,  when  exer- 
cised by  a  man  upon  his  own  estate,  and  the  exercise  of  powers  by  a  man  upon  another's  estate. 
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*6001  P^^^'  ^  re-enter.     The  condition  in  the  leaae  was,  if  the  rent  *8hould 
•^  be  behind  and  unpaid  for  21  days,  and  no  efficient  diatrew^  then  it 

or  which  be  holds  in  another's  right.  The  first  are  alwa3rB  construed  favourably  to  the  persons 
niakiiM  use  of  this  power ;  the  seeond  are  takine  in  a  strict  liaht :  here  it  was  certainly  the 
second.  It  was  a  power  to  be  exercised  on  the  wu'e's  estate,  ana,  in  some  respect,  in  prejudice 
of  his  wife ;  and,  therefore,  to  be  taken  strictly. 

1st  objection,  that  the  settlement  declares,  that  the  power  of  re-entry  should  be  reserved  and 
made  incident  to  ibe  inheritance  of  the  estate ;  and,  by  the  lease  it  is  reserved  to  Sir  John  Ast- 
ley,  his  heirs  and  assigns.  2d  objection,  the  settlement  directs  ibe  re-entry  so  as  to  be  reserved 
as  above,  to  be  made  immediately^  if  the  rent  should  be  behind  by  21  days.  By  the  lease  it  is 
to  be  preceded  by  demand  and  distress. 

These  are  strong,  plain,  and  conclusive  objections. 

Bearcroft,  for  the  defendants.  The  remainder  man,  Lord  Tankerville,  has,  substantially,  all 
the  powers  he  ought  to  have,  or  can  have.  As  to  the  1st  objection,  the  rent  cannot  be  made 
payable  but  to  those  in  remainder  or  reversion,  to  which  it  is  inseparably  incident.  The  heirs 
and  assigns  of  Sir  John  Asiley  mean  those,  who  are  heirs  and  assigns  to  the  estate  under  the 
settlement,  by  which  Sir  John  claims  the  estate.  See  Cother  v.  Merrick^  Hard,  89.  Tenant 
in  tail  died  seised,  his  son  entered  and  made  a  lease  for  21  years,  rendering  rent  during  the 
term  to  the  lessor,  his  heirs  and  assigns,  and  died.  It  was  unanimously  adjudged  to  be  a  good 
lease,  and  within  the  32  H.  S ;  the  opinion  of  the  court  being,  that  the  word  heirs,  being  a  com- 
prehensive word,  it  ought  to  be  construed  tecundum  ttihjectam  maiericm^  and  to  have  tluit  which 
the  nature  of  the  deed  requires.  This  is  much  the  stronger  in  the  present  case,  as  Sir  John 
Astley,  havins  joined  with  his  wife  in  the  deeds  which  raised  the  limitations,  those  who  take 
by  virtue  of  those  limitations  may,  in  some  respect,  be  said  to  be  the  heirs  and  assigns  of  Sir 
John  Astley.  As  to  the  2d  objection,  that  the  re  entry,  which  is  directed  by  the  power  in  the 
settlement  to  bo  reserved  immediately  on  the  rent  beinz  behind  21  days  after  it  is  due,  is  by 
the  lease  to  be  preceded  by  distress  and  by  demand  1  ne  words  in  the  settlement  are  short 
and  loose,  and  seem  to  be  no  more  than  a  general  direction  that,  in  every  lease  to  be  made 
under  this  power,  there  should  be  a  clause  of^re-entry.  It  is  not  a  formal  description  what  kind 
of  re-entry  should  be  reserved,  or  of  any  particular  clause  of  re-entry  ;  it  is  a  direction  that  the 
power  of  re-entry,  usually  inserted  in  leases,  should  be  inserted  in  the  leases  to  be  made  under 
this  power,  in  the  usual  manner.  This,  I  apprehend,  a  sufficient  answer  to  the  objections  raised 
dgainst  these  leases ;  each  is  a  verbal  objection,  and  I  have  given  each  a  verbal  answer. 

Mr.  Dunning^  in  reply.  The  distinction  I  set  out  with,  and  the  consequence  of  that  distinc- 
tion, that  these  leases  are  to  be  considered  in  a  strict  light,  is  not  denied.  And,  besides  this  claim 
to  the  favour  of  the  court.  Lord  Tankerville  has  that  of  beine  the  heir  at  law  of  the  owner  of 
the  estate,  on  which  this  power  has  been  exercised.  Lord  Tankerville  is  neither  the  heir,  nor 
the  assignee  of  Sir  John  Astley,  he  claims  by  a  title  paramount  to  Sir  John*s.  The  rent  is 
directed  by  the  settlement  to  be  incident  to  the  inheritance,  that  is  to  say,  to  be  to  the  several 
Gmitees  of  the  settlement,  when  respectively  in  possession.  The  reservation  is  to  the  heirs 
and  assigns  of  Sir  John  Astley.  They  are  not  limitees.  This  is,  therefore,  not  a  proper  exe- 
cution of  the  power.  The  case  quoted,  and  the  act  of  parliament  32  H.  8,  lonly  show  that,  if  a 
tenant  in  tail  make  a  lease  according  to  the  statute,  and  reserves  rent  to  himself  and  his  heirs, 
the  words  **  heirs  and  assies'*  may  be  consmied  to  be  such  heirs  as  may  succeed  by  force  of 
the  entail.  This  construction  can  never,  in  the  present  case,  take  in  Lord  Tankerville,  who 
oinnot,  in  any  sense  or  meaning  whatever,  be  deemed  the  heir  of  Sir  John  Astley  or  his  as- 
signs. It  is  sufilicient  to  say  that,  in  pleadine,  he  could  never  be  described  as  such.  As  to  the 
words  being  loose,  and  directing  what  should  be  done,  and  not  describing  how  it  is  to  be  done, 
this  seems  a  frivolous  distinction.  The  settlement  directs  a  clause  of  re-entry  to  be  inserted  in 
the  lease ;  the  lease  says  it  shall  not  be  lawful  for  Sir  John  Astley  to  enter  as  long  as  there  is 
a  sufficient  distress  or  distresses  to  be  taken.  Till  then,  it  is  postponed.  This  is  contrary  to 
the  words  of  the  settlement,  and  is  not,  certainly,  a  proper  execution  of  the  power. 

Lord  Mansfield.  The  two  objections  to  these  leases  are,  1st,  That,  by  the  settlement,  the 
re-entry  is  to  be  made  incident  to  the  reiit ;  but  by  the  lease  it  is  reserved  to  Sir  John  Astley, 
his  heirs  and  assigns.  And,  in  the  event,  it  has  not  followed  the  rent,  but  gone  to  the  heirs  of 
the  lessor,  Sir  John  Astlev,  while  Lord  Tankerville  is  in  the  lawful  possession  and  receipt  of 
the  rents.  The  2d  objection  is,  that  the  clause  of  re- entry,  which,  by  the  settlement,  ought  to 
be  immediate,  is  by  the  lease  fettered ;  being  on  a  previous  demand  and  previous  distress.  As 
to  the  first,  by  the  nature  of  the  power,  it  must  go  with  the  reversion  and  inheritance.  The 
person  who  is  in  the  reversion  and  inheritance,  is  he  that  is  to  enter  on  the  forfeiture  of  the 
lease,  and  no  one  can  enter  but  he,  to  whom  the  rent  is  payable ;  for,  as  Littleton  says,  no 
stranger  can  enter  for  forfeiture,  for  a  stranger  cannot  be  in  by  his  former  estate.  If  the  rent 
had  been  reserved  for  fhe  ferm,  as  in  the  case  cited  from  Hardres,  still  it  goes  with  the  in- 
heritance. Heirs  and  assigns  can  only  mean  those  who  have  tho  reversion  and  inheritance ; 
other%rise,  as  is  said,  2  Saund.  370,  they  would  be  words  of  surplusage.  The  clause  of  re-en- 
entry  must  qp  with  inheritance  the  same  as  the  rent,  for  it  cannot  be  reserred  to  any  body  but 
to  him  who  IS  seised  of  the  inheritance.  It  was  said,  that  ought  to  have  been  worded  to  the 
person  next  in  reversion  or  remainder.  The  words  heirs  and  assigns  are  general  words,  and 
are  as  good  and  quite  tantamount  to  particular  words.  As  to  the  second,  the  clause  of  re-entry 
is  short,  with  words  of  course,  and  does  not  preclude  the  oi^eration  of  law.  A  re-entry  is  to 
enforce  the  pajrment  of  rent,  it  is  an  immediate  forfeiture  of  the  estate  by  common  law.  By 
statute  it  cannot  be  without  a  want  of  distress.  Therefore,  in  both  points,  we  agree  to  support 
the  leases.    So  the  verdict  must  be  entered  for  the  defendants. 
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should  be  lawful  for  the  lessor  to  *re*enter.  Lord  Mansfield  in  giving  r«e/|| 
judgment,  said,  "  The  clause  of  re-entry  is  short  with  words  of  course,  L 
and  does  not  preclude  the  operation  of  law — a  re-entry  is  to  enforce  the  pay- 
ment of  rent— -by  statute  it  cannot  be  without  distress."  The  report  of  this 
decision  is  very  short.  It  is  'probable  that  it  does  not  give  us  the  very  words 
of  Lord  Mansfield,  but  we  learn  with  certainty  from  it,  that  the  court  decided 
the  very  point  now  before  your  lordships  in  favour  of  the  lease :  for  the  power 
does  not  contain  a  syllable  about  a  sufficient  distress  ;  this  qualification  is  intro- 
duced into  the  proviso  for  re-entry,  and  yet  the  court  upheld  the  lease.  It  is 
clear,  also,  that  Lord  Mansfield  must  have  referred  to  some  form  of  drawing 
up  these  powers  and  clauses  of  re-entry  which  were  then  in  use,  and  have  ex- 
pressed himself,  tliat  the  power  and  clause  in  that  case  were  *agreeable  r«.^o 
to  usual  form.  He  is  made  to  say,  **  The  clause  of  re-entry  is  short  ^ 
with  words  of  course."  It  is  most  probable  that  he  said,  the  power  was  short 
with  words  of  course ;  the  obvious  meaning  of  which  is,  that  the  power  was 
expressed  in  the  terms  commonly  used  in  such  cases,  and  imported  that  sort  of 
clause  of  re-entry,  which  it  was  then  the  practice  to  introduce  into  leases  made 
under  powers ;  that  the  only  object  of  the  power  being  to  secure  the  payment 
of  the  rent  reserved,  such  qualifications  as  the  law  considered  reasonable  and 
consistent  with  this  object,  were  not  excluded : — as  the  legislature  had  thought 
the  landlord  ought  not  to  have  any  greater  facility  for  recovering  possession  of 
the  estate,  than  he  had  at  the  common  law  when  there  was  a  sufficient  distress 
i»n  the  demised  premises,  the  introduction  of  such  a  condition  into  die  clause  of 
re-entry,  was  but  a  reasonable  qualification.  This  decision  is  an  authority  to 
show,  that  reasonable  qualifications  may  be  introduced  into  clauses  of  re-entry, 
when  the  terms  of  the  power  are  general ;  and,  also,  that  the  qualification  most 
objected  to  in  this  lease  is  reasonable. 

That  a  power  expressed  in  general  terms,  is  well  executed  by  a  lease  con- 
taining a  proviso  with  legal  qualifications,  is  further  proved  by  Dormer* 8  case, 
6  Co.  40  b.  *'  By  special  consent  of  the  parties,  a  re-entry  may  be  for  default 
of  payment  of  rent  without  demand  of  it.  And  divers  other  cases  were  put 
where  the  consent  of  the  parties  shall  alter  the  form  and  course  of  the  law." 
Although  a  clause  of  re-entry  was  absolute  for  non-payment  of  rent,  yet  the 
common  law  superadded  the  qualification  to  that  clause,  that  the  rent  be  de- 
manded on  the  estate  demised  on  tlie  last  hour  of  the  day  when  it  was  payable; 
and,  'according  to  Dormer* 8  case,  the  demand  of  the  rent  can  only  be  r«e/vq 
dispensed  with  by  special  consent,  or,  (as  it  is  expressed  in  Newdigate*8  ^ 
Cfl#c,  Dyer,  68,  ••  that  it  shall  be  lawful  without/tirMer  demand  to  re-enter." 

If,  at  common  law,  a  landlord  could  not  recover  possession  against  a  tenant 
holding  under  a  lease,  containing  a  general  clause  of  re-entry  for  non-payment 
of  the  rent  without  a  demand  of  the  rent,  surely,  when  the  legislature  has  re- 
lieved the  landlord  from  making  a  demand  of  the  rent,  and  substituted,  in  the 
place  of^  that  demand,  the  condition,  that  there  be  not  a  sufficient  distress  on 
the  premises,  the  law  will  not  allow  the  tenant  to  lose  his  estate,  if  there  be  a 
sufficient  distress  on  it  to  satisfy  the  rent  due.  It  will  require  the  same  express 
consent  to  exclude  the  condition  of  there  being  no  sufficient  distress  since  the 
statute  of  George  the  2d,  as  was  required  to  exclude  tlie  necessity  of  a  demand 
of  rent  at  common  law. 

I  do  not  mean  to  say  that,  since  the  statute  of  George  the  2d,  a  man  may  not 
proceed  at  common  law.  My  argument  is,  the  law  annexed  the  condition  of 
demand  of  rent  before  the  statute,  and  as  the  statute  has  now  dispensed  with  a 
demand  of  the  rent,  when  there  is  not  a  sufficient  distress,  the  law  will  annex 
tlie  condition  of  there  not  being  a  sufficient  distress  to  a  power  expressed  in 
general  terms ;  and,  therefore,  a  clause  of  re-entry  containing  this  condition,  is 
not  inconsistent  with  such  a  power :  otherwise,  the  tenant  would  not  have  the 
protection  which,  according  to  the  spirit  of  the  law,  he  ought  to  have ;  for,  by 
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ail  omisfiion  to  pay  the  nominal  rent  on  the  day  it  became  due,  he  might,  with- 
out notice  and  wiUi  abundance  of  property  on  the  land  to  satisfy  the  rent,  be 
dispossessed  of  an  estate,  for  which  he  had  paid  a  large  rent  in  advance  under 
*5041  ^^^  name  of  *a  fine.  This  would  be  making  that  remedy,  which  was 
-^  intended  only  as  a  security  for  the  rent,  a  forfeit  trap. 

The  decision  in  the  Court  of  King's  Bench,  in  Coxe  v.  Day^  is  supposed  to 
establish  a  contrary  doctrine.  Lord  Ellen  borough,  during  the  argument  of 
that  case,  seems  to  have  intimated  an  opinion  inconsistent  with  that  which  I 
have  offered  to  your  lordships.  But,  my  lords,  it  is  not  dealing  fairly  with  that 
great  judge  to  hold  him  to  what  he  threw  out  whilst  he  was  forming  his 
opinion,  particularly  when  it  is  contrary  to  what  he  afterwards  decided,  when 
the  case  now  before  your  lordships  was  in  the  King's  Bench.  The  wisest  of 
men  could  not  escape  the  charge  of  inconsistency,  if  expressions,  which  are 
dropped  while  the  mind  is  struggling  with  the  different  considerations  presented 
by  conflicting  arguments,  are  to  be  recorded.  I  know  not  on  what  ground  the 
court  agreed  to  the  certificate  which  was  sent  to  the  Court  of  Chancery :  but, 
I  cannot  admit  that  this  certificate  is  an  express  authority  on  the  point  now 
under  consideration,  when  the  case  presents  a  ground,  on  which,  with  the  opi- 
nion that  I  entertain  on  this  case,  I  should  have  signed  that  certificate.  The 
power  in  Coxt  v.  Day  was  in  these  words,  **  So  as  in  every  such  lease  there 
be  contained  a  condition  of  re-entry  for  the  non-payment  of  the  rent  reserved 
by  the  space  of  twenty-one  days."  The  words  of  the  proviso  were,  "  if  the 
rent  should  be  in  arrear  for  twenty  days — being  lawfuUy  demanded J*^  The 
words  ^*  being  lawfully  demanded"  weakened  the  landlord's  security  for  his 
rent,  by  imposing  on  him  the  necessity  of  demanding  it  on  the  last  hour  of  the 
day  on  which  it  became  due,  a  thing  always  found  to  be  attended  with  difficulty, 
and  often  impracticable,  and  from  which  landlords  are  relieved  by  the  statute 
of  George  the  Second.  Such  a  proviso  could  not  be  sufficient  under  such  a 
power. 

*5051  *^  authority,  my  lords,  be  doubtful,  we  must  recur  to  principle 
^  When  property  in  lands  is  divided  iifto  estates  for  life  and  estates  in  re« 
mainder,  it  becomes  our  object  to  secure  to  the  possessor  all  the  advantages 
which  belong  to  his  estate.  The  mode  of  doing  this  is  by  giving  to  the  tenant 
for  life  a  power  to  grant  leases  for  certain  terms  not  determinable  with  his  life. 
Unless  he  has  this  power,  the  estate  will  not  be  cultivated  as  it  ought  to  be ; 
much  less  will  it  be  improved;  and  not  only  tenants  for  life,  but  the  public 
would  suffer  from  the  want  of  such  powers.  In  the  granting  these  powers, 
care  most  be  taken  that,  in  granting  their  leases,  tenants  for  life  do  not  preju- 
dice the  estate  of  the  remainder-man :  possession  of  the  lands  must  be  secured 
to  the  tenant,  and  the  rent  to  the  landlord.  Considering  this  as  being  the  object 
of  these  powers,  judges,  in  the  construction  of  them,  will  only  have  to  consider 
•—what  did  the  maker  of  the  power  consider  sufficient  to  attain  this  object  ? 
Can  any  one  doubt  that  the  maker  of  this  power  would  have  considered  the 
clause  of  re-entry  in  this  lease  abundantly  sufficient  to  secure  the  rent  ?  But 
for  the  respect  which  I  feel  for  those  leanied  judges,  with  whom  I  differ  on 
tills  subject,  I  should  have  said,  without  doubt  or  hesitation,  *'  a  clause  of  re- 
entry" means  in  law  what  these  words  would  in  common  conversation,  viz. 
8uch  a  clause  of  re-entry  as  is  generally  inserted  in  leases.  That  this  clause 
answers  that  description  will  not,  I  think,  be  disputed. 

That  the  principle,  on  which  I  found  my  opinion,  is  a  sound  legal  principle* 
is  evident  from  the  following  cases.  In  Hotley  v.  Scot^  Lord  Mansfield  says, 
'*  a  re-entry  is  to  enforce  the  payment  of  rent."  In  ff  adman  v.  Caicraflt  10 
Vcs.  jun.  69,  Sir  William  Grant  says,  "There  is  no  doubt  equity  will 
•5061  ^^^^^^^  against  the  forfeiture ;  ""considering  the  purpose  of  the  clause  of 
J  re-entry  to  be  only  to  secure  the  payment  of  rent ;  and  that,  when  the 
rent  is  paid  the  end  is  obtained."     In  Opey  v.  Thomwnu8  and  Others^  Sir  T 
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Raym.  134,  Twisoen,  J.,  says,  **  powers  are  to  be  expressed  according  to  the 
intent  of  the  parties."  In  Goodtitle  v.  Funucan^  Doug.  573,  Lord  Mansfield 
says,  '*  powers  are  now  a  common  modification  of  property  in  land,  and,  &• 
such,  are  to  be  carried  into  effect  according  to  the  intention  of  those  who  cre- 
ate them." 

My  lords,  I  shall  not  advert  to  some  facts  which  are  found  by  this  special 
verdict,  and  on  which  arguments  might  be  offered  in  favour  of  this  particulai 
case.  My  opinion  is  formed  on  these  general  grounds  :  Where  the  power  is 
expressed  in  general  terms,  as  it  is  in  this  case,  reasonable  qualifications  are  not 
excluded,  but  may  be  introduced  into  the  clause  of  re-entry ;  and  the  qualifica- 
tions introduced  into  this  clause  have  been  acknowledged  by  the  legislature  and 
the  course  of  law  to  be  reasonable.  ^^A  clause  of  re-entry"  means  the  usual 
clause  of  re-entry,  and  the  clause  of  re-entry  in  this  lease  is  such  as  is  usually 
inserted  in  such  leases.  I  believe  that  it  has  been  much  the  general  practice  of 
conveyancers  to  insert  such  clauses,  that,  if  your  lordships  were  to  declare  this 
lease  invalid,  you  would  destroy  the  titles  of  a  very  large  proportion  of  the 
landholders  in  the  kingdom.  Much  of  the  property  in  the  west  is  held  by 
leases  granted  by  tenants  for  life :  I  know  that,  in  other  parts  of  England,  ac- 
tions are  already  brought  to  turn  tenants  out  of  possession  of  those  estates 
on  the  same  objections  as  are  made  to  this  lease.  Some  of  these  actions  have 
been  brought  to  trial  before  me,  and  now  await  your  lordships*  judgment  in 
this  case. 

♦My  lords,  I  have  heard  the  learned  judges  say,  that  they  would  never  r»KQ« 
allow  a  practice  to  be  set  aside,  on  which  the  tides  to  many  estates  de-  ^ 
pended,  however  much  they  might  disapprove  of  such  a  practice.  If  your 
lordships  set  aside  this  lease  you  will  turn  a  large  proportion  of  the  tenantry 
of  England  out  of  estates,  for  which  they  or  their  ancestors  have  paid  laige 
sums  of  money,  and  which  have  been  continued  in  their  families  by  a  succes- 
sive renewal  of  leases,  for  as  great  a  length  of  time  as  any  of  your  lordships' 
families  have  held  their  estates.  The  personal  property  of  tenants  for  life,  the 
fund  out  of  which  provision  is  to  be  made  for  the  younger  branches  of  families, 
will  be  drained  to  make  compensation  to  the  leaseholder  for  the  loss  that  he 
has  sustained  by  being  deprived  of  his  lease ;  and,  where  these  funds  fail,  the 
families  of  the  leaseholders  will  be  ruined. 

I  have  only  furtlier  to  say,  that  I  see  no  reason  to  hold  the  lease  stated  in 
the  special  verdict  invalid. 

6 ARROW,  B.  The  se  tlement  made  upon  the  marriage  of  Lord  Vernon  with 
Lady  Louisa  Barbara  his  wife,  of  the  2d  July,  1757,  on  which  this  question 
arises,  gives  a  power  of  leasing  requiring,  with  respect  to  property  of  the  nature 
in  question,  that  there  shall  be  contained  in  the  lease  a  power  of  re-entry  for 
non-pay menX  of  rent.  In  this  leasing  power,  no  time  is  specified  by  way  of 
indulgence  to  the  tenant,  as  to  the  payment  after  the  day  on  which  it  shall  fall 
due ;  nor  are  any  other  terms  required  than,  that  the  person,  who  from  time  to 
time  shall  be  in  possession  of  the  estate,  shall  insert  in  the  lease  a  power  to  re- 
sume the  possession  for  non-payment  of  the  rent. 

The  lease,  granted  by  Lord  Vernon  to  tlie  defendant  and  another,  contains  a 
clause  for  re-entry,  if  the  rent  *shall  be  in  arrear  for  the  term  of  fifteen  r^eQo 
days,  and  if  there  shall  be  no  sufficient  distress  upon  the  premises  to  ^ 
satisfy  the  rent,  and  the  question  is,  whether  this  is  a  good  execution  of  the 
power,  or,  in  other  words,  whether  this  is  such  a  power  of  re-entry  as  was  re- 
quired by  the  creator  of  the  settlement  ? 

It  is  observable,  that  the  creator  of  the  power,  or  those  who  advised  her,  knew 
how  to  make  distinctions  as  to  powers  of  re-entry  applicable  to  different  estates ; 
r.nd,  in  the  case  where  the  rent  reserved  is  of  the  most  valuable  description, 
there  the  creator  of  the  power  only  requires  of  those  who  shall  come  in  succes- 
sion into  the  possession  of  the  estate  as  tenants  for  life,  that  they  shall,  for  the 
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presei  nation  of  the  estate,  in  the  most  beneficial  form  and  extent^  for  those  who 
shall  be  from  time  to  time  interested  as  reversioners,  insert  a  provision,  tliat,  if 
the  valuable  rent  reserved  on  leases  for  years  absolute,  shall  not  be  paid  for  28 
days,  then  there  shall  be  a  right  to  enter  at  the  expiration  of  these  28  days. 

In  the  case  of  the  render  of  21.  a  year,  and  a  couple  of  fat  capons,  or  18(f.,  at 
the  option  of  the  lessor,  it  is  insisted,  that  the  power  of  re-entry  should  be  alto- 
gether absolute  and  unconditional ;  and  that,  at  the  first  moment  when  the  day 
has  expired  on  which  the  money  is  demandable,  the  power  of  re-entry  is  to 
attach  and  enable  the  reversioner  at  that  moment  to  turn  the  person  out,  who, 
upon  a  valuable  lease  for  years  determinable  upon  lives,  should  have  permitted 
the  day  to  expire  before  he  had  paid  his  sum  of  two  pounds.  '  I  admit,  that,  if 
'  the  maker  of  the  settlement  had  in  express  terms  said,  '*  the  power  shall  be  to 
re-enter  the  moment  at  which  the  rent  is  due,  and  not  paid  or  tendered,"  a  court 
of  law  could  not  alter,  but  must  execute  such  power  so  expressed.  We  must 
see  whether  the  power  has  been  complied  with  or  not. 

*5091  *Now  the  terms  of  the  condition  in  the  settlement  are,  that  there  shall 
■^  be  contained  in  the  leases  a  power  of  re-entry  on  non-payment  of  the 
rent.  Is  there  not  in  the  lease  granted  to  the  defendant,  a  power  of  re-entry  on 
non-payment  of  the  rent  7  There  is ;  but,  it  has  been  urged  with  great  force, 
that  it  is  not  such  a  compliance  with  the  power  as  the  reversioner  had  a  right 
to  expect  the  lessor  should  have  made ;  for  he  has  clogged  the  clause  of  re-entry 
with  a  delay  of  fifteen  days,  and  with  the  necessity  of  seeing  that  there  is  no 
sufficient  distress  upon  the  premises.  The  answer  to  this  appears  to  me  to  be, 
that,  according  to  our  experience,  such  an  event  is  so  improbable,  that  it  proba-  , 
bly  did  not  occur  to  the  maker  of  the  power  to  guard  against  it;  and  not  having 
in  express  terms  required  any  particular  form  or  terms  of  the  clause  for  re-entry. 
I  think  the  power  is  satisfied  by  that  which  has  been  inserted  in  the  lease  in 
question,  and,  consequently,  that  the  lease  is  not  invalid. 

BoRROuoH,  J.  Since  the  judgment  was  given  in  the  Court  of  Exchequer 
Chamber,  I  have  paid  the  closest  attention  to  the  subject.  I  have,  over  ^nd 
over  again,  weighed  in  my  mind  the  various  facts  and  circumstances  contained 
in  the  special  verdict,  and  I  have  earnestly  endeavoured  to  discover  whether  I 
had  formed  an  erroneous  opinion  when  I  concurred  in  that  judgment. 

After  the  fullest  deliberation,  I  am  of  opinion  that  the  demise  of  the  5th  Sep- 
tember, 1803,  is  invalid ;  that  it  was  valid  only  during  the  life  of  the  lessor,  and 
diat  his  death  determined  the  estate  of  the  lessee. 

The  statute  of  the  4  Geo.  2,  c.  28,  was  relied  on  in  the  Exchequer  Chamber, 
and  in  argument  before  your  lordships,  as  bearing  on  the  subject.  In  my  view 
of  this  case,  it  has  no  application  to  the  subject  before  the  house.  That  statute, 
*5101  ^^^  conceive,  applies  only  to  ^leases  which,  before  the  statute,  might  and 
-'  must  have  been  avoided  by  entry ;  to  cases  where  the  cause  of  avoidance 
might  have  been  waived.  Such  leases  were  valid  till  a  strict  legal  entry  was 
made,  and  before  such  entry  they  were  capable  of  confirmation  by  suitable  acts 
done  by  him  in  whom  the  right  of  re-entry  was.  But  a  lease,  by  a  tenant  for 
life  having  a  special  power  to  demise,  if  not  made  conformable  to  the  power,  is 
the  lease  of  a  n^ere  tenant  for  life,  and  has  validity  only  during  his  life,  and  not 
a  moment  longer. 

1  cannot  see  that  any  well-grounded  argument  from  a  provision  made  by  an 
act  of  parliament,  in  the  case  of  demises  of  a  description  wholly  different  from 
the  demise  in  question,  can  be  urged  in  support  of  that  demise.  In  forming 
our  judgments  on  the  questions  submitted  to  us  by  your  lordships,  we  must 
consider  that  we  are  required  to  give  our  opinion  on  the  construction  of  a  deed. 
There  are  certain  rules  of  the  common  law  which  must  govern  us  on  such  an 
occasion.  One  rule  is,  thai  the  construction  must  be  made  on  the  whole  deed. 
The  principle  of  the  common  law  is,  Ex  aniecedentibus  et  conaequerUibua  eai 
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optima  interpretatio.  (a)  There  is  another  rule  which  also  strongly  applies  (o 
tlie  case  in  question,  and  that  is,  Quoties  in  verbis  nuUa  est  ambiguiloJi,  tin 
nulla  expositio  contra  verba  fienda  eat.  Acting  on  these  rules,  I  contend  that 
there  is  no  ambiguity  in  the  words  of  the  power,  and  that  it  is  manifest,  from 
various  parts  of  the  deed  of  the  2d  July,  1757,  that  it  was  the  intention  of  the 
parties  to  have  these  words  understood  as  they  are  written,  and  without  ad- 
dition. 

The  clause  of  re-entry  in  the  demise  ought,  I  contend,  to  have  corresponded 
with  the  reddendum^  which  *is  to  this  effect,  **  yielding  and  paying  the  p^_- . 
yearly  rent  of  2/.  at  Michaelmas  and  Lady-day,  by  equal  portions ;"  ^ 
and,  not  so  corresponding,  I  am  of  opinion  the  lease  is  invalid.  First,  because 
there  can  be  no  re-entry  unless  this  rent  is  behind  and  unpaid  for  15  days  from 
Michaelmas  and  Lady-day,  which  is  an  extension  of  the  time  beyond  that  in 
the  reddendum.  Secondly,  because  the  re-entry  for  the  non-payment  of  the 
rent  cannot,  by  the  express  terms  of  the  demise,  be  made,  if  there  is  sufficient 
distress  to  be  had  on  the  premises.  The  general  scope  of  the  deed  is  too  well 
known  to  require  repetition.  It  has,  heretofore,  been  considered,  that  there  aie 
three  distinct  powers  in  this  deed.  I  conceive  that,  correctly  speaking,  theie 
is  only  one  power  consisting  of  three  distinct  parts.  I  say  this,  because  the 
enabling  words  '*  that  it  shall  and  may  be  lawful,  &c.'*  are  placed  at  the  head 
of  the  whole,  and  are  not  afterwards  repeated ;  and  the  other  parts  are  intro- 
duced by  the  words  *'  and  also."  It  appears  to  me,  from  this  mode  of  looking 
at  the  deed,  that  it  may  be  fairly  collected,  that  the  framers  of  it  must  have 
had  their  minds  directed  to  the  different  parts  of  the  power,  and  must  have  de- 
signedly and  deliberately  introduced  an  additional  restriction  on  that  part  of  the 
power,  which  relates  to  leases  for  years  and  references  in  other  parts  to  extrin- 
sic matters,  and  designedly  and  deliberately  omitted  any  such  additional  restric- 
tion in  the  part  of  the  power  in  question,  and  also  all  words  of  reference  to 
extrinsic  matter  or  former  leases. 

The  first  part  of  the  power  is  that  which  relates  immediately  to  the  demise 
in  question ;  by  this  Mr.  Vernon  and  his  wife  (who  by  the  deed  took  succes- 
sive estates  for  life)  are  enabled  to  grant  leases  for  life  or  years,  determinable 
on  the  death  of  a  life  or  lives,  of  such  lands  as,  at  the  time  of  the  deed,  were 
leased  for  life  or  years  determinable  on  the  dropping  of  a  life  or  lives ;  so  as 
the  ''ancient  and  accustomed  yearly  rents,  dues,  and  services,  or  more  r^^Y^ 
or  as  great  and  beneficial  rents,  ^.,  be  reserved  or  made  payable,  and  ^ 
so  as  there  be  contained  in  every  such  lease  a  power  of  re-entry  for  non-pay- 
ment of  the  rent  thereby  to  be  reserved.  Now,  what  is  the  rent  thereby  to  be 
reserved,  but  the  reddendum? — the  power  of  re-entry  is  to  be  for  the  non-pay- 
ment of  that  rent.  If  that  rent  was  not  paid  at  Michaelmas-day  or  Lady-day, 
I  contend,  that  it  is  plain,  by  the  very  terms  of  the  deed,  that  the  right  of  re- 
entry ought  to  be  complete. 

It  is  not  to  be  doubted  that  former  leases  were  admissible  in  evidence  for  two 
purposes :  first,  to  show  what  lands  were,  at  the  time  of  the  demise,  leased  for 
life  or  years,  as  described  in  the  deed ;  secondly,  to  show  what  the  ancient  and 
accustomed  rents  were ;  for,  former  leases  are,  for  these  purposes,  necessarily 
referred  to.  But,  it  appears  to  me  to  be  free  from  doubt  that,  as  to  the  power 
of  re-entry  prescribed  by  the  deed,  there  is  no  reference  to  former  leases  or  to 
prior  circumstances,  but  to  the  reddendum  only,  ascertaining  not  only  the  rent 
itself,  but,  also,  the  mode  and  time  of  payment.  This  power  of  re-entry  pre- 
scribed by  the  deed  is  framed  in  plain  terms ;  it  contains  a  clear  proposition  in 
itself,  and,  therefore,  I  contend,  that  the  maxim  that  quoties  in  verbis  nuUa  est 
atiibiguitasy  ibi  nulla  expositio  contra  verba  Jienda  est  is  precisely  applicable 
to  tlie  point.     Thus  to  decide,  is  to  avoid  the  vicious  mode  of  interpretation, 

(a)  Shep.  Touch,  c.  5,  rule  4,  fo.  87. 
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which  is  reprobated,  by  a  maxim  to  be  found  in  Lord  Bacon's  tracts,  67.  Di' 
vinaiio^  non  interprttatio  est  quse  omnind  recedit  a  Hferd.  If  you  stir  beyond 
what  the  deed  expressly  prescribes,  then  commences  the  divinatio^  and  the  tn- 
terpretatio  is  at  an  end. 

Next  follows  in  the  deed  what,  I  say,  is  more  properly  a  second  part  of  the 
^Kto-}  8&>ne  power,  than  a  distinct  and  ^separate  power.  The  general  enabling 
-"  words  being  at  the  beginning  of  the  whole,  this  part  is  connected  with 
the  former  part  by  the  words  *'  and  also."  '*  And  also,  by  indenture,  to  demise 
any  of  the  lands  in  the  settlement,  for  any  term  not  exceeding  21  years  in 
possession,  so  as  there  be  reserved  as  much  or  as  great  and  beneficial  yearly 
and  other  rents  as  were  then  yielded,  or  the  best  and  most  improved  yearly 
rent  or  rents  as  can  be  reasonably  had  or  obtained,  and  so  as  in  every  such 
lease  for  an  absolute  term  of  years, — (thus  distinguishing  them  from  the 
former  leases) — ^there  be  contained  a  clause  of  re-entry,  in  case  the  rent  or  rents 
thereupon  to  be  reserved  be  behind  or  unpaid  for  the  space  of  28  days  after  the 
time  thereby  respectively  appointed  for  payment  thereof."  This  part  of  the 
power,  which  is,  as  it  were,  uttered  in  the  same  breath  with  the  former  part, 
under  the  same  enabling  words,  and  united  to  them  by  the  words  '*  and  also," 
affords  very  important  observations.  First,  the  rents  to  be  reserved  in  these 
leases,  are  to  be  as  much  or  as  great  and  beneficial  as  were  then  yielded ;  here, 
then,  is  a  plain  reference  to  the  then  existing  state  of  rents.  To  prove  this, 
the  former  leases  were  good  evidence.  Or,  secondly,  the  rents  are  to  be  the 
best  and  most  improved  that  can  be  reasonably  gotten :  this  admits,  too,  of  re- 
ference to  extrinsic  matters.  The  3d  observation  .is  as  to  the  clause  of  re-entry 
prescribed  by  this  part  of  the  power,  in  case  tlie  rent  be  behind  or  unpaid  for 
28  days.  With  great  deference  to  the  judgment  of  those  who  entertain  a  dif- 
ferent opinion,  I  cannot  refrain  from  expressing  my  strong  opinion  on  this  part 
of  the  deed.  In  my  mind,  it  affords  an  argument  of  irresistible  weight,  that 
the  parties  to  this  deed  intentionally  omitted  an  extension  of  the  time  of  pay- 
ment in  the  first  part  of  the  power,  under  which  the  demise  in  question  is  con- 
tended to  be  valid ;  and  that  they  intentionally  inserted  the  extension  of  28 
*^141  ^^y^  ^^  ^^^  ^second  part:  and  I  confess,  I  feel  myself  alarmed  at  the 
•J  fate  of  men's  deeds,  if  it  shall  be  holden  by  your  lordships  that  the  de- 
mise in  question  is  valid,  which  contains  an  extension  of  the  time  of  payment 
to  16  additional  days,  not  hinted  at  in  the  power  itself,  and  inconsistent  with  the 
reddendwn  ;  and  which,  also,  contains  a  provision  which  deprives  the  rever- 
sioner of  his  re-entry,  if,  on  any  part  of  the  premises,  there  may  chance  to  be 
sufficient  distress.  That  the  clause  of  distress  imposes  a  difiiculty  on  the  re- 
versioner is  proved  by  the  case  of  Bees  an  dem,  Powell  v.  King  and  MorrUj 
tried  before  Mr.  Justice  Heath,  in  the  summer  of  1800,  at  Hereford,  whose 
opinion  was  ratified  by  the  opinion  of  the  judges  of  the  Court  of  Exchequer 
in  the  following  term.  It  was  there  held,  that  a  clause  of  forfeiture  in  a  lease, 
in  case  no  sufficient  distress  was  to  be  found  on  the  premises,  must  be  pursued 
strictly,  and  every  part  of  the  premises  must  be  searched. 

The  third  part  of  the  power  is  introduced  in  the  same  manner  as  the  second 
part :  this  is  the  part  which  empowers  the  leasing  mines  then  open,  or  lands 
wherein  persons  may  be  willing  to  open  mines.  Annexed  to  this  there  are  se- 
veral restrictions  running  in  this  language  :  **  So  as  in  every  such  lease  there  be 
reserved  or  made  payable  such  parts  of  Uie  lead,  copper,  ore,  coal,  and  other  pro- 
duce to  be  gotten  from  the  said  mines,  or  such  other  yearly  rent  or  income  in  re- 
spect thereof,  as  can  be  reasonably  had  or  gotten  for  the  same,  without  taking  any 
fine,  &c.,  and  so  as  the  lessees  execute  counterparts ;  and  so  as  there  be  inserted 
such  proper  and  usual  covenants  for  the  effectually  working  the  mines,  ^.,  and 
doing  all  proper  and  necessary  acts  as  are  usually  inserted  in  leases  of  the  like 
nature."  It  is  to  be  observed,  that,  with  respect  to  these  leases,  there  are  spe- 
cial restrictions  peculiarly  applicable  to  them.     The  parties  to  the  deed  had  all 
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the  parts  of  this  power  before  them,  *and  have  cautiously  introduced  re-  r^t^^m 
strictions  applicable  to  each  part :  and,  can  a  court  of  law  add  to  these  ^ 
restrictions  ?     The  rents  of  the  mines,  or  the  parts  of  the  produce  to  be  re- 
served, are  to  be  such  as  can  be  reasonably  gotten ;  the  covenants  are  to  be  the 
usual  covenants  for  effectually  working  them  and  doing  all  necessary  acts. 

In  the.  second  and  third  parts,  the  word  ^*  reasonaUy  "  is  introduced ;  but  it 
is  wholly  omitted -in  the  first  part.  Is  a  court  of  law  authorized  to  transplant 
the  word  **  reasonably"  to  the  first  part,  when  the  parties  have  introduced  it  in 
the  second  and  third  parts,  and  omitted  it  in  the  first  part  7  I  humbly  submit  to 
your  lordships,  that  this  cannot  be  done,  if  it  varies  the  construction  of  the  words 
as  the  parties  have  penned  them.  We  are  required  to  state  to  your  lordships,  our 
respective  opinions,  whether,  having  regard  to  the  due  intent  and  meaning  of  the 
indenture  of  July,  1757,  according  to  the  legal  construction  of  the  several  parts 
of  it,  and  having  due  regard  to  the  legal  effect  of  the  facts  and  circumstances 
found  by  the  verdict,  the  demise  is  for  any  and  what  reasons  invalid  ?  I  feel, 
that  if  I  depart  from  the  plain  meaning  of  plain  words,  made  (if  it  were  possi- 
ble) more  plain  by  the  context  matter,  that  I  shall  be  at  sea  without  a  compass. 
If  the  demise  in  question  had  contained  a  power  of  re-entry  framed  in  words 
literally  corresponding  with  the  words  in  the  settlement,  I  conceive  it  would 
have  been  good.  I  have  heard  no  valid  objection  to  such  a  power  of  re-entry, 
notwithstanding  the  most  earnest  attention  to  the  subject  before  and  since  the 
arguments  in  the  Exchequer  Chamber,  and  before  your  lordships  :  I  have  not 
been  able  to  raise  in  my  mind  a  doubt  of  the  fitness  of  such  a  clause,  or  of  its 
being  that  which  the  parties  intended. 

For  the  reasons  I  have  stated,  I  am  of  opinion,  first,  that  the  former  leases 
were  not  admissible  in  ""evidence  to  show  that  they  contain  clauses  similar  p^. ,  ^ 
to  those  to  be  found  in  the  demise  in  question,  respecting  the  extension  L  ^  ^ 
of  the  time  of  payment,  and  respecting  the  distress.  Secondly,  I  am  of  opinion, 
for  the  reasons  I  have  given,  that  the  demise  in  question  is  invalid.  The  house 
has  been  told  at  the  bar,  that  a  decision,  that  this  demise  is  invalid,  will  have 
the  effect  of  destroying  other  leases  made  under  similar  powers.  I  cannot  take 
notice  of  such  a  statement,  first,  because  it  is  an  assertion  of  a  fact,  of  which,, 
as  a  judge,  in  a  court  of  law,  I  can  have  no  knowledge ;  secondly,  if  it  were  fit 
that  it  should  weigh  with  us,  ought  we  not  to  see  the  settlements  and  the  leases, 
in  order  to  know  that  the  antecedeniia  et  conaeqttentia  are  the  sam^  as  in  the 
case  before  your  lordships?  A  variation  in  the  words  and  context  matter 
might  vary  the  grounds  of  our  judgments.  Thirdly,  if  there  were  other  leases 
made  under  circumstances  precisely  similar,  it  would  not  vary  the  opinion  I 
have  formed.  I  cannot  accommodate  Aiy  opinion  to  the  convenience  of  lessees 
under  powers ;  their  estates  must  stand  or  fail  by  the  authority  under  which 
they  are  made.  It  is  a  maxim  of  our  law,  that  it  is  better  to  suffer  a  mischief 
than  an  inconvenience  :  the  mischief  (if  it  be  any)  we  can  see  the  extent  of; 
it  will  be  that  certain  demises,  in  consequence  of  the  carelessness  or  ignorance 
of  those  who  drew  them,  will  be  invalid,  and  they  who  were  intended  to  take, 
in  the  event  of  there  being  no  good  subsisting  leases,  will  take.  On  the  other 
hand,  no  one  can  foresee  the  end  of  inconveniences  which  would  arise  from 
the  relaxation  of  the  rules  of  law  in  the  construction  of  these  deeds. 

I  have  only  a  few  words  as  to  the  cases  o(  HoUey  v.  Scot^  LoffL  310»  and 
Coxe  V.  Day.  From  the  report  of  the  first  case,  I  cannot  discover  what  was 
decided,  it  is  to  *me  unintelligible;  but,  supposing  it  to  be  applicable,  r^mu 
we  have  the  later  case  of  Coxe  v.  Day.  The  decision  of  the  four  learned  ^ 
men  on  the  second  question  has  great  weight  with  me,  and  I  cannot  see  why  it 
ought  not  to  guide  our  judgment  on  the  present  occasion.  It  is  well  known, 
that  the  late  learned  Lord  Chief  Justice  of  the  Common  Pleas,  Sir  Vicary  Gibbs, 
thought  that  decision  right,  and  was  of  opinion,  that  the  present  lease  was  in- 


617]  2  BjioDERip  &  Bingham.  255 

Talid :  he  was  in  office  when  the  present  case  found  its  way  into  the  Exchequer 
Chamber. 

HoLROTD,  J.  I  think  that,  having  due  regard  to  the  true  intent  and  meanirig 
of  the  indenture  of  the  2d  of  July,  1757,  according  to  the  legal  construction  ctf 
the  several  parts  of  that  indenture,  as  stated  in  the  special  verdict^  and  having 
also  due  regard  to  the  legal  effects  of  all  the  facts  and  circumstances  found  by 
the  special  verdict,  the  £mise  of  the  5th  of  September,  1803,  as  the  same  is 
stated  in  tlie  special  verdict,  is  invalid. 

By  the  death  of  Lord  Vernon,  the  lessor,  who  had  an  estate  in  him  for  life 
only,  that  demise  became  invalid,  unless  it  were  made  in  conformity  to  one  of 
the  powers  of  leasing  contained  in  the  above-mentioned  indenture  of  the  2d  of 
July,  1757.  That  indenture  contains  three  powers  of  leasing ;  one,  for  a  life  or 
lives,  or  for  a  term  determinable  on  a  life  or  lives  ;  another,  for  years  not  ex- 
ceeding twenty-one ;  and  the  third,  for  working  mines  or  ore  for  years  not  ex- 
ceeding thirty-one.  Each  of  these  powers  is  clogged  with  qualifications  of  two 
descriptions ;  one  class  of  which  is  comparative,  or  with  reference  either  to  the 
existing  or  previous  state  of  things,  or  to  usage  or  custom,  or  to  what  can  rea- 
sonably be  had  or  obtained ;  the  other  class  is  direct  and  absolute,  without  any 
reference  or  regard  either  to  the  existing  or  previous  state  of  things,  or  to  usage 
*518l  ^^  ^custom,  or  to  what  can  be  reasonably  had  or  obtained,  or  to  any 
•^  matter  whatever ;  these  last  qualifications  are  superadded  by  the  creatrix 
of  the  power,  to  be  complied  with  at  all  events,  as  I  think,  without  reference  or 
regard  to  any  matter,  and  not  to  be  varied,  changed,  or  altered  by,  or  at  all  to 
depend  upon  usage,  custom,  or  state  of  things,  or  any  matter  whatever. 

The  first  of  the  above  powers  of  leasing  is  that  upon  which  the  present 
question  depends,  the  power  of  leasing  for  a  life  or  lives,  or  for  years  determi- 
nable upon  a  life  or  lives.  The  qualifications,  with  which  that  power  is  clog- 
ged, are,  as  to  the  reservation  of  the  rents,  duties,  and  services,  that  they  be 
such  as  were  the  ancient  and  accustomed,  or  more  or  as  great  or  beneficial  as 
at  the  time  of  the  demising  were  payble,  or  as  much  as  a  just  proportion  there- 
of amounts  to,  according  to  the  value  of  the  premises  demised  or  more,  with  the 
exceptiop  of  heriots.  These  qualifications  are  comparative,  or  with  reference, 
expressly,  to  the  things  there  expressed  ;  and  must  be  such  as,  on  such  com- 
parison or  reference,  shall  be  found  conformable  thereto,  and  are  wholly  depend- 
ent thereupon.  But  the  other  dass  of  qualifications  superadded  to  this  power 
is  direct  and  absolute,  and  without  reference  to  and  wholly  independent,  as  it 
seems  to  me,  upon  any  other  matter  except  what  the  law  requires,  and  to  be' 
complied  with  at  all  events,  whatever  may  be  or  may  have  been  any  usage, 
custom,  or  state  of  things  whatever. — ^These  other  qualifications  are,  that  the 
rents,  duties,  and  services  be  incident  to  and  go  along  with  the  reversion  and 
remainder ;  that  the  leases  contain  a  power  of  re-entry  for  non-payment  of  the 
rent  reserved,  and  not  contain  any  express  clause  freeing  the  lessees  ftom  im- 
peachment of  waste,  and  that  the  lessees  seal  and  deliver  a  counterpart  of  the 
^5191  ^^^^-  I^  ^^  u^n  one  of  these  direct,  ^absolute,  and  independent  quali- 
-^  fications  of  that  power,  that  the  present  question  has  arisen.  Tliat 
qualification  is  in  the  following  words :  *^  So  as  there  be  contained  in  every  such 
lease  a  power  of  re-entry  for  non-payment  of  the  rent  thereby  to  be  reserved.'* 
This  qualification  being  expressed  in  words  that  are  direct  and  absolute,  and 
without  reference  to  any  former  leases,  or  to  any  prior  or  then  existing  state 
of  things,  or  former  management  or  disposition  of  the  property,  the  fact  found 
by  the  jury,  with  respect  to  the  former  leases,  cannot,  I  think,  vary  the  legal 
construction  to  be  given  to  this  qualification.  There  is,  in  the  words,  no  latent 
ambiguity,  which  those  former  leases  either  raise  or  remove.  If  the  words  be 
not  clear  and  explicit  in  themselves,  their  ambiguity,  if  any,  is  upon  the  face 
of  the  deed  itself,  and  they  cannot,  I  think,  by  law  be  allowed  to  crave  in  aid 
any  former  usage  to  vary  or  alter  their  construction :  and  this  more  especially 
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in  the  case  of  such  a  deed  as  the  present,  wherein  the  parties  expressly  direct, 
that  a  reference  to  the  then  existing  or  former  usages  shouhl  be  had  recourse 
to,  where  they  intend  that  either  of  them  should  be  called  in  aid  on  the  subject- 
matter  of  these  qualifications.  Besides,  it  has  been  held  by  the  Court  of  King*8 
Bench,  in  Jggulden  v.  May^  7  East,  237,  as  well  as  by  the  lord  chancellor 
in  the  same  case,  0  Yes.  jun.  329,  ratifying  similar  doctrine  that  had  before 
been  held  both  by  Lord  Alvanley  and  Sir  William  Grant,  when  masters  of  the 
rolls,  on  covenants  for  renewal  of  leases,  that  the  construction  of  deeds  cannot 
be  varied  by  the  acts  of  the  parties ;  and,  therefore,  various  other  leases,  that 
had  before  been  successively  made  by  the  owners  of  the  inheritance  for  the 
time  being,  could  not  be  taken  in  aid  to  construe  the  meaning  of  a  covenant  fot 
renewal.  The  instability  and  uncertainty  introduced  into  rights  *of  r^^n 
property  created  by  deed,  by  letting  in  such  extrinsic  evidence,  and  the  >- 
mischief  arising  therefrom,  would  apply  equally,  as  it  seems  to  me,  to  the 
preseut  case. 

The  present  question  arises  in  a  case  where  the  exercise  of  the  power  is  by 
a  person,  (namely.  Lord  Vernon)  who,  previous  to  the  creation  of  the  power, 
was  a  stranger  to  the  estate ;  and  in  a  case,  where  this  qualification  of  the  power 
given  to  him  by  his  wife,  must  be  taken  to  have  been  inserted  as  well  for  the 
benefit  of  herself,  as  of  the  several  other  persons  in  remainder,  in  derogation  of 
whose  rights  his  exercise  of  the  power  would  operate,  so  long  as  the  lease  should 
continue  valid  after  the  extinction  of  his  life  estate.  It  would  operate  in  dero- 
gation of  her  and  their  rights,  by  depriving  them,  successively,  of  the  actual  oc- 
cupation and  enjoyment  of  the  demised  premises  themselves,  which  they  would 
otherwise  be  entided  to  have,  and  giving  them,  successively,  in  lieu  thereof,  a 
rent  or  rents  such  as  the  power  required,  however  inadequate  the  same  might  be. 

The  power  given  to  the  tenant  for  life  to  a  lease  for  a  term  that  may  last  be- 
yond his  own  life,  is,  agreeable  to  what  is  said  by  Lord  Ellenborouoh  in  Coxe 
V.  Day 9  13  East,  127,  for  the  benefit  of  the  tenant  for  life ;  the  qualifications 
only,  as  he  there,  also  says,  are  for  the  benefit  of  those  in  remainder :  and,  in 
this  case,  those  in  remainder,  who  are  to  be  protected  by  these  qualifications 
(except  the  creatrix  of  the  power  herself,)  are  not  parties  or  privies,  but  are 
strangers  to  the  deed ;  and,  therefore,  as  to  them,  the  words  of  the  deed  are  to 
have  their  full  operation  for  their  protection  against  the  tenant  for  life,  who  exe- 
cuted the  power,  and  against  whose  act,  which  would  or  might  be  to  their  de- 
triment, they  were  to  be  protected  by  this  qualification.  The  very  intent  of 
prescribing  these  requisites  is  to  protect  the  several  *remainder-men  from  r^eoi 
the  discretion  of  the  tenant  for  life  in  the  exercise  of  this  power  of  leas-  ^ 
ing  given  to  him.  The  object  of  the  qualification  is  to  secure  to  them  the  rent 
itself,  and  not  to  give  them  any  substitute  whatever  in  lieu  thereof,  other  than 
and  except  the  land  itself,  for  which  the  rent  was  to  be  paid.  For  this  purpose, 
this  qualification  looks  to  and  specifies  some  occasion  or  event,  and  that,  a 
simple  unqualified  one,  namely,  the  non-payment  of  rent,  not  under  any  par- 
ticular circumstances  only,  but  generally,  whenever  there  is  a  non-payment  of 
rent :  that  is  to  say,  it  looks  to  and  specifies  the  default  of  the  lessees  by  the 
non-payment  of  the  rent  as  the  occasion  or  event,  on  which  those  entitled  to  the 
rent  to  be  paid  for  the  land,  shall,  for  want  of  the  rent,  have  the  land  itself,  the 
quid  pro  quo  the  rent  was  to  be  paid.  Whenever  that  event  or  default  arises, 
the  case  then  exists,  I  think,  on  which  the  land  was  to  be  had  for  that  default, 
without  any  other  matter  being  to  be  superadded  thereupon,  except  what  the 
general  rules  of  law,  independently  of  particular  terms  of  contract,would  require, 
such  as  those  requiring  in  a  particular  manner  and  form,  a  demand  of  the  rent 
due. 

The  words  applying  to  the  power  of  re-entry  required  to  be  contained  in  the 
lease,  are  "  a  power  of  re-entry  for  non-payment  of  the  rent  thereby  to  be  re- 
served ;*'  that  is,  as  I  think,  such  a  power  as  will  authorize  the  party,  when* 
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ever  there  is  a  non-payment  of  the  reserved  rent,  to  re-enter.  That  is  the 
express  cause,  on  account  of  which  he  is  to  be  at  liberty  to  re-enter,  which 
liberty  must,  I  think,  be  co-extensive  and  co-existent  with  that  cause ;  and  that 
cause  which  is  non-payment  of  rent,  (such,  I  mean,  as  will  authorize  a  re-entry) 
exists  from  the  very  instant  that  there  is  such  a  default  of  payment  as  the  law 
requires  to  authorize  a  re-entry :  and  that  default  of  payment  equally  exists 
from  the  moment  of  such  a  demand  as  the  law  requires  being  made  of  the  rent 
♦5221  *^^^  ^^^  non-payment  thereon,  without  any  subsequent  definite  period 
-'  Qf  time  having  elapsed ;  and  whether  there  be  or  be  not  distrainable 
goods  on  the  premises  sufficient  to  pay  the  arrears  of  the  rent,  and  by  the  sale 
of  which  the  remainder-man  may,  at  his  own  trouble  and  riaki  pay  himself  those 
arrears.  The  words  **  for  non-payment,'*  must  in  this  case,  I  think,  be  taken 
to  mean  the  same  as  either,  «*  because  of — "  by  reason  of — *•  on  account  of," 
or  **in  case  of  non-payment;"  that  is  to  say,  when  that  event  occurs,  and  the 
same,  therefore,  as  if  die  words  were  on  non-payment  of  rent.  That  appears 
to  me  to  be  the  proper  sense  and  meaning  of  the  words ;  and  it  is  also,  as  I 
think,  agoeeable  to  the  object  of  the  qualification,  which  is,  that  the  party  shall 
have  the  land,  whenever  the  lessee  fails  to  pay  the  rent  for  it.  The  lessee's 
failure  or  default  in  the  performance  of  a  duty,  which  it  is  incumbent  on  him  to 
perform,  is  the  sole  ground  and  consideration  for  entitling  the  party  to  re-enter 
and  have  again  the  land  without  regard  to  any  possibility  or  power,  which  the 
rent-owner  may  have  to  obtain  the  rent  by  any  other  means  or  exertions  of  his 
own. 

But  it  has  been  argued,  that  this  qualification,  in  requiring  a  power  of  re-entry, 
is  silent  as  to  the  time  when  it  should  be  carried  into  effect ;  and,  therefore,  that 
it  may  be  considered  to  require  only,  that  there  should  be  some  reasonable 
power  of  re-entry  for  non-payment  of  the  rent,  and  that  the  power  of  re-entry 
reserved  upon  the  lease  in  question,  is  a  reasonable  power  of  re-entry  for  non- 
payment of  the  rent,  and,  therefore,  as  much  as  the  creatrix  of  the  power  has 
required.  To  this,  besides  observing  that  the  word  ** reasonable"  is  not  here 
used  in  the  deed,  though  it  is  used  in  two  other  instances  in  giving  those  powers 
where  a  discretion  was  intended  to  be  given,  I  answer,  that  this  qualification,  in 
♦523T  ^y  opinion,  is  not  to  be  so  *considered,  if,  upon  the  due  and  proper 
-I  construction  of  this  leasing  power,  this  leasing  power,  if  fiilly  executed, 
would  have  authorized  a  re-entry  for  non-payment  of  rent  in  any  case,  in  which 
such  entry  would  not  be  authorized  for  non-payment  of  rent  upon  the  lease  in 
question.  And  I  say,  that  there  are  cases,  in  which,  if  the  power  of  leasing 
had  been  fiilly  executed,  a  re-entry  might  lawfully  be  made  for  the  non-payment 
of  rent,  in  which  it  could  not  lawfully  be  made  under  this  lease. 

To  try  whether  this  be  so  or  not,  suppose  the  right  of  re-entry  reserved  by 
this  lease,  instead  of  its  being  in  its  present  form,  had  used  the  very  words  of 
qualification  used  in  the  deed  creating  the  power  of  leasing.  Suppose  the  lease 
had  been,  "  Provided  that  it  shall  be  lawful  for  the  lessors,  Ac.,  to  re-enter," 
(or,  ••  that  they  shall  have  power  of  re-entry,")  "  for  non-payment  of  the  rent 
hereby  reserved."  That  is  an  easy  and  obvious  way  of  framing  the  proviso, 
and  most  likely  to  be  adopted,  as  I  should  think,  by  a  person  having  recourse 
to,  and  looking  at  the  leasing  power,  as  he  ought  to  do,  who  is  anxious  to  be 
secure ;  and  that  clearly,  I  think,  would  have  been  a  due  execution  of  the  power, 
and  under  such  an  execution  of  the  power,  by  using  those  words  in  the 
lease,  whenever  there  was  a  default  of  payment  whether  fifteen  days  had. 
elapsed  or  not  since  the  rent  became  due,  or  whether  a  sufficient  distress 
was  on  the  demised  premises  or  not,  the  right  of  re-entry  would  have  arisen 
in  case  the  landlord  had  made  such  a  demand  of  tlie  rent  as  the  law  for 
that  purpose  requires :  so  that  the  same  construction  would  be  given  to  those 
words,  tvhere  used  in  the  lease,  as  if  the  words  had  been  on  non-payment 
of  rent ;  whereas,  according  to  the  right  of  re-entry  actually  reserved,  the 
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landlord  has  no  such  right  of  re-entry  (though  the  rent  is  due,  and  has  been  so 
demandedt)  for  fifteen  days,  during  which  he  would  have  such  a  right,  under 
such  a  due  execution  of  the  power  of  leasing  as  I  have  above  supposed,  nor 
*would  he  have  such  right  of  re-entry  at  any  period  of  time  when  there  c^^oa 
was  a  sufficient  distress  on  the  premises,  on  which  he  might  levy  for  his  ^ 
rent,  though  upon  the  goods  of  innocent  third  persons ;  which  right  of  re-entry 
he  would  have  during  all  that  period  in  the  other  case,  and  without  the  painful 
necessity  of  being  driven,  in  any  case,  to  his  remedy  by  distress  upon  the  goods 
of  innocent  strangers.  So  that  he  has  not  that  right  and  specific  remedy  in  lieu 
of  his  rent  in  those  cases,  under  the  lease  in  question,  which  he  would  have  had 
under  it  on  such  a  due  execution  of  the  leasing  power,  as  I  have  above  supposed ; 
but  a  different  one,  and  such,  as  in  some  of  such  cases  at  least,  some  conscien- 
tious persons  would  not  resort  to  or  enforce,  such  as  enforcing  the  power  of  dis- 
tress upon  the  goods  of  innocent  third  persons.  The  construction  of  the  words 
in  question,  therefore,  if  used  in  a  lease  instead  of  being  used  in  the  leasing 
power,  taken  according  to  the  proper  and  ordinary  sense  and  meaning  of  the 
words  used,  would,  as  it  appears  to  me,  have  given  a  right  of  re-entry  imme- 
diately on  non-payment  of  die  rent.  They  cannot,  therefore,  I  think,  be  pro- 
perly deemed  to  have  a  different  import  and  signification,  when  used  in  the 
leasing  power,  from  what  they  would  have  in  a  lease  made  in  conformity  to 
that  power,  or  that  they  would  have,  if  they  were  used  in  any  lease  whatever. 
There  is  not  only  no  right  of  re-entry  given  for  non-payment  of  the  rent,  until 
a  default  of  payment  for  fifte«m  days ;  but  even  on  such  default,  the  right  given 
by  the  proviso  is  not  a  right  of  re-entry  to  possess  or  enjoy  the  land,  but  a  right 
only  of  distress  in  case  there  be  a  sufficient  distress  upon  the  premises.  In  the 
forms  of  leases  contained  in  Horseman's  Conveyancing,  in  the  edition  that  I 
have,  I  have  been  able  to  find  only  one  that  is  clogged  with  the  insufficiency  of 
distress :  all  the  others  appear  to  be  without  it.  Those  leases  appear  to  have 
been  between  the  *times  of  the  statutes  of  William  and  Mary,  and  Geo.  r^goR 
2,  and  several  of  tlie  conveyances  there  for  securing  annuities  give,  first,  ^ 
a  power  of  distress,  in  case  the  annuity  be  in  arrear  for  a  given  number  of  days, 
and  a  right  of  re-entry  and  enjoyment,  till  satisfaction,  in  case  it  be  in  arrear  for 
a  larger  number  of  days,  without  regard  to  whether  there  be  or  be  not  any  suf- 
ficient distress  upon  the  premises.  I  think,  too,  that  it  affords  an  argument  in 
favour  of  the  above  construction,  and  that  nothing  else  can  legally  be  deemed  to 
have  been  in  the  contemplation  or  intention  of  the  creatrix  of  the  leasing  power, 
when  she  used  the  words  in  question,  than  a  mere  simple  non-payment  or  de- 
fault of  payment  of  rent  generoHy,  unaccompanied  with  any  other  fact  or  cir- 
cumstance, except  that  which  the  general  rule  of  law  requires,  viz.  a  demand. 
It  is  manifest  that,  where  she  meant  any  other  fact  or  circumstance  should  ac- 
company that  non-payment  before  the  right  of  re-entry  should  be  given,  she  has 
expressly  mentioned  it ;  for  in  the  second  leasing  power,  she  enables  leases  to 
be  granted,  though  the  right  of  re-entry  be  not  reserved  except  upon  a  lapse  of 
non-payment  for  28  days,  afler  the  time  appointed  for  payment  of  the  rent. 
And  I  do  not  see  how  the  lease  in  question  can  be  held  to  be  valid,  except  upon 
principles  of  law  that  would  have  rendered  it  also  valid,  in  case  the  creatrix  of 
the  leasing  powers  had,  also,  expressly  added  in  the  second  leasing  power, 
another  ingredient  besides  that  lapse  of  28  days,  namely,  the  want  of  a  sufficient 
distress  upon  the  premises,  without  both  which,  in  addition  to  the  mere  non- 
payment of  rent,  a  right  of  re-entry  need  not,  in  that  case,  have  been  reserved 
under  the  second  leasing  power. 

But,  in  truth,  the  reserved  right  of  re-entry  which  is  now  in  question  (whe- 
ther it  is  to  be  deemed  reasonable  or  unreasonable)  is  not  a  right  of  re-entry 
for  *non-payment  of  rent ;  but  it  is,  in  truth  a  right  of  re-entry  for  a  dif-  r»«o(5 
ferent  thing,  which  may  never  exist,  notwithstanding  there  is  a  default  ^ 
of  payment  of  rent,  namely,  for  an  aggregate,  consisting  in  part,  indeed,  of  thai 
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default,  but  of  two  other  things  besides,  namely,  a  certain  lapse  of  time,  and  a 
want  of  sufficient  distress.  It  is,  in  reality,  not  a  right  of  re-entry  for  non- 
payment of  rent,  but  a  right  of  re-entry  for  want  of  a  sufficient  distress  in  case 
of  such  non-payment.  Instead  of  giving  a  right  of  re-entry  for  non-payment 
of  rent,  it  refers  the  remainder-man  to  the  right  of  distress  on  that  event,  a 
right  which  he  would  have  by  the  general  law,  even  without  such  reference ; 
and  it  gives  him  the  right  of  re-entry  only  at  a  later  time,  for  a  difiereiit  thing, 
and  on  a. further  event,  viz.  the  want  of  sufficient  distress. 

It  is  not,  therefore,  in  reality  a  right  of  re-entry  for  the  same  thing  as 
the  creatrix  of  the  leasing  power  required  it  should  be  for,  (and  which  right, 
as  I  have  said  before,  must,  I  think,  be  co-extensive  with  the  existence  of  the 
thing,  or  event,  or  default,  for  which  it  was  given  ;)  but  it  is  a  right  of  re-entry 
for  a  combination  of  things,  all  of  which  must  exist,  before  the  right  of  re-entry 
can  be  exercised.  And  how  reasonable  soever  it  may  be  thought,  that  this  qua- 
lification of  this  leasing  power  might  have  been  given  by  its  creatrix  for  the  se- 
curing of  tlie  rent,  instead  of  the  qualification  she  has  actually  given  to  it,  it 
cannot,  I  think,  be  substituted  for  the  qualification,  which  she  has  actually  given 
and  required. 

But  it  has  been  argued,  that  all  this  is  immaterial,  because  of  the  general 
clause  of  rts-entry  that  follows,  for  default  of  the  performance  of  any  of  the 
reservations,  covenants,  &c.  But  it  is  bo  completely  settled,  both  on  the 
maxims  and  authorities  of  law,  that  the  general  clause  of  re-entry  can  extend 
*&27l  ^^y  ^^  cases  not  before  ^specially  provided  for,  more  especially  when  it 
-*  would  otherwise  contradict  and  defeat  the  prior  express  provision,  that 
I  shall  say  no  more  upon  this  point. 

But,  then,  it  has  further  been  objected,  that,  this  leasing  power  being  given 
and  executed  since  the  statute  4  Geo.  2,  c.  28,  s.  2,  the  insertion  of  the  want 
of  a  sufficient  distress  on  the  demised  premises  in  the  leases,  in  order  to  give 
the  right  of  re-entry,  has  become  immaterial ;  because  it  hasf.been  urged,  &at, 
since  that  statute,  no  right  of  re-entry  for  non-payment  of  rent  can  be  rendered 
efiectual,  so  as  to  regain  the  actual  possession,  unless  where  there  is  no  suffi- 
cient distress  to  be  found  on  the  demised  premises  countervailing  the  arrears  of 
rent  due.  But  that  statute  does  not  appear  to  make  any  diffierence  in  the  pre- 
sent case.  That  statute  applies  only  to  cases  where  the  landlord  h^s  omitted 
lo  make  such  a  demand  of  the  rent  as  wQuld  entide  him  to  the  forfeiture,  and 
substitutes  for  his  relief  other  things  to  be  done  in  lieu,  and  then  gives  him  tlie 
benefit  of  a  forfeiture,  (to  which  he  would  not  be  otherwise  entitled,)  and  gives 
him.  that  benefit  only  in  certain  cases,  amongst  which  is  the  want  of  a  sufficient 
distress,  and  on  certain  terms.  But,  notwithstanding  that  statute,  where  a  due 
demand  of  the  rent  has  been  made,  a  right  of  re-enury  may  be  given^  and  may 
be  effectually  enforced,  though  a  sufficient  distress  be  Upon  the  demised  pre- 
mises. That  statute,  too,  applies  only  to  cases  where  a  half  year's  rent  is  in 
arrear,  and  not  to  cases  where  a  less  arrear  of  rent  is  due,  as  may  be  on  the 
lease  in  question  by  a  part  payment,  although  the  rent  is  reserved  not  quarterly 
but  half  yearly. 

But  it  has  been  further  urged,  that  not  only  the  above  statute  of  the  4th  Geo. 
*5281  ^^*  ^"^  ^^  ^^^  cases  both  at  *law  and  in  equity  show,  that  the  object 
-^  of  a  power  of  re-entry  is  only  to  secure  the  payment  of  the  rent.  It 
was  then  contended,  that  this  payment  of  the  rent  is  as  effectjally,  and  as 
beneficially  secured  by  the  power  of  re-entry  actually  reserved  in  the  present 
case,  as  if  that  power  had  been  reserved  in  the  words  used  in  the  leasing 
power ;  inasmuch  as  it  is  said,  that  it  reserves  the  right  of  re-entry  in  all  cases 
where  the  landlord  cannot  himself  by  a  distress  obtain  the  payment  of  the 
rent.  This,  it  was  argued,  appears  by  the  necessity  there  is  (even  after  entry) 
of  obtaining  judgment  and  execution  in  an  action  of  ejectment,  before  posses- 
sion can  be  obtained ;  and  by  the  relief,  which  the  courts,  both  of  law  and 
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equity,  but  more  particularly  the  latter,  ^ve,  independently  of  the  provisions 
oi  that  statute,  in  cases  of  forfeiture  for  non-payment  of  rent.  But  let  us  see 
how  the  case  as  to  this  point  stands.  If  the  right  of  re-entry  reserved  had 
been  merely  for  non-payment  of  the  rent,  in  the  terms  of  the  right  of  re-entry 
required  by  the  leasing  power,  it  is  clear,  I  take  it,  that,  on  a  due  demand  of 
the  rent  being  made,  (and  by  the  statute  4th  Geo.  2d,  even  without  such  de- 
mand, where  half  a  year's  rent  remains  due,)  the  landlord  would  have  been 
entitled  either  to  have  the  rent  itself  actually  paid  to  him,  or  to  have  the  land. 
No  other  act  in  that  case  need  be  done,  or  any  trouble  or  risk  undergone  by 
him  with  regard  to  the  rent ;  but,  without  further  act,  trouble,  or  risk  on  his 
part,  he  might  immediately  enter  into  the  land,  or  immediately  proceed  to  reco- 
ver the  possession  thereof  by  an  action  of  ejectment,  against  which  the  tenant 
could  not  gain  relief,  without  his  paying  the  rent  itself  with  costs  :  and,  unless 
he  thus  gets  such  relief,  the  landlord  would  be  entitled  to  recover  all  the  mesne 
profits  from  the  time  of  the  default,  by  the  non-payment  of  rent.  The 
right  of  re-entry  actually  reserved  in  the  present  case,  gives  him  no  power  to 
*re-enter  or  to  proceed  by  ejectment,  until  the  expiration  of  15  days,  nor  r#£=oQ 
at  any  period  of  time,  until  there  is  the  want  of  a  sufficient  distress  ^ 
upon  the  premises,  nor  any  right  to  recover  the  mesne  profits  further  back,  than 
not  only  Uie  expiration  of  the  15  days,  but  also  the  time  when  there  can  be 
proved  to  be,  or  when  there  was  £uch  want  of  distress  :  and,  so  long  as  there 
continues  such  a  distress,  the  only  remedy  the  landlord  has  for  the  rent  is  by 
action  for  it,  or  by  distress ;  so  that,  instead  of  having  the  rent  by  the  pajrment 
and  act  of  ^e  lessee  himself,  or,  in  default  thereof,  an  immediate  right  to  enter 
or  recover  possession  of  the  land  itself,  the  remainder-man  is  driven  to  the  ne- 
cessity of  incurring  not  only  the  trouble  and  expense  of  ascertaining — whether 
tl|ere  is  or  is  not  a  sufficient  legal  distress  upon  the  premises, — whether  of 
the  property  of  the  tenant  or  of  third  persons,— of  waiting,  where  the  distress 
is  of  standing  corn,  until  it  is  ripe  and  cut,  (for  till  then  it  cannot  by  the  statute 
he  appraised  or  sold  for  payment  of  the  rent,) — ^but,  also,  of  incurring  the 
t'-ouble,  delay,  and  risk  attending  the  making  the  distress,  in  such  manner  as  is 
in  no  respect  illegal,  either  by  reason  of  the  manner  of  making  or  disposing 
thereof,  or  by  reason  of  the  distrained  property  being  privileged  from  distress 
by  the  same  being  in  the  way  to  market,  or  by  reason  of  trade  or  otherwise. 
No;  only  is  the^  remainder-man  driven  to  this  trouble,  but  the  tenant  may  also 
deprive  him  of  the  power  of  sale  by  a  replevy  of  the  distress ;  and,  it  may 
happen  at  the  end  of  the  replevin  suit,  that  by  the  eloignment  of  the  distrained 
property,  the  insufficiency  of  the  pledges  in  replevin,  and  the  insolvency,  or 
death  without  sufficient  assets  unadministered  of  the  sheriff  and  the  tenant,  his 
remedy  by  distress  may  finally  fail,  with  the  additional  loss  and  costs  both  of 
the  distress  and  of  the  replevin  suit ;  and,  if  this  does  not  happen,  he  may 
still  be  without  his  rent,  unless  *he  take  upon  himself  the  trouble  and  t^roa 
expense  of  prosecuting  execution  pro  retomo  habendo,  or  for  his  debts  *- 
and  costs,  and  the  trouble  and  risk  of  prosecuting  some  further  action  or  actions 
against  the  sheriff  or  the  bail  in  replevin,  in  case  such  execution  shall  prove 
ineffectual ;  and  his  remedy  by  ejectment  would  be,  in  that  case,  delayed  until 
these  results  of  the  replevin  suit  shall  have  been  ascertained,  even  if  an  action 
of  ejectment  would  then  lie  for  the  non-payment  of  that  rent  which  had  been 
before  distrained  for.  So  that,  afler  the  termination  of  the  distress  and  replevin 
suit,  it  may  happen,  that  the  remainder-man  may  lose  his  rent  with  addition  of 
costs.  The  payment  of  the  rent  is  not,  therefore,  I  think,  as  effectually  and 
beneficially  secured  by  the  right  of  re-entry  actually  reserved,  as  if  that  right 
)iad  been  reserved  in  die  words  of,  or  according  to  the  leasing  power. 

I  have  considered  the  question,  as  above,  independently  of  the  disputed  au- 
thorities of  Coxe  V.  Dm/y  13  East,  118,  and  Doe  dem.  Vaughan  v.  Afey/er,  2 
IVI.  Si  S.  276,  both  which  cases,  I  think,  were  rightly  decided  notwithstanding 
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I  he  prior  case  of  Hotley  y.  Scot,  I  have  considered  the  question,  too,  as  if,  in 
ihe  lease,  the  rent  reserved  had  been  a  money-rent  only,  because  it  has  been  so  * 
treated  in  the  arguments  here,  and  in  the  courts  below.  But  it  is  to  be  observed 
that  this  is  the  case,  not  of  a  lease  for  a  money-rent  only,  but,  also,  for  a  rent  of 
another  nature,  although  certainly  a  very  small  one,  namely,  the  additional  rent 
of  a  couple  of  fat  capons  or  money  at  the  election,  not  of  the  tenant,  but  of  the 
lessor  or  remainder-man,  who  would,  therefore,  be  entitled,  if  he  pleased,  to 
have  that  rent  in  kind,  instead  of  money.  It  has  been  considered  on  all  sides 
as  the  case  of  a  lease  for  a  money-rent  only ;  I  presume,  on  this  ground,  thav 
*^311  ^^^  ^special  right  of  re-entry,  depending  on  the  want  of  a  sufficient  distress . 
'^  -^  does  not  apply  to  this  additional  rent  or  reservation,  but  to  the  money 
rent  only,  and  that  the  right  of  re-entry  applicable  to  this  additional  rent  is  tht* 
general  right  of  re-entry  subsequently  given  by  the  lease  in  case  of  default  in 
payment  or  performance  of  any  of  the  reservations,  covenants,  &c. :  and  this 
may  be  the  case  if  the  statute  2  W.  &;  M.  c.  5,  which  is  the  statute  giving  the 
power  of  sale  of  a  distress  for  rent,  be  deemed  to  be  confined  to  money-rents 
only.  But,  if  the  default  of  payment  of  this  additional  rent  be  within  the  spe- 
cial rights  of  re-entry  depending  on  the  want  of  a  sufficient  distress,  more  es- 
pecially, if  this  kind  of  rent  be  also  not  within  the  above  statute  of  William  & 
Mary,  so  that  the  distress  could  not  be  sold  under  that  statute  for  the  purpose 
of  raising  or  paying  that  rent,  though,  if  it  could  be  so  sold  for  that  purpose,  it 
would  not  raise  the  rent  in  kind  agreeable  to  the  landlord's  right  of  election  but 
in  money  only,  at  least  not  without  additional  trouble  and  expense  to  the  land- 
lord of  purchasing  the  rent  in  kind  with  the  money  raised  by  the  sale,  that  is, 
either  by  doing  it  himself  or  procuring  another. to  do  it,  I  say  that,  in  such  case, 
the  question  proposed  to  us  by  your  lordships,  as  it  appears  to  me,  would  em- 
brace still  further  considerations  arising  from  those  circumstances,  as  the  dis- 
tress for  that  small  rent  in  kind,  viz.  the  two  capons,  would,  in  that  case,  that 
is  to  say,  if  it  could  not  be  sold  under  the  statute,  remain  only  a  dry  unprofita- 
ble chargeable  pledge  for  that  rent,  in  lieu  of  the  productive  security  and  enjoy- 
ment of  the  land.  This,  however,  it  is  unnecessary  for  me  to  consider, 
inasmuch  as,  whether  the  additional  rent  in  kind  would  embrace  further  consi- 
derations as  to  the  law  of  the  case  or  not,  I  think,  for  the  reasons  which  I  have 
*S321  ^^^^^^  staled,  that,  having  due  ^regard  to  every  thing  alluded  to  in  the 
^  question  proposed  to  us  by  your  lordships,  the  lease  in  question  is 
invalid. 

Park,  J.  I  shall  answer  the  question  proposed  to  the  judges,  very  shortly ; 
because  I  have  so  fully  given  my  opinion  upon  it  in  another  place,  a  full  and 
accurate  report  of  which,  in  two  different  books,  is  in  the  hands  of  some  of  your 
lordships.  And  meaning,  in  what  I  am  to  trouble  the  house  with,  to  adhere  to 
the  opinion  I  formerly  delivered,  I,  of  course,  in  answer  to  your  lordships' 
question  must  state,  that,  having  a  due  regard  to  the  true  intent  and  meaning  of 
the  indenture  of  the  2d  of  July,  1757,  according  to  the  legal  construction  of  the 
several  parts  of  that  indenture,  as  stated  in  the  special  verdict,  and  having  also 
due  regard  to  the  legal  effect  of  all  the  facts  and  circumstances  found  by  the 
special  verdict,  the  demise  of  the  5th  Sept.  1803,  is,  in  my  opinion,  invalid. 

I  proceed  to  state  to  your  lordships,  as  the  question  requires,  my  reasons  for 
so  thinking.  But,  before  I  do  so,  I  beg  your  lorddhips  to  believe  me,  when  I 
positively  disclaim  the  notion,  that  I  thus  give  my  opinion  to  preserve  my  own 
consistency.  I  have  often  heard  eminent  judges  so  declare  ;  but,  surely,  con- 
sistency in  error  is  no  credit  to  the  man  or  the  judge.  For  one,  I  should  never 
be  ashamed,  (and  I  have  lately  acted  upon  that  feeling)  where  my  understand- 
ing is  convinced  that  I  had  upon  some  former  occasion  formed  an  erroneous 
judgment,  manfully  and  fearlessly  to  acknowledge  it,  and,  as  speedily  as  pos- 
sible, to  retrace  my  steps. 

The  objections  to  this  lease  are  two :  viz.  that  it  does  not  pursue  the  power. 
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inasmuch  as  a  clause  is  required  to  be  in  every  lease  in  these  words :  ^  So  ts 
'  there  be  contained  in  every  such  lease  a  power  of  re-entry  for  •non-pay-  r^go* 
ment  of  the  rent  thereby  to  be  reserved,"  and  nothing  more :  whereas,  ^ 
it  is  saidt  this  lease  contains  a  power  of  re-entry,  not  gentralhf,  but  clogged  with 
two  conditions, — "  Provided  the  rent,  Adc,  shall  be  behind  and  unpaid,  iie.  for 
15  days^  and  no  sufficient  distress  can  or  may  be  had  or  taken  upon  the  pre- 
mises.'* And  these  two  objections  fall  under  very  different  considerations ;  but, 
it  must  be  admitted,  that,  if  either  of  them  prevail,  the  lease  is  invalid.  As  to 
the  general  rules  which  govern  the  courts  in  the  construction  of  leasing  powers, 
they  are  all  now  well  understood,  and  have  been  so  fully  explained  and  commented 
upon  by  some  of  my  learned  brothers,  who  have  prece<1ed  me,  that  it  would  be 
a  silly  parade  of  learning,  and  a  useless  waste  of  the  time  of  the  house,  to  enter 
upon  them :  it  being  sufficient  to  state,  that  the  intention  of  the  parties,  which 
is  to  be  collected  from  the  instrument,  is  to  be  the  governing  principle  in  the 
construction. 

The  words  of  the  power  having  been  read  to  your  lordships.  **  So  as  there 
be  contained  a  power  of  re-entry  for  non-payment  of  the  rent  thereby  to  be  re- 
served," it  has  been  asked,  **  if  a  plain  man  were  asked  how  he  would  execute 
such  a  power,  what  would  he  say  ?"  I  answer  distinctly,  that  he  would  say, 
'*  insert  a  clause  in  the  very  words  of  the  power,  that  the  lessor  shall  have  a 
power  to  re-enter  for  non-payment  of  the  rent  thereby  reserved."  I  answer, 
that  such  a  plain  man,  in  my  conception,  would  be  grievously  surprised  to  find 
two  conditions,  which  he  will  in  vain  look  for  in  Sie  power;  but  which  ma- 
terially alter  the  rights  of  the  remainder-man.  The  power  to  make  leases  is  to 
be  construed  so  as  to  lean  neither  to  the  one  party  nor  the  other ;  for  the  maker 
of  the  power  certainly  intended,  that  they  should  operate  for  the  benefit  of  both : 
of  the  one  by  giving  him  the  enjoyment,  during' his  life,  *of  an  estate  v^ma 
well  cultivated ;  of  the  other  (viz.  the  remainder-man)  by  preventing  ^  ' 
him  from  coming  to  an  impoverished  one. 

It  seems  to  me,  that,  to  contend  for  what  is  insisted  on  by  the  plaintiff  in 
error,  is  to  say,  that  *<  absolute"  and  ^'  conditional  mean  the  same  thing :  or, 
that  a  power  clogged  with  two  conditions,  is  the  same  thing  as  an  unclogged 
and  unconditional  power.  When  this  case  was  before  the  Exchequer  Chamber, 
1  stated  that,  if  the  only  objection  to  this  lease  were  the  time  given,  before  the 
lapse  of  which  he  could  not  re-enter  for  non-payment  of  the  rent  as  then  advised, 
I  should  think  the  objection  fatal.  I  have  heard  nothing  since  to  remove  ray 
doubt.  It  is  daid,  indeed,  that,  the  indefinite  article  a  being  used,  namely,  a 
power,  any  power  that'  is  reasonable  may  be  inserted.  But  what  right  have 
we  to  do  this  for  the  granter  of  the  pnower  ?  Who  has  a  right  to  insert  this 
word  ?  Who,  if  inserted,  is  to  construe  it?  The  court  or  the  jury  ?  If  16  days 
be  reasonable,  why  not  20,  25,  and  30  ?  That  this  was  never  contemplated,  I 
think,  quite  clear ;  for,  whenever  time  is  meant  to  be  given,  it  is  expressed,  and, 
therefore,  she  must  be  presumed  to  have  known,  that,  where  she  meant  to  give 
time,  it  ought  to  be  expressed,  lest  the  giving  it  in  one  case  should  be  construed, 
as  it  is  by  me,  that  it  was  not  intended  to  be  given  in  the  other.  But  I  have 
said,  and  I  repeat  it,  what  right  have  we  to  insert  the  word  '*  reasonable"  into 
this  power  ?  If  this  word  **  reasonable"  never  found  its  way  into  powers,  it 
might  perhaps  more  fairly  be  argued  that  it  was  inherent  in  dl.  But,  looking 
at  precedents  and  adjudged  cases,  we  do  find  the  words  "  usual"  and  "  reason- 
able" sometimes  jointly  introduced,  sometimes  separately ;  and  these  words, 
when  introduced,  compel  the  courts  to  consider  what  are  usual, — what  are  rea- 
sonable covenants — under  such  powers.  If,  then,  it  is  not  unusual  to  insert 
such  words,  •why  are  the  courts  to  introduce  them,  where  the  creator  r«g35 
of  the  power  has  not ;  and  who,  by  omitting  them,  must  be  taken  to  have  ^ 
iutended  that  they  should  not  be  inserted  ?  But  I  am  staggered  by  what  is  said 
in  a  book  of  great  autliority,  and  to  which  I  think  the  professional  public  are 
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much  indebted,(a)  th&t,  if  this  objection  were  to  prevail,  it  would  invalidate 
nine-tenths  of  ^1  the  leases  in  the  kingdom  granted  under  powers.  I  can  only 
say,  such  a  consequence  i»  to  be  deeply  deplored ;  but  iV  is  entirely  owing  to 
this,  that  those  who  have  prepared  such  leases  have  chosen  to' follow  their  own 
new  fang  led  conceits,  instead  of  using  the  exact  words  of  the  power  conferring 
the  right  to  lease  upon  certain  terms,  and  upon  certain  terms  only.  This  argu- 
ment, that  many  leases  will  be  invalidated,  may  be  a  very  good  one  to  your 
lordships  in  your  legislative  capacity,  on  account  of  the  hardship  of  the  case ; 
but  cannot,  and  ought  not  to  influence  you  when  your  province  is  JMs  dicere^ 
non  dare*  However,  if  this  were  the  only  objection  to  the  lease  in  question,  on 
account  of  the  long  practice  which  has  prevailed,  as  it  is  alleged,  I  might  be  in- 
elined  to  pause  before  I  presumed  to  offer  my  humble  advice  to  your  lordships, 
that,  on  this  ground  alone,  the  lease  would  be  void. 

But  the  second  objection  seems  to  me  to  be  impossible  to  be  got  over.  I 
have  thought  much  about  it,  both  before  I  gave  my  judgment  in  the  Exchequer 
Chamber,  and  since.  I  have  turned  it  in  every  point  of  view,  I  have  heard,  all 
that  learning  and  ability  at  the  bar  could  suggest,  I  have,  of  course,  been  present 
at  all  the  conferences  with  my  learned  brethren,  I  have  been  most  desirous  to 
be  convinced,  if  my  opinion  be  erroneous ;  but,  after  all,  I  cannot  raise  in  my 
*5aan  ^^^  ^  probable  doubt ;  and,  though,  if  the  decision  of  your  *lordships 
-J  should  be  ultimately  in  favour  of  the  lease,  it  will  be  my  duty  to  con- 
form to  tliat  opinion,  I  am,  at  present,  bound  to  state  my  entire  concurrence  in 
this  point  with  my  ^earned  brothers,  Richardson,  Burro  uou,  and  Holroyd, 
who  have  preceded  me.  Their  luminous  exposition  of  the  argument,  and  my 
own  judgment  in  the  Exchequer  Chamber,  which  is  very  accurately  reported, 
both  by  Messrs.  Broderip  and  Bingham,  and  by  Mr.  Moore,  and  which  is  in 
the  possession  of  some  of  your  lordships,  render  it  unnecessary  for  me  to  do 
more,  on  this  head,  than  to  make  an  observation  or  two  on  the  cases  that  have 
been  quoted. 

The  main  reliance  on  the  other  side  is  on  the  case  of  Hotley  v.  SeoU  LofTt. 
816.  Of  that  reporter  I  shall  say  no  more  than  this,  (without  forming  any 
judgment  of  my  own)  that,  during  a  long  professional  life  of  40  years,  and 
Lofft's  Reports  embracing  a  period  of  that  great  man's  life  who  then  presided 
in  the  Court  of  King's  Bench,  during  which,  as  lo  this  part  of  them,  there  is  no 
other  reporter ;  (for  the  reports  of  the  very  learned  person  now  at  your  lord- 
ships' table,  (6)  did  not  commence  till  1774,  nearly  two  years  after  Mr.  JjofTt's,) 
I  never  heard  them  quoted  three  times  in  my  life.  But,  without  any  observa- 
tions of  this  kind,  it  is  quite  clear  from  that  report,  that  none  of  the  learned 
counsel  then  at  the  bar,  neither  Mr.  Dunning  nor  Mr.  Bearcrafty  neither  my 
Lord  Mansfield  nor  any  of  the  judges  appear  to  have  taken  the  least  notice 
of  the  condition  as  to  the  want  of  a  sufficient  distress,  which  is  the  very  point 
now  under  consideration,  and  which,  from  the  terms  of  the  power  and  lease 
in  that  case  might  have  arisen.  But,  it  is  said,  there  is  a  note  of  tliat  case  by 
Mr.  Butler,  taken  by  himself,  in  which  it  appears  to  have  been  mentioned ;  I 
w'ilTl  ^^^^  '^^^  ^^^^^  ^^^^  tioie,  and,  therefore,  I  can  say  ^nothing  to  it  I  enter- 
•^  tain  great  respect  for  that  gentleman,  and  I  do  not  wish  to  depreciate 
the  labours  of  the  young;  but,  unless  he  be  much  more  advanced  in  life 
than,  for  the  sake  of  the  public  I  wish  him  to  be,  he  must,  forty-eight  years 
ago,  have  been  a  very  young  man.  But,  admitting  the  point  to  have  been 
mentioned,  it  cannot  have  formed  a  prominent  feature,  either  in  the  argument 
at  the  bar,  or  in  the  consideration  of  the  court :  for,  if  it  had,  it  is  impossible 
tliat  Mr.  Loflft,  or  any  other  man,  in  a  report  of  four  pages  should  have  omitted 
i(.  ^an  such  a  case,  for  a  moment,  be  put  in  competition  with  Coxe  v.  Da^f 
13  East,  118,  where  this  clause  was  the  main  objection  to  the  lease,  a  case 

(fi)  Siigden  on  Powers.  ((}  Henry  Cowper,  Esq. 
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most  ably  argued  at  the  bar  by  the  now  chief  justice  of  that  court,  and  receiving 
the  deliberate  certificate  of  four  very  eminent  judges.  Lord  Ellenborovoh, 
Justices  Grose,  Le  Blanc,  and  Bavlry  ?  In  the  course  of  that  argument  Lord 
Ellenborouoh  said,  "  There  can  be  no  doubt,  that  it  is  more  beneficial  to  the 
owner  of  the  estate  to  have  a  power  of  re-entry  at  once  upon  the  tenant  upon 
non-payment  of  the  rent,  within  a  certain  time,  than  to  have  such  a  power  only 
in  case  there  shall  be  no  sufficient  distress  upon  the  premises."  And,  in  an- 
other place,  when  Mr.  Abbott  was  strongly  pressing  on  the  court,  that  such  a 
clause  sjBcured  the  landlord's  object,  namely,  satisfying  his  rent  more  speedily 
than  in  any  other  way,  Lord  Ellenborouoh  said,  in  answer,  ^'  In  the  one  case 
it  is  to  be  secured  from  time- to  time  by  successive  suits  with  the  risk  of  sureties 
if  the  distress  be  replevied ;  in  the  other,  it  is  secured,  once  for  all,  by  the  land- 
lord's re-possessing  himself  of  the  land  out  of  which  the  rent  is  derived.*'  Can 
any  one  say,  my  lords,  that  the  one  remedy  is  not  more  easy,  more  direct,  and 
less  circuitous  tlian  the  other  ? — and  that  great  man  (liOrd  Ellenborouoh)  again 
♦says,  "  Surely  the  direct  power  is  more  beneficial  to  the  landlord."  r»gQQ 
And  the  certificate  of  all  the  learned  judges  is  in  direct  conformity  with  ^ 
these  dicta  of  Lord  Ellenborouoh  ;  for  it  is  said,  ^'  We  are  of  opinion,  that 
the  power  of  re-entry  reserved  in  and  by  the  said  lease  for  non-payment  of  the 
rent  is  not  made  in  conformity  to  the  power  in  the  settlement  for  granting 
leases  of  the  freehold  part  of  the  said  premises,  and  that  the  lease  is  void  on 
that  ground."  Not  having  seen  any  report  of  the  judgment  of  the  Court  of 
King's  Bench  upon  this  case  of  Doe  dem.  Earl  Jersey  v.  Smith,  I  cannot  tell 
whether  this  case  of  Coxe  v.  Day,  was  recalled  to  their  attention ;  but  I  am 
quite  sure  it  is  impossible  to  reconcile  the  one  with  the  other.  This  was  so 
strongly  felt  by  two  very  learned  judges  in  the  court  below,  that,  at  once,  they 
doubted  the  propriety  of  that  decision ;  and  one  of  them  says,  ^*  it  is  not  law, 
for  it  is  diametrically  opposite  to  reason  and  common  sense."(a)  I  am  sorry 
to  say  I  think  directly  the  contrary ;  but  I,  for  one,  seriously  object  to  this 
mode  of  getting  rid  of  decisions,  because  they  militate  against  our  own  notions. 
I  agree  with  the  pointed  manner  in  which  this  was  expressed  lately  in  this 
house  by  the  lord  chief  justice  of  the  Court  of  Common  Pleas ;  and  I  hope 
I  shall  be  excused  for  using  his  language.  **  If  the  law  so  setded  is  now  to  be 
considered  unsettled,  I  know  not  on  what  foundation,  in  point  of  law,  any  d^ 
cision  can  8iand.(6) 

But  the  case  of  Coxe  v.  Day  is  not  a  solitary  case ;  for  the  question  agaiot 
in  about  three  years  after,  came  under  the  consideration  of  three  of  the  same 
judges  who  decided  Coxe  v.  />ay,  namely,  Ijord  Ellenborouoh,  Judges  Lb 
Blanc  and  Bayley,  with  the  addition  of  another  learned  person  now  no  more 
(Mr.  Justice  Dampier,)  and  who  could  not  have  decided  as  they  did  without 
♦determining,  that  such  a  clause  as  we  are  now  considering  rendered  a  r«iE«|Q 
lease  void  where  the  power  did  not  authorize  it.  The  case  I  allude  to  ^ 
is  Doe  dem.  Faughan  v.  Meyler,  2  M.  &  S.  276.  The  case  was  tried  before 
the  latter  judge  at  Hereford,  who  tliought  the  objection,  such  as  we  have  here, 
was  one  that  went  to  the  whole  lease,  though  it  was  partly  of  lands  of  which 
the  lessor  was  seised  in  fee,  and  of  lands  in  which  he  had  only  an  estate  for 
life  with  a  leasing  power,  provided  there  was  a  clause  of  re-ent^y  for  non-pay- 
ment of  rent  for  1 5  days.  The  lease  was  not  executed  according  to  this  pow- 
er; for  it  added,  '^and  if  there  be  no  sufficient  distress;"  but  the  court  held, 
though  the  lease  was  void,  because  not  executed  according  to  the  power,  yet  it 
was  good  as  to  the  land  of  which  the  lessor  was  seised  in  fee,  and  the  court 
apportioned  the  rent :  which  was  an  erroneous  judgment,  if  the  objection  to  the 
present  lease  be  not  a  good  one. 

The  case  o(  Bees,  on  the  demise  of  Powell^  v.  King,  Forrest,  10, 1  formerly 

la)  Vide  ante,  vol  i.  195.  (b)  Vide  ante,  Sow  v.  Young,  273. 
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thought,  and  still  think,  sets  this  point  at  Test,  by  showing  that  such  a  clause 
as  this  tlirows  a  burden  upon  the  right  of  re-entry  which  the  maker  of  the  power 
never  contemplated.  That  case  has  been  so  often  mentioned,  that  it  is  enough 
to  say  of  it,  that  it  has  decided,  that  before  a  plaintiff  in  ejectment  can  recover 
upon  a  clause  of  re-entry  in  a  lease,  in  case  there  be  no  sufficient  distress  on 
the  premises,  he  must  show,  that  every  part  of  the  premises  has  been  searched, 
else  he  cannot  say  there  was  no  sufficient  distress.  The  judge  who  first  de- 
cided this  was  well  known  to  some  of  your  lordships,  and  no  man  will  decry 
the  knowledge  of  the  late  Mr.  Justice  Hbath  ;  and  his  opinion  was  confirmed 
by  the  Court  of  Exchequer.  If  the  Courts  of  Westminster  Hall  were  to  over- 
'I^Ol  ^^^^  ^^^^  decision,  it  would  go  a  great  *way  to  shake  my  present  opi- 
-J  nion ;  but  I  do  not  learn,  that  any  of  my  brethren  are  prepared  to  do  so ; 
and  if,  tlierefore,  I  feel  myself  bound,  as  I  shall  feel,  to  call  upon  any  plaintiff 
in  ejectment  on  the  circuit,  who  has  such  a  clog  on  his  clause  of  re-entry  ns 
this,  to  prove  that  he  has  made  a  full  search  for  a  distress  before  I  permit  such 
a  plaintiff  to  recover,  I  cannot  conscientiously  advise  your  lordships,  that  this 
lease  is  valid;  most  sincerely,  however,  wishing  that,  consistently  with  my 
honest  opinion,  I  could  do  so. 

Of  one  other  point  I  must  take  notice,  namely,  that,  as  this  lease  contains  a 
general  clause  of  re-entry,  it  must,  necessarily  control  the  special  clause.  To 
that  position,  I,  for  one,  at  present,  cannot  agree ;  for  I  find  the  contrary  doc- 
trine maintained  from  Mhnm's  case,  8  Co.  154  b,  down  to  the  present  day. 
In  Mham's  case  we  find  this  position  or  rather  this  maxim  adopted.  In  the 
first  part  of  the  argument,  putting  every  point  that  can  possibly  occur,  his  lord- 
ship says,  "  Quando  carta  eontinet  generahm  clausulam,  posfeaque  descendit 
ad  verba  specialia,  qum  eiausvlse  generali  sunt  cansentanea,  interpret anda  est 
carta  secundum  verba  specialia.*^  But  he  goes  on  to  add,  there  is  another  rule 
or  principle  of  law,  viz.  "  generalis  clausula  non  porrigitur  ad  ea,  quss  antea 
specialittr  sunt  comprehensa"  Therefore,  I  say,  this  point,  for  which  I  am 
now  arguing,  being  first  specially  defined,  cannot  be  enlarged  by  a  subsequent 
general  clause,  which  can  only  apply  to  cases  not  before  specified  or  defined. 
So  in  Sheppard's  Touchstone  (which  is  supposed  to  be  the  work  of  no  less  a 
man  than  Mr.  Justice  Doddridge,)  on  the  exposition  of  deeds,  ch.  5,  p.  88,  fo. 
7,  in  confirmation  of  the  above  doctrine  that  writer  says,  '*  If  there  be  two 
clauses  or  parts  of  the  deed  repugnant  to  one  another,  the  first  part  shall  be  re- 
^5411  ^^^^  ^"^  ^^®  latter  rejected,  unless  *there  be  some  special  reason  to 
-J  the  contrary."  If  we  descend  to  more  modem  times,  we  find  the  same 
rule  universally  adopted  and  confirmed  by  judges  on  particular  cases  depending 
before  them.  In  Cother  v.  Merrick^  Hardr.  89,  Mr.  Baron  Nicholas,  quoting 
the  Year-Books  in  support  of  his  opinion,  says,  Hardr.  94,  "  When  there  are 
two  clauses  in  a  deed  of  which  the  latter  is  contradictory  to  the  former,  there  the 
former  shall  stand."  And,  not  to  multiply  authorities  upon  a  point  on  which 
Lord  Ellbnboroooh  intimated  a  strong  opinion,  when  he  expressed  himself 
against  the  validity  of  an  argument  founded  upon  such  a  point,  I  shall  only 
quote  one.  more  from  what  Ijord  Chief  Justice  Holt  and  twp  of  his  brethren 
said  in  Thomas  v.  Howell^  4  Mod.  69,  that,  **  in  deeds  it  was  admitted,  that 
subsequent  clauses  which  are  general,  shall  be  governed  by  precedent  clauses 
which  are  more  particular."  I  therefore,  think,  that  this  ground  does  not,  in 
any  way,  strengthen  the  argument  as  to  the  validity  of  the  lease. 

The  point  upon  the  statute  of  4  Geo.  2.  has  been  so  ably  handled,  and  so 
luminously  explained  by  my  leanicd  brother  Holroyd,  who  has  just  addressed 
the  house,  that  I  shall  not  trouble  your  lordships  on  that  point,  but  to  say,  I 
entirely  concur  with  him. 

The  next  point  is,  whether  the  other  leases  should  be  admitted  as  evidence  ? 
And,  upon  that  point,  I  shall  trouble  the  house  very  shortly.  I  am  willing  to 
admit  that,  if  this  deed  upon  the  clause  in  (]uestlon  contains  any  latent  ambiguity 
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raised  by  extrinsic  evidence,  parol  evidence  or  extrinsic  evidence  may  be  ad- 
mitted to  explain  it,  or  to  render  it  unambiguous.  But  I  have  never  heard  the 
general  rule  coatradictedt  that  paur(d  or  extrinsic  evidence  cannot  be  admitted  to 


contradict,  vary,  or  add  to  the  terms  of  a  deed.     It  would  be  of  '^most 
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dangerous  consequence  to  admit  such  testimony ;  for,  then,  parties  deal- 
ing in  matters  on  writing  made  upon  advice  and  consideration,  would  be  sub- 
jected either  to  the  uncertain  testimony  of  vague  and  precarious  memory ;  or, 
as  in  the  case  at  bar,  to  matter,  of  which  at  the  time  of  contracting,  they  might 
have  no  knowledge,  and  never  intended  to  be  under  its  control.  The  written 
instrument,  therefore,  unless  in  cases  of  fraud,  or  other  excepted  cases,  with 
which  I  need  not  trouble  your  lordships,  and  of  which  I  insist  this  is  not  one, 
must  be  considered  as  speaking  the  sense  of  the  parties  to  that  deed  or  instru- 
ment. Upon  this  ground  it  was,  I  conceive,  that  the  case  of  Cooke  v.  Booths 
Cowp.  819,  met  with  such  a  decided  opinion  against  it  in  Baynham  v.  Guy* 8 
Hospital^  3  Yes.  jun.  208,  by  Lord  Alvanlet  when  master  of  the  rolls,  who, 
not  only  states  his  own  opinion,  but  that  of  the  late  Mr.  Justice  Wilson,  who 
had  argued  the  case  of  Cooke  v.  Booths  who.  Lord  Alvanley  says,  was  astonished 
at  the  decision  as  well  as  at  that  of  Lord  Thitrlow.  The  master  of  the  rolls 
says,  '*  I  protest  against  the  argument  of  the  learned  judges  as  to  construing  a 
legal  instrument  by  the  equivocal  acts  of  the  parties  and  their  understanding 
upon  it."  The  case  of  Tritton  v.  /bo/e,  2  Bro.  C.  C.  636,  seems  directly  at 
variance  with  Cooke  v.  Booth,  In  Iggtdden  v.  MaVfA  N.  R.  449(a)  the  Court  of 
Exchequer  Chamber,  unanimously  affirming  a  juclgment  of  the  Court  of  King's 
Bench,  held,  that  a  covenant  in  a  lease  to  grant  a  new  lease,  with  all  covenants, 
grants,  and  articles,  as  in  the  said  indenture  is  contained,  does  not  bind  the 
lessor  to  insert  a  covenant  of  renewal  in  the  renewed  lease,  although  it  was 
alleged  in  the  pleadings*  that  the  covenant  required  had  been  introduced  in 
various  other  cases  before  then  ^successively  made  and  executed  on  re-  r«e^«| 
newals  from  time  to  time  granted.  Lord  Chief  Justice  Mansfield,  ^ 
stopping  the  then  Mr.  Mbott,  who  was  to  have  argued  against  the  construction 
cx)ntended  for  on  the  other  side,  said,  that  the  case  of  Cooke  v.  Booth  was  the 
first  time  that  the  acts  of  the  parties  to  a  deed  were  ever  made  use  of  in  a  court 
of  law  to  assist  the  construction  of  a  deed :  and,  in  another  part  of  his  judgment, 
his  lordship  says,  that  case  had  been  impeached  upon  all  occasions,  and  in  wbic)i 
the  Court  of  King's  Bench  were  misled  by  the  renewals  stated  in  the  case  sent 
by  the  Court  of  Chancery.  Now,  what  is  asked  for  in  the  present  case,  but  to 
assist  the  construction  of  an  unambiguous  deed  by  the  prior  acts  of  the  parties ! 
And,  in  a  case  which  I  argued  as  counsel,(6)  though  the  lease  there  was  accord- 
ing to  the  custom  of  the  country  as  to  the  times  of  holding,  yet  the  lease,  dated 
29th  March,  was  held  not  to  be  a  lease  in  'possession,  within  a  power  to  grant 
in  possession,  and  not  in  reversion,  because  the  days  of  holding  were  as  to  the 
tillage  from  13  th  February  past,  the  pasture  ground  from  5th  April  next,  and 
the  residue  of  premises  from  12th  May  next. 

But,  my  lords,  in  my  opinion,  no  cases  are  wanting  to  prove,  that  no  evidence 
can  be  admitted  to  explain  a  deed,  which  is  plain  and  perspicuous  in  its  terms, 
containing  no  ambiguity,  much  less  to  add  clogs  and  conditions  to  it.  I  am 
asked  then,  is  this  a  deed  of  that  description  ?  I  answer  that,  in  my  opinion, 
it  is.  I  see  no  ambiguity ;  it  is  precise  and  definite  in  the  powers  granted ;  every 
person  of  plain  and  common  understanding,  much  more  every  person  with  a  legal 
mind,  can  give  it  a  clear  and  satisfactory  solution.  But,  I  am  told,  the  case  of  /bn- 
nereau  v.  Poyntz,  1  Bro.  C.  C.  472,  before  Lord  Chancellor  Thurlow,  is  against 
my  opinion.  I  own,  *upon  the  best  attention  I  can  pay  that  case,  I  do  r«e^^ 
not  think  so.  The  case  was  a  bequest  of  the  sum  of  500/.  stock  in  long  an-  ^ 
imities,  and  similar  bequests  of  smaller  sums  in  the  same  stock  to  odiers. 

(a)  See  the  orieinal  case  and  pleadings,  7  ESast,  237. 
Qf)  Doe  dem,  Mian  and  olhert,  y.  Calvert,  2  East,  376. 
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The  question  was,  whether  thb  was  a  bequest  of  500/.  a  year  long  annuities^ 
or  500/.  in  the  long  annuities.  The  case  was  very  powerfully  argued  by 
one  of  your  lordships ;  I  own  I  should  have  thought  there  was  no  difficulty 
in  the  construction  ;  and  Lord  Thurlow  seemed  at  first  to  be  of  that  opinion, 
but  afterwards  admitted  evidence  to  show  the  extent  of  the  property  of  the  tes- 
tatrix, to  see  whether  she  could  possibly  mean  500/.  a  year  when  she  had  no 
such  stock.  But  though  his  lordship  admitted  this,  he  states  the  clear  principle 
of  law  tin  be  that,  for  the  wisest  reasons,  it  will  not  admit  of  an  instrument  be* 
ing  construed  aliundi.  And,  in  the  close  of  that  case,  his  lordship  says,  what 
I  quote  to  your  lordships  as  strong  in  my  favour,  because  he  only  lets  in  the 
evidence  to  explain  what  is  uncertain,  ^'  'Fhere  is  no  doubt,  if  the  word  stock 
bad  been  left  out,  but  the  meaning  would  be  that  the  sum  of  500/.  was  to  be 
disposed  of  in  long  annuities,  and  to  make  a  produce,  and  that  produce  to  accu- 
mulate until  the  l^tee  should  attain  twenty-one.  .  This  being  the  doubtful  in- 
terpretation upon  the  face  of  the  will,  the  question  arises,  whether  the  state  of 
the  testatrix's  fortune  is  not  applicable  to  the  construction  of  the  will.  It  ap- 
pears by  some  other  parts  of  the  will  that  she  was  extremely  anxious  to  make 
an  ample  provision  for  the  family  of  the  Fonnercaus ;  considering  then,  the  situ- 
ation of  her  fortune,  it  is  perfectly  inconsistent  to  say  that  she  could  mean  to  give 
ten  times  more  than  she  was  worth  in  legacies.  My  opinion  therefore  is,  that 
the  judgment  must  be  reversed,  and  that  I  can  let  in  the  evidence  of  the  value  of 
the  estate,  not  to  control  the  bequests,  which  the  testatrix  has  made  in  words  them- 
*5451  ^^^^^  distinct,  nor  to  control  the  bequest  *  which  she  had  made  of  a  sub- 
^  ject  which  she  has  accurately  described,  but  because  the  words  she  has 
used  in  the  description  are,  upon  the  whole  of  the  context,  uncertain."  ^  The 
peculiarity  of  this  will  furnishes  sufficient  doubt  to  warrant  the  admission  of 
collateral  evidence  to  explain  it ;  and,  if  so,  the  statement  of  the  testatrix's  for- 
tune is  applicable  to  the  purpose  of  such  an  explanation."  His  lordship,  whe- 
ther right  or  wrong  in  his  notion,  clearly  admits  evidence  aliunde  on  the  ground 
of  uncertainty  and  ambiguity  only,  and  leaves  the  principle  wholly  untouched, 
that  parol  evidence,  or  evidence  aliunde  cannot  be  admitted  to  contradict,  add 
to,  or  vary  the  terms  of  a  deed,  will,  or  other  written  instrument.  Now,  here, 
the  terms  of  this  power  are  clear  and  express,  without  limitation,  clog,  or  con- 
.dition,  nothing  being  doubtful  or  ambiguous ;  and  the  evidence  sought  to  be  ad- 
mitted is*  not  to  explain  that  which  is  doubtful,  but  to  add  two  clauses  or  two 
conditions  to  that  which  is  absolute  and  unconditional :  in  short,  to  make  a  new 
deed  in  this  respect. 

The  decision  I  am  humbly  recommending  steers  clear  of  all  vagueness  and 
ttnoertainty ;  leaving  nothing  to  the  variety  of  conflicting  opinions.  For,  who 
is  to  decide  what  is  reasonable  ?  If  the  judges,  as  I  should  be  inclined  to 
think, — ^but  worse,  if  the  jury  are, — what  can  lead  to  such  contrariety  of  deci- 
sion ?  For  we  all  know,  in  every  transaction  of  human  life,  what  is  reasonable 
or  unreasonable  must  depend  upon  the  reasoning  and  feeling  of  every  individual 
man  who  has  to  consider  the  question. 

I  heard  it  said,  this  will  unsettie  many  leases.  I  lament  that  it  is  so.  The 
legislature  may  interpose ;  but,  if  my  mode  of  construing  powers  had  been  al- 
ways adhered  to,  no  such  evil  could  have  ensued.  The  hardship  of  the  indi- 
vidual case  is  represented ;  and,  if  there  be  hardship,  I  also,  as  an  individual, 
^SiAl  ^^^^^^  ^^  *  ^"^  *^^^  statement  of  hardship,  and  the  consequences  of 
-J  what  I  should  propose,  have  made  me,  again  and  again,  examine  this 
point  with  all  the  ability  in  my  power :  but,  after  all  this  consideration,  feeling, 
that  it  is  ray  sworn,  and  therefore  bounden  duty  to  declare  what  I  believe  the 
law  to  be  now,  not  to  say  what  it  ought  to  be,  1  think,  that,  to  decide  in  favour 
of  the  lease,  would  be  to  make  a  power  different  substantially  from  that  which 
was  made,  and  making  conditions  which  the  creator  of  it  never  intended.  This 
would  be  my  opinion,  if  I  stood  alone  ;  but,  I  am  happy  not  to  be  singular  in 
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my  judgment  on  this  important  question,  although  I  am  opposed  to  others  whose 
ability  I  respect,  and  whose  learning  I  revere. 

Bayley,  J.  I  am  of  opinion  that  the  lease  in  this  case  is  conformable  to  the 
leasing  power,  and  that  it  is  valid.  Nor  do  I  think  that  that  opinion  will  trench 
on  the  case  of  Coxe  v.  Bay.  The  settlement  in  this  case  requires  ^  a  power 
of  re-entry  for  non-payment  of  the  rent  ;*'  and  the  first  question  I  propose  to 
consider  is,  whether  this  lease  does  or  does  not  contain  **  a  power  of  re-entry 
for  non-payment  of  the  rent  ?"  It  provides,  that,  if  the- rent  be  behind  for  the 
space  of  15  days,  and  no  sufficient  distress  can  be  had  upon  the  premises,  the 
person  entitled  to  the  freehold  and  inheritance  may  re-enter  Is  this  then,  or  is 
it  not,  ^  a  power  to  re-enter  for  non-payment  of  the  rent  ?"  Does  it  give  any 
power  to  the  landlord?  Undoubtedly. — To  do  what?  To  re-enter. — For 
what  cause  ?  For  non-payment  of  rent.  It  is,  then,  a  power  of  re-entry  for 
non-payment  of  the  rent.  I  admit,  it  is  not  an  immediate  power  of  re-entry ; 
I  admit  it  is  not  an  unconditional  power ;  but  still  it  is  a  power  of  re-entry. 
In  referring  to  Littleton,  s.  325,  I  find  instances  of  powers  of  re-entry,  if  the 
rent  be  behind  a  week,  or  a  month,  or  half  a  year ;  and,  as  far  *back  as  r^e  j.^ 
the  Year-books,(a)  it  is  established,  that,  under  such  powers,  the  time  ^ 
to  demand  the  rent  to  warrant  a  re-entry  is  at  the  end  of  such  week,  month,  or 
half-year,  and  not  on  the  preceding  rent-day ;  so  that  it  is  consistent  with  a 
power  of  re-entry,  that  it  should  not  be  immediate,  but  postponed  till  some  given 
time  after  the  rent  should  have  accrued  ;  and  in  Godbolt,  110,  pi.  1301, 1  find  the 
instance  of  a  power  of  re-entry,  if  the  rent  be  behind,  and  there  be  no  sufficient 
distress  upon  the  land ;  and,  from  these  instances  I  infer,  that  a  power  of  re-en- 
try, if  the  rent  shall  be  behind  15  days,  and  there  is  no  sufficient  distress  upon 
the  premises,  is  **  a  power  of  re-entry  for  non-payment  of  rent.*'  It  may  not 
be  the  most  beneficial  species  of  power ;  it  may  be  clogged  with  what,  in  some 
cases,  may,  by  possibility,  produce  an  inconvenience :  but  still  it  is  a  power. 
And,  if  it  be  a  power  of  re-entry  for  non-payment  of  tlie  rent,  tliis  lease  does 
contain  what  (in  the  words  of  the  settlement)  is  *'  a  power  of  re-entry  for  Non- 
payment of  the  rent ;"  and  persons  who  impeach  the  lease  are  then  driven  to 
the  argument,  tliat,  though  it  be  a  power,  yet,  it  is  not  such  a  power  as,  having 
due  regard  to  the  intent  and  meaning  of  the  indenture  of  the  2d  July,  1757v 
that  indenture  according  to  legal  construction  requires.  Now  this  argimient  as-, 
sumes,  that  the  words  are  capable  of  more  than  one  meaning,  if  they  are  not 
so  clear  and  precise  and  definite,  as  to  admit  but  of  one  sense ;  and,  it  was  to 
point  out  this  assumption,  that  I  have  been  troubling  your  lordships  upon  what 
might,  otherwise,  have  appeared  nearly  a  self-evident  proposition.  The  words 
are  *'  a  power  of  re-entry  for  non-payment  of  the  rent."  The  law  knows  of 
many  such  powers ; — some  more  beneficial,  some  less  so— some  qualified — some 
not — '''some  to  hold  the  land  till  the  rent  is  satisfied  out  of  the  profits ;—  r*^Aa 
some  to  hold  till  the  rent  is  satisfied  aliundi^  Co.  Litt.  203  a ;— some,  as  ^ 
here,  to  restore  the  reversioner  to  his  former  estate ;  and  some  with  the  conditions 
I  have  already  noticed,  viz.  postponement  of  time,  and  absence  of  distress  upon 
the  land  ;— -and  some  (though  very  few)  with  neither  of  these  conditions.  And 
which  of  these  powers,  having  due  regard  to  the  intent  and  meaning  of  the  in- 
denture of  2d  July,  1757,  does  that  indenture,  according  to  legal  constnictiony 
require  ?  The  intent  and  meaning  of  that  indenture  is  to  be  collected,  either 
from  that  indenture,  without  looking  out  of  it  or  beyond  it,  or  from  that  inden- 
ture, combined  with  the  consideration  of  the  state  of  the  property  at  the  time 
when  that  indenture  was  made,  if  the  evidence  of  the  then  existing  leases,  and 
of  the  powers  therein  contained  (which  I  shall  by-and-by  consider,)  be  ad  mis 
sible.  The  intent  and  meaning  of  that  indenture  {per  se,  and  without  looking 
f>eyond  it  or  out  of  it)  was,  as  it  seems  to  me,  that  the  reversioner  should  have 

(a)  20  H.  6,  30,  31 ;  6  H.  7,  3 ;  Brooke,  entre  congetMe,  pi.  90 
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such  of  those  powers  as  would  give  him  a  proper  and  reasonable  security  for 
his  rent,  hy  way  of  re-entry ;  and  that,  if  nothing  short  of  a  right  of  immedi- 
ate re-entry,  and  of  re-entry,  whether  there  were  or  not  a  sufiicient  distress 
upon  tlie  land,  would  give  him  that  security,  I  should  say,  he  was  entitled  to 
sucii  a  power  in  the  lease  as  would  give  him  those  rights  ;  hut,  if  any  of  the 
other  powers  would  give  him  a  proper  and  reasonable  security,  it  seems  to  me 
that  giving  him  any  of  those  other  powers  would  be  all  the  indenture  of  1757, 
according  to  legal  construction,  requires.  The  rent  is  not  a  rack-rent.  It  is 
only  2/.  l9.  6r/.  per  annum,  payable  half-yearly ;  and  for  a  lease  for  three  lives 
the  lessees  surrendered  a  subsisting  lease,  upon  which,  at  least,  one  life  was  in 
*5491  ^^'^'  ^^^  '^paid  105/.  A  half  year's  rent,  therefore,  would  be  1/.  0«.  OJ. 
•^  only ;  and,  for  such  a  rent,  a  delay  of  15  days  was  not  likely  to  occa- 
sion the  reversioner  much  probability  of  loss ;  it  was  not  likely  the  premises 
would  ever  be  so  completely  deserted  as  to  have  no  sufficient  distress  upon 
them ;  nor  was  the  rent  such  as  could  be  any  inducement  to  the  tenant  to  re- 
plevy. For  such  a  rent,  the  power  in  question  to  re-enter  at  the  end  of  fifteen 
days,  if  tliere  were  no  sufficient  distress  upon  the  premises,  appears  to  me  an 
adequate  and  reasonable  security  ;  and  I  should  be  disposed  to  think  that,  for 
such  a  rent,  a  clause  without  giving  any  days  of  grace,  would  be  unreasonable ; 
because  I  think  the  immediate  exercise  of  such  a  right  would  be  oppressive. 
Nor  do  I  think  it  unreasonable  to  deny  the  reversioner  the  power  of  re-entry 
where  there  is  a  sufficient  distress  upon  the  premises,  because  the  legislature 
did  not  think  it  unreasonable  to  deny  the  landlord  the  benefit  of  4  Geo.  2,  c. 
28,  where  there  was  such  a  distress ;  and  because  a  landlord  can  have  no  diffi- 
culty in  ascertaining  whether  there  be  such  distress  or  not.  He  has  a  right  to 
enter  with  his  bailiff  upon  the  premises,  to  see  whether  there  be  such  a  dis- 
tress; and,  according  to  Godbolt,  110,  if  there  be  nothing  tliat  he  can  see  upon 
the  premises  to  distrain,  he  is  warranted  in  concluding  that  there  is  no  distress 
there.  Godbolt*8  words  are,  "  It  was  holden  by  all  the  justices,  that  if  a  man 
make  a  lease,  rendering  rent  upon  condition,  that,  if  the  rent  be  behind,  and  no 
sufficient  distress  upon  the  land,  the  lessor  may  re-enter  ;  if  the  rent  be  behind, 
and  there  be  a  piece  of  lead  or  other  thing  hidden  in  the  land,  and  no  other 
thing  there  to  be  distrained,  the  lessor  may  re-enter ;  for  the  distress  ought  to 
be  open  and  to  be  come-by.*'  I  am,  therefore,  of  opinion  that,  without  looking 
*5501  ^7®°^  ^^®  indenture  of  July,  *1757«  the  power  in  question  is,  within 
^  Uie  true  intent  and  meaning  of  that  indenture  and  the  legal  construc- 
tion thereof,  as  large  and  beneficial  a  power  of  re-entry  as  that  indenture 
required. 

But,  I  apprehend,  that,  in  judging  of  the  tme  intent  and  meaning  of  the  in- 
denture of  July,  1757,  in  tliis  respect,  we  are  at  liberty  to  look  at  the  state  of 
the  property  at  the  time  that  indenture  was  made,  and  see  to  what  restrictions 
it  was  then  subject,  and  what  rights  the  settlor  then  had.  The  settlor  has  used 
the  indefinite  words,  **  a  power  of  re-entry."  By  showing,  as  I  do,  that  there 
are  many  such  powers,  I  show,  that  there  is  an  ambiguity  in  those  words,  either 
latent  or  patent ;  and  may  I  not  refer  to  the  existing  state  of  the  property  at  the 
time  these  wordis  were  used,  to  see  what  was  the  intention  of  the  settlor,  and  in 
what  sense  she  used  those  words  f  This  is  the  first  time  I  have  ever  known  it 
doubted,  whether  the  estate,  and  interest,  and  powers  of  the  settlor  over  the 
estate  he  was  settling  was  admissible  in  proof.  I  am  not  oflfering  declarations 
of  what  the  party  said  she  meant ;  I  am  not  construing  a  legal  instrument  by 
the  acts  of  the  parties,  or  by  their  understanding  upon  it  (as  in  Cooke  v.  Booth 
Cowp.  810 ;)  but,  by  showing  the  circumstances  and  situation  of  the  party,  ana 
the  estates  and  interest  she  had  at  the  time,  I  am  enabling  the  house  to  judge 
what,  in  legal  construction,  was  her  meaning.  And,  I  am  not  aware,  that  there 
is  any  legal  authority  to  exclude  the  evidence  of  such  circumstances  and  situa- 
tion.    Doe  y.  Calvert^  2  East,  376,  certainly  is  not.     That  case  only  decided, 
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that  a  lease  of  20ih  March,  of  tillage  land  from  Idth  February  pvooeding,  of 
pasture  land  from  5th  April,  and  of  the  residue  from  12th  May,  reserving  die 
rent  in  April,  was  substantially  a  lease  from  April,  and,  therefore,  a  lease  not  in 
'possession  but  in  reversion  ;  and  the  custom  of  the  country,  that  these  r«iee« 
were  the  ordinary  periods  of  letting  was  admitted  without  objection,  and  ^ 
argued  upon  without  objection,  but  was  held  not  to  contract  the  power  so  as  to 
warrant  a  lease  before  April.  If  a  man  makes  any  deed  or  will,  have  I  not  a 
right  to  know  what  estate  he  had  at  the  time  he  made  such  deed  or  will ;  and, 
does  not  the  construction  vary,  in  some  cases,  according  to  the  estate  ?  If  I 
grant  a  man  an  estate  for  life,  without  saying  whether  for  his  life  or  mine,  is 
not  evidence  admissible  to  show  what  interest  I  had  in  the  premises  ?  For,  if  1 
was  tenant  in  fee,  he  will  take  an  estate  for  his  own  life  ;  if  I  was  tenant  in 
tail  or  for  life  only,  he  will  take  for  mine.  1  Shepp.  Touch.  88.  If  a  man  be- 
queath me  10,000/.  8  per  cent,  consols,  it  will  be  a  specific  legacy  if  he  have 
that  stock  at  the  time ; — not  specific,  if  he  have  it  not,  Selwood  v.  MUdmay^ 
Per  M.  R.  1797,  8  Ves.  310.  Evidence  is,  therefore,  admissible  in  such  case 
to  show  what  was  the  state  of  his  property  at  the  time  he  made  his  will,  and 
the  construction  upon  the  will  is  one  way  or  the  other,  according  to  the  result. 
In  Masters  v.  Masters^  1  P.  Wms.  421,  where  a  lady  by  her  will  gave  U,  to 
each  of  two  hospitals  in  Canterbury,  and  by  her  codicil  gave  5/.  per  annum  to 
**  all  and  every  the  hospitals,''  the  latter  legacy  would  have  been  void  for  uncer- 
tainty ;  but  it  appearing  (which  must  have  been  by  extrinsic  evidence)  that  the 
testatrix  lived  at  Canterbury  for  many  years,  and  died  there,  and  that  she  took 
notice  by  her  will  of  two  Canterbury  hospitals,  the  general  words  '*  the  hospi- 
tals "  were  limited  and  considered  as  intended  for  '*  all  the  hospitals  in  Canter- 
bury." But  the  case  to  which  I  wish  to  call  your  lordships'  particular  attention 
is  Ponnereau  v.  Poyniz,  1  Bro.  C.  C.  472.  The  testatrix,  there,  gave  to  Mary 
Poyntz  the  sum  of  500/.  *stoek  in  long  annuities ; — to  Mary  Haye  the  r«Kgo 
sum  of  500/.  stock  in  long  annuities ; — to  Miss  J.  L.  Barbauld  the  sum  ^ 
of  200/.  stock  in  long  annuities ;  the  interest  thereof  to  accumulate  till  she  attain 
21; — the  sum  of  100/.  stock  in  long  annuities  to  Miss  H.  Dawson  in  like  man- 
ner ;— and  the  residue  of  her  estate  both  real  and  personal  to  her  two  nephews. 
Parol  evidence  was  given  that  the  testatrix  had  only  120/.  per  annum  ]ong 
annuities ;  but  Lord  Tbuhlow  doubted  at  first,  whether  he  could  admit  that 
evidence  to  explain  the  words ;  and  he  afterwards  decreed  against  receiving  it, 
because  he  thought  it  would  produce  a  construction  against  the  direct  and  natu- 
ral meaning  of  the  words.  But,  upon  a  rehearing,  he  admitted  the  evidence, 
and  acted  upon  it  ;-^and  the  ground  of  his  decision  was,  that,  upon  the  face  of 
the  will  itself,  it  was  doubtful  whether  the  testatrix  meant  to  give  legacies  of 
1300/.  per  annuntj  or  only  a  gross  sum  of  1800/. ;  and  he  considered  the  stole 
of  the  testatrix's  fortune  applicable  to  the  oonsu-uction.  The  situation  of  the 
fortune  made  him  conclude,  she  never  could  have  meant  to  give  in  legacies  ten 
times  more  than  she  was  worth ;  and  he  let  in  the  evidence  not  to  control  a 
bequest  which  was  distinctly  and  accurately  described,  but  because,  upon  the 
whole  context,  it  was  uncertain  whether  she  meant  so  much  per  annum  or  so 
much  as  a  gross  sum.  He  thought  the  peculiarity  of  the  will  furnished  suffix 
cient  doubt  to  warrant  the  admission  of  collateral  evidence  to  explain  it ;  and 
that  the  statement  of  the  testatrix's  fortune  was  applicable  to  the  proof  of  that 
explanation.  Lord  Thurlow  decided  that,  therefore,  as  a  case  of  ambiguity  ;— 
as  a  case,  in  which,  from  the  use  of  the  ^*sum  of  500/.  stock"  and  the  ^  interest 
thereof,"  he  might  let  in  the  extrinsic  evidence  of  the  circumstonoes  of  the  tes- 
tatrix to  explain  what  was  her  meaning.  In  noticing  *this  case,  3  Ves.  r^m^ 
320,  Lord  Alvanlby  says.  Lord  Thumow's  only  doubt  was,  whether  '- 
parol  evidence  was  admissible  to  ascertain  whether  the  lestotrix  did  not  onean 
capital,  but  he  had  no  doubt  he  must  know  all  the  circumstances  of  her  affairs. 
A  pply  that  case  to  this.     The  evidence  here  is  not  to  produce  a  construction 
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agaiDBt  the  direct  a^d  natural  meaning  of  the  words ;  not  to  control  a  provision 
which  was  distinct  and  accurately  described ;  but  because  there  is  an  ambiguity 
upon  the  face  of  the  instrument ;  because  an  indefinite  expression  is  used  capa- 
ble of  being  satisfied  in  more  ways  than  one :  and  I  look  to  the  state  of  the 
property  at  the  time,  to  the  estate  and  interest  the  settlor  had,  and  the  situation 
in  which  she  stood  with  regard  to  the  property  she  was  settling,  to  see  whether 
that  estate,  or  interest,  or  situation  would  assist  us  in  judging  what  was  her 
meaning  by  that  indefinite  expression.  And,  then,  the  case  wUl  stand  thus : — 
Lady  Louisa  Barbara  Vernon  being  tenant  for  life  with  power  of  appointment 
in  fee  of  a  very  considerable  estate,  part  of  which  was  then  out  upon  leases  for 
lives  at  small  rents,  payable  partly  in  money  and  partly  at  her  election  in  fat 
capons,  subject  to  powers  of  re-entry  if  those  rents  should  be  behind  15  days 
and  there  should  be  no  sufficient  distress  upon  the  premises,  settled  that  estate 
with  powers  to  make  life  leases  of  that  part  of  the  estate  at  the  ancient  rents, 
so  afi  those  leases  should  contain  a  power  of  re-enfry  for  non-payment  of  the 
rent  thereby  reserved ;  and  with  power  to  make  leases  at  rack-rent  of  the  other 
parts  of  the  estate,  so  as  those  leases  should  contain  clauses  of  re-entry  if  the 
rent  were  in  arrear  26  days ;  and,  then,  the  question  is,  whether,  by  requiring 
upon  the  life  leases  generally  *'  a  power  of  re«entry,"  she  required  more  than 
^.. .-.  that  description  of  power  which  the  *then  life  leases  had.  She  must 
-^  be  taken  to  have  known  what  that  power  was ;  and  had  she  been  dis- 
satisfied with  it,  or  required  any  alteration,  can  it  be  supposed  she  would  hare 
contented  herself  with  the  indefinite  expression  •*  a  power  of  re-entry  ?"  When 
she  is  providing  for  the  rack-rent  leases,  where  the  right  of  distress  is  much 
more  important,  she  gives  the  tenant  2S  days ;  and,  can  it  be  believed,  that  she 
intended  to  be  less  indulgent  where  the  rent  bore  scarcely  any  relation  to  the 
value  of  die  property  ?  I  cannot  believe  she  did ;  and  for  these  reasons,  because 
the  settlor  has  not  said  what  particular  species  of  power  she  required,  and  this 
is  a  reasonable  power,  and  the  very  power  in  force  upon  this  estate  at  the  time 
this  settlement  was  made.  I  submit  to  your  lordships,  that  this  lease  was  war- 
ranted by  the  power,  and  that  the  judgment  of  the  King's  Bench  ought  to  be 
affirmed. 

Wood,  B.  My  lords^— In  answer  to  the  question  proposed  by  your  lord- 
ships, which  is,— ^*  Whether  having  due  regard  to  the  true  intent  and  meaning 
of  the  indenture  of  the  2d  July,  1757,  according  to  the  legal  construction  of  the 
indenture,  as  stated  in  the  special  verdict,  and  having  also  due  regard  to  the 
legal  effect  of  all  the  facts  and  circumstances  found  by  the  special  verdict,  the 
demise  of  the  5th  December,  1808,  as  the  aame  is  stated 'in  the  special  verdict 
is  for  any  and  what  reasons  invalid  f '*-^I  am  of  opinion  that  the  power  con- 
tained in  the  marriage  settlement  is  well  executed. 

That  power  applies  to  lands  **  leased  for  .lives  or  for  years  determinable  on 
lives,  to  any  person  or  persons  in  possession  or  reversion  ;*'  and  one  of  the 
conditions  of  such  letting  is  in  these  words,  ^  and  so  as  there  be  contained  in 
every  audi  lease  a  power  of  re-entry  for  non-payment  of  the  rent  thereby  to  be 
♦SS'SI  'f®*®'^®^'"  There  is  another  power  of  re-entry  which  applies  to  ♦leases 
-'for  years  absolute,  not  exceeding  21  years,  to  take  effect  in  possession, 
and  to  be  made  at  as  beneficial  yearly  rent  as  was  then  paid,  or  the  most  im- 
proved rent  without  fine  or  foregift ;  and  there  it  is  provided,  that  there  be  con- 
tained a  clause  of  re-entry,  in  case  the  rent  or  rents  thereupon  to  be  reserved  be 
behind  or  unpaid  by  the  space  of  28  days  after  the  time  appointed  for  payment. 

The  lease  in  question  is  under  the  first  power,  which  provides  re-entry  on 
non-payment  of  the  rent  generally,  without  prescribing  any  time  of  r^-entry  at 
all,  or  any  special  terms  whatsoever.  The  proviso  in  the  lease  in  question  is, — 
if  the  yearly  rent  of  2/.,  or  any  of  the  duties,  services,  reservations,  and  pay- 
ments thereby  reserved  shall  be  behind,  unpaid,  or  undone  in  part  or  in  all,  by 
the  space  of  fifteen  days  afler  any  of  the  times  of  payment  or  performance,  and 
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no  sufficient  distress  or  distresses  can  be  had  or  taken  whereby  the  same  and  all 
arrearages  may  be  raised.  It  it  contended  on  the  part  of  the  defendant  in  error, 
hat  this  proviso  of  re-entry  in  the  lease  is  not  such  a  one  as  is  required  by  the 
settlement,  inasmuch  as  it  has  limited  a  time  for  re-entry,  which  the  power  has 
not ;  and,  inasmuch  as  it  is  clogged  with  a  condition,  that  there  be  no  sufficient 
distress,  which  the  settlement  does  not  mention. 

The  clause  requires  no  more  than  a  power  of  re-entry  for  non-payment  of 
rent,  giving  it  no  qualification  or  modification  at  all.  There  is  a  clause  of  re- 
entry, and  that  is  a  literal  compliance.  But  though  the  power  is  general,  I 
admit  it  must  be  executed,  not  in  a  fraudulent  or  illusory  manner,  but  in  a  rea- 
sonable manner ;  such  as  the  law  will  deem  reasonable.  In  the  clause  of  re- 
enUry  for  the  rack-rent,  the  time  is  limited,  viz.  28  days.  I  admit  that  cannot 
be  departed  from.  Why  was  no  time  limited  in  this  ?  Because  the  settlement 
meant  to  leave  it  to  the  discretion  of  the  tenant  for  life,  to  insert  *such  a  r^ee/t 
reasonable  power  of  re-entry  as  might  secure  the  rent  to  the  reversioner.  ^ 
The  object  of  re-entry  is  merely  to  secure  the  rent,  and  has  been  always  so  con- 
sidered in  law  and  equity ;  and  when  I  see  that  object  is  secured  reasonably 
and  fairly,  and  we  are  not  tied  down  to  any  specific  terms,  I  think  the  power 
ia  well  executed,  being  according  to  the  intention  of  the  parties.  I  think  we 
ought  to  consider  the  deeds  and  acts,  ui  re$  nmgis  valeat  quam  pereai.  In 
Cother  v.  Merrick^  Hardr.  89,  in  the  Exchequer,  on  a  special  verdict,  the  ques- 
tion was,  whether  the  lease  was  a  good  lease  within  the  statute  32  H.  8,  c.  28. 
That  statute  is  to  enable  tenants  in  tail  to  make  leases  to  bind,  as  if  they  were 
tenants  in  fee  simple.  The  second  section  is,  provided  such  leases  be  not  for 
more  than  21  years,  and  provided  that  upon  every  such  lease,  there  be  reserved 
payable  to  tlie  lessors,  Uieir  heirs  and  successors,  to  whom  the  said  lands  should 
have  come  after  the  deaths  of  the  lessors,  if  no  such  lease  had  been  thereof 
made,  and  to  whom  the  reversion  thereof  shall  appertain,  according  to  their 
estates  and  interest,  so  much  yearly  ferm'  or  rent,  or  more,  as  had  been  accns- 
tomably  paid.  The  lease  was  made  reserving  the  rent  to  the  heirs  and  assigns 
of  the  lessor,  who  were  not  the  heirs  in  tail  entitled  to  the  rent,  yet  it  was  held 
a  good  lease.  Hill,  B.,  says,  **  In  the  exposition  of  statutes,  the  judges  must 
make  such  a  construction  as  to  advance,  and  not  to  frustrate  the  intention  of  the 
makers.'*  Parker,  B.,  says,  "  It  is  the  office  of  a  judge  to  preserve  and  not 
to  destroy  an  estate."  In  this  case  the  judges  gave  their  rational  construction  to 
the  lease,  which  gave  it  effect.  So,  here,  in  ihis  case  before  your  lordships,  I 
conceive  we  ought  to  do  the  same,  taking  the  true  interpretation  of  the  power 
to  be  to  leave  the  mode  of  re-entry  to  the  direction  of  the  lessor.  Has  that  been 
*fkirly  and  bond  fide  and  reasonably  executed  f  Is  the  period  of  15  days  r^irgi^ 
a  reasonable  time  to  allow  for  re-entry  7  In  tlie  case  of  rack-rent,  28  ^ 
days  is  expressly  given ;  if  the  parties  have  thought  that  a  reasonable  time, 
surely,  the  15  days  must  be ;  it  is  the  usual  time  as  found  by  the  jury ;  the  law 
will  judge  what  is  a  reasonable  time. 

The  last  objection,  which  was  mostly,  if  not  entirely,  relied  on,  was  the  clog- 
ging the  right  of  re-entry  with  the  condition  of  there  being  no  sufficient  distress. 
Is  Uiat  reasonable,  with  reference  to  the  law,  as  it  stood,  when  the  lease  was 
made  ?  I  conceive  it  is.  The  2d  July,  1757,  was  the  date  of  the  deed  of  set- 
tlement, which  gives  the  power  of  leasing,  and  which  was  subsequent  to  the 
statute  of  the  4  Geo.  2,  c.  28,  which  was  in  the  year  1731,  which  regulates 
the  powers  of  re-entry  for  the  non-payment  of  rent.  Before  the  making  of  this 
statute,  the  carrying  into  execution  a  power  of  re-entry  was  attended  with  great 
difficulty  and  nicety.  There  must  have  been  a  demand  of  the  rent  upon  the 
land ;  if  there  were  a  house,  it  must  have  been  demanded  at  the  fore  door ;  and 
it  must  have  been  demanded  at  a  convenient  time  before  the  sun-setting  of  the 
last  day  of  payment,  so  as  that  money  might  be  numbered  and  received.  The 
landlord  then  had  to  make  an  actual  entry  and  bring  an  ejectment.     If  all  these 


557J  2  Broderip  &  Bingham.  273 

circumstances  were  not  critically  and  exactly  performed,  he  lost  the  right  of  re- 
entry for  that  time,  and  was  forced  to  wait  tHl  other  rent  occurred ;  and  then 
had  to  make  fresh  demand  and  re-entry  for  the  subsequent  rent.  If  he  had 
complied  with  these  formalities,  and  broui^ht  his  ejectment,  it  was  the  uniform 
practice  of  a  court  of  equity  to  relieve  against  a  forfeiture  upon  payment  of  the 
rent  and  costs,  considering  the  clause  of  re-entry  as  a  mefe  security  for  payment 
of  rent.  What  is  the  alteration  made  by  the  statute ;  it  has  dispensed  with  the 
*5581  *^<'''^'^^^i^^^  attending  re-entries  at  the  common  law,  and  said  that  when 
-*  the  landlord  has  a  right  to  re-enter,  and  half  a  year's  rent  is  in  arrear,  he 
shall  and  may  at  once  bring  his  ejectment,  and  recover  possession,  provided 
there  is  no  sufficient  distress  to  be  found  on  the  premises  to  countervail  the 
arrears  then  due.  The  tenant,  also,  may  pay  or  tender  the  rent  and  costs  to  the 
landlord  or  hts  attorney,  or  pay  the  same  into  court  before  trial,  and  all  proceed- 
ings shall  cease.  The  policy  of  this  law  is  to  prevent  forfeiture  for  non-pay- 
ment of  rent,  and  to  facilitate  the  landlord's  remedy  for  the  recover}'  of  it :  and, 
at  the  same  time,  the  legislature  has  thought  it  right  to  impose  this  condition  :-— 
you  shall  not  eject  the  tenant  if  there  be  a  sufficient  distress  to  secure  the  rent; 
you  may  have  an  action  or  a  distress  as  soon  as  the  rent  is  due,  without  waiting 
fifteen  days.  It  is  said,  "  still  the  statute  leaves  the  common  law  remedy  open 
to  a  landlord,  if  he  will  comply  with  the  formalities  of  the  demand  at  the  last 
hour  of  the  day,  and  make  re-entry ;  and,  in  tliat  case,  the  necessity  of  distress 
is  not  imposed  on  him."  What  then  ?  Why  the  tenant  will  be  relieved  against 
the  forfeiture  in  a  court  of  equity  ;  yet  it  does  not  seem  clear,  even  in  that  case, 
that  the  statute  does  not  shut  the  door  against  proceedings  by  re-entry  at  the 
common  law  ;  but,  upon  that,  I  do  not  found  my  opinion.  The  words  of  the 
statute  are,  '*  that  the  landlord  shall  and  may  bring  ejectment ;"  and  ahaU  is 
imperative.  Under  the  statute  of  8  and  0  W.  3,  c.  11. — An  act  for  the  better 
preventing  frivolous  and  vexatious  suits  in  actions  fd^  penalties  for  non-per- 
formance of  covenants, — the  plaintiff  may  assign  as  many  breaches  as  he  shall 
think  fit.  It  was  at  first  contended  that  the  statute  was  not  compulsory  on  the 
plaintiff  to  assign  breaches ;  for,  that  the  statute  was  made  for  his  benefit,  and 
therefore  he  might  waive  it,  and  leave  the  defendant  to  his  remedy  in  equity : 
*559n  ^^^  ^^  courts  in  'Westminster  Hall  held  it  to  be  compulsory  on  Uie 
-'  plaintiff  to  assign  breaches  and  assess  damages,  and  the  defendant  shall 
not  be  put  to  seek  relief  in  equity.  This  is  the  fair  construction  to  be  put  on 
the  statute  of  the  4th  Geo.  2,  where  the  words  are  stronger,  being  '*  shall  and 
may ;"  and,  upon  the  same  principle,  if  this  be  the  true  construction  of  the 
statute,  and  there  is  no  decision  to  the  contrary,  then  there  is  an  end  of  the 
question ;  for  the  lease  will  then  have  expressed  no  more  than  that  condition 
which  the  statute  requires.  It  might  not  be  necessary  to  express  the  condition, 
because  the  law  imposes  it.  But  I  will  suppose  it  to  be  left  open  to  the  land- 
lord to  proceed  in  the  old  way,  as  before  the  statute,  and  a  reasonable  clause  of  ^ 
re-entry  is  all  that  the  power  required ;  can  the  adoption  of  the  same  condition 
which  the  legislature  has  adopted  in  similar  cases,  be  considered  as  unreason- 
able ?  The  case  of  Coxe  v.  Doff^  13  East,  118,  has  been  cited  as  an  authority 
of  the  Court  of  King*s  Bench,  that  the  inserting  a  condition  of  re-entry  in  a  lease* 
made  under  a  power  in  these  words,  **•  in  case  no  sufficient  distress  can  be  takent 
on  the  premises,"  they  not  being  in  the  power,  was  not  a  good  execution  of 
that  power.  I  doubt  very  much  the  propriety  of  that  decision ;  but,  be  thati 
case  as  it  may,  it  is  different  in  one  material  feature  from  the  present  case.  The- 
re-entry required  was  for  non-payment  of  the  rent  reserved  by  the  space  of 
twenty-one  days ;  so  that  there  was  a  specification  of  a  particular  mode,  and: 
therefore  it,  perhaps,  might  be  inferred  no  other  qualification  would  be  war- 
ranted. Here  no  time  is  limited :  a  power  of  re-entry  generally  is  all  that  is 
required ;  and,  therefore,  I  think  reasonable  qualifications  may  be  made. 

In  this  present  case,  which  was  only  a  few  years  afterwards,  the  same  court 
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thought  this  power  well  executed.  *They  raust  have  thought  their  r#ie^ 
former  decision  was  wrong,  or  that  this  case  was  distinguishable^  from  ^ 
it :  Lord  Ellenborouoh  and  Mr.  Justice  Bayley  sat  upon  both  those  cases. 
But,  whatever  may  be  the  construction  upon  the  statute  of  the  4  Geo.  2, 1  do 
not  rest  my  opinion  upon  that.  My  opinion  is  founded  upon  this,  that  the 
power  of  leasing  leaves  it  to  the  discretion  of  the  lessor  to  make  a  reasonable 
lease :  and  that  the  power  of  re-entry,  which  is  contained  in  this  lease,  is  a  rea* 
sonable  one ;  and,  therefore,  I  think  that  the  lease  jp  not  invalid. 

Graham,  B.  In  answer  to  the  question  proposed  by  your  lordships,  I  have 
to  submit,  that,  in  my  opinion,  the  demise  of  the  5th  September,  1803,  is  valid ; 
and  as  so  much  difference  of  opinion  appears  lo  exist  on  tlie  subject,  I  feel  it 
incaimbent  on  me  to  offer  to  your  lordships  the  reasons  which  have  led  me  to 
the  formation  of  mine. 

My  lords,  the  question  arises  out  of  the  settlement  of  Louisa  Barbara  Mansel 
(made  on  her  marriage  with  George  Venables  Vernon,  afterwards  Lord  Vernon,) 
of  the  20th  July,  1757,  to  the  uses  of  the  parties,  and  issue  of  the  marriage,  and 
finally  to  the  use  of  her  appointment  by  will,  and  in  default  of  such,  to  her.rigfat 
heirs.  Lady  Vernon,  by  her  will  of  die  5th  August,  1803,  gave  the  lands  de- 
mised to  her  by  her  father.  Lord  Mansel,  and  included  in  that  settlement,  sub- 
ject to  her  husband,  liord  Vernon's  life  estate,  to  Thomas  Lord  Clarendon 
for  life,  (who  is  since  dead,)  remainder  to  William  Augustus  Henry  Villiers 
Mansel  in  fee,  under  whom  the  lessors  of  the  defendant  in  error  claim. 

Lady  Vernon  died  in  1786,  and  Lord  Clarendon  and  Lord  Vernon  before 
the  day  of  the  demise.  The  proviso  in  the  settlement  which  raises  the  ques- 
tion, is  this,  *'  That  it  shall  be  lawful  for  George  Lord  Vernon,  and  Lady 
*Vemon,  from  time  to  time  during  their  respective  lives,  when  in  pos-  r«eg« 
session,  or  entitled  to  the  rents  and  profits  of  the  lands  so  limited,  to  ^ 
dentse  on  lease  such  pa|ts  of  the  lands  as  now  are  leased  for  life  or  lives,  or  for 
years  determinable  on  the  dropping  of  a  life  or  lives,  to  any  person  or  persons 
in  possession  or  reversion,  for  one,  two,  or  three  lives,  or  for  any  number  of 
years  determinable  on  the  dropping  of  one,  two,  or  three  lives,  so  as  there  be 
not  any  greater  estate  or  interest  subsisting  at  one  time,  than  what  will  deter* 
mine  on  the  dropping  of  three  lives,  and  so  as  on  every  such  lease  there  be  re* 
ierved  the  ancient  and  accustomed  yearly  rent^  duties  and  services^  or  more,  or 
as  great  as  now  are,  or  at  any  time  were  reserved,  or  a  just  proportion,  (except 
heriots,  which  may  be  varied,  altered,  or  compounded  for,  at  the  will  of  Lord 
and  Lady  Vernon,)  such  rents,  duties,  and  services  to  go  along  witli  the  rever- 
sion, or  remainder  of  the  premises  expectant  on  the  determination  of  such  leases ; 
*'  and  so  as  there  be  contained  in  every  such  lease  a  power  of  re-entry  for  non- 
payment of  the  rent  thereby  to  be  reserved."  There  is,  then,  the  usual  power 
of  leasing  the  other  parts  of  the  lands,  for  years  not  exceeding  21;  **  so  as  there 
be  contained  a  clause  of  re-entry  in  case  the  rents  be  behind,  and  unpaid,  by  tho 
space  of  28  days  after  the  times  appointed  for  payment  thereof."  Thirdly,  a 
power  of  leasing  mines  guarded  only  by  the  usual  covenants. 

On  the  5th  of  September,  1803,  Lord  Vernon,  then  tenant  for  life,  executed 
the  lease  in  question.  It  contains,  after  the  usual  reservation,  a  covenant  for 
the  lessees  to  pay  yearly  at  Michaelmas,  and  Lady-day,  the  yearly  rent  of  2/., 
and  the  said  duties,  heriots,  &,c,;  there  are  other  reservations,  such  as  a  pair  of 
fat  capons,  or  Is.  6:L  at  the  election  of  tlie  person  entitled  to  the  rent,  a  heriot 
of  40s.  and  also  doing  suit  of  mill  at  the  mill  of  Lord  Vernon,  or  other  person 
entitled  to  the  *inheriiance.  All  these  directions  are  strictly  observed  r^ego 
in  the  lease,  yet  how  the  penner  of  the  lease  was  enabled  to  be  correct  ^ 
in  those  reservations,  but  by  the  aid  of  the  then  subsisting,  or  former  leases,  I 
cannot  readily  conceive.  But  it  seems  he  is  mistaken,  though  with  the  same 
guides,  in  the  clause  of  re-entry  for  non-payment  of  rent ;  for  it  is  said  he  has 
unwarrantably,  and  without  authority  or  power,  given  15  days  respite,  and  an 
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nexed  a  qualification  tliat  no  sufficient  distress  can  or  may  be  had  on  the  pre- 
mises, whereby  the  arrearages  of  this  1/.  half-yearly  rent  may  b^  fully  raised, 
levied,  and  paid. 

And  the  question  is,  whether  this  lease  with  a  clause  of  re-entry  so  qualified, 
is  a  proper  and  valid  execution  of  the  power  created  by  the  settlement  t  Whether 
it  be  so  or  not,  must  depend  on  these  considerations,  viz.  whether  it  is  substan- 
tially conformable  to  the  intention  of  the  creator  of  the  power,  suitable  and  ade- 
quate to  its  object  and  purpose ;  and  not  injurious  or  inconvenient  to  the  person 
next  in  remainder  or  succession. 

I  will  not  trouble  your  lordships  with  cases,  to  show  that  powers  of  this  kind 
should  receive  a  liberal  construction.  I  ask  only  the  construction  of  plain  com- 
mon sense  :  but,  as  these  powers  pervade  the  settlements  of  all  the  great  and 
potent  families  of  the  kingdom,  it  is  important  that  the  execution  of  them  should 
not  be  avoided  on  slight  or  immaterial  departures,  even  from  a  prescribed  form, 
still  less  where  no  specific  form,  but  a  general  direction  is  given.  A  prudent 
father,  tenant  for  life,  with  such  a  power,  makes  his  leases  with  the  fairest  in 
tention ;  he  provides  for  his  wife  and  younger  children  by  his  savings  and  per 
sonal  estate ;  his  eldest  son  succeeds  him,  and,  upon  an  objection  of  this  kind, 
avoids  his  leases,  and  the  personal  estate  of  the  father  is  exhausted  to  indem- 
nify the  lessees.  This  consideration  would,  I  may  presume,  dispose  your 
*5631  *1®^^^^P^  ^^^  ^  ^^  ^i^^  ^"  ^^®  construction  of  the  execution  of  these 
-^  powers,  but  to  give  efiect  to  them  when  they  are  fairly  and  honesdy 
executed,  and  without  injury,  or  sensible  inconvenience  to  the  remainder-man. 

What,  then,  did  the  maker  of  this  power  mean  by  the  words  **  so  as  there 
be  contained  in  every  such  lease  a  power  of  re-entry  for  non-payment  of  the 
rent  ?'*  l*he  maker  does  not  say  what  power, — ^he  prescribes  no  form  of  the 
clause.  What  is  it,  but  a  general  direction  to  insert  a  clause  of  re-entry  be- 
cause of  non-payment  of  rent,  that  is,  where  the  rent  is  not  duly  paid  ?  This 
general  direction  was  never  intended  to  be  inserted  verbally  in  the  future  lease ; 
it  left  the  verbal  exposition  and  specific  form  of  the  clause  to  further  care  and 
provision  ;  no  conveyancer  would  think  of  transcribing  the  terms  of  this  gene- 
ral direction.  Besides,  **a  power  of  re-entry*'  for  non-payment  of  rent  neces- 
sarily implies  a  selection  of  one  out  of  several.  It  might  be  a  power  of  re- 
entry at  common  law,  or  under  the  statute,  or,  what  is  likeliest  of  all,  a  power 
such  as  had  been  inserted  in  all  former  leases  of  the  same  subject,  and  in  the 
very  lease  which  was  surrendered  to  make  way  for  the  present.  I  repeat  it, 
therefore,  that  this  general  direction  necessarily  calls  for  the  exercise  of  judg- 
ment in  preparing  the  clause.  I  speak  not  of  a  definitive  judgment,  that  must 
ultimately  rest  with  a  court  of  law,  or  equity ;  but  of  a  juq^ent  of  the  person 
who  executes  the  power,  or  his  conveyancer,  as  to  what  power  is  meant ;  the 
answer  to  which,  to  me,  appears  obvious,  clear,  and  necessary,— -a  power  fit, 
suited,  and  adequate  to  the  occasion.  Then,  what  is  the  object  and  occasion  t 
The  coercive  means  of  enforcing  the  payment  of  rent :  for  my  error,  if  it  be 
an  error,  is  this,  that  clauses  of  re-entry  are  intended  for  that  purpose  only,  and 
that  courts  of  equity  would,  at  no  time,  suffer  them  to  be  used  for  any  other 
*5IU1  P^'P^'^  *  ^"^  ^^^  ^^  ^^^  clause  of  *re-entry  in  this  lease  had  been  un- 
-^  qualified,  as  it  is  contended  it  ought  to  have  been,  a  court  of  equity 
would  have  enjoined  the  landlord,  on  payment  of  the  rent  in  arrear,  and  costs ; 
so  that  the  remainder-man  would  not  have  been  at  all  the  better  for  the  unqua- 
lified clause.  Looking,  tlierefore,  at  this  general  direction  as  referring  to  the 
exercise  of  some  judgment  or  discretion  to  be  used  in  the  formal  execution  of 
this  power,  let  me  consider  in  what  manner  a  tenant  for  life  most  anxious  to 
execute  it  with  scrupulous  fidelity,  would  act.  He  would  consult  his  man  of 
the  law.  This  lawyer  reads  this  general  direction,  he  finds  he  must  look  into 
former  or  subsisting  leases,  to  know,  first,  what  lands  were  formerly  letten  ibr 
leases ;  secondly,  what  the  rents  were  before,  and  at  the  then  moment ;  thirdly, 
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what  heriots  had  been  heretofore  reserved,  what  duties,  what  other  reservations 
were  to  be  made  and  secured.  Could  he  forbear,  or  would  he  be  bound  to  for- 
bear to  look  into  the  clause  for  non-pay raeut  of  these  nominal  rents  ?  Were 
he  so  bound,  I  should  much  regret  that  the  law  had  established  a  rule  which 
excluded  the  very  best  information  he  could  obtain.  But  suppose  that  he  must 
shut  his  eyes  to  those  clauses  in  former  leases  and  in  the  very  subsisting  lease 
of  the  same  lands,  he  must,  in  the  first  instance,  consider  what  is  a  fit  and  pro- 
per clause  for  the  purpose.  He  would  naturally  say,  I  cannot  pen  this  clause 
in  the  language  of  the  settlement ;  and,  if  I  make  it  without  any  qualification 
by  a  more  obvious  and  easy  means  of  obtaining  the  rent,  I  make  it  a  re-entry 
at  common  law,  with  all  the  inconveniences  attending  it,  and  its  ultimate  con* 
trol  in  a  court  of  equity.  He  would,  therefore,  conclude  that  he  had  better  take 
the  statute  of  the  4th  Geo.  2d,  c.  2,  for  his  guide,  and  pen  the  clause  in  the 
manner  which  that  statute  seems  to  have  pointed  out,  on  a  view  of  the  law  and 
equity  applicable  to  that  subject.  I  cannot  be  supposed  to  *mean  that  r«f.|»e 
this  first  exercise  of  judgment  in  preparing  a  proper  clause  could  ulti-  ^ 
mately  weigh,  if,  in  the  execution  of  the  power,  the  lawyer  had  misconstrued 
its  meaning  and  the  intention  of  the  maker ;  nor  can  I  be  supposed  to  mean 
that  the  validity  of  the  execution  of  the  power  could  properly  be  left  to  a  jury ; 
— the  decision  on  that  point  could  only  be  by  a  court  of  law  or  equity. 

I  have  said  that  the  clauses  for  re-entry  in  the  former  and  subsisting  leases 
were  a  proper  guide  to  the  exercise  of  discretion  in  preparing  those  clauses ; 
but  I  say  it,  subject  to  the  doubt  which  some  may  entertain  ;  and,  if  I  am  not 
allowed  to  use  that  evidence,  I  do  not  feel  that  the  argument  in  support  of  my 
view  of  this  question  is  much  impaired ;  though,  with  that  evidence,  the  point 
is  decided.  But  I  take  this  to  be  a  case  very  different  from  Cooke  v.  Booths 
which  I  know  has  been  overruled  by  many  subsequent  approved  decisions. 
In  that  case  the  Court  of  King's  Bench  were  called  upon  to  put  a  construction 
on  a  written  and  explicit  covenant  of  no  ambiguity,'  or  if  any,  of  a  patent  am- 
i)iguity ;  it  was  a  covenant  to  grant  a  new  lease,  on  the  dropping  of  one  of  three 
lives,  for  the  lives  of  the  two  remaining  and  the  third  life  under  the  same  rents  and 
covenants.  But  this  is  not  a  question  on  the  language  of  a  written  instrument; 
it  is  impossible  to  contend,  that  it  should  be  literally  transcribed  into  the  clause; 
it  must  have  some  modification  :  and,  if  you  admit  any,  yon  admit  the  exercise 
of  common  sense  and  the  consideration  of  the  fitness  and  propriety  of  the 
power ;  and,  to  my  apprehension,  you  admit  inquiry  as  to  what  clause  of  re- 
entry the  setder  meant.  She  has  bid  you  look  to  former  leases  as  to  the  lands 
so  usually  letten,  the  usual  rents,  heriots,  services,  and  covenants  for  their  reco- 
very, and  for  doing  suit  at  the  mill ;  has  she  not,  therefore,  bid  yon  look  for 
what  was  the  usual  and  proper  clause  of  re-entry  for  non-payment  of  those 
nominal  rents  ?  *This  extrinsic  evidence  is  not  resorted  to  for  the  pur-  ri^^ftf^ 
pose  of  explaining  the  written  and  unfolded  language  of  an  instrument,  ^ 
but  as  a  guide  how  to  unfold,  and  prepare  a  future  instrument  under  a  general 
direction,  to  observe  in  all  particulars  what  had  theretofore  been  done.  That  is 
the  substance  of  all  the  restrictions ; — **  do,  as  has  been  done  heretofore."  But 
I  do  not  wish  to  involve  the  case  in  this  discussion  ;  though,  for  my  own  part, 
I  think,  the  facts  found  by  this  special  verdict  and  rightly  admitted  in  evidence 
decide  the  question. 

As  to  tlie  question  arising  on  the  assumption,  that  the  giver  of  the  power 
meant  that  the  clause  of  re-entry  should  be  simple  and  absolute,  it  is  said,  with 
great  impression  on  many,  that  there  is  a  manifest  distinction  between  a  simple 
power  of  re-entry,  and  a  power  clogged,  as  it  is  said,  with  a  condition  or  trou- 
blesome qualification  ;  but  the  question  is  not  on  a  difference  of  terms,  but  on 
a  difference  in  substance  and  eflfect ;  a  difference  which  may  sensibly  injure 
the  remainder-man ;  not  on  a  difiference  which  leaves  him  eflfectually  in  the 
same  situation,  or,  as  I  think,  in  a  situation  which  may  be  proved  to  be  better 
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To  judge  of  this,  let  me  suppose,  that  a  clause,  such  as  has  been  suggested,  had 
been  inserted  in  the  present  lease ; — ^how  would  it  have  availed  the  remainder- 
man ?  He  must  have  begun  by  a  demand  of  his  rent  of  1/.  at  proper  time  and 
place.  It  is  hardly  necessary  to  quote  Co.  Litt.  153  a,  154  a,  201  and  202,  to 
show  with  what  punctilious  and  expensive  accuracy  this  must  be  done ;  the 
preamble  of  4th  Geo.  2,  sufficiently  shows  how  much  tllose  niceties  were  felt 
as  impediments.  He  must  then,  with  as  much  trouble  and  expense  serve  his 
ejectment,  and  for  a  rent  arrear  of  1/.,  and  he  is  immediately  met,  first,  by  thi 
disgrace  of  such  a  proceeding,  and  then  by  a  bill  in  equity,  with  a  tender 
*RA7n  *of  his  1/.  and  costs.  I  may  presume,  that  it  was  the  knowledge  and 
-'  prevalence  of  this  equity,  that  gave  occasion  to  the  statute  4th  Geo.  2d, 
which  empowered  the  courts  of  law  to  exercise  the  equitable  jurisdiction,  and 
provided,  on  the  one  hand,  an  easier  remedy  for  the  landlord  to  enforce  the 
payment  of  his  rent ;  and,  to  the  tenant,  a  more  prompt  and  less  expensive  re- 
lief, when  powers  of  re-entry  were  abused.  I  do  not  contend,  that  this  statute 
has  taken  from  the  landlord  his  right  of  reserving  to  himself  a  power  of  re- 
entry absolute ;  but  it  excludes  him  from  all  benefit  under  the  statute,  if  he 
does  not  pursue  the  steps  which  it  points  out ;  and,  when  a  question  arises,  as 
here,  of  a  fit  and  proper  power  of  re-entry  for  non-payment  of  rent,  what  bet- 
ter guide  presents  itself  for  the  judgment  of  a  man,  who  is  to  prepare  the 
clause,  than  the  directions  of  a  statute  framed  on  the  view  of  all  the  legal  rights 
of  the  landlord,  an^  the  equitable  relief  of  tlie  tenant  ?  And,  we  may  remem- 
ber, that,  when  this  power  was  created,  the  statute  of  4  Geo.  2  had  passed 
many  years,  and  its  operation  was  known  and  prevalent. 

My  lords,  I  have  said,  that  the  giver  of  this  power  meant  by  the  words  used, 
a  power  fit,  and  suited,  and  adequate  to  the  occasion  ;  that  is,  to  its  proper  and 
allowable  use,  the  security  and  enforcement  of  the  payment  of  the  rent :  and,  I 
take  it  for  a  clear  principle  of  equity,  that  the  landlord  shall  use  it  for  no  other 
purpose.  But,  two  inconveniences  are  pointed  out,  as  afliecting  the  remainder- 
man ;  first,  that  of  proving  that  there  was  no  sufficient  distress  on  the  premises ; 
secondly,  the  delay  and  expense  of  a  replevin.  The  first  is  applied  to  an  estate 
for  lives,  where  the  rent  is  merely  nominal  and  intended  only  to  preserve  the 
relation  of  landlord  and  tenant  and  the  right  to  future  fines.  It  is  almost  im- 
possible to  suppose  property  of  that  kind  so  dismantled  as  that  the  landlord 
•Sflftl  ®^®**^^  ^®  P"'  ^  *"y  *difliculty  to  find  a  cow,  or  horse,  or  piece  of  fur- 
-J  niture  to  pay  a  rent  of  1/. :  and,  with  respect  to  the  second  difiiculty, 
the  same  may  be  said  of  the  improbability  of  any  replevin  for  so  small  a  rent 
But,  the  best  answer  is,  that,  if  the  clause  of  re-entry  stand  ever  so  absolute, 
the  tenant,  though  he  would  not  be  heard  in  equity  to  say  that  there  was  a  suf- 
ficient distress  on  the  premises,  could  stay  the  proceedings  at  law  on  payment 
of  the  rent  and  costs ;  for,  I  take  it,  that  it  was  always  and  originally  in  the 
jurisdiction  of  a  court  of  equity  to  relieve  against  clauses  of  re-entry  for  non- 
payment of  rent,  where  the  tenant  was  ready  to  pay  the  rent,  or  to  give  better 
security,  if  required,  for  the  punctual  payment  of  it ;  whatever  doubts  the  courts 
of  equity  might  entertain  of  clauses  of  re-entry  for  breaches  of  other  covenants, 
where  it  might  not  be  so  easy  to  place  the  landlord  in  that  situation  with  regard 
to  his  property,  which  he  had  a  right,  by  all  means,  to  secure  to  himself. 

My  lords,  with  respect  to  the  cases  cited,  I  shall  confine  myself  to  a  very 
few  observations  on  only  two, — those  of  Coxe  v.  Day  and  Hotley  v.  Scot> 
With  respect  to  the  former,  I  am  reported  to  have  expressed  myself  too  strongly 
by  saying,  that  it  was  contrary  to  law  and  common  sense ;  and  those  expres- 
sions have  been  justly  animadverted  on  by  one  of  my  learned  brethren.  I  do 
not  recollect  to  have  used  such  expressions,  as  applied  to  that  case ;  but,  if  in 
the  warmth  of  argument,  any  such  expressions  did  escape  me,  I  have  only  to 
regret  that  I  have  been  so  faithfully  reported.  This,  however,  I  may  say,  that, 
from  mv  manner  of  introducing  my  own  opinion,  I  could  not  fairly  be  under- 
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Btood  in  mean  an  attack  on  that  auUiority  so  unbecoming.  I  certainly  mentioned 
that  case  as  standing  in  the  way  of  the  present  decision,  and  opposed  to  it  the 
contrary  decision  of  Hotley  v.  Scot,  that,  in  that  equipoise  of  authorities,  I  might 
more  fairly  exercise  my  *own  judgment ;  and  I  said  upon  that  occasion,  r^s^g 
what  I  now  repeat,  that,  notwithstanding  the  imperfect  printed  report  of  ^ 
Hofley  V.  Scot^  it  is  impossible  to  read  Mr.  Butler's  note,  (whatever  may  be 
said  of  his  then  youth  and  inexperience,)  and  not  to  see,  that  the  point  of  the 
effect  of  a  qualification  similar  to  the  present  was  distinctly  made,  argued  upon» 
and  overruled ; — Lord  Mansfield  saying,  as  I  apprehend,  with  perfect  accu- 
racy and  truth,  that  the  clause  was  a  reasonable  one  and  conformable  to  the 
statute  of  Geo.  2  ;  and  that  clauses  of  re-entry  for  non-payment  of  rent  were, 
in  equity,  considered  only  as  die  means  of  enforcing  the  payment  of  it.  But, 
perhaps,  your  lordships  may  think  the  case  of  Coxe  v.  Day  distinguishable  from 
the  present.  The  observation  of  my  learned  brother,  who  first  delivered  his 
opinion,  is  material :  and,  in  that  case,  there  was  no  reference,  nor  necessity 
of  reference,  to  former  leases,  as  to  what  lands  should  be  letten,  what  ancient 
rents,  what  heriots,  atii/s,  duties,  or  services  should  be  secured.  It  was  a  power 
to  lease  any  of  the  lands,  with  the  single  qualification,  that  the  leases  should 
reserve  the  best  and  most  improved  rents. 

The  decision  of  the  Court  of  King's  Bench  in  the  present  case,  may  be 
thought  to  throw  some  doubt  on  Coxe  v.  Day$  and,  all  the  cases  considered, 
the  present  is  open  to  your  lordships*  decision.  I  humbly  offer  my  opinion, 
that  the  lease  in  question  is  not,  for  any  reason  that  I  can  suggest,  an  invalid 
execution  of  tlie  power. 

Richards,  C.  B.  My  lords,  the  question  arises  upon  a  deed  of  settlement 
made  on  the  marriage  of  Lady  Vernon,  by  which  her  ladyship  was  made  tenant 
for  life  with  remainder  to  Lord  Vernon,  her  intended  husband,  for  life,  with 
powers  of  leasing,  which  were  given  to  each  of  them  as  they  should  happen  to 
be  in  ♦possession  of  the  premises.  One  power  is  to  lease  the  mineral  r^eiyQ 
lands,  in  which  there  is  no  clause  of  re-entry  at  all ;  the  power  men-  ^ 
tioned  secondly  in  the  settlement,  is  to  grant  leases  at  a  rack-rent,  with  a  pro- 
viso for  re-entry  in  case  the  rent  be  in  arrear  for  28  days :  In  that  case,  there 
is  a  power  of  re-entry  required  in  the  lease  to  be  granted  for  non-payment  of 
the  rent :  but,  there  is  an  extension  of  the  time  from  the  days  fixed  for  the 
payment  of  the  rent  to  28  days.  The  clause  is  to  be  introduced  into  a  lease, 
in  which  the  rent  and  the  occupation  run  together,  and  are  considered  as  of  tlie 
same  value,  the  rent  is  paid  and  payable  for  the  year,  during  which  the  enjoy- 
ment of  the  premises  has  been  had  ;  yet,  by  the  power  in  that  case,  there  is 
expressly  an  extension  of  28  days  given  for  the  payment  of  the  rent.  The 
power  now  in  question,  my  lords,  authorizes  Lord  and  Lady  Vernon,  as  each 
of  them  shall  come  into  possession  of  the  premises,  to  grant  leases  of  such  parts 
of  the  land  as  were  then  leased  for  life  or  lives,  so  as  there  be  reserved  the 
ancient  and  accustomed  yearly  rents,  duties,  and  services. 

My  lords,  it  seems  to  me  impossible  to  ascertain  what  lands  were  then  leased 
for  life  or  lives,  without  looking  into  the  leases  and  other  instruments,  which 
were  produced  at  the  trial ;  and  the  production  of  the  same  instruments  is 
equally  necessary  to  show  what  the  ancient  and  accustomed  yearly  rents  were. 
In  this  view  of  the  case,  as  it  seems  to  me  to  be  impossible  to  consider  the 
effect  of  these  powers,  without  looking  to  the  instruments  to  which  I  refer ;  it 
follows  that,  in  my  judgment,  they  were  properly  admitted  in  evidence  at  the 
trial.  Then  come  the  words  of  the  clause  in  question,  viz.  **  and  so  as  there 
be  contained  in  every  such  lease  a  power  of  re-entry  for  non-payment  of  the 
rent  thereby  to  be  reserved."  A  more  general  power  can  never  be  expressed ; 
It  is  not  clogged  with  any  ^qualifications :  It  requires  only  a  clause  of  r^K^jt 
re-entry  **  for  non-payment  of  the  rent ;"  not  on  non-payment  of  the  ^ 
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rent.  There  is  no  allusion  to  an  immediate  entry /or  or  an  non-payment  of  the 
rent,  but  a  clause  of  re-entry  generally  for  non-payment  of  the  rent. 

Now,  my  lords,  in  this  last  case,  which  is  the  case  before  your  lordships,  the 
lessee  pays  tho  fine  contracted  for  to  the  tenant  for  life,  the  lessor,  at  once — in 
the  very  commencement  of  the  term.  The  tenant  for  life  receives  at  that  time 
the  whole  value  of  the  lease  and  of  the  premises  demised,  except  the  nominal 
rent  of  21,  per  annum^  and  the  small  duties  ;  and  it  can  hardly  be  supposed  it 
could  be  the  intention  of  the  parties  to  the  settlement,  in  a  case  where  the  lessee 
paid  all  the  value  at  the  first  instant,  that  he  should  be  in  a  worse  condition  than 
the  lessee  under  the  other  power,  paying  rack-rent,  who  was  not  to  pay  any 
rent  until  he  had  enjoyed  the  possession  of  the  premises ;  and  to  whom  an  ex- 
tension of  28  days,  beyond  the  time  fixed  for  payment  of  his  rent,  was  given. 

Now,  my  lords.  Lord  Vernon  intending  to  execute  this  power,  executed  the 
lease  in  question,  containing  a  power  of  re-entry  for  non-payment  of  rent,  with 
this  proviso,  '^  that  if  it  shall  happen  at  any  time  during  the  said  estate  hereby 
granted,  that  the  said  yearly  rent  or  sum  of  2/.  and  every  or  any  of  the  duties, 
services,  reservaticms,  and  payments  hereby  reserved,  or  any  part  thereof  shall 
be  behind,  unpaid,  or  undone,  in  part,  or  in  all,  by  the  space  of  15  days  next 
over  or  after  any  or  either  of  the  days  or  times,  whereat  or  whereupon  the 
same  ought  to  be  paid,  done,  or  performed,  as  aforesaid,  and  no  sufficient  dis- 
tress or  distresses  can  or  may  be  had  and  taken  upon  the  said  premises,  where- 
by the  same  and  all  arrearages  thereof,  if  any  be,  may  be  fully  raised,  levied, 
and  paid," — ^it  shall  and  may  be  lawful  to  and  for  Lord  Vernon,  or  the  person 
•572"^  ^  whom  the  *freehold  or  inheritance  shall  belong,  to  re-enter :  and  the 
^  question  before  your  lordship  is,  whether  this  proviso  is  agreeable  to  the 
power,  which  directs,  that,  in  the  lease,  there  should  be  a  power  of  re-entry  for 
non-payment  of  rent  ? 

There  are  two  objections  stated ;  the  first  is,  that,  in  the  lease,  the  time  for 
the  payment  of  the  rent  is  extended  to  15  days,  whereas  it  is  insisted,  that  the 
re-entry  ought  to  have  been  immediate,  and  at  the  time  when  the  rent  was  re- 
served to  be  payable.  The  second  objection  is,  that  the  re-entry  is  given  in 
reference  to  a  want  of  a  sufficient  distress. 

My  lords,  it  is  clearly  established,  that  the  construction  of  powers  is  to  be 
governed  by  the  intention  of  the  parties  who  make  them,  that  intention  to  be 
ascertained  by  a  fair  interpretation  of  the  language  in  which  the  power  is 
worded  ;  in  this  case.  Lord  and  Lady  Vernon,  uniting  in  marriage,  may  be  con- 
sidered, under  their  settlement,  as  owners  of  the  estates ;  though,  before  mar- 
riage, it  was  her  ladyship's  property.  By  this  settlement,  they  propose  to 
grant  leases  to  all  who  choose  to  take  them  upon  the  terms  mentioned  in  the 
powers  ;  one  of  which,  relating  to  the  property  under  consideration,  is,  that  the 
lease  should  contain  a  condition  of  re-entry  for  non-payment  of  rent.  My  lords, 
it  has  been  considered  and  has  been  ruled  in  many  cases,  that,  in  the  construc- 
tion of  powers,  the  courts  ought  to  be  as  liberal  as  may  be ;  and  more  liberal  in 
favour  of  a  lessee  where  the  power  is  executed  by  the  person,  out  of  whose  in- 
heritance the  estate  issues,  than  when  /executed  by  a  third  person,  a  stranger. 
It  has  been  contended,  that,  in  this  case,  the  estate  moving  originally  from  Lady 
Vernon,  Lord  Vernon  was  to  be  considered  as  a  stranger,  and,  that  there  ought, 
therefore,'to  be  a  greater  strictness  applied  with  regard  to  the  lessee,  than  if  he 
♦573"!  ^^  originally  the  owner  of  the  estate ;  but  I  beg  of  your  *lordships  to 
-^  observe,  that,  in  this  case.  Lord  and  J4ady  Vernon  had,  each  of  them, 
when  in  possession,  the  same  power  to  grant  leases ;  the  words  of  the  power 
are  precisely  the  same  as  applied*  to  each  of  them,  and  must  be  construed  as 
much  to  apply  to  a  lease  made  by  Lady  Vernon,  as  to  this  lease  made  by  Lord 
Vernon ;  and,  therefore,  they  must  be  construed  with  the  same  attention  to  the 
meaning,  as  if  the  words  were  applied  to  a  lease  by  one  or  the  other,  and  we 
are  bound  to  consider,  in  construction,  the  lease  in  question,  as  if  made  by  Lady 
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Vernon,  from  whom  the  estate  originally  moved,  and  who  may  fairly  be  con- 
sidered as  in  a  situation  similar  to  the  case  which  I  am  about  to  mention,  and 
upon  which,  some  of  your  lordships  can  have  no  doubt.  Suppose  a  landlord, 
seised  in  fee  simple,  enters  into  an  agreement  in  writing  with  a  man  to  grant 
him  a  lease  for  a  number  of  years,  with  a  right  of  re-entry  for  non-payment  of 
rent  at  the  time  specified.  Suppose  a  bill  filed  in  a  court  of  equity  by  one  or 
the  other  of  the  parties  for  a  specific  performance  of  the  agreement.  The  court 
would  refer  it  to  a  master  to  setde  the  terms  of  the  lease ;  and  any  gendeman, 
who  has  ever  sat  in  a  court  of  equity,  must  admit,  that  the  court  will,  if  applied 
to,  direct  the  insertion  of  a  power  of  re-entry  upon  reasonable  and  usual  terms ; 
and,  unquestionably,  extend  the  time  of  re-entry  to  a  reasonable  time  beyond 
the  time  fixed  for  payment  of  the  rent ;  referring  at  the  same  time  to  a  suf- 
ficiency or  deficiency  of  distress,  as  in  the  .present  lease.  I  mention  this  case 
of  an  agreement,  because  it  seems  to  me  to  apply  very  closely  to  the  case  be- 
fore your  lordships.  Courts  of  equity  adopt  the  same  principle  and  practice  in 
hundreds  of  instances,  such  as  leases  by  guardians  of  infants,  committees  of 
lunatics,  and  the  like.  The  court  so  acts,  because  it  executes  the  intention 
of  the  parties :  and  a  court  of  law,  in  construing  powers,  is  equally  bound  to 
adopt  the  ^intention  of  the  parties  creating  the  power :  and  there  is  no  r^m^A 
diiference  in  the  construction  of  words  in  a  power,  and  of  words  in  any  ^ 
other  instrument.  My  lords,  suppose  Lord  Vernon  had  agreed  to  grant  a  lease 
pursuant  to  his  power,  and  had  not  granted  it ;  and  there  was  a  bill  in  equity 
filed  to  compel  him,  or  by  him,  to  compel  the  person  who  had  agreed,  to  eie- 
cute  the  lease  according  to  the  power ;  the  court  would,  I  doubt  not,  direct  a 
lease  to  be  executed  with  a  power  of  re-entry  upon  the  usual  and  reasonable 
terms,  which  would  be  according  to  its  construction,  according  to  the  intentions 
of  the  parties  creating  the  power ;  and,  I  presume,  the  lease  to  be  executed 
under  the  orders  of  the  court  would  be  similar  to  that  which  has  been  executed 
in  this  case.  I  am  more  willing  to  refer  to  the  proceedmgs  of  a  court  of  equity, 
because  I  am  speaking  in  the  presence  of  Uiose,  who  have,  perhaps,  more 
knowledge  and  experience,  than  any  persons  of  th6  present  or  any  former  times. 

My  lords,  I  understand  from  extensive  information,  and  my  own  experience, 
such  as  it  is,  justifies  me  in  believing,  that  the  practice  of  all  conveyancers  has 
been  consistent  with  what  I  have  stated  now,  so  far  as  the  extension  of  the 
time  is  concerned ;  and,  if  it  be  so,  it  certainly  must  be  considered  as  founded 
upon  the  intention  which  is  ascribed  to  the  party  making  the  power ;  for,  it  is 
obvious,  that,  if  the  power,  as  it  is  contended,  required  a  right  of  re-entry  at  the 
moment  the  rent  was  due,  the  enlargement  of  the  time  would  be,  in  some  de- 
gree, unjust  to  the  reversioner,  as  it  would  cause  a  postponement  of  the  day  of 
payment :  but  the  practice  has  been,  I  believe,  so  general,  that  it  must  be  strong 
evidence  of  the  intention  ascribed ;  and  so  inveterate,  that  it  would  be  very  highly 
dangerous  to  affect  it :  and  I  have  always  understood  that  the  judges  have  al- 
ways considered  a  universal  or  very  general  practice  amongst  *convey-  r««.K 
ancen  a  sufiScient  ground  for  their  decisions,  though  they  did  not  en-  '- 
tirely  approve  of  the  principles  on  which  the  practice  had  proceeded. 

On  this  point,  viz.  the  extension  of  the  time,  I  have  been  always  inclined  to 
support  the  lease,  and  I  am  of  opinion  that  the  objection  ought  not  to  prevail. 

With  respect  to  the  other  objection  to  the  lease,  viz.  that  a  re-entry  cannot 
be  had  unless  no  sufiicient  distress  can  be  had  upon  the  premises,  I  do  not  find, 
from  the  best  inquiry  that  I  have  made,  that  any  very  general  practice  or  un- 
derstanding upon  the  subject,  namely,  with  respect  to  the  execution  of  powers, 
has  prevailed  amongst  the  conveyancers,  and  I  have  not  been  able  to  find  that 
any  decision  has  yet  taken  place,  by  which  I  am,  in  a  judicial  point  of  view, 
bound  to  abide.  I  must  confess,  that  I  was,  for  some  time,  convinced  by  the 
reasoning  so  strongly  pressed  by  some  of  my  learned  brothers,  and  that  I  formed 
an  opinion  on  this  part  of  the  case  agreeably  to  theirs,  from  whom  I  am  now 
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under  the  necessity  of  dissenting ;  but  your  lordships*  commands  have  obli^l 
me  to  reconsider  the  case,  and  I  feel  great  consolation  in  having  had  the  oppor- 
tunity, as  I  hope  that  I  have  been  able  to  take  a  more  correct  view  of  the  subject. 

The  objection  to  the  part  of  the  lease,  with  which  I  am  now  troubling  your 
lordships,  is  certainly  greatly  supported  by  the  inconveniences  imposed  on  the 
reversioner;  but,  if  I  am  right  in  deeming  the  lease  good,  notwithstanding  the 
extension  of  the  time  for  the  payment  of  the  rent,  it  must  be  because  it  is 
agreeable  to  the  true  intent  and  meaning  of  the  power,  though  there  are  no 
words  that  expressly  allow  that  extension.  If  so,  it  may  be  right  to  presume, 
that  the  words  used  in  the  power  meant  more  than  is  expressed,  and  that  any 
right  of  re-entry  on  reasonable  and  usual  terms,  so  far  as  the  extension  of  the 
•5761  ^™®  *'  concerned,  is  good.  If  *so,  what  prevents  us  from  inquiring 
-^  whether  the  other  terms  are  reasonable  and  usual,  I  mean  with  respect 
to  the  distress ;  and  from  holding,  that,  if  they  are  usual  and  reasonable,  they 
are  within  the  power  ?  It  cannot,  I  think,  be  said,  that  the  circumstance  of  the 
want  of  a  sufficient  distress  can  be  considered  as  imposing  any  condition  either 
not  reasonable  or  not  usual.  Every  one's  experience  shows,  that  in  leases  in 
general,  it  is  not  only  usual,  but  most  general,  and  it  cannot  be  supposed  to  be 
otherwise  than  reasonable ;  and  the  leases  produced  in  evidence,  which,  I  think, 
were  properly  received,  prove  the  existence  of  this  clause  in  all  of  them,  as 
applied  to  the  power. 

It  is  observable,  however,  my  lords,  that  the  power  now  under  consideration 
is  the  first  in  the  settlement :  it  re(|uires,  in  very  general  terms,  that,  in  every 
lease  pursuant  to  it,  there  should  be  a  power  of  re-entry  for  non-payment  of 
rent,  or  because  the  rent  is  not  paid ;  it  does  not  specify  any  qualification  or 
condition,  and  only  requires  that  clause  of  re-entry  without  more,  excepting  for 
non-performance  of  the  covenants.  Now,  my  lords,  it  is  clear  that  the  clause 
does  contain  a  power  of  re-entry  for  the  non-payment  of  rent,  than  which  no- 
thing in  the  world  can  be  more  general  and  unrestricted ;'  and  under  words  so 
general,  I  humbly  conceive,  that  there  is  in  the  Lease  a  clause  of  re-entry  on 
reasonable  and  usual  terms.  In  a  condition  of  re-entry,  all  that  the  law  requires 
is  to  secure  the  payment  of  the  rent,  and  re-entry  is,  as  it  were,  penal ;  and, 
therefore,  the  clause  in  this  lease,  under  the  general  words  of  the  power,  is 
nothing  more  than  what  the  law  would  enforce  and  require ;  and  therefore  the 
clause  is  exactly  agreeable  to  the  power,  as  it  is  reasonable  and  usual. 

That  the  real  object  of  the  power  of  re-entry  is  to  secure  the  payment  of 
rent,  is  quite  obvious  ;  for  a  court  of  equity,  acting  on  reasonable  grounds,  has 
•S771  aiways  *prevented  a  re-entry  from  taking  place,  if  the  rent  is  paid,  though 
J  the  time  of  re-entry  has  arrived ;  because  it  was  considered  merely  as 
a  security  for  the  payment  of  the  rent.  The  maker  of  it  cannot  be  supposed, 
in  directing  the  clause  of  re-entry,  to  have  intended  really  to  destroy  the  inte- 
rest given  to  the  lessee,  but  to  secure  the  repayment  of  the  rent  reserved  to  the 
reversioner :  and  now,  by  the  2d  Geo.  2,  the  legislature  has  given  a  sanction  to 
the  clause  which  is  used  here,  and  directed  the  effect  of  it  in  general.  Surely 
it  is  very  difficult  to  imagine  it  is  not  a  reasonable  clause,  since  the  legislature 
has  authorized  it  in  an  act  of  parliament,  made  expressly  for  the  purpose  of 
assisting  landlords,  and  I  apprehend  that  the  clause  must  be  considered  as 
agreeable  to  a  power  which  requires  only  a  clause  of  re-entry  for  non-payment 
of  rents. 

I  beg  here  to  request  your  lordships'  attention  to  the  observations  which  I 
have  made  on  the  proceedings  of  courts  of  equity,  which  apply  to  this  head  as 
well  as  to  the  former ;  for,  I  conceive  that  those  courts  would  direct  a  clause 
similar  to  that  which  is  now  in  question. 

Now,  my  Idrds,  suppose  this  was  ^  lease  by  Lady  Vernon,  it  seems  to  me, 
that,  according  to  the  argument  itself  used  at  the  bar,  there  would  be  very  great 
difficulty  in  maintaining  that  the  lease  was  not  according  to  the  power,  as  the 
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estate  moved  from  her  ladyship,  and  therefore  the  constniction  of  the  power, 
would  be  more  favourable  to  the  lessee ;  and  if  the  words  were  the  same,  ia 
the  lease  she  might  have  made,  as  they  are  in  this  lease  which  Lord  Vernon 
has  made,  the  lease  would,  I  think,  be  considered  as  valid ;  and  there  can  be  no 
different  construction  of  the  same  words ;  for  the  construction,  in  both  cases, 
roust  be  on  the  intention  ascribed  to  the  parties  who  used  them  in  the  settlement. 

My  lords,  the  lessees  are  purchasers  for  valuable  consideration  under  the  set- 
tlement, and,  upon  the  faith  *of  the  power  in  the  settlement,  they  have  r^^ja 
paid,  the  value  of  the  estate  for  the  term  demised  to  them,  except  the  ^ 
small  rent  and  duties.  I  am  persuaded  that  every  court  must  feel  very  desiroas 
of  supporting  the  lease  executed*  The  clause  objected  to  is  reasonable,  and 
perfectly  calculated  to  secure  the  rent.  It  is  inserted  in  all  general  leases — ^it  is 
sanctioned  by  parliament — it  is,  as  I  conceive,  agreeable  to  the  proceedings  in 
courts  of  equity,  which  act  on  the  intention  of  parties,  collected  from  the  in- 
struments executed  by  them ;  it  is  consistent  witii  all  the  other  leases  in  the 
family,  made  under  similar  powers. 

Under  these  circumstances,  I  confess,  it  appears  to  me,  on  the  best  consider- 
ation I  have  been  able  to  give  the  case,  that  this  lease  is  warranted  by  the 
words  of  the  power  in  the  settlement,  and  that  the  lease  is  valid. 

Dallas,  C.  J.  In  answer  to  the  question  which  your  lordships  have  been 
pleased  to  propose  to  the  learned  judges,  I  am  of  opinion,  that  the  lease  in  ques- 
tion is  bad  as  not  being  a  good  execution  of  the  power. 

Two  objections  arise.  The  first,  as  to  the  fifteen  days :  the  second,  to  the 
clause  providing  as  to  distress :  and  the  case  has  been  argued  at  the  bar,  and 
considered  by  the  learned  judges  on  the  double  ground  of  authority  and  princi- 
ple ;  to  each  of  which  I  shall  separately  advert. 

And,  first,  as  to  the  fifteen  days.  The  single  case  cited  is  of  a  negative  na- 
ture ;  that  is,  one  in  which,  though  other  objections  were  taken,  this  was  not. 
And  on  this  case,  I  think,  a  great  deal  too  much  stress  has  been  put ;  for,  with- 
out saying,  at  present,  whether  the  objection  be  well  or  ill  founded,  good  or  bad, 
jnUdnsically  considered,  I  will  only  observe,  that,  when  it  is  seen  how  it  weighs 
wnn  many  learned  persons,  now,  that  it  is  taken,  it  seems  *to  me  it  is  ta^.^q 
going  a  great  way,  indeed,  to  assume,  that,  if  it  had  been  taken  formerly,  ^ 
it  could  not  have  succeeded ;  and,  much  too  far  to  infer,  that,  its  not  having 
been  taken  is  to  be  considered  as  proof,  that,  by  common  consent,  it  was  treated 
as  not  fit  to  take.  The  more  natural  and  rational  supposition  I  should  appre- 
hend to  be,  that  it  was  not  adverted  to  at  the  time  :  at  least,  this  is  the  opinion 
I  should  form ;  for  I  know  not  on  what  legitimate  ground  of  reasoning  we  can 
assume,  that  what  appears  to  be  so  important  nour,  was  considered  and  rejected 
then.  Still,  however,  let  this  case  weigh  as  much  as  it  fairly  ought,  it  is  ad- 
mitted to  be  but  negative  authority ;  and  the  question  now  occurring  and  re- 
quiring positive  decision,  it  must  be  examined  and  determined  on  authority,  if 
there  be  authority ;  and,  if  there  be  no  authority,  then  on  principle.  Such, 
then,  is  the  only  case  relied  upon,  with  respect  to  tlie  objection  applying  to  the 
fifteen  days. 

I  come  next  to  the  provision  as  to  there  being  no  sufficient  distress.  And 
here  again,  in  support  of  the  validity  of  the  lease,  one  case  only  has  been  cited« 
viz.  Hotley  v.  Scot^  as  bearing  directly  oh  the  point.  On  this,  I  shall  not  waste 
time  by  dwelling  longer  than,  in  this  last  stage  of  the  discussion,  I  feel  to  be 
necessary ;  and,  therefore,  as  to  the  imperfection  of  the  report,  the  character  of 
the  reporter  as  such,  the  insutliciency  and  invalidity  of  the  reasoning  as  reported, 
and  the  other  grounds  of  objectitm  made  by  some  of  the  learned  judges,  with 
whom  I  agree  in  opinion,  to  these  I  shall  merely  refer,  repeating  only,  for  my- 
self, what  I  said  upon  a  former  occasion,  and  am  not  disposed  on  reflection  to 
retract,  namely,  that,  though  the  particular  point  now  under  consideration  was 
not  adverted  to,  then,  in  the  decision  reported  as  it  is,  still,  as  it  must  have  been 
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difTerent,  if  the  objection  then  and  now  made  had  been  deemed  valid,  I  think, 
that,  in  fairness,  I  must  take  it,  ^such  as  it  is,  to  be  a  case  adverse  to  the 
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opinion  I  entertain.     Taking  it  then  as  such,  and  trying  it  as  authority, 


the  only  ground  to  which  at  present  I  am  addressing  my  observations,  the  first 
objection  to  it  is,  that  it  is  a  single  case,  not  professing  to  be  grounded  on  any 
that  had  preceded,  nor  appearing  to  have  been  supported  by  any  that  had  fol- 
lowed it ;  but,  on  the  contrary,  Uie  only  similar  case,  Coxe  v.  Day,  standing  in 
opposition  to  it ;  for,  as  such  I  consider  it,  and,  for  reasons  which  I  shall  pre- 
sendy  give.  I  need  scarcely  add,  that  such  a  case,  dissented  from  as  it  now  is 
by  so  many  of  the  learned  judges,  admitted  to  be  inconsistent  with  the  decision 
in  Coxe  v.  Day,  and,  at  all  events,  confessedly  at  variance  with  die  observations 
and  reasoning  of  Lord  Ellen  borough,  throughout  the  whole  of  that  case,  can 
scarcely,  as  mere  authority,  be  considered  of  much  avail.  In  opposition  to  it. 
I  have  said,  appears  to  me  to  be  the  ca^  of  Coxe  v.  Day.  But  here,  again,  I 
wish  to  deal  correctly  with  the  subject  of  authority ;  and  though  to  a  certain 
degree,  (and  to  what  degree  I  shall  examine)  Coxe  v.  Day  must  be  permitted 
to  operate,  still,  I  think,  it  is  not  to  be  relied  on,  strictly,  as  mere  authority,  even 
in  favour  of  my  view  of  the  subject;  first,  because  if  Hotley  v.  Scot  was  righdy 
decided,  Coxe  v.  Day  would  be  in  opposition  to  it,  and  thus  we  should  only 
have  case  against  case ;  and  further,  that,  with  respect  to  Coxe  v.  Day,  of  the 
learned  judges  who  now  support  the  judgment  of  the  King's  Bench,  it  is  disap- 
proved of  by  one,  as  to  the  grounds  on  which  it  stands,  and  expressly,  and  in 
terms  dissented  from  by  the  other ;  and,  lasdy,  because  being  a  decision  by  the 
same  court  by  which  this  case  was,  in  the  first  instance,  decided,  if  to  be  dis- 
tinguished, as  it  is  contended  it  is  to  be,  then  it  does  not  apply ;  if  not  to  be 
distinguished,  nothing  of  authority  can  result  from  two  cases  decided  by  the 
same  court  in  opposition  to  each  other. 

*5R11  *^^  dispose,  therefore,  of  the  whole  subject  of  authority,  it  appears  to 
-^  me,  that,  though  these  cases  as  cited,  have  afforded  much  matter  for 
observation  and  argument,  they  furnish  nothitig  like  authority,  when  correctly 
considered,  and  in  a  judicial  sense.  A  word  or  two,  only,  before  quitting  this 
part  of  the  subject,  on  what  has  been  much  relied  on  as  applied  to  the  objection 
of  the  15  days,  namely,  the  general  prevalence  of  such  leases  to  be  taken  as 
evincing,  it  is  said,  the  sense  of  the  profession,  and  tl)e  mischief  that  will  result 
from  now  holding  the  objection  good.  I  allow  to  these  topics  their  weight,  and 
much  weight  undoubtedly  belqpgs  to  them  ;  but  if,  when  strictly  examined,  the 
practice  proves  to  have  crept  in  against  principle,  and  is  not  pretended  to  de- 
pend upon  any  positive  authority,  I  can  only  say,  that,  being  bound  to  look  at 
the  objection,  now  that  it  is  made,  I  must  decide  upon  principle ;  and  if  prin- 
ciple and  practice  are  at  variance,  practice  must  give  way  ;  and,  in  this  case, 
as  in  others,  if  the  mischief  be  extensive,  the  proper  remedy,  if  such  there  be, 
must  be  sought  for  and  applied  elsewhere.  This,  however,  at  most,  confines 
itself  to  the  objection  as  to  the  15  days ;  for,  with  respect  to  the  clause  of  dis- 
tress, it  is  not  pretended  to  have  any  usage  or  practice  in  its  favour ;  and  the 
only  decided  case  is  directly  the  other  way.  And,  with  respect  to  practice,  the 
extension  as  to  the  15  days  operating,  I  admit,  in  proportion  to  length  of  time, 
and  number  of  leases,  becomes,  for  this  very  reason,  and,  in  the  same  propor- 
tion, stronger  against  the  clause  as  to  distress,  inasmuch  as  in  all  such  leases 
no  such  clause  is  to  be  found ;  and  my  brother  Holrovd,  to  whose  labour  of 
research  and  solidity  of  learning  we  are  all  of  us,  at  all  times,  so  much  indebted 
has  informed  your  lordships,  that,  on  an  accurate  research,  he  has  not  been 
able  to  find,  in  the  books  of  precedents,  beyond  one  instance  of  such  a  lease, 
•B82T  ^^^  ***  ""^  appearing  to  *be  adopted  in  common  use.  Practice  is. 
^  therefore,  not  only  wanting  in  its  favour,  but  practice  is  the  other  way  • 
and  in  this  respect,  practice  and  decision  go  hand  in  hand. 

I  come  now  to  consider  the  case  on  principle.     And,  first,  I  admit,  that,  i' 
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the  power  is  to  be  deemed  inde6nite  as  to  time,  and,  therefore,  to  be  exercised 
in  a  reai«onable  manner,  leaving  it  to  the  discretion  of  the  party  by  whom  it  is 
to  be  executed,  to  decide  what  is  reasonable,  it  does  not  appear  to  me,  that  the 
giving  15  days,  in  the  way  in  which  they  are  given,  can  be  considered  as  un- 
reasonable. In  truth,  I  deem  it  quite  immaterial  to  any  real  interest  of  the 
parties,  or  as  to  any  substantial  effect,  whether  20«.  are  to  be  paid  by  the  one, 
and  received  by  the  other,  15  days  sooner  or  later;  and  so,  I  apprehend,  the 
party  might  have  thought,  had  his  attention  been  drawn  to  the  point.  But, 
when  I  am  told  of  what  the  party  really  intended,  as  of  an  independent  and 
substantive  intention,  collateral  to  the  instrument  itself,  pre-existent^  and  having 
caused  the  power  to  be  framed  precisely  as  it  is,  I  can  only  say  I  take  the  pro- 
bability to  be,  if  we  could  look  to  the  mere  matter  of  fact,  that  the  party  himself 
never  entertained  a  precise  intention  of  any  sort  on  the  occasion.  The  substan- 
tial purposes  were  to  be  accomplished ;  the  detail  of  execution  was,  of  course, 
left  to  others ;  and  this  may  account  for  the  difficulty  that  has  arisen.  Drawn 
as  the  power  is,  it  was  probably  supposed  by  professional  persons,  that  the  for- 
mer leases  might  be  looked  at,  and  the  clause  in  question,  being  found  there, 
was  adopted,  and  I  agree,  reasonably  adopted,  if  such  leases  were  to  govern  or 
might  govern ;  but  whether  so,  or  not,  is  one  of  the  questions  in  this  cause,  and 
which,  if  decided  in  the  affirmative,  would  support  ^e  lease,  as  far  as  this  ob- 
jection goes,  though,  decided  the  other  way,  the  case  will  still  depend  on  the 
other  general  'grounds,  and  the  lease  may,  notwithstanding,  be  valid,  r^^ciq 
Fifteen  days,  therefore,  if  time  might  be  given,  I  should  consider  as  not  ^  ^ 
unreasonably  given. 

In  like  manner,  as  to  the  clause  of  distress,  I  see  no  actual  injury  as  likely  to 
result  from  it,  in  this  particular  case.  I  agree  with  several  of  the  learned  judges, 
that  it  is  not  likely  that  20^.  of  half-yearly  rent  would  be  suffered,  if  demanded, 
to  remain  in  arrear ;  or,  if  in  arrear,  tliat,  in  the  case  of  leases  upon  fines,  a 
distress  to  the  value  of  20a.  would  not  be  found.  But  this  is  a  way  of  trying 
the  question,  precluded  by  the  very  nature  of  the  question  itself.  The  provid- 
ing for  a  particular  event,  not  only  presupposes  the  possibility,  but  even  the 
actual  occurrence  of  such  event.  It  presupposes  to  provide  for  it.  It  antici- 
pates and  adapts  itself  to  it. 

The  question,  therefore,  arises  on  what  the  parties  have  said  and  done,  not 
on  the  reasonableness  of  doing  it,  or  on  the  sufficiency  or  insufficiency,  the 
weight  and  value,  which  we  are  not  at  liberty  to  consider ;  and,  therefore,  with- 
out looking  out  of  the  instrument,  but  to  the  instrument,  and  searching  in  it  for 
the  intent  to  be  collected  from  what  is  there  expressed,  if  sufficiendy  expressed : 
in  other  words,  treating  the  question  as  your  lordships  desire  us  to  treat  it,  that 
is,  as  a  question  of  construction  arising  on  the  instrument,  such  as  it  is, — what 
is  the  legal  effect  of  the  lease  compared  with  the  power? 

And,  first,  to  look  to  the  power,  agreeing,  as  I  do,  that  the  intention  of  the 
party  must  govern,  as  to  be  collected  from  the  whole  instrument.  It  directs  a 
clause  of  re-entry  for  non-payment  of  rent ;  and  this  merely ;  nothing  is  said  as 
to  time,  nothing  as  to  distress ;  nothing  as  to  reasonable,  nothing  as  to  usual ; 
nothing  that  refers  to  any  former  lease  or  leases  in  any  way  whatever,  so  as  to 
furnish  a  rule ;  though  reasonable  and  usual,  ancient  and  accustomed,  are  terms 
to  be  *found  as  words  of  reference  in  several  parts  of  the  instrument,  r^eo^ 
directly  connecting  themselves  with  former  leases  and  for  various  objects  ^ 
and  purposes. 

First,  then,  as  to  time.  That  time  may  be  as  properly  fixed  by  the  occur- 
rence of  an  event,  as  by  the  express  specification  of  time,  can  scarcely  be  denied ; 
and  when  rent  is  made  payable  on  a  particular  day,  connected  with  a  clause  of 
re-entry  for  rent  not  paid,  I  can  only  understand  not  paid  on  the  day  when  pay- 
able. In  this  there  is  nothing  ambiguous,  nothing  deficient,  nothing  to  be  im- 
plied to  complete  what  is  expressed.     Nor  has  it  been  argued,  that,  if  the  leaao 
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had  been  drawn  in  the  very  terms  of  the  power,  it  would  not  have  been  a  proper 
execution  of  the  power.  But,  it  is  said,  in  the  same  instrument,  28  days  are 
given  for  payment  on  the  leases  at  rack-rent,  being  a  substantial  and  heavy  rent, 
before  forfeiture  can  attach  for  non-payment ;  and  it  is  argued,— <;ould  the  party 
intend  a  provision  so  preposterous  and  harsh,  as  that  forfeiture  should  become 
the  immediate  consequence  of  a  half-yearly  rent  of  20».  falling  into  arrear  ?  To 
which,  I  answer,  that  this  suggestion  of  harshness  appears  to  me  to  be  imagina- 
tion, and  nothing  more  ;  for  what  of  real  harshness  is  there  in  making  an  estate 
liable  to  forfeiture  upon  non-payment  of  a  sum  so  small,  as,  from  its  very  small- 
ness,  not  to  require  time  to  be  given  to  pay  it  ?  Fifteen  days  were  scarcely 
necessary  to  put  a  party  into  condition  to  pay  208. \  And  further,  why  the  party 
to  receive  could  not  judge  if  time  were  to  be  given  as  to  the  15  days,  as  well  bs 
to  the  twenty-eight,  I  am  altogether  at  a  loss  to  conceive.  If  at  liberty,  there- 
fore, to  conjecture  as  to  intent,  independent  of  the  words  made  use  of,  my  con- 
jecture would  be,  that  the  party  himself  meant  nothing  as  to  the  15  days,  beyond 
what  he  has  said :  that  he  meant  only  what  he  has  said  ;  and  still  less,  if  pos- 
*5851  B*^^c*  ^B"  I  suppose,  that  he  actually  *meant  time  to  be  given,  inten- 
-'  tionally  avoiding  to  decide  what  that  time  should  be ;  and  this,  merely 
to  leave  it  open  to  the  discretion  of  another  to  decide  for  him,  whpt  he  could 
just  as  well  have  decided  for  himself?  In  the  particular  case,  time  may  be  of  no 
moment  any  way ;  but,  as  applying  to  future  cases,  and  involving  principles 
applicable  to  the  construction  of  all  instruments,  it  becomes  of  real  magnitude 
and  importance.  It  is  not  in  the  operation  of  the  clause,  as  it  applies  to  the 
lease,  treated  as  a  valid  lease,  that  any  difficulty  arises,  but  in  the  application 
of  the  lease  to  the  power,  with  a  view  to  the  validity  of  the  lease. 

But  I  go  further,  and  will  suppose  the  question  to  be,  whether  the  power 
should  not  be  so  construed  as  to  imply  a  reasonable  discretion  to  have  been  in- 
tended as  to  time.  In  such  event,  it  has  been  asked,  who  is  to  construe,  what 
would  be  reasonable  time  ?  Now  passing  by  all  the  difficulties  that  may  arise 
in  this  respect,  I  am  willing  to  answer — the.  competent  tribunal  according  to  the 
nature  of  the  case.  But  which,  according  to  the  case,  is  the  competent  tribunal  ? 
This  becomes  a  question.  On  the  trial  of  this  ejectment,  was  it  the  jury  or  the 
judge  ?  and  though,  in  the  result,  which  of  the  two  might  be  ascertained,  yet 
the  result  could  only  be  got  at  Uirough,  as  now,  a  doubtful  controversy ;  and 
this  uncertainty  as  to  tribunal,  with  the  additional  uncertainty  as  to  result,  that 
result  depending  on  the  uncertainty  of  opinion,  which  may  be  different  with 
different  men,  and  of  which  these  proceedings  have,  in  every  sUige,  afforded 
ample  proof,  and,  this  day  in  particular,  a  striking  instance,  are  all  inconve- 
niences introduced  by  holding  the  power  to  be  indefinite,  and  would  have  been 
avoided  by  framing  the  lease  in  the  words  of  the  power.  One  way,  it  would 
be  certain ;  the  other  opens,  at  least,  to  question ;  and  it  is  this  substitution  of 
uncertainty  for  certainty,  this  rule  of  discretion,  which  throws  open  the 
*58d1  *^^  ^  litigation,  that  would  otherwise  be  closed  and  fastened  against 
-^  it,  that  constitutes  my  fundamental  objection,  so  to  understand  and  so  to 
construe  this  power.  If,  therefore,  the  question  be,  whether  reasonable  or  not 
should  be  complied,  I  should  hold,  that  it  ought  not  to  be  implied,  even  if  we 
were  at  liberty  to  imply  it,  framed  as  tlie  power  is. 

I  come,  now,  to  the  second  objection ;  and  though,  in  one  light,  it  is  the  most 
material,  yet  it  will  not  be  necessary  in  this  late  stage  of  the  proceedings  to  dis- 
cuss it  at  any  length ;  I  mean,  restraining  the  right  to  re-enter  to  there  being  no 
sufficient  distress  to  be  found  on  the  premises.  And,  with  respect  to  this,  all  I 
have  hitherto  said  as  to  time  applies  with  increase  of  force.  It  is  a  further  clog, 
not  warranted  by  the  original  power ;  and  it  is  one  which,  as  to  possible  injury, 
does  not  rest  in  speculation  merely.  The  case  so  often  referred  to  in  the  Ex- 
clieqner  forms  a  practical  comment.  When  resorted  to  as  a  remedy,  it  shows 
the  wrong  which  may  result*     The  lessor  of  the  plaintiff  failed,  because  some 
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obscure  corner  of  the  premises  had  not  been  searched.  That  case  is  this ;  and* 
in  a  similar  proceeding,  the  effect  would  have  been  or  would  be  the  same.  To 
the  validity  of  this  objection,  Coxe  v.  Day  is  in  point.  It  is  so,  I  conceive,  in 
the  decision ;  it  is  so  beyond  all  doubt,  as  I  apprehend,  from  what  is  said  by 
Lord  Ellbnborouoh  throughout  the  whole  case.  Whether  to  be  fairly  dis- 
tinguished or  not,  in  any  respect,  I  have  already  examined,  and  will  not  repeau 
The  argument  drawn  from  the  statute,  and  the  general  nature  of  such  a  clause 
considered  as  a  mere  security  for  rent,  was  brought  forward  then,  as  now  ;  but 
was  mentioned  only  to  be  overruled  ;  the  point  not  appearing  to  the  court  to  be 
sufficiently  tenable  to  admit  of  discussion. 

To  one  or  two  other  points,  I  shall  now  barely  advert.  I  can  scarcely  think 
that  the  question  can  be  reduced  to  *one  of  mere  verbal  consideration.  r«eo.« 
But,  if  so,  I  cannot  myself  feel  the  difference  between  "  on"  and  "  for ;"  ^ 
^\for  non-payment  of  rent,"  I  consider  to  be  equivalent  to  "  on  non-payment 
of  rent ;"  though  I  have  no  hesitation  in  admitting,  that  **  on"  and  *'  for"  may 
be  sometimes  different,  and  sometimes  synonymous,  and  this  depending  on  the 
context  and  the  subject-matter.  But,  looking  at  the  subject-matter,  and,  taking 
the  whole  of  this  instrument  into  consideration,  I  think  there  is  no  reason  for 
distinguishing  on  the  present  occasion.  In  like  manner,  as  to  the  term  '*  bene- 
ficial,"  I  conceive  it  to  refer  to  the  lessor  or  the  remainder-man,  and  not  to  the 
lessee ;  and,  so  understood,  if  there  be  any  weight  in  the  observations  I  have 
hitherto  made,  such  a  reservation  would  be  less  beneficial  to  the  lessor  than  the 
direct  clause,  unclogged  with  any  conditions  as  to  time  or  distress*  Taking, 
further,  the  words  of  the  power  to  apply  to  former  reservations,  and  that,  with 
this  view,  former  leases  might  be  looked  at,  it  seems  to  me,  the  argument  turns 
the  other  way.  The  power  directs,  that  there  be  reserved  the  ancient  and 
accustomed  rents,  or  as  great  or  beneficial  rents,  duties,  and  services,  thereby 
letting  in,  I  admit,  the  former  leases  as  evidence  of  what  rent  was  ancient  and 
accustomed ;  and  so,  as  to  duties  and  services ;  but  following  up  these  general 
words  with  special  and  particular  words,  showing  tlie  powers  were  not  intended 
to  include  the  clause  as  to  re-entry,  particular  words  specially  providing  for  this 
right,  and  in  terras  directing  how  it  shall  be  reserved :  and,  having  mentioned 
former  leases  as  admissible  in  these  respects,  I  will  only  further  say,  I  think 
they  were  not  admissible,  except  for  the  purposes  as  to  which  they  expressly, 
or  by  necessary  implication,  refer.  This  is,  indeed,  a  necessary  consequence 
of  all  I  have  already  said  ;  and  without,  therefore,  going  at  large  into  the  wide 
field  which  the  argument  in  this  respect  has  ^occupied,  but  referring  r^eoa 
generally  to  the  opinions  and  reasoning  of  those  who  think  as  I  do,  I  ^ 
will  merely  state  the  broad  ground  of  my  opinion,  which  is,  that  there  being  no 
ambiguity  of  any  kind,  nor  any  words  of  reference  to  any  other  as  former  leases 
as  connected  with  this  subject,  nor  any  generality  of  expression,  so  as  to  let  in 
extrinsic  evidence  to  restrain  or  qualify,  or  to  exclude,  but  a  clear,  specific,  and 
definite  sense  and  meaning,  such  evidence  is  not  admissible.  This  conclusion, 
it  will  be  admitted,  must  follow,  if  the  premises  are  well  founded,  but  whether 
so  or  not  depends,  as  far  as  my  opinion  goes,  on  tlie  validity  of  the  general 
grounds  on  which  that  opinion  rests,  and  of  which  it  is  for  your  lordships  to 
judge. 

Abbott,  C.  J.  I  am  of  opinion,  that  the  demise  of  the  5th  September,  1803, 
is  not  invalid. 

The  objection,  upon  which  it  is  now  sought  to  avoid  the  lease,  is,  that  the 
clause  of  re-entry  for  non-payment  of  the  rent  is  not  such  as  is  required  by  the 
settlement :  and  this  for  two  reasons.  First,  because  it  allows  to  the  tenant 
fifteen  days  for  payment  beyond  the  days  mentioned  in  the  lease ;  and,  secondly, 
because  it  is  restricted  to  instances,  wherein  no  sufficient  distress  or  distresses 
can  or  may  be  had  or  taken  upon  the  premises  whereby  the  same,  and  all  ar^ 
rearages  thereof,  if  any  be,  may  be  fully  raised,  levied,  and  paid. 
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'Fhifl  objection  is  airietissimi  jum*  and,  as  such,  is  by  no  means  to  be  fa* 
Toured ;  though,  if  the  atrictissimum  jua  be  found  upon  due  consideration  to 
be  with  the  objector,  a  court  of  law  is  bound  to  yield  to  his  objection.  As  I 
have  already  intimated,  I  think  the  right  is  not  with  the  objector. 

In  the  course  of  the  argument  at  your  lordships'  bar,  your  lordships*  atten- 
tion was  called  to  a  supposed  distinction  in  the  constniction  of  powers,  between 
*5801  ^^^^  ^  ^^^  created  by  the  owner  of  the  inheritance  limiting  a  partial 
4  esute  to  himself,  and  to  be  exercised  by  himself  as  owner  of  such  par- 
tial estate,  and  such  as  are  created  by  the  owner  of  the  inheritance,  to  be  exer- 
cised by  a  stranger,  to  whom  he  may  have  limited  a  partial  estate,  or  to  whom 
he  may  have  given  the  power  as  a  naked  power,  unconnected  with  any  estate 
in  the  land.  Such  a  distinction  appears  inapplicable  to  the  present  case ;  be- 
cause the  owner  of  the  inheritance  has,  here,  limited  a  partial  estate,  first,  to  a 
stranger,  and,  secondly,  to  herself;  and  the  words  of  the  power  mu^t  have  the 
same  meaning,  whether  the  question  had  arisen  upon  an  execution  thereof  by 
the  stranger,  or  by  herself. 

It  was  also  argued,  that  the  power  of  leasing  being  for  the  benefit  of  the  ten- 
ant for  life,  the  qualifications  and  restrictions  imposed  upon  the  exercise  of  the 
power  are  for  the  benefit  of  the  remainder-man ;  and,  therefore,  that  the  clauses 
of  qualification  and  restriction  are  to  be  construed  most  beneficially  for  the  lat- 
ter. This  point,  also,  appears  to  have  little  weight  in  the  present  case ;  be- 
cause, adverting  to  the  amount  of  the  fine  paid  upon  the  surrender  of  an  existing 
lease,  and  to  the  amount  of  the  rent  reserved,  I  think,  it  cannot- be  supposed, 
that  the  purchaser  of  the  present  lease  would  have  given  one  farthing  less,  if 
the  clause  of  re-entry  had  been  strictly  confined  to  non-payment  of  the  rent  at 
the  very  day ;  or,  that  the  estate  of  the  remainder-man  would  now  be  worth 
one  farthing  more,  if  the  lease  in  question  had  contained  a  clause  to  that  efi^ect, 
instead  of  the  clause  upon  which  these  objections  have  arisen. 

And,  being  of  opinion,  that  the  tenant  for  life  could  derive  no  benefit,  and 
that  the  remainder-man  sustains  no  prejudice  as  to  the  value  of  his  interest, 
firom  the  form  in  which  the  clause  of  re-entry  is  found  in  this  lease,  I  think,  a 
court  of  law  may  reasonably  regard  the  interest  of  the  tenant,  the  purchaser  of 
*5901  ^^'^  i^oa^j  and  *put  such  a  reasonable  and  liberal  construction  upon  the 
-J  words  of  the  power  in  the  settlement  as  will  give  effect  to  the  lease, 
rather  than  yield  to  critical  forms  and  subtil  objections  adduced  for  the  purpose 
of  defeating  it.  And  this  becomes  the  more  important,  if  it  be  true,  as  has  been 
suggested,  that  very  many  leases  are  in  existence  containing  clauses  similar  to 
the  present,  and  demised  from  powers  expressed  in  language  similar  to  that  of 
the  power  from  which  this  lease  was  derived.  Considerations  of  this  nature, 
certainly,  ought  not  to  control  or  vary  the  sense  of  plain  and  unambignotts 
words ;  bat  they  may  be  reasonably  entertained  for  the  construction  of  words 
of  doubtful  import ;  not  merely  by  reason  of  the  consequences  of  a  decision  in 
a  particular  case  aflfecting  numerous  other  cases  of  the  like  nature ;  but  because 
the  fact  suggested  is  evidence  of  the  general  opinion  entertained  by  professional 
men  upon  the  meaning  of  the  words  of  a  legal  instrument. 

These  words,  in  the  present  case,  are  "  a  power  of  re-entry  for  non-payment 
of  the  rent  to  be  thereby  reserved."  And  the  first  question  is,  whether  these 
words  may  be  understood  to  mean  a  reasonable  power,  or  must  be  confined  to 
a  power  which  the  landlord  may  exercise,  if  the  rent  be  not  paid  at  the  very 
day,  and  without  regard  to  any  property  to  be  found  on  the  demised  premises, 
npon  which  he  may  levy  his  rent,  and,  (hereby,  compensate  himself,  at  his 
tenant's  expense,  for  his  tenant's  neglect. 

If  the  words  may  be  understood  to  mean  a  reasonable  power,  the  only  re- 
maining question  will  be,  whether  the  power  of  le-entry  contained  in  this  lease 
be  a  reasonable  power.  I  shall  proceed,  in  the  first  place,  to  show,  that,  in 
my  opinion,  the  words  in  question  may  be  understood  to  mean  a  reasonable 
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power.  Non-payment  is  a  mere  neglect  or  default,  and,  if  the  words,  *^  a  power 
of  reentry  for  non-payment  of  the  rent,"  are  to  be  taken  strictly  and  ad  lUerarn^ 
they  will  import  a  power  *of  re-entry  for  the  mere  neglect  or  default  of  r««Q| 
the  tenant :  but  this  cannot  possijbly  be  their  legal  import  or  effect,  be-  ^ 
cause,  by  the  common  law  of  England,  a  landlord  never  could  enter  for  the 
mere  neglect  or  default  of  his  tenant  in  this  respect,  under  any  power  or  clause 
in  whatsoever  language  expressed.  Some  act  is  always  required  to  be  done 
by  the  landlord,  in  order  to  entitle  himself  to  exercise  his  power,  and  this  is 
required  to  prevent  the  tenant  from  being  surprised  or  injured.  This  act,  at 
the  common  law,  was  an  actual  demand  of  the  rent  on  the  part  of  the  landlord. 
And  the  common  law  required  this  demand  to  be  in  a  most  precise  and  peculiar 
manner.  It  was  to  be  made  just  at  the  close  of  the  last  day  of  payment  (al- 
lowing the  tenant  the  whole  day  to  prepare  his  money)  at  the  time  when  so 
much  daylight  remained  as  might  be  sufficient  to  view  and  count  the  money, 
and  no  more.  It  was  to  be  made  at  the  door  of  the  demised  messuage,  if  any 
on  the  premises,  and,  if  none,  then  at  such  usual  and  notorious  place  of  resort 
where  the  tenant  might  reasonably  be  expected  to  be  found,  if  he  was  not  alto- 
gether absent ;  and  it  was  to  be  of  the  precise  sum  then  accruing  due,  not  in- 
cluding any  former  arrears,  all  of  which,  although  due  and  recoverable  by  dis- 
tress or  action,  were  considered  as  waived  by  the  landlord  on  a  question  of  for- 
feiture by  his  prior  neglect  to  demand  or  enter  for  them. 

Then,  if  the  words  of  the  power,  or,  rather,  of  the  qualification  of  the  power, 
contained  in  the  setdement,  cannot  receive  a  literal  construction,  and  be  held  to 
apply  to  a  case  of  neglect  or  default,  only  according  to  their  literal  purport,  they 
must  receive  some,  other  and  different  construction,  which  must,  in  my  opinion, 
be  a  reasonable  construction,  and  a  construction  properly  suited  to  the  object 
and  purpose  in  view ;  that  is,  to  secure  and  enforce  the  payment  of  the  rent,  so 
that,  on  *the  one  hand,  the  tenant  may  not  hold  the  land  without  pay-  r«KgA 
ment,  to  the  prejudice  of  the  landlord,  nor,  on  the  other  hand,  be  dis-  ^ 
possessed  of  it,  if  either  himself  or  the  land,  which  is  emphatically  said  to  be 
debtor  for  rent,  presents  payment  or  the  means  of  payment  without  unreason- 
able delay  or  prejudice  to  the  landlord. 

It  has  been  objected,  however,  that,  if  the  literal  or  strict  meaning  of  the 
words  be  not  adopted,  no  other  meaning  can  be,  because,  as  it  was  said,  courts 
of  law  cannot  say  what  is  a  reasonable  power  or  clause  of  re-entry.  But,  I 
conceive,  that  in  this,  as  in  all  other  cases,  courts  of  law  can  find  out  what  is 
reasonable,  and  that,  in  some  cases,  they  are  absolutely  required  to  do  so.  In 
many  cases  of  a  general  nature,  or  prevailing  usage,  tlie  judges  may  be  able  to 
decide  the  point  of  themselves ;  in  others,  which  may  depend  upon  particolar 
facts  and  circumstances,  the  assistance  of  a  jury  may  be  requisite,  and,  wherever 
such  assistance  is  requisite,  there  are  ready  modes  of  obtaining  it.  I  will  men* 
tion  one  instance,  in  which  courts  of  law  are  required  by  the  legislature  to  dis- 
cover and  decide,  if  the  point  be  legislated,  a  question  upon  the  reasonable  exe* 
cution  of  a  power.  By  the  general  enclosure  act,  41  Geo.  3,  c  109,  s.  38  a 
rector  or  vicar  is  enabled  to  lease  his  allotment  under  certain  restrictions  men* 
tioned  in  the  act,  and,  among  others,  so  that  there  be  inserted  in  the  lease, 
•*  power  of  re-entry  on  non-payment  of  the  rent  or  rents  to  be  thereby  reserved 
within  a  reasonable  time  to  be  therein  limited  after  the  same  shall  become  due." 
A  lease  of  such  an  allotment  must,  therefore  provide,  that  if  the  rent  be  unpaid 
for  some  specified  number  of  days  or  weeks  af\er  the  day  of  reservation,  the 
rector  or  vicar  may  re-enter ;  and,  if  ^ny  question  should  arise,  whether  the 
number  of  days  specified  in  a  particular  lease,  be  or  ^be  not  a  reasonable  r^ggo 
time,  the  courts  of  law  must  necessarily  find  some  mode  of  deciding  the  ^ 
question. 

For  these  reasons,  my  lords,  I  am  of  opinion,  that  the  words  of  the  clause  in 
question  may,  and  ought  to  be  understood  to  mean  a  reasonable  power  of  re- 
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aatry.  And,  taking  this  to  be  the  legitimate  meaning  of  the  U'ords,  I  proceed 
to  show,  that,  in  my  opinion,  the  power  of  re-entry,  contained  in  the  particular 
instance  of  the  lease  in  question,  is  a  reasonable  power.  Usage  is  of  great 
weight  in  considering  what  is  reasonable ;  and  it  cannot  be  denied,  that  the 
(Kiwer  of  re-entry,  as  expressed  in  this  lease,  is,  in  form  and  substance,  such 
as  was  frequently  found  in  leases  before  the  execution  of  the  settlement  by 
]«m]isa  Barbara  Mansel,  which  was  in  1757.  This  is  a  fact  which  must  be  in 
the  knowledge  of  some  of  your  lordships,  without  recurring  to  the  special  ver- 
dict for  information  as  to  the  leases  of  this  particular  estate.  If  any  space  of 
time  could  be  allowed  beyond  the  days  of  payment  prescribed  in  the  reserva- 
tion, the  space  of  15  days,  which  is  the  period  allowed  in  the  present  lease, 
vill  not,  I  am  persuaded,  be  thought  91  unreasonable  space  of  time.  Indeed, 
although  this  objection  was  pointed  out,  it  was  not  so  much  insisted  upon  at 
your  lordships'  bar,  nor  could  be  in  the  construction  of  a  settlement  allowing 
98  days  for  payment  in  leases  to  be  made  at  a  rack-rent.  The  main  stress  of 
^e  argument  was  applied  to  that  part  of  the  clause  in  the  lease,  which  narrows 
t^  power  of  re-entry  to  cases  wherein  no  sufficient  distress  can  or  may  be  had 
and  taken  upon  the  premises,  whereby  the  rents  and  services,  and  all  arrearages 
thereof,  may  be  fully  raised,  levied,  and  paid. 

Upon  this  part  of  the  argument,  the  case  of  Coxt  v.  Day^  13  East,  118,  was 
*504l  quoted  and  relied  upon.  It  has,  however,  *been  discovered,  that  the  de- 
^  cision  in  that  case  is  contrary  to  a  prior  decision  of  the  Court  of  King's 
Bench  in  a  case  of  Hotley  v.  Seot^  reported  in  Lofit,  and  of  which  a  more  cor- 
rect manuscript  note  was  also  cited.  This  earlier  case  was  unknown  to  the 
eonnsel  by  whom  Coxt  v.  Day  was  argued,  and  probably  to  the  court  also ;  so 
that  the  decision  of  Coxe  v.  Dcy  is  not  wholly  free  from  question  as  to  its  own 
particular  circumstances.  It  was  certainly  not  thought  applicable  to  the  present 
case  by  the  two  surviving  judges  of  the  court,  when  the  present  case  was  be- 
fore them ;  and  it  is  distinguishable  from  this  by  the  difference  of  the  language 
of  the  clause  upon  which  it  arose.  For,  in  that  case,  the  words  of  the  clause 
were  not  general,  as  in  the  present,  "a  power  of  re-entry  for  non-payment  of 
the  rent,"  but  special,  **  a  power  of  re-entry,  if  the  rent  be  behind  for  the  space 
of  21  days,"  which  words  do  not  so  easily  admit  the  introduction  of  any  othei 
qualification  or  matter  as  the  general  words  of  the  present  clause :  so  that, 
npoQ  the  whole,  the  case  of  Coxt  v.  Day  does  not  appear  to  contain  a  decision 
precisely  in  point  to  die  present  cas^.  And,  therefore,  in  respect  of  authority, 
the  question  still  appears  to  be  left  open, — whether,  in  the  absence  of  any  words 
denoting  a  contrary  intention  in  the  mind  of  the  framer  of  the  clause,  a  re- 
i^triction  of  the  right,  or  power  of  re-entry  to  the  absence  of  a  sufficient  dis- 
tress be  a  reasonable  restriction  in  a  lease  like  the  present ;  for,  if  it  be,  then  a 
right  or  power  so  restrained  is  a  reasonable  right  or  power  of  re-entry,  and  the 
introduction  of  such  a  right  or  power  into  the  present  lease,  is  a  good  execu- 
tion of  the  leasing  power  contained  in  the  settlement. 

Such  a  restriction  of  the  right  had  prevailed  in  practice  before  the  execution 
of  this  settlement  in  1757.  It  was  known  and  in  use,  though  probably  less 
^5051  general  or  *frequent,  before  passing  the  statute  4  Geo.  2,  c.  28,  s.  2,  in 
-J  1731.  If  the  effiect  of  that  statute  be  (as  at  least  one  very  learned  per- 
ron has  thought)  to  alter  entirely  the  cx>mmon  law,  and  to  take  away  the  right 
of  re-entry  under  any  circumstances  of  demand  and  refusal  of  the  rent,  wheie 
a  sufficient  distress  can  be  found,  then,  certainly,  the  express  Introduction  of 
the  words  of  restriction  cannot  invalidate  the  lease,  because  it  is  only  an  ex- 
pression of  a  matter  tacitly  contained  and  implied  by  operation  of  law.  But, 
supposing  the  statute  not  to  have  this  effect,  still,  in  my  opinion,  the  restriction 
is  reasonable  in  itself  in  a  case  like  the  present  The  instances  of  proceeding 
at  the  common  law  by  demand  of  the  rent  since  the  statute  was  passed  are 
very  few ;  the  proceeding  is  in  itself  troublesome  and  difficult,  as  will  appear 
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by  the  circumstances  required,  wliich  I  have  already  mentioned :  it  was,  indeed, 
so  troublesome  and  difficult,  and  found  to  be  attended  with  so  little  benefit  to 
landlords,  that  the  statute  was  passed  for  their  relief,  substituting  the  absence 
of  distress  in  the  place  of  demand.  Can  it,  then,  be  said  that  the  reversioner 
is  unreasonably  restrained  or  prejudiced  by  the  introduction  of  a  matter  which 
the  legislature  has  thought  generally  beneficial  to  landlords,  and  which,  in  all 
probability,  he  himself  would  have  adopted,  even  if  the  terms  of  the  lease  had 
been  such  as  to  have  allowed  him  to  act  otherwise  f  I  say,  that,  in  all  proba- 
bility, he  would  have  adopted  it,  because,  I  presume,  his  only  wish,  like  that 
of  every  other  reasonable  person,  must  be  to  obtain  the  payment  of  his  rent  in 
the  most  easy  and  speedy  manner.  And  whatever  dimculty  there  may  be  in 
viewing  a  messuage  or  farm,  so  as  to  ascertain  whether  sufficient  be  found  upon 
it  to  answer  the  arrears  of  a  rent  bearing,  as  in  this  case,  a  very  small  propor- 
tion to  the  annual  value  of  the  tenement,  still  I  have  the  authority  of  the 
""legislature,  and  of  the  experience  upon  which  the  statute  was  founded,  r^ggn 
for  saying,  that  this  difficulty  is  less  in  practice  than  the  difficulty  of  ^ 
making  such  a  demand  as  would  authorize  a  re-entry  at  the  common  law.  If 
any  thing  more  be  desired  by  the  reversioner  than  a  speedy  and  easy  mode  of 
securing  and  enforcing  the  payment  of  the  reserved  rent,  I  should  say,  that  he 
desires  more  than  the  framer  of  the  setdement  intended  to  give,  and  more  than 
the  law  ought  reasonably  to  allow.  The  power  of  re-entry,  in  whatever  words 
It  be  expressed,  can  be  exercised  only  in  one  of  two  modes  ;  that  is,  either  by 
making  a  demand  at  the  common  law,  without  regarding  the  value  of  distrain- 
able  goods  on  the  premises,  or  by  ascertaining  that  no  sufficient  goods  are  to  be 
found  on  the  premises,  without  regarding  a  demand  of  payment.  For  the 
reasons  already  given,  I  think  the  latter  must  be  considered  as  the  most  eflec- 
tnal  and  beneficial  mode  ;-and,  Uierefore,  speaking  generally  of  cases  of  this 
nature,  I  can  discover  no  reason  for  resorting  to  the  former,  except  a  hope  (cer- 
tainly not  entertained  in  this  particular  case,}  that  the  tenant,  being  taken  by 
surprise,  and  not  expecting  a  demand,  may  not  be  prepared  for  immediate  pay- 
ment in  money,  and  a  desire  to  take  advantage  of  his  want  of  preparation,  and 
deprive  him  of  the  residue  of  his  term,  or  harass  him  witli  a  law-suit.  To  such 
a  motive  a  court  of  law  will  never  lend  its  aid.  And  a  eontruction  calculated 
to  give  eflfect  to  such  a  motive  would  be  contrary  to  the  general  principles  of 
the  law.  And  it  ought  not  to  be  omitted,  that  the  present  question  arises  upon 
the  construction  of  %at  part  of  a  leasing  power  which  is  intended  to  create  a 
forfeiture  of  the  lease  executed  under  the  power.  It  is  said  in  our  books,  that 
forfeitures  are  odious  in  the  law,  and  this  is  the  reason  assigned  for  requiring 
so  much  formality  and  precision  in  the  demand  of  the  rent  at  the  common  law. 
And,  *for  the  same  reason,  in  addition  to  all  others  with  which  I  have  r^mru 
troubled  your  lordships,  I  think  such  a  construction  ought  to  be  put  '^  r^ 
np<m  the  words  of  the  settlement  as  will  tend  rather  to  the  exclusion  than^ 
the  introduction  of  forfeitures  of  the  leases  to  be  granted  under  it. 

For  these  reasons,  I  am  of  opinion,  that  the  demise  of  the  5th  September, 
1803,  is  not  invalid. 

The  Lord  Chancellor  (a)  My  lords,  the  question  which  is  now  brought 
before  your  lordships  for  decision,  is  undoubtedly  a  question  of  very  great  im- 
portance to  the  parties.  We  have  to  determine,  as  I  understand,  upon  the  vali- 
dity of  a  particular  lease,  which  is  stated  in  the  special  verdict.  The  decision 
upon  that  lease,  however,  will  not  only  give  validity  or  invalidity  to  the  lease  in 
question,  but  as  we  have  been  informed  by  the  bar,  to  the  leases  of  a  very  con- 
siderable mass  of  property.  The  plaintiff,  therefore,  has  a  great  interest  in  you^ 
lonlships'  decision;  the  tenants,  of  course,  have  a  very  considerable  interest  in 
your  lordships*  decision ;  but  the  interest  in  your  decision  is  not  confined  to 
tiie  landlord  and  the  tenants,  because,  1  apprehend,  that,  if  these  leases  ui  in- 

(a)  Lord  Eldon. 
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valid,  tbe  tenants  in  this  case«  probably,  as  in  a  case  from  another  part  of  tlie 
united  kingdom  (I  mean  the  case  of  the  Queensberry  leases)  will  have  a  title  to 
r^over  against  the  assets  of  the  deceased  lessor,  the  value  of  their  interests  in 
the  estate.  But,  however  great  the  interest  of  any  of  these  parties  may  be,  it 
is  most  for  the  public  interest  that  your  lordships  should  take  care  t»  decide 
rightly. 

My  lords,  if  f  could  hope,  that,  by  asking  your  lordships  for  further  time,  I 
could  alter  that  opinion  which,  it  is  my  duty  to  inform  your  lordships,  I  have 
*5981  *^^^  entertained  upon  ^e  question  now  before  you,  (and  the  rather  my 
^  duty,  because,  if  it  should  appear  to  you  to  be  hastily  formed,  it  will  de- 
serve the  less  attention,)  .or  if  I  could,  consistendy  with  my  other  important 
engagements  and  duties,  hope  to  find  time,  in  which  I  could  lay  down  the  hum- 
ble statements  I  am  now  about  to  make  with  more  method,  or  if  I  could  hope 
to  relieve  myself  firom  the  pain,  which  I  do  most  sincerely  feel,  in  mnintaining 
an  opinion  upon  this  subject,  different  from  that  which  has  been  expressed  by 
many  persons,  for  whose  learning  and  abilities  I  entertain  the  greatest  respect, 
I  should  endeavour  to  press  your  lordships  to  delay  hearing  what  I  have  httmbly 
to  ofTer  to  your  lordships*  attention. 

My  lords,  I  must  confess,  that  the  habits  of  ray  professional  life  led  me  at 
first  to  entertain  a  very  considerable  surprise  indeed,  how,  upon  some  of  the 
questions  agitated  in  this  house,  there  could  be  any  difference  of  opinion  any 
where.  My  lords,  with  respect  to  the  authorities,  your  lordships  have  heard 
observations  which  are  perhaps  much  more  apt  than  I  could  presume  to  offer 
to  your  attention,  upon  the  conflicting  cases  of  Hotleju  v.  Seot^  and  Coxe  v.  Day^ 
and  the  negative  authority  of  the  case  before  Lord  Chief  Justice  Willbs,  who, 
I  believe,  was  a  very  great  lawyer.  Those  authorities  I  shall  not,  I  hope,  be 
thought  to  treat  with  any  disrespect,  which  certainly  I  do  not  mean,  when  I 
avail  myself  of  what  has  fidlen  from  the  two  learned  chief  justices  in  their  ob- 
servations on  Coxe  v.  Day.  If  Coxe  v.  Day  is  an  authority  one  way.  Motley 
V.  Scot  is  an  authority  the  other  way;  and  ttie  judgment  of  two  of  the  judges 
in  the  court  below  on  this  very  case,  conflicts  with  the  case  of  Coxe  v.  Day. 
But,  my  lords,  suoh  have  been  the  habits  of  my  professional  life,  that  I  cannot 
possibly  think  that  we  have  considered  all  the  authority  to  be  taken  into  con- 
*50d1  sideration  upon  this  *subject.  My  lords,  we  hear  of  the  practice  of 
-'  conveyancers,  and  diat  amounts  to  a  v«ry  considerable  authority ;  and 
I  am  justified  in  that  assertion  by  the  opinions  of  the  greatest  men  who  have 
sat  in  Westminster  Hall,  who,  I  am  persuaded,  in  many  instances,  if  matters 
had  been  res  integrm^  would  have  pronounced  decisions  very  different  from 
those  which  they  thought  proper  to  adopt,  if  they  had  not  taken  notice  of  the 
practice  of  conveyancers  as  authority ;  but,  npon  this  subject,  my  lords^  I  do 
not  think  that  the  unwritten  authorities  are  fairly  considered,  when  it  is  merely 
put,  that  such  clearly  is  the  practice  of  conveyancers ;  and  I  would  take  the 
liberty  with  great  respect  (with  respect  too,  more  sincere  than  I  really  know 
how  to  express)  to  intimate  an  opinion  that,  upon  cases  of  this  nature,  it  might 
not  be  much  amiss,  if  courts  of  law  would  inquire  a  litde  more  what  has  beien 
done  as  well  as  said  in  courts  of  equity :  not  for  the  purpose  of  determining 
differently  what  are  the  points,  but  of  determining  how  far  men,  who  have  sat 
in  the  courts  of  equity,  have  determined  the  legal  point  before  they  have  ap« 
plied  themselves  to  those  directions,  and  decrees,  and  orders,  which  they  are 
daily  in  the  habit  of  pronouncing.  My  lords,  between  the  year  1772,  (it  is  a 
long  while  to  look  back  to,)  and  a  period  approaching  the  year  1780,  I  spent 
many  of  the  most  profitable  years  of  my  life  in  the  office  of  a  conveyancer ;  and 
I  was  led,  at  tfaAt  time,  to  a  knowledge,  not  only  of  the  practice  there,  but  of 
what  were  the  sentiments  of  the  great  conveyancers  of  those  days ;  and  I  am 
as  sure,  I  think,  as  I  can  be  of  my  existence,  that  it  never  would  have  occurred 
to  HMv  nn ;  of  them,  if  there  was  a  leasing  power  in  any  marriage  settlement. 
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requiring  such  a  power  as  this,  that  to  give  the  time  of  fiAeert  or  twenty  day* 
would  be  an  invalid  execution  of  the  power.  I  am  sure  all  practice  was  the 
other  way ;  and  practice,  my  lords,  in  this  respect  is  evidence  of  what  is  rea 
sonable.  *But  the  unwritten  authority  does  not  rest  here.  The  power  r^/jQQ 
of  leasing  is  often  one  which  must  be  executed  by  trustees  under  mar-  ^ 
riage  settlements.  In  those  settlements  in  which  they  take  the  legal  fee,  it  of 
course  falls  on  them ;  and  in  those  in  which  the  legal  estate  is  in  the  persons 
beneficially  interested,  the  power  of  leasing  is  often  given  to  the  trustees  to 
preserve  contingent  remainders  during  the  minorities  of  the  ceatuique  uses.  In 
a  great  majority  of  cases,  I  can  say,  on  my  own  knowledge,  that  the  power 
does  not  mention  any  period  of  arrear  before  the  ^  re-entry  is  to  be  allowed. 
The  trustees  sometimes  use  their  own  discretion  in  executing  the  power  to 
lease ;  at  other  times  they  act  under  the  direction  of  the  Court  of  Chancery. 
In  the  first  case,  their  uniform  practice  would  form  a  weighty  consideration 
here.  In  the  i«econd,  where  they  act  by  the  authority  of  the  Court  of  Chan- 
cery, you  must  permit  me,  for  my  predecessors  and  successors,  though  not  for 
myself,  to  say,  in  every  one  of  those  leases  there  is  an  authority  of  law,  that 
that  is  a  due  execution  of  the  power :  because  the  chancellor  has  no  right  to 
direct  such  a  lease  to  be  made,  if,  when  it  is  executed,  it  is  not  according  to  the 
power.  He  is  a  judge  of  law  and  equity,  and,  when  he  has  determined  as  a 
judge  of  law  that  such  is  a  due  execution  of  the  power,  then,  and  then  only, 
he  has  authority,  according  to  the  constitution  of  this  country,  to  direct  such 
lease  to  be  made  by  the  trustees.  Then,  my  lords,  I  should  be  very  glad  to 
know,  whether  the  whole  practice  of  that  court  is  not  to  be  looked  at  as  prac- 
tice fixing  what  is  the  legal  construction  of  such  a  power  to  lease  T 

My  lords,  it  does  n6t  rest  here ;  for,  suppose  the  case  put  by  one  learned 
judge,  suppose  the  tenant  for  life,  here,  had  agreed  with  this  occupying  tenant 
to  make  him  ^  lease  with  a  power  of  re-entry  on  non-payment  of  rent,  and  he 


would  not  make  it  with  a  power  *of  re-entry  giving  an  extension  of 
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time,  and  then  the  tenant  had  filed  a  bill  in  equity  to  compel  him  to 
make  a  lease  according  to  the  agreement : — No  chancellor  could  possibly  have 
directed  a  lease  to  be  made  with  fifteen  days*  time,  in  case  of  a  non-payment 
of  rent,  unless  he  was  satisfied,  according  to  law,  that  would  be  a  due  execu- 
tion of  the  power ;  he  could  not  have  done  it  in  any  of  the  cases  in  which  there 
has  been  such  a  decree  made.  I  disclaim,  for  those  who  have  gone  before  me, 
and  those  who  are  to  come  after  me,  the  charge  that  such  directions  were  not 
made  upon  the  authority  of  cases  which  have,  at  least,  as  much  authority,  and 
a  great  deal  more  than  those  which  have  been  stated  to  your  lordships. 

Another  authority  is  to  be  found  in  the  construction  which  the  general  in- 
closure  act  has  received.  Rectors  and  vicars  are,  under  the  38th  section  of 
that  act,  enabled  to  lease  their  allotments,  so  that  there  be  inserted  in  such 
lease  power  of  re-entry,  on  non-payment  of  rent,  within  a  reasonable  time,  to 
be  therein  limited,  after  the*  same<  shall  become  due.  And,  my  lords,  we  have 
acted  under  that  statute  ever  since  it  passed ;  rectors  and  vicars  have  been 
making  leases  ever  since,  and  I  believe  you  will  find,  that  the  universal  practice 
has  been  to  give  days  in  the  manner  days  are  given  in  this  lease.  It  is  truly 
said,  that  a  reasonable  time  is  authorized ;  but,  if  my  argument  is  correct,  a 
reasonable  time  would  have  been  authorized,  if  these  words  had  not  been  in- 
troduced ;  and,  I  must  add,  that  the  words  of  the  act  answer  the  objection,  that 
courts  of  justice  cannot  be  required  to  say  what  is  a  reasonable  time  ;  for,  the 
legislature  has,  in  this  instance,  expressly  required  them  to  do  so.  Suppose 
that,  in  a  parish  in  which  the  rector  or  vicar  has  an  allotment  subject  to  this 
power,  there  are  tenants  for  life,  receiving  allotments  to  be  enjoyed  according 
to  the  limitations  of  the  ^settlement  of  that  land,  in  respect  of  which  r^f^gM 
the  allotment  is  made, — What  is  the  consequence  of  that  ?  The  conse-  ^  ^^ 
quence  of  that  is,  that  the  powers  of  leasing  in  the  settlements  under  which 
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tfiose  respective  persons  (lay  persons,  not  ecclesiastical  persons)  are  made  te- 
nants for  life,  apply  themselves  to  their  whole  estate  aiSter  the  allotment  is 
made ;  and  a  most  singular  thing  it  would  be  to  say,  that  fourteen  or  fifteen 
days  is  a  reasonable  time  for  a  power  of  re-entry  in  a  rector  or  vicar,  but  un- 
reasonable in  the  tenant  for  life  claiming  under  a  settlement,  which  settlement 
so  far  as  it  applies  to  the  new  allotment,  is  in  fact  made  under  that  very  act  ol 
enclosure.  I  say,  therefore,  my  lords,  that  your  lordships*  decision  in  favour 
of  the  defendant  in  error,  if  not  founded  in  peculiarities  in  the  words  of  the 
settlement,  would  interfere  with  practice  so  long  and  so  general  as  to  make  it 
one  of  the  most  mischievous  that  ever  was  pronounced. 

I  will  now,  therefore,  consider  whether  any  peculiarities  justifying  such  a 
decision,  can  be  found  in  the  settlement  itself;  and,  here,  permit  me  to  say, 
that  I  am  soing  to  comment  upon  this  setdement,  taking  it  for  granted  that  it  is 
understood  on  all  sides,  that  this  special  verdict  finds  every  thing  that  ought  to 
be  found.  I  put  that  upon  the  understanding  of  the  parties.  My  lords,  we 
have  had,  in  the  course  of  argument  at  the  bar,  a  great  deal  of  argument  on  the 
admissibility  of  extrinsic  evidence.  Now,  with  reference  to  extrinsic  evidence, 
my  humble  opinion  is,  that  this  is  a  case  in  which  you  must  admit  some  ex- 
trinsic evidence;  although  I  concede  that,  generally  speaking,  you  must  con- 
strue instruments  by  what  is  to  be  found  within  their  four  corners.  That  prin- 
ciple cannot  apply  here ;  for,  when  you  are  considering  the  question,  whether 
a  lease  is  conformable  to  a  power  in  another  instrument,  you  must  look  into 
■*fi0^1  ^^^^  instrument  which  contains  the  power ;  *and,  if  you  must  look  into 
-^  that  instrument  which  contains  the  power,  then,  in  order  to  get  at  the 
true  construction  of  the  power  itself,  you  must  look  at  every  part  of  that  instru- 
ment ;  and,  if  the  instrument  which  contains  the  power  be  referred  to  by  the 
instrument  which  is  the  execution  of  the  power ;  and  the  instrument  which 
contains  the  power,  also  refers  you  to  other  instruments  for  its  explanation,  then 
you  must  look  at  those  instruments,  and  by  this  chain  they  become  part  of  the 
documents  on  which  your  decision,  as  to  the  execution  of  the  power,  must  be 
founded. 

I  think,  in  this  case,  you  might  state  it  thus.  Here  were  leases  made  prior 
to  1757 ;  the  settlement  refers  to  leases  which  should  be  existing  at  the  time 
the  new  lease  should  be  made,  and  it  not  only  refers  to  the  leases  which  should 
be  then  existing,  but  it  refers,  in  that  part  of  it  which  gives  the  power  of 
making  future  leases,  to  the  leases  existing  at  the  time  of  the  settlement.  I  do 
not  carry  it  so  far  as  to  say  you  shall  go  into  length  of  time  to  see  what  were 
the  habits  of  leasing  prior  to  those  then  existing  leases ;  but,  I  say,  you  must 
go  to  those  then  existing  leases,  or  it  is  impossible  to  collect  what  the  meaning 
of  that  power  is.  Now,  my  lords,  I  say,  also,  that,  if  the  instrument  in  which 
the  power  is  contained,  shows  what  was  the  nature  of  the  estates  which  the 
persons  had  who  were  making  that  settlement,  you  cannot  shut  your  eyes 
against  that  part  of  the  settlement  in  which  that  information  is  contained. 

With  these  general  observations,  your  lordships  will  give  me  leave  to  call 
your  attention  to  the  facts  of  the  case.  A  lady  named  Louisa  Barbara  Mansel, 
afterwards  Louisa  Barbara  Vernon,  was  tenant  for  life  of  the  estates,  with  seve- 
ral remainders  over,  and  with  a  power  in  her,  in  consideration  of  marriage,  of 
revocation  and  new  appointment ;  and  the  special  verdict  states,  that,  upon  the 
•6041  ^^^^  ®^  J^^yt  1767,  she  intermarried  with  Mr.  *Vernon ;  that,  before 
J  the  marriage  upon  the  2d  of  July,  1757,  she,  by  her  deed,  revoked  all 
the  uses  contained  in  the  will  of  Lord  Mansel,  concerning  the  said  premises, 
and  appointed  and  limited  the  same  to  the  Earl  of  Guilford  and  Charles  Mon- 
tagu, and  their  heirs,  in  trust  to  hold  the  same,  after  the  said  marriage,  to  the 
use  of  the  said  George  Venables  Vernon  for  life,  without  impeachment  of  waste, 
remainder  to  the  said  Louisa  Barbara  for  life,  without  impeachment  of  waste, 
and  after  the  determination  of  those  estates,  or  either  of  them  by  forfeiture  or 
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otherwise,  in  the  lifetime  of  the  said  George  Venables  Vefnon  and  Louisa  BaiC 
bara,  or  the  survivOT  of  them,  to  the  use  of  the  said  Earl  of  Guilford  and 
Charles  Montagu,  and  their  heirs,  to  preserve  contingent  remainders,  ahd  ^ 
permit  the  said  Geoige,  during  his  life,  and  aAerwards  the  said  Louisa  Barbara, 
during  her  life,  to  iake  the  rents,  &c.,  and  after  the  decease  of  the  survivor  of 
them,  to  divers  other  uses  for  the  benefit  of  their  issue ;  and,  in  default  of  issue, 
\o  the  use  of  the  will  of  the  said  Louisa  Barbara,  and  subject  to  the  powers 
and  limitations  fo  be  thereby  directed  and  appointed ;  and,  in  the  mean  time,  to 
d\e  use  of  the  said  Louisa*  Barbara,  her  heirs  and  assigns  for  ever ;  and  then 
follows  the  clause  upon  which  this  question  principally  arises.  My  lords,  be- 
fore I  state  that,  I  will  take  the  liberty  to  mention  to  your  lordships  another 
head  of  authority  which  I  confess  has  influenced  me  a  good  deal  with  respect 
to  those  fiAeen  days.  Your  lordships  know,  that,  by  a  statute  made  some 
years  ago,  the  legislature  authorized  the  committees  of  lunatics,  by  authority  of 
the  court  of  chancery,  where  those  lunatics  were  tenants  for  life  with  powers 
of  leasing,  to  make  such  leases  as  the  tenants  could  have  made  if  they  had  been 
of  sane  mind ;  and  1  never  had  the  least  doubt,  in  consequence  of  the  habits  of 
my  professional  life,  in  directing  them  to  make  leases  with  this  ordinary  reser- 
vation of  fourteen  *or  fifteen  days  with  respect  to  the  time  of  forfeiting  r,-|jg 
the  estate.  I  certainly  did,  however,  think  it  right,  in  deference  to  the  *- 
opinion  which  I  understood  was  stated  in  the  Exchequer  Chamber,  to  check 
myself  in  that  practice,  and  to  take  care  that  that  habit  should  no  longer  be 
acted  on.  So  if  a  rector  or  vicar  who  had  an  allotment  under  an  enclosure  act 
had  been  a  lunatic,  it  would  have  been  necessary  for  the  court  to  have  acted, 
and  I  should  have  given  a  similar  direction. 

My  lords,  then  follows  the  clause  containing  the  leasing  power.  But  before 
I  read  this  clause,  I  apprehend,  that,  where  a  power  of  this  sort  is  given  in  a 
marriage  settlement,  it  is  part  of  the  contract  which  all  the  parties  in  the  mar- 
riage settlement  are  understood  to  enter  into  with  respect  to  each  other.  It  is 
their  intention  that  is  to  be  executed,  and  the  tenant  for  life,  when  he  makes  a 
lease,  acts  according  to  that  intention,  as  an  instrument  for  the  benefit  of  all 
those  who  have  an  interest  in  the  inheritance.  He  must,  therefore,  be  con- 
sidered as  acting  with  perfect  bonafides^  and,  in  cases  of  forfeiture,  you  are  not 
to  be  astute  to  find  out  a  forfeiture,  if  the  parties  really  are  dealing  ban&Jide, 
according  to  what  they  conceive  to  be  the  intention  of  ^e  framers  of  the  settle- 
ment under  which  they  act.  If  they  misconceive  it,  that  will  not  do ;  but  if  a 
fair  construction  will  authorize  you  to  say,  they  have  not  misconceived  it,  you 
are  not  to  look  astutely  to  defeat  their  execution.  There  were  three  species  of 
estates  of  which  leases  were  to  be  made  under  this  settlement ;  one  of  them 
estates,  as  I  understand,  usually  demised  for  lives,  upon  payment  of  a  fine 
which  fine  is,  in  truth,  a  great  portion  of  the  consideration  paid  for  such  leases, 
and  the  small  annual  rents  and  other  services,  tiiough  of  some  value,  are  of  little 
value  when  compared  to  the  fine ;  they  are  a  sort  of  rental,  which  is  rather 
from  time  to  time  calculating  a  small  sum  of  ^money  ofiT  the  estate,  than  r^^t^ft 
pa3ring  the  value  of  the  estate.  The  next  species  of  lands  are  lands  to  ^ 
be  let  at  rack-rent  for  years  absolute ;  and,  with  reference  to  them,  it  is  very 
easy  to  reserve  a  power  of  re-entry ;  and  the  third  is  of  mines ;  with  regard  ti% 
which,  unless  conveyances  are  more  able  at  this  time  of  the  day  than  some  of 
the  old  ones  used  to  be  in  the  last  century,  it  would  be  difificult  to  find  out  what 
sort  of  power  of  re-entry  you  could  apply  to  them.  Conveyancers  are,  there- 
fore, in  general,  obliged  to  content  themselves  with  alluding  to  proper  and  rea- 
sonable modes  of  working  the  mines.  Then,  one  of  the  conditions  to  which 
we  are  particularly  to  attend  is  this,  **  And  so  as  on  every  such  respective  lease, 
demise,  or  grant,  for  a  life  or  lives,  or  for  years  determinable  oii'the  dropping 
of  a  life  or  lives,  there  be  reserved  and  made  payable,  during  the  contmuance 
of  the  estates  and  interest  thereby  to  be  demised,  leased,  or  granted  resp«c<  Ively, 
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the  ancient  and  accustomed  yearly  rents,  duties,  and  services,  or  more,  or  as 
great  or  beneficial  yearly  rents,  duties,  and  services,  or  more,  as  now  are,  or  at 
die  time  of  demising  or  granting  the  premises  so  to  be  demised,  leased,  or  granted 
respectively,  were  reserved  or  made  payable  for  or  in  respect  of  the  same  pre- 
mises respectively ;  or  a  just  proportion  of  such  ancient  or  the  present  reserved 
rents,  duties,  and  services,  or  more^  according  to  the  value  of  the  premises  so  to 
be  demised,  leased,  or  granted  respectively  ;*'  and  then  come  the  exceptions 
urith  respect  to  the  heriots,  and  the  usual  clause,  that  these  rents,  duties,  and 
services  were  to  be  for  the  benefit  of  the  persons  entided  from  time  to  time. 
Now  let  us  suppose  ourselves  sitting  down  to  make  a  new  lease,  after  the  year 
1757,  of  premises  which,  in  the  year  1757,  was  jield  under  a  then  existing  lease. 
Addressing  ourselves  to  the  execution  of  that  power,  is  it  possible  to  be  denied, 
*Mm  ^^^^  ^^  order  to  see  how  the  power  should  *be  executed,  we  must  look 

^  at  that  existing  lease  whicli  is  the  lease  immediately  preceding  that 
which  we  are  to  make  ?  I  do  not  carry  it  further ;  I  do  not  say  that  we  are  to 
go  back  into  the  more  remote  periods  of  time,  and  see  what  was  the  habit  in  all 
time  past :  but,  I  say,  we  are  bound  to  receive  the  evidence  to  which  the  lan- 
guage of  the  power  refers  us ;  to  receive  the  evidence  of  the  deed  containing 
the  power.  You  must  first  ask,  do  you  mean  to  demise  according  to  the  ancient 
and  accustomed  rent  ?  You  must  go  there  to  know  what  it  is  ;  and  so  as  to  the 
duties  and  services.  Here  are  strong  words  here  which  always  struck  me,  that 
it  is  not  necessary  they  should  be  the  same  yearly  rents,  duties,  and  services,  or 
more,  but  they  may  be  as  great  or  beneficial.  I  say  I  have  a  right  to  look  at 
this  word  ^  or*^  as  being  of  some  signification,  when  I  find,  in  other  parts  of 
the  lease,  as  *'  great  and  beneficial."  This  is  to  be  '*  as  great  or  beneficial  ;'* 
and  I  cannot  help  expressing,  that  I  entertain  very  considerable  doubt  whether, 
if  this  clause  as  to  the  distress  had  not  been  contained  in  the  new  lease,  the  new 
lease  for  that  reason  would  not  have  been  bad.  I  agree  with  the  lord  chief 
justice,  that  if  the  lease  be  in  the  slightest  degree  less  beneficial  than  the  requi- 
sitions of  the  power,  it  is  invalid.  But,  if  this  power  authorizes  me  to  make  a 
lease,  provided  the  rent  is  as  beneficial,  if  I  demise  upon  the  same  rent  in  the 
same  way,  do  not  I  reserve  you  as  beneficial  a  rent  as  formerly  ? 

Then,  my  lords,  come  these  words,  and  let  us  suppose  that  they  are  neces- 
sary, *'  and  so  as  there  be  contained  in  every  such  lease  a  power  of  re-entry  for 
non-payment  of  the  rent  thereby  to  be  reserved.*'  And  this  occurs  in  an  instru- 
ment where,  with  respect  to  other  property,  upon  which  the  best  and  most  im- 
proved yearly  rent  was  to  be  reserved,  and  where,  with  respect  to  that  rent 
*«08*1  ^^^^^  ^^  ^  ^®  ^^  reserved,  (a  rent  which  *was  de  anno  in  annum,  and 

•^  from  half  year  to  half  year,  rendering  to  the  landlord  the  value  of  the 
enjoyment,)  the  authors  of  this  settlement  say,  that  tliere  shall  be  non-payment 
allowed  for  twenty-eight  days.  I  take  it,  now,  upon  the  first  objection  as  to 
the  fifteen  days ;  and  I  ask,  whether  a  power  of  re-entry  for  non-payment  of 
rent  in  fifteen  days  is  not  a  power  of  re-entry  for  non-payment  of  rent  ?  No 
man  can  deny  that  it  is  a  power  of  re-entry  ;  no  man  can  deny  that  it  is  a  power 
of  re-entry  for  non-payment  of  rent.  It  is  not  the  same  power  as  it  would  be, 
if  it  were  twenty  days  or  twenty-five  days  ;  but  still  it  is  a  power  of  re-entry 
for  non-payment  of  rent :  and  where  are  the  words  in  the  settlement  on  which 
the  parties  insist  there  shall  be  in  the  lease  an  unconditional  power  of  re-entry 
for  non-payment  of  rent?  Now,  to  recur  again  to  the  impression  th^t  old  habits 
make  on  one's  mind,  it  would  appear  to  me  most  astonishing^ — previous  to  the 
agitation  of  this  case,  it  did  appear  one  of  the  most  astonishing  things  to  my 
mind, — having  a  good  deal  to  do  witli  decisions  at  law,  that,  if  there  was  a  lease 
to  be  made  with  a  power  of  re-entry,  the  lessor  could  insist  it  should  be  a  lease- 
giving  a  power  of  re-entry  at  the  day.  I  should  say  that  was  contrary  to  the 
habit  and  usage  of  the  court ; — speaking  from  that  habit  and  usage,  I  say,  the 
eourt  ought  to  decree  in  favour  of  the  tenant,  if  he  were  willing  to  execute  i^ 
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lease  containing  a  reasonable  extension  of  time  for  the  payment  of  the  rent ;  and 
I  cannot  help  thinking  that,  from  the  circumstance  of  pointing  out  the  twenty- 
eight  days  in  the  other  case,  you  are  bound  to  see  a  difference  between  the  case 
of  a  reservation  of  a  rent,  which  is  the  actual  value  from  year  to  year,  of  the 
land  that  is  occupied,  (as  far  as  a  tenant  ever  pays  the  actual  value,)  and  the 
reservation  of  a  rent  of  much  less  value,  but  compensated  by  a  large  fine :  and 
when  you  consider  the  value  of  the  lands  *and  the  estate,  as  compared  r«/>/|o 
with  the  fine,  it  does  appear  to  me,  that  this  deed  affords  sufllicient  evi-  ^ 
dence,  (particularly  with  reference  to  the  words  I  have  before  commented  on,) 
that,  if  the  rent  and  fine  are  as  beneficial  as  those  in  the  then  existing  lease,  it 
would  be  a  due  execution  of  th^  power. 

But  that  does  not  touch  the  question  about  distress,  I  admit ;  unless  so  far  as 
the  same  qualification  of  distress  may  have  been  in  the  former  lease ;  because, 
if  the  same  qualification  of  distress  was  in  the  former  lease,  then  the  same  ar- 
guments that  you  build  on,  giving  the  period  in  the  former  lease,  apply  to  giving 
the  distress.  But,  if  the  power  of  re-entry  required  by  the  settlement  means 
a  reasonable  power  of  re-entry,  and  if  that  has  been  the  construction  usually 
put  on  it,  it  is  the  same  as  if  the  lease  was  directly  conformable  to  the  power. 
I  think  that  practice  has  applied  that  qualification  to  the  reservation  of  a  gene- 
ral power  of  re-entry  ;  and,  as  to  the  difficulty  of  determining  what  is  reasona- 
ble, I  know  no  difiference  between  determining  what  is  reasonable  on  this  sub- 
ject and  on  any  other  subjects;  and  on  other  subjects  every  court  has  to 
determine  it.  With  respect  to  the  qualification  of  the  power  for  re-entry  by 
the  sufficiency  of  distress,  though  I  cannot  agree  with  the  learned  judge,  who  I 
think  is  as  old  a  sage  of  the  law  as  myself,  (I  believe  he  came  to  the  bar  in  the 
same  term  with  me,)  that  the  statute  of  4  Geo.  2  is  imperative,  yet  it  is  impos- 
sible for  me  to  deny,  that  the  statute  of  4  Geo.  2  and  the  general  enclosure  act, 
and  all  the  practice  to  which  I  have  been  alluding,  do  establish,  beyond  all 
question,  that  it  is  a  reasonable  execution  of  a  power,  even  where  this  clause  of 
distress  is  put  in.  And,  my  lords,  when  we  are  considering  these  circumstances* 
do  let  us  attend  a  little  to  the  extreme  importance  of  the  question  before  us  in 
one  respect.  My  lords,  you  are  not  merely  in  the  ^execution  of  a  r«A|n 
power  to  consider  what  is  most  beneficial,  as  between  A.  the  tenant  for  ^ 
life,  and  B.  the  remainder-man ;  but  what  is  most  beneficial  to  both  and  to  each, 
with  reference  to  the  terms  on  which  tenants  are  to  be  procured :  and  though, 
in  this  case,  there  is  very  little  difference,  perhaps,  of  convenience  or  inconve- 
nience to  the  tenant,  whether  he  is  to  pay  on  the  day  the  rent  is  reserved,  or 
fifteen  days  afterwards,  yet,  on  the  one  hand,  if  there  be  that  litde  inoonve* 
nience,  I  say  that  is  a  ground  why,  if  the  words  of  the  power  contained  in 
the  settlement  will  allow  you  to  give  those  days,  you  shall  not  say  that  is  a 
forfeiture  of  the  lease ;  and,  on  the  other  hand,  I  say,  though  the  quantum  of 
convenience  may  be  ever  so  small,  yet  that  the  principle  pursued  in  deciding 
these  cases,  requires  you  to  consider,  not  merely  what  is  for  the  benefit  of  a 
person  having  an  interest  in  one  part  of  the  inheritance,  but  what  is  for  the  be- 
nefit of  the  whole  inheritance,  and  all  the  persons  to  take  in  it. 

There  is  another  way  of  putting  it  which  is  material ;  that  is,  if  I  am  not 
wrong  in  my  notions  of  the  practice,  to  consider,  if  powers  are  to  be  executed 
for  ^e  benefit  of  all  persons  having  an  interest  in  the  inheritance,  in  the  first 
place,  what  will  be  the  situation  of  persons  who  have  those  powers  ?  That  is 
a  most  serious  consideration.  If  you  are  to  adopt  it  as  a  principle,  that,  in  a 
settlement  where  a  power  is  given  as  nakedly  in  the  terms  of  it  as  here,  you 
are  to  execute  that  power  in  the  precise  terms,  (and  then  you  must  take  into 
your  consideration,  that  no  tenant  for  life,  no  trustee,  nobody,  in  short,  who 'has 
not  an  absolute  inheritance  in  the  estate,  will  ever  think  of  executing  a  power 
without  the  direction  of  a  court  to  tell  him  whether  it  is  right  or  wrong,)  the 
inconvenience  would  be  infinitely  great.   But  I  am  of  opinion,  that  these  words 
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•filll  ®^  qualification  are  word^  of  coarse ;  (and  I  beg  leave  to  recall  the  'at- 
-I  teniion  of  your  lordships  to  the  language  of  Mr.  Justice  Bayley  on 
this  part  of  the  case,)  that  this  is  an  entry  for  non-payment  of  rent ;  and  that 
the  words  of  the  settlement  do  not  prohibit  such  a  clause  for  re-entry  for  non- 
payment of  rent  as  is  here  reserved ;  I  think,  we  have  the  authority  of  the  le- 
gislature for  saying,  that  the  qualifications  in  this  power  are  reasonable ;  and, 
fiierefore,  on  these  grounds,  I  shall  only  ofiTer  my  opinion,  that  these  leases  are 
valid.  Whether  your  lordships  may  think  proper  to  adopt  that  opinion,  it  is 
not  for  me  to  say  ;  it  is  my  duty  to  express  that  opinion. 

Lord  Redbsdale. — My  lords,  I  shall  not  trouble  your  lordships  at  any  length 
upon  the  question  now  before  you  ;  but,  having  attended  throughout  the  discus- 
sion of  it,  and  having,  from  a  very  early  period  of  life,  had  much  converse  with 
that  part  of  the  law  which  enables  me  more  particularly  to  consider  cases  of 
this  description,  I  mean  conveyancing,  (I  think  it  my  duty  to  offer  a  few  words 
U>  your  lordships'  consideration. 

My  lords,  with  respect  to  what  has  been  said  as  to  general  opinions  upon  the 
subject,  and  as  to  the  practice  of  conveyancing,  I  cannot  agree  with  much  that 
has  dropped ;  because  I  do  conceive,  that  the  law  has  frequently  been  de- 
cided, even  in  the  construction  of  acts  of  parliament,  upon  what  has  been  the 
general  understanding  of  lawyers  as  to  the  true  intention  of  those  acts  of  par* 
liaroent:  and  I  will  instance  such  a  case  under  the  statute  of  jointure.  Your 
lordships*  house  determined,  in  the  case  of  Drury  v.  Drury,  3  Bro.  cases  in  . 
Pari.  492,  that  a  rent  charge  settled  on  an  infant  was,  within  the  statute  of 
jointure,  27  H.  8,  c.  10,  a  good  bar  of  dower;  not  because  such  was  the  literal 
*AI21  ^i^^iT^c^^oi^  ^^  ^^®  statute,  but  because  such  had  been  *the  constant 
-'  practice  of  conveyancers  and  others  touching  the  subject ;  and  it  was 
expressly  upon  that  ground,  that  your  lordships'  decision  at  that  time  went; 
and  I  do  conceive  it  is  of  the  utmost  importance  that  your  lordships  should 
guide  your  judgment  by  that  criterion,  whenever  it  can  be  applied ;  for,  other- 
wise, my  lords,  all  property  must  be  in  hazard.  My  lords,  it  is  more  especially 
of  importance  with  regard  to  marriage  settlements.  They  are  ordinarily  pre- 
pared by  those  persons  who  employ  their  minds  in  the  construction  of  deeds  | 
and  what  persons  of  that  description  consider  to  be  the  law,  acted  upon  for  a 
length  of  time,  and  not  disputed  in  courts  of  law,  should  be  taken  to  be  the 
general  impression  upon  the  minds  of  lawyers  upon  the  particular  subject. 
How  are  you  otherwise  to  understand  the  intent  of  parties  in  a  settlement, 
which  really  and  truly  is  as  much,  I  may  say,  the  view  which  the  person  who 
prepared  it  has  upon  the  subject  as  the  view  of  the  parties ;  for  the  parties  to 
a  certain  degree  are  ignorant  of  the  words  that  are  used,  unless  so  far  as  they 
are  advised  by  the  persons  whom  they  consult ;  and,  therefore,  the  practice  of 
conveyancers  upon  subjects  of  this  description  is,  I  conceive,  a  most  important 
consideration,  and,  wherever  that  has  prevailed  for  a  great  length  of  time  with- 
out impeachment  in  a  court  of  justice,  I  take  it,  it  ought  to  be  considered  as  a 
true  exposition  of  the  law. 

My  lords,  I  have  thought  it  necessary  to  say  so  much  upon  that  part  of  the 
case  which  has  been  just  before  your  lordships,  because,  I  think,  it  would  be 
highly  dangerous  to  treat  it  in  the  manner  in  which  it  has  been  treated  by 
a  learned  judge ;  and,  with  great  deference,  I  cannot  agree  to  what  the  learned 
judge  said,  because  I  think  that  practice  most  important  to  the  consideration  of 
the  case,  if  you  wish  to  preserve  property  to  persons  who  are  in  possession, 
*llial  ^^^^^  ™^y  ^  defeated  upon  the  ^construction  of  deeds  and  instruments, 
-^  unless  you  give  them  that  construction  which  lawyers  have  constantly 
put  on  them,  though  not  conformable  to  the  precise  rule,  supposing  that  lan- 
guage to  be  literally  understood. 

My  lords,  with  respect  to  the  case  before  you,  it  does  appear  to  me,  that  it  is 
necessary  to  consider,  for  the  purpose  of  the  final  decision  of  this  question 
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only  the  very  words  of  the  settlement  nnder  consideration.  My  lords,  words 
used  in  an  instrument  of  this  description  must  be  construed  according  to  the 
subject  to  which  they  are  applied.  The  words  here  used,  and  which  are  in 
question,  are  applied  to  a  power  over  a  particular  description  of  property ;  the 
power  is  one  of  three  powers  applying  to  three  descriptions  of  property,  and 
varying  according  to  those  three  descriptions.  First,  of  property  which  was 
under  the  settlement,  let  under  leases  for  life  or  lives,  or  for  years  determinable 
upon  life  or  lives ;  secondly,  of  property  that  consisted  of  lands  not  under  such 
leases,  but  under  rack-rent  leases ;  and,  thirdly,  of  mines. — ^Now,  my  lords, 
may  we  not  conclude,  Uiat  the  persons  who  formed  this  instrument  contem- 
plated these  three  species  of  property  under  the  different  circumstances  in 
which  they  stood  ?  And  what  is  the  manner  in  which  they  contemplated  that 
property,  which  was  leased  for  lives  or  years  determinable  upon  lives  ?  what 
did  they  mean  to  give  by  the  power  as  to  that  property  ?  They  meant  to  give 
the  same  power  of  enjoyment  which  was  possessed  by  the  former  owners  of 
the  property.  By  the  nifiture  of  that  property,  no  benefit  would  be  derived  from 
it  for  a  considerable  term  of  years,  except  by  renewing  the  leases  from  time  to 
time  as  they  dropped  ;  and,  therefore,  they  gave  a  power  to  grant  leases  of  that 
part  of  the  property,  reserving  what  had  been  before  reserved  in  as  beneficial 
a  manner  in  all  respects  or  more,  giving  the  power  to  receive  more,  but  not  to 
receive  less,  not  only  as  to  the  '^rent,  but  as  to  the  services.  In  every  r^f^y^ 
instance  of  a  particular  lease,  every  thing  was  to  be  reserved  exactly  in  ^ 
the  same  manner  as  it  had  been  reserved  by  the  prior  leases,  or  at  least  not  less 
beneficially.  With  respect  to  the  second  description  of  property,  there  the 
power  is  to  lease  at  the  best  and  most  improved  rent.  My  lords,  the  words  are 
added,  *'  that  can  be  reasonably  had  or  obtained."  Does  that  word  ^  reasonably  ** 
really  and  truly,  though  perhaps  introduced  from  caution  into  it,  vary  the  instru- 
ment the  least  in  the  world  ?  Would  it  not  be  a  sufficient  execution  of  the 
power,  if  the  best  and  most  improved  rent  had  been  obtained  according  to  reap 
sonable  estimation  of  the  best  and  most  improved  rent?  But  I  should  consider 
from  that,  although  the  rent  reserved  may  not  be  the  very  best  rent  tliat  could 
be  got,  yet,  if  it  is  fairly,  and  honestly,  and  reasonably,  the  best  rent  that  can 
be  reserved,  without  any  fine  derived  by  the  person,  who  granted  it,  that  it  is 
a  good  lease  :  the  word  '*  reasonable,"  though  introduced  in  this  part  of  the  in- 
strument, is  a  word  merely  of  caution,  and  would  not  alter,  in  any  degree  what- 
ever, the  construction  of  the  power. 

My  lords,  with  respect  to  the  two  parts  of  the  property,  that  which  is  on 
leases  for  lives  or  for  years  determinable  on  lives,  and  that  at  rack-rent,  there 
were  introduced  words  with  respect  to  a  power  of  re-entry  on  non-payment  of 
rent,  the  first  is  expressed  in  one  way,  the  second  in  another  way.  We  find 
different  terms  used,  as  it  seems  to  me,  for  this  reason.  With  respect  to  the 
second  description  of  property,  the  words  are  precise, "  and  so  as  in  every  such 
lease  there  be  contained  a  clause  of  re-entry,  in  ease  the  rent  or  rents  thereupon 
to  be  reserved  be  behind  or  unpaid  by  the  space  of  28  days,  after  the  times 
thereby  respectively  appointed  for  payment  thereof."  These  words  arc  pre- 
cise. Why  were  there  not  precise  words  in  the  other  ♦power  ?  For  r»g|5 
this  manifest  reason,  because  the  other  power  referred  to  existing  leases ;  ^ 
it  referred  to  that  which  was  the  ordinary  mode  of  executing  the  power  with 
respect  to  such  property,  namely,  that,  on  the  dropping  of  one  life,  the  lease 
shall  be  surrendered,  and  a  new  lease,  precisely  similar,  be  granted  for  three 
lives.  Why,  my  lords,  the  powers  of  re-entry,  which  were  contained  in  tho 
former  leases  of  every  descrip ion,  were  the  very  powers  to  which  the  settle- 
ment meant  to  refer ;  with  this  addition, — that  if,  in  any  of  the  leases  that  ex- 
isted, there  was  not  a  power  of  re-entry  for  non-payment  of  the  rent,  they 
meant  that  such  a  power  should  be  contained  in  future ;  and,  therefore,  the 
words  there  used  arc  of  loose  description.     I  think  it  is  a  mistake  to  suppose 
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the  words  are  precise :  the  words  are  not  precise :  the  words  are  loose ;  and 
the  great  error,  as  it  seems  to  my  mind,  in  the  opinions  that  have  been  formed 
pronouncing  this  lease  invalid,  is  in  the  supposition  that  the  words  are  precise. 
I  repeat  they  are  not  precise,  and  are  merely  a  note  or  memorandum  intimating, 
that  a  power  of  re-entry  is  to  be  reserved ;  and  if^  in  the  former  leases,  such  a 
power  was  not  reserved,  (and  probably  the  person  who  made  the  settlement 
had  not  an  opportunity  to  look  into  all  the  leases  to  see  the  form  in  which  they 
were  made,)  Uien,  there  should  be  such  a  power  reserved ;  but,  in  any  other 
respect,  that  they  should  be  in  conformity  to  the  prior  leases.  My  kn-ds,  it 
appears  in  the  case  of  the  lease  in  question,  that  the  power  of  re-entry  was  re- 
served in  the  former  lease,  not  simply  on  the  non-payment  of  rent ;  but  it  was 
reserved  on  the  non-performance  of  the  services,  such  as  a  service  at  the  mill, 
a  reservation  of  a  capon ;  if  the  engagements  were  not  observed,  the  power  of 
re-entry  extended  to  the  whole.  My  lords,  taking  it,  therefore,  that  the  mean- 
*6161  ^"^  ^^  ^^^  settlement  was  this,  not  to  give  any  precise  ^direction  with 
-^  respect  to  the  nature  of  the  power,  but  to  give  a  general  direction  in  the 
nature  of  a  memorandudi,  if  I  may  so  express  it,  that  there  should  be  a  power 
of  re-entry^ — is  not  that  the  natural  construction  of  the  words,  and  is  not  ths 
construction,  which  is  attempted  to  be  put  upon  the  words,  a  forced  construe 
tion :  an  attempt  to  make  them  more  strict  than  they  really  are  t 

My  lords,  suppose  a  contract  was  entered  into  between  two  persons,  one  of 
them  having  the  property,  and  the  other  willing  to  take  that  property,  and  that 
contract  purported,  that  there  should  be  in  the  lease  to  be  granted  under  that 
contract,  a  power  of  re-entry  for  the  non-payment  of  tlie  rent,  how  would  that 
contract  be  executed,  if  it  was  to  be  specifically  performed  under  a  decree  of  a 
«onrt  of  equity  ?  Would  a  court  of  equity  have  ever  thought  they  were  com- 
pelled, under  the  terms  of  that  contract,  by  those  words  to  require,  that  the 
power  of  re-entry  should  be  a  power  of  re-entry  absolutely  upon  the  non-pay- 
ment of  the  rent  at  the  day,  and  without  the  common  and  ordinary  provision, 
that  it  should  only  be  in  case  there  was  not  a  sufEcient  distress  ?  Would  not 
those  word^  be  construed  by  what  was  the  common  and  ordinary  practice  ? 
The  common  and  ordinary  practice,  certainly,  is  to  frame  a  power  of  re-entry 
in  the  manner  in  which  the  power  of  re-entry  in  this  lease  is  framed.  My 
lords,  what  must  have  been  in  the  mind  of  the  conveyancer  who  prepared  this 
setdement,  when  he  inserted  in  the  settlement  the  proviso,  tliat  a  power  of  re- 
entry for  non-payment  of  rent  should  be  reserved  without  expressing  more  ? 
Must  he  not  have  had  it  in  his  mind,  according  to  the  usual  habit  of  persons  of 
that  description,  that  this  was  a  species  of  note  or  memorandum  which  would 
have  been  expressed  in  a  similar  manner  in  the  contract  for  a  lease  to  be  exe- 
*6171  ^^^^  ^"  pursuance  of  the  setUement  ?  My  lords,  I  *do,  therefore,  con- 
-^  eeive,  that,  in  this  case,  it  must  be  taken  to  be  the  intention  of  the  parties 
to  the  instrument,  not  to  be  precise  with  respect  to  the  terms  in  which  the 
power  of  re-entry  was  to  be  reserved ;  but,  merely,  to  give  a  note,  signifying, 
that  some  power  of  re-entry  should  be  reserved  for  non-payment  of  rent; 
meaning  thereby  that,  wherever  that  power  did  exist  in  the  former  leases  of 
the  same  lands,  it  should  be  inserted  in  any  new  leases ;  and  that,  wherever 
no  such  power  had  been  reserved,  then,  that  a  power  should  be  inserted  such 
as  would  be  required  under  such  a  contract  as  I  have  described. 

My  lords,  the  more  I  consider  the  subject,  the  more  I  feel  convinced  that  all 
^e  doubt  which  has  been  suggested  upon  the  subject  has  been  founded  upon  a 
construction  of  the  words  of  this  instrument,  which,  I  submit,  they  do  not  by 
any  means  bear.  They  were  not  intended,  as  it  has  been  supposed,  to  express 
precisely  and  positively  what  should  be  done.  They  were  intended  to  refer  to 
the  leases  that  had  been  previously  executed  of  the  same  property,  to  provide 
that  the  rent  should  be  reserved  in  as  beneficial  a  manner  in  every  respect  as 
before ;  and  that  if  there  was  an  omission  in  the  former  leases  of  the  power  of 
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re-entry,  that  a  power  should  be  given  ;  that  is,  such  a  power  as  a  court  of  equity 
would  insert  in  a  lease  under  a  contract. 

But  suppose  it  had  not  been  a  question  before  a  court  of  equity,  but  before  a 
court  of  law,— -suppose  the  person  who  entered  into  the  contract  had  executed 
a  lease,  with  a  power  in  the  terms  in  which  the  power  is  conveyed  in  this  lease ; 
or  suppose,  on  the  contrary,  he  had  executed  it  with  a  power  of  re-entry  upon 
non-payment  of  tlie  rent  at  the  day,  and  the  question  had  been — whether,  in 
either  of  those  leases,  in  a  court  of  law,  the  contract  had  been  properly  executed 
or  not  ?  Would  a  court  of  law  have  differed  from  a  court  of  equity  on  *the  r*gi  g 
subject,  if  they  had  said — In  what  manner  will  a  court  of  law  execiite  *- 
such  a  contract  as  this  ?  in  what  manner  would  a  person  who  was  employed  as 
a  conveyancer  in  the  habits  of  business,  have  framed  a  lease  under  such  a  con- 
tract ? — and  then  taken  it  to  be  a  proper  or  an  improper  execution  of  the  con- 
tract, according  to  the  interpretation  given  to  that  contract  by  men  habitually 
engaged  in  framing  such  contracts  7  Upon  the  whole,  therefore,  it  does  appear 
to  me,  that  the  lease  is  a  valid  lease,  because  it  is  made,  as  it  is  found  by  the 
special  verdict,  in  conformity  to  the  other  leases ;  and  I  consider  the  words  of 
the  setdement,  referring  to  those  leases,  to  have  the  effect  of  saying  in  this  par- 
ticular case — where  there  has  been  a  power  of  re-entry  for  non-payment  of  rent, 
a  similar  one  shall  be  reserved.  If  the  question  had  arisen,  on  the  renewal  of  a 
lease  containing  no  such  power,  how  the  power  of  re-entry  was  to  be  reserved, 
then  I  should  say,  that  it  was  to  be  reserved  according  to  the  practice  of  the 
owner  of  the  estate  in  letting  leases  of  other  parts. 

Therefore,  upon  the  particular  words  of  the  setdement  of  1757,  and  not  upon 
any  general  view  of  the  case,  I  conceive,  that  this  lease  ought  to  be  supported, 
and,  consequendy,  that  the  judgment  of  the  Exchequer  Chamber  should  be  re- 
versed, and  th^  judgment  of  the  King's  Bench  affirmed. 

The  house,  accordingly,  on  the  motion  of  the  lord  chancellor,  reversed  the 
judgment  of  the  Court  of  Exchequer  Chamber,  and  affirmed  the  judgment  of 
the  Court  of  King's  Bench. 


V  •SHEE  V.  ABBOTT.  [•619 

The  court  will  not  set  aside  the  justification  of  bail  on  account  of  perjury  subsequently  discovered, 
but  will  leave  the  party  to  hie  indictment  for  perjury. 

Pe//,  Serjt.,  moved  for  a  rule  nisi  to  discharge  the  rule  for  allowance  of  bail 
in  this  cause,  on  the  ground  of  gross  fraud  and  perjury ;  one  of  the  bail  having 
sworn  on  the  5th  of  February,  that  he  was  the  occupier  of  a  house,  which,  but 
four  days  before,  he  had  sworn  to  be  his  brother's.  Pell  referred  to  Gould  v. 
Berry,  I  Chitty's  Rep.  143.     But, 

The  court  thought  that  case  not  in  point,  and  intimating  that  the  plaintiflTs 
remedy  was  by  indicting  the  bail  for  perjury.  Pell 

Took  nothing  by  his  motion,  (a) 

in)  Dallas,  C.  J.,  was  absent. 


SMITH  V.  WILTSHIRE  and  Others. 

Some  constables,  under  a  warrant  to  search  a  house  for  black  cloth  which  had  been  stolen,  find 
ing  no  black  cloth,  took  cloth  of  other  colours,  and  carried  it  before  a  magistrate,  refusing,  at 
the  same  time,  to  tell  the  owner  of  the  house  searched,  whether  they  had  any  warrant  or  no: 
Held,  that  they  were  within  the  protection  of  the  stat.  24  G.  2,  c.  44.;  and  that  an  action  against 
them  ought  to  have  been  commenced  within  mx  months  after  the  grievance  complained  oL 
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Trespass.  At  the  trial  before  Burrouoh,  J.,  Taunton  Spring  assizes,  1821, 
it  appeared,  thai  the  defendants,  who  were  constables,  searched  the  plaintiff's 
house  under  a  wnrrant  for  the  discovery  of  some  black  kerseymere,  which  had 
been  stolen.  They  found  no  black  clotli,  but  they  took  cloth  of  other  colours, 
*620l  ^^^^^  ^^y  carried  before  a  magistrate.  Upon  *being  asked  whether 
•J  they  had  a  wamint,  they  refused  to  give  any  answer.  The  action  not 
having  been  brought  within  six  months  after  the  alleged  trespass,  it  was  con- 
tended, tliat  the  defendants  as  constables  were  protected  by  the  statute  24  G.  2, 
c.  44,  s.  8 ;  and  the  jury,  under  the  direction  of  the  learned  judge,  found  a 
verdict  for  the  defendants. 

i'e//,  Serjt.,  on  a  former  day  moved  that  this  verdict  should  be  set  aside,  and 
a  new  trial  be  granted,  on  the  ground  that,  as  the  defendants  were  specifically 
authorized  to  take  black  cloth,  in  taking  any  cloth  other  than  black  they  were 
not  acting  as  constables  protected  by  the  statute,  but  as  mere  unauthorized  tres- 
passers, so  that  the  jury  should  have  been  directed  to  find  for  the  plaintiff.  He 
cited  Price  v.  Messenger,  2  B.  &  P.  158,  as  expressly  in  point;  and  contended 
that,  unless  the  plaintiff  was  bound  down  by  the  last  case  of  Parton  v.  Williams^ 
3  B.  &  A.  330,  the  previous  cases  of  Money  v.  Leach,d  Burr.  1742;  Milton  v. 
Green^  5  East,  233  ;  Bell  v.  Oakley,  5  M.  &  S.  259 ;  Posilethwaite  v.  Gibson^ 
3  Esp.  226,  showed  that  the  protection  of  the  .statute*^  only  extended  to  cases 
where  constables  were  acting  in  obedience  to  a  warrant  from  a  magistrate. 

The  court  having  taken  time  to  consider, 

Dallas,  C.  J.,  now  delivered  the  judgment  of  the  court.  This  is  an  action 
of  trespass  for  breaking  and  entering  the  plaintiff's  house,  and  seizing  his  goods ; 
and,  also,  in  another  count,  for  seizing  his  goods  only,  brought  against  constables 
and  others  acting  in  their  aid.     The  defendants  produced  at  the  trial  a  warrant 
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of  a  justice  of  peace,  commanding  them  to  search  the  *plaintiff's  house 
for  certain  cloth  suspected  to  have  been  stolen,  and  to  seize  it.  They, 
accordingly,  searched  and  seized  certain  cloth  not  strictly  falling  within  the  de- 
scription of  the  warrant.  The  action  was  not  brought  within  six  calendar 
months  from  the  time  of  seizure.  The  question  is,  whether  the  defendants  are 
entitled  to  the  benefit  of  the  statute  24  Geo.  2,  c.  44,  s.  8  ?  We  are  of  opinion 
that  they  are. 

The  case  of  Parton  v.  TFilliams  and  others^  3  B.  ^  A.  330,  is  in  point, 
where  the  defendants,  having  a  warrant  to  seize  the  goods  of  A.,  seized  by  mis- 
take the  goods  of  B.,  and  the  court  held  the  action  ill  brought  aher  the  lapse  of 
six  calendar  months.  All  the  judges  then  held,  that  the  8th  sec.  of  24  Geo.  2, 
was  intended  to  give  the  constables,  some  benefit  not  given  by  the  6th  section, 
observing,  that  the  6th  section  protected  them  absolutely  and  at  all  times  against 
any  action  for  acts  falling  within  that  section,  namely,  acts  done  in  obedience  to 
a  warrant,  and  that  it  was  nugatory  to  limit  to  six  months  by  the  8th  section, 
actions,  which,  by  the  6th  section,  could  not  be  brought  at  all.  It  is  true,  that, 
in  Parton  v.  WUlianns^  the  case  of  Price  v.  Messenger  andAnother,  2  B.  ^  P, 
158,  does  not  appear  to  have  been  cited,  where  the  defendant,  having  a  warrant 
to  search  for  and  seize  stolen  sugar,  seized  certain  sugar  which  was  not  stolen, 
and  also  certain  tea  and  nails  ;  and  where  one  of  the  judges  is  reported  to  have 
said,  that,  when  the  defendants  seized  the  teas,  they  were  not  acting  in  obe- 
dience to  the  warrant.  But  that  point  did  not  there  arise ;  for  the  defendants  had 
suffered  judgment  by  default  as  to  the  teas  and  the  nails ;  and  the  decision  was, 
*«29T  ^^^  ^^®  *defendants  did  act  in  obedience  to  the  warrant,  within  sect. 
-I  6,  although  the  sugar  seized  turned  out  not  to  have  been  stolen :  and 
no  question  whatever  arose  on  sect  8. 

The  only  case,  therefore,  that  militates  against  Parton  v.  Williams,  is '  the 
case,  which  was  there  fully  considered  of  Postlethwaite  v.  Gibson,  3  Esp.  226. 
That,  however,  was  only  the  opinion  of  one  very  learned  judge  at  nisi  prius, 
and  is  the  less  to  be  regarded,  because  the  plaintiff  there  ultimately  submitted 
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to  be  nonsuited,  so  that  the  opinion  eonid  not  afterwards  be  questioned*    Thai 
case,  therefore,  was  properly  disregarded  in  Partan  v.  ffilliams. 

In  Parton  v.  fflliiamSi  the  court  did  not  expressly  decide  that  the  8th  wecL 
applies  tG  all  cases  of  constables  acting  as  such,  but  we  think  that  their  reason- 
ing extends  to  such  construction,  and  that  such  is  the  true  construction.  The 
words  as  aforesai<U  there  refer  either  to  the  words  immediately  preceding, 
namely, /or  any  thing  done  in  the  execution  of  his  office^  to  which  extent  par- 
ties are  protected  by  the  sect.  8th,  and  it  would  be  strange  if  constables  were 
not  equally  protected ;  or  else  they  are  explanatory  only  of  the  word  *'  person,*' 
and  sect.  8,  by  the  words  '*  or  person  acting  as  aforesaid,*'  means  any  person, 
not  an  officer,  who  acts  by  order  smd  in  aid  of  an  officer.  Oodin  v.  /brt^,  2 
H.  Bl.  14,  in  trespass,  and  Saunders  y.  Saunders,  2  East,  254,  in  trover  show, 
that,  when  a  statute  limits  the  time  of  bringing  any  action  against  an  officer  lo  a 
certain  time,  from  the  time  of  the  act  by  him  done,  the  time  must  be  computed 
from  the  original  seizure  of  the  goods. 

Rule  refused. 


•Between   ELIZABETH   MURTHWAITE,  JOHN    MACPHER-  [^HM 
SON,  and  CHARLOTTE,  his  Wife,  and  Others,       -        -        Plaintiffs; 

AND 

GEORGE  BARNARD,  MARU  BARNARD,  CHAIU.ES  MURTHWAITE, 
JOHN  CUTHBERTSON,  and  Others,  -        -        -        Defendants. 

And  between  GEORGE  BARNARD,  an  Infknt  (by  his  next  friend,)  Plaintiff; 

AND 

ELIZABETH   MURTHWAITE,  JOHN   MACPHERSON,  and  CHAR- 
LOTTE, his  Wife,  JOHN  CUTHBERTSON,  and  Olhei«,      Defendants. 

Beviae  to  tliree  tmsteei  of  all  hia  freehold,  iMsehoki,  and  copyhold  eatatea,  and  all  hia  personal 
eataie«  in  truat,  to  pay  legaciea  and  annuiiiea,  (the  annuiuea  to  be  paid  oat  of  hia  3  per  cent. 
atock)  and  all  the  rente,  iaauea,  profitaj  dividends,  intereat,  profita  and  produce  of  the  reaidue 
othie  eatate  and  eifecta,  to  hia  tnree  niecee,  E.  M.,  M.  M.,  and  C.  M.,  ahare  and  ahare  alike, 
for  the  term  of  their  reapective  Uvea;  and  after  the  deceaaeof  them,  or  either  of  them,  that  the 
lawful  iaaue  of  them,  and  each  of  them,  ahould  have  hia  or  her  mother'a  ahare  of  auch  rente, 
StCt  for  life;  and  if  either  of  the  niecea  ahould  die  in  the  lifetime  of  the  other,  without  taaoe, 
the  ahare  of  her  ao  dyinff  ahould  be  £vided  equaHy  between  the  aurvivora  of  the  niecea  fbr 
their  reapective  Uvea,  ana  afienviirda  by  the  iaaue  of  the  aurvivora  of  the  niecea ;  and  if  all  the 
niecea  aave  one  ahould  die  without  iaaue,  auch  one  ahould  have  the  whole  for  her  life ;  and. 
after  her  deceaae,  the  iaaue  of  auch  niece,  if  more  than  one,  ahould  enjoy  the  whole,  ahare  ana 
ahare  alike;  if  but  one,  ahould  enjoy  the  whole  alone;  auch  parte  aa  were  freehold  to  them, 
if  more  than  one,  their  heira  and  aaaigna,  aa  tenanto  in  common,  and  not  aa  joint •tenanta ;  if  but 
one,  to  him  or  her,  hia  or  her  heira  and  asaigna.  If  ail  the  niecea  ahould  die  without  iaaue,  the 
whole  to  so  to  deviaor*8  next  male  heir  of  the  name  of  M.,  hia  heira  and  executora.  M.  M. 
married  G.  B.,  who  died  leaving  M.  M.  and  one  eon.  C.  M.  nurried,  but  had  no  iaaue.  Two 
of  the  truateea  died.  A  laige  aurplua  of  peraonal  eatate  remained,  after  paying  debta,  legadea, 
and  annuitiea.    Held, 

^lat,  That  the  aurviving  tmatee  had  the  legal  eatatea  in  the  freehold  tenements  de-  rmeoA 
viaed.  ^  ^^ 

Sdly,  That  the  niecea  took  no  legal  eatate  in  the  freehold  tenementa. 

3dly,  That  the  son  of  G.  B.  took  no  legal  eatate  in  thoae  tenements,  and  woulq  take  none 
If  he  survived  (he  three  nieces. 

4thly,  That  if  the  will  had  commenced  with  the  worda,  '*  all  the  rente,  &«.**  and  the  pea- 
aage  before  theae  words  had  been  omitted,  the  three  nieces  would  respectively  have  taken  im- 
der  the  will,  in  the  said  freehold  tenements,  estates  for  life ;  with  croea-remaindera  between 
them  for  life,  in  the  event  of  one  or  two  of  them  dying  without  {awful  iaaue. 

5thly.  That  the  said  O.  B.  would  now  have  an  eatate  in  tail  in  remainder  in  hia  mother's 
one  undivided  third  part  of  the  aaid  freehold  tenementa,  subject  to  be  divested  in  part  by  the 
birth  of  other  children  of  hia  mother,  whether  sons  or  dau^htera ;  and  that  he  would  have  an 
eatate  in  rail  in  the  whole  of  the  aaid  freehold  tenementa,  m  the  event  of  hia  being  the  only 
iaaue  of  the  three  niecea  living  at  the  death  of  the  anrvivor  of  them,  no  other  iaaue  having  been 
bom. 

Thomas  Murthwaite,  hy  his  last  will  and  testament,  duly  executed  and 
atU'sicd,  so  as  to  pass  fVeehold  estatesi  devised  to  Mrs.  Margaret  Mnrthwaite* 
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Mr.  John  Cuthbertson,  and  Mr.  John  Janes,  all  his  freehold,  copyhold,  and 
leasehold  estates,  and  all  his  personal  estate  and  effects  whatsoever ;  in  trust, 
to  pay  thereont  the  several  legacies  and  annuities  in  his  will  specifically  men- 
tioned, all  which  annuities,  he  thereby  ordered  to  be  paid  out  of  such  sum  as 
should  bft  standing  in  the  3  per  cent,  consolidated  bank  annuities  in  his  jfiame, 
at  the  time  of  his- decease,  and  that  the  said  annuities  should  commence  from 
and  immediately  after  his  decease :  all  the  rents,  issues,  dividends,  interest, 
profits  and  produce  of  all  the  residue  of  his  estate  and  effects,  of  what  nature, 
kind,  or  quality  whatsoever,  as  well  real  as  personal,  which  he  should  die  seised 
or  possessed  of,  interested  in,  or  any  way  entitled  to,  at  the  time  of  his  decease, 
he  .devised  unto  his  three  nieces,  Elizabeth  Murthwaite,  Maria  Murthwaite, 
and  Charlotte  Murthwaite,  daughters  of  his  brother,  equally  to  be  divided  be- 
tween them,  share  and  share  alike,  for  the  term  of  their  respective  natural 
lives,  subject  to  such  provimon  and  disposition  as  was  therein  after  provided, 
concerning  the  house  and  premises  then  in  his  occupation,  with  the  furniture, 
plate,  jewcfls,  books,  linen,  and  implements  of  household  then  therein,  and  his 
carriage  and  horses.  And  from  and  after  the  decease  of  them,  or  either  of 
them,  he  declared  it  to  be  his  will  and  meaning,  that  the  lawful  issue  of  them, 
and  each  of  them,  should  have  and  enjoy  his  or  her  mother's  share  of  such 
*6251  ^^^^^  issues,  dividends,  and  profits,  for  *life,  in  like  manner,  and  he  de- 
-J  clared  it  to  be  his  further  will  and  meaning,  that  if  either  of  his  said 
nieces  should  happen  to  die  in  the  lifetime  of  the  others  or  other  of  them, 
without  issue  of  her  body  lawfully  begotten,  that  the  share  of  her  so  dying 
withont  issue,  should  go  to  and  be  shared,  and  divided  equally  between  the  sur- 
vivors of  his  said  nieces,  for  their  respective  lives,  and  afterwards  by  the  lawful 
issue  of  the  survivors  of  his  said  nieces,  in  like  manner,  and  if  all  his  said  nieces 
and  their  issue,  save  one,  should  die  without  issue,  lawfully  begotten,  then  he 
declared  it  to  be  his  will  and  meaning,  that  such  surviving  niece  should  have 
and  enjoy  the  whole  of  the  rents,  issues,  dividends,  interests,  and  profits  of 
such  residue  of  his  estate  and  effects,  for  and  during  the  term  of  her  natural 
Kle ;  and  from  and  aAer  her  decease,  he  directed  that  the  lawful  issue  of  such  sur- 
viving^ niece,  if  more  than  one,  should  have  and  enjoy  Uie  whole  of  the  rents, 
issues,  dividends,  interest  and  profits  of  all  such  residue  of  his  estate  and  effects, 
equally  between  them,  share  and  share  alike.  And  if  but  one,  then  tliat  such 
only  one  should  have  and  enjoy  the  whole  of  such  part  thereof  as  was  personal, 
to  and  for  his  or  her  own  use  and  benefit.  And  to  hold  so  much,  and  such 
part  and  parts  thereof  as  were  freehold  to  them,  and  each  of  them,  if  more  than 
one,  their  heirs  and  assigns  as  tenants  in  common,  and  not  as  joint-tenants  ; 
and  if  but  one,  then  to  such  only  one,  his  or  her  heirs  and  assigns,  for  ever. 
And  that  they  should  hold  so  much,  and  such  parts  thereof  as  were  copyhold, 
at  the  will  of  the  lord  or  lords,  lady  or  ladies  of  the, manor  or  manors,  of  which 
the  same  were  holden,  in  like  manner.  And  if  all  his  said  niebes  should  die 
without  issue,  then  from  and  after  the  decease  of  the  survivor  of  them  without 
i^ue,  he  devised  the  whole  of  such  residue  of  his  estate  and  effects,  as  well  real 
*(i2Al  ^  personal,  and  as  well  freehold  as  copyhold,  to  his  next  *male  heir 
^  of  the  name  of  Murthwaite,  to  hold  to  such  male  heir,  his  heirs,  execu- 
tors and  administrators  in  like  manner. 

llie  testator  died  on  the  23d  November,  1808,  without  having  revoked  oi 
altered  his  will,  and  leavings  his  said  three  nieces,  Elizabeth  Murthwaite,  Maria 
Barnard,  then  Maria  Murdiwaite,  and  Charlotte  Macpherson,  then  Charlotte 
Mnr^waite,  and  Margaret  Murthwaite,  John  Cuthbertson,  and  John  Janes, 
him  surviving,  and  the  testator  left  his  said  three  nieces,  his  heirs  at  law,  and 
likewise  his  customary  heirs. 

Margaret  Murthwaite,  and  John  Janes,  alone  proved  the  will  of  the  testator. 

Maria  Barnard,  then  Maria  Murthwaite,  >n  the  year  1809,  intermarried  with 
fieorge  Barnard,  who  died  on  the  6th  October,  1817,  leaving  Maria  his  wife  9ur 
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viving[ ;  and  there  was  issue  of  the  said  marriage,  only  one  child,  viz.  George 
B.imard. 

In  the  year  1814,  Charlotte  Macpherson,  then  Charlotte  Murthwaite,  inter- 
married with  John  Macpherson,  but  they  have  at  present  no  issue. 

John  Janes,  one  of  the  executors  and  trustees  of  the  testator,  died  in  the  year 
1814,  leaving  Margaret  Murthwaite,  and  John  Cuthbertson,  his  co-trustees,  him 
surviving,  and  Margaret  Murthwaite  died  in  the  year  1816,  leaving  John  Cuth- 
bertson,  and  also  her  said  daughters,  Elizabeth  Murthwaite,  Maria  Barnard, 
and  Charlotte  Macpherson,  surviving  her. 

A  very  large  surplus  of  the  testator's  personal  estate  and  effects  remains  after 
paying  his  funeral  and  testamentary  expenses,  and  his  debts  and  the  legacies, 
and  annuities  bequeathed  by  hinu 

Charles  Murthwaite,  would  now  be  the  next  male  heir  of  the  testator  of  the 
name  of  Murthwaite,  in  case  the  said  Elizabeth  Murthwaite,  Charlotte  r«go7 
^Macpherson,  and  Maria  Barnard,  were  now  dead  without  leaving  issue.  ^ 

On  the  hearing  of  this  cause  before  the  vice-chancellor,  his  honour  directed 
this  case  to  be  made  for  the  opinion  of  this  court,  and  that  the  questions  should 
be, 

1st.  What  estate  and  interest  the  said  John  Cuthbertson,  the  surviving  trus- 
tee, now  has  under  the  said  will  of  the  said  testator,  in  the  freehold  tenements 
devised  to  the  said  Margaret  Murthwaite,  John  Cuthbertson,  and  John  Janes* 
as  aforesaid  ? 

2d.  What  estates  the  said  testator's  said  three  nieces,  Elizabeth  Murthwaite, 
Maria  Barnard,  and  Charlotte  Macpherson,  respectively  took  under  the  said 
will  of  the  said  testator,  in  the  said  freehold  tenements  ? 

3d.  Whether  the  said  George  Barnard  now  has  any,  and  what  estate  in  the 
said  freehold  tenements,  and  what  estate  he  will  have  in  the  freehold  tenements, 
in  case  he  shall  be  the  only  issue  of  the  three  nieces  living  at  the  death  of  the 
survivor  of  them,  no  other  issue  having  been  born  ? 

In  case  the  court  shall  be  of  opinion,  that  by  the  will  as  above  stated,  the 
whole  legal  estate  in  fee  simple  in  the  freehold  tenement^,  is  now  vested  in 
John  Cuthbertson,  then  in  case  the  will  had  commenced  with  the  words,  '*  all 
the  rents,  ^c."  and  the  passage  before  these  words  had  been  omitted, 

4th.  What  estates  the  said  testator's  said  three  nieces,  Elizabeth  Murthwaite 
Maria  Barnard,  and  Charlotte  Macpherson,  would  respectively  have  taken  un 
der  the  said  will  of  the  said  testator,  in  the  said  freehold  tenements  ?  and, 

5th.  Whether  the  said  George  Barnard  would  now  have  any,  and  what  estati 
in  the  said  freehold  tenemeiUs,  and  what  estate  he  would  have  in  the  freeholA 
tenements,  in  case  he  shall  be  the  only  issue  of  the  three  *nieces  living  r^gog 
at  the  death  of  the  survivor  of  them,  no  other  issue  having  been  bom  ?     ^ 

HuUockt  Scrjt.  The  three  nieces  of  the  devisor  took  estates  tail  in  the  free- 
hold and  copyhold  estates,  with  cross-remainders,  and  the  personal  property  iK 
thirds  absolutely ;  for  where  a  limitation  of  a  freehold  will  carry  an  estate  tail 
**]  the  case  of  personalty,  the  first  legatee  takes  absolutely,  9  Ves.  203. 

The  estates  in  the  freehold  depend  upon  the  meaning  to  be  put  upon  the 
word  issue;  the  question  being,  whether  by  that  word  is  meant  issue  in  the 
large  and  indefinite  sense,  or  only  the  immediate  children  of  the  nieces;  and 
whether  the  limitations  beyond  the  issue  are  to  depend  on  a  failure  of  issue 
generally,  or  on  a  failure  of  the  issue  of  the  nieces  at  their  respective  deaths 
The  testator's  general  intention  was,  that  all  the  issue  of  his  nieces  should  take 
and  not  that  the  property  should  be  confined  to  their  children  only ;  he  couls 
not  have  intended,  that  if  all  the  children  of  the  nieces  should  die  in  their 
mothers'  lifetime,  leaving  grandchildren,  such  grandchildren  should  be  excluded 
and  the  estate  go  over ;  and  yet,  this  might  very  easily  happen,  if  the  nieces 
take  only  estates  for  life.  There  is  no  case  in  which  such  general  words  as 
the  present  have  been  confined  to  a  dying  without  issue  at  the  time  of  the 
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death.  The  word  Uaue  is  nomen  coUeetivum^  and  takes  in  the  whole  genera 
tion,  ex  vi  terfnim,{a)  Lord  Beauelerk  v.  Dormer ^  2  Atk.  308  ;  Saltern  w. 
Saltern^  2  Atk.  376;  ^Uomey- General  r.  Hird,  1  Bro.  C.  C.  170 ;  Doe  dem 
EUig  V.  Ellis,  9  East,  386;  Crooke  v.  De  Vandes,  9  Yes.  203 ;  Barlow  v.  Salter, 
17  Ves.  479 ;  Tenny  dem.  Agar  v.  Agar,  12  East,  261. 
♦6291  *^*^®  ^*^^  o^ Porter  v.  Bradley,  3  T.  R.  143 ;  Roe  v.  /f/fry,  7  T.  R. 
^  589 ;  Forth  v.  Chapman,  1  P.  Wms.  663,  and  others  of  a  like  nature,  may 
be  distinguished  from  the  present,  both  as  to  the  intention  of  the  devisor  and  the 
expressions  nsed.  Where  the  general  intent  of  the  devisor  conflicts  with  some 
particular  intent,  the  particular  intent  must  be  sacrificed,  King  v.  Burchell, 
Ambler,  379 ;  Robinson  v.  Robinson,  1  Burr.  38,  and  the  court  will  pursue  the 
construction  adopted  in  Doe  dem,  Dodson  v.  Orew,  2  Wils.  322,  and  in  Denn 
dem.  Webb  v.  Puckey,  6  T.  R.  299.  The  trustees  took  no  legal  estate  in  the 
realty,  for  there  was  personalty  out  of  which  they  might  dischaiige  all  the  lega- 
cies ;  and,  according  to  the  limitations  in  this  will,  the  realty  becomes  vested 
by  the  statute  of  uses  in  the  cestui  que  trust.  An  estate  to  trustees,  in  trust  to 
let  A.  and  B.  take  the  rents  and  profits,  is  an  estate  vested  in  the  cestui  que 
trust.  Bro.  Ab.  tit.  Feoffment,  pi.  52  ;  Broughton  v.  Langley,  Salk.  678  p ; 
Kenriek  v.  Lord  W.  Beauderk,  3  B  &  P.  175 ;  Doe  dem.  Leicester  v.  Biggs, 
2  Taunt.  109 ;  Right  dem.  Phillipps  v.  Smith,  12  East,  455. 

Blosset,  Serjt.  The  trustees  take  an  estate  in  fee ;  the  nieces,  estates  for 
life,  with  remainder  to  their  issue  in  tail,  and  cross-remainders  between  them. 
G.  Barnard  takes  a  vested  remainder  in  tail  in  his  mother's  share,  subject  to  be 
divested,  in  part,  by  after-bom  issue  of  his  mother,  and  a  contingent  remainder 
in  the  share  of  his  aunts.  The  trustees  take  a  legal  estate  in  fee,  for  they  have 
legacies  and  annuities  to  pay,  and  it  does  not  appear  that  the  personalty  will 
•A^m  <^®^^^Q^y  ^  sufficient  for  "that  purpose,  nor  indeed  that  it  exists  at  all. 
J  They  have  also  a  legal  estate,  to  support  contingent  remainders.  The 
nieces  take  only  an  estate  for  life,  because  that  is  limited  to  them  by  the  ex- 
press and  unambiguous  words  of  the  will.  It  is  not  necessary  to  dispute  the 
cases  cited  on  the  other  side,  because  they  do  not  apply  to  first  takers,  where 
an  estate  for  life  is  expressly  given  to  them,  and  the  remainder-men  take  as 
purchasers  in  tail ;  but  Uiey  may  apply  to  the  remainder-man,  and  show  that  he 
takes  in  tail ;  for  it  may  be  admitted,  that  it  was  never  intended  the  heir  at  law 
should  take  till  the  whole  of  the  issue  was  exhausted :  if  so,  the  words /or  life, 
as  applied  to  the  issue,  must  be  rejected,  and  they  must  take  in  tail. 

The  following  certificate  was  afterwards  sent : 

This  case  has  been  argued  before  us  by  counsel :  we  have  considered  it,  and 
are  of  opinion, 

1st.  That  John  Cuthbertson,  the  surviving  trustee,  now  has  the  legal  estate 
in  fee  simple  in  the  freehold  tenements,  devised  by  the  will  of  the  testator  to 
Marvaret  Murthwaite,  the  said  John  Cuthbertson  and  John  Janes. 

2a.  That,  consequently,  the  testator's  three  nieces,  Elizabeth  Murthwaite, 
Maria  Barnard,  and  Charlotte  Macpherson,  took  no  legal  estate,  under  the  said 
will,  in  the  said  freehold  tenements. 

3d.  And  that  the  said  George  Barnard  has  now  no  legal  estate  in  the  sai** 
freehold  tenements,  and  will  have  none  at  the  death  of  the  survivor  of  the  three 
nieces. 

4th.  That  if  the  will  had  commenced  with  the  words  **  all  the  rents,  &c," 
and  the  passage  before  those  words  had  been  omitted,  the  testator's  three  nieces 
would  respectively  have  taken  under  the  will  in  the  said  freehold  tenements, 
estates  for  life,  with  cross-remainders  between  them  for  life,  in  the  event  of  one 
or  two  of  them  dying  without  lawful  issue. 

*Aai1       *^^'  ^"^  ^^^^  ^^  *^^^  George  Barnard  would  now  have  an  estate  in 
^  tail,  in  remainder,  in  his  mother's  one  undivided  third  part  of  the  said 

(a)  Per  Hale,  in  King  v.  MeUing  1  Ventr.  229. 
TOL.  Tl.  89  2  c  2 
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freehold  tenements,  subject  to  be  divested,  in  part,  by  tlie  birth  of  other  cbtldren 
of  his  mother,  whether  sons  or  daughters ;  and  that  he  would  have  an  estate  in 
tail,  in  the  whole  of  the  said  freehold  tenements,  in  the  event  of  his  being  the 
only  issue  of  the  three  nieces  living  at  the  death  of  the  survivor  of  them,  no 
•jther  issue  having  been  born. 

R.  Dallas. 

J.  A.  Park. 

J.  BmutovoH. 

J.  Richardson. 
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Devise  of  land  to  devisor* e  grandaughter.  A.  M.,  for  life ;  remainder  to  trustees,  during  the  life 
of  A.  M.,  to  support  contingent  remainders ;  remainder  to  all  and  every  the  children  in  tail,  with 
cross-remainders  between  Them  in  tail ;  and,  in  default  of  issue  of  all  and  everv  the  children  of 
the  grandaugh'er,  to  devisor's  danghtert  B.  G.  M.,  for  life ;  remainder  to  sucn  one  or  more  of 
the  children  of  R.  C.  M.  as  B.  C.  Af..  by  deed  or  will  attested  by  three  witneaees,  should  ap- 
point for  their  lives ;  remainder  to  all  and  every  the  diild  and  children  of  such  daughter  or 
daughters,  to  be  appointed  by  B.  C.  M.,  as  aforesaid ;  and  if  only  one  should  be  appointed,  to  her 
and  the  heirs  of  her  body ;  and  if  more  than  one  should  be  appointed,  all  of  them  (o  take  their 
mother's  shares  pvrBlirpen.  as  tenants  in  common,  and  not  as  joint-tenants ;  with  cross-remain-'' 
ders  between  them,  the  children  of  such  daughters,  as  to  their  mother's  shares  in  tail :  and,  on 
failure  of  such  issue  of  anyone  or  more  of  such  daughten,  with  cross  remainders  to  the  oi  here 
of  their  issue ;  and  in  default  of  appointment,  and  of  any  appointment  not  exhausting  the  whole 
fee,  tlie  land,  or  so  much  as  should  not  be  exhausted  by  appointment,  to  B.  C.  M .  for  Ufe ;  re- 
mainder to  all  her  daughters  for  their  lives,  with  cross-remainders  for  life  between  them  ;  re- 
mainder, during  the  lives  of  the  daughters  of  B.  C.  M.  and  the  survivor,  to  support  contingent 
remainders;  and,  for  default  of  issue  of  any  or  either  of  the  daughiera  of  B.  U.  M.,  to  B.  C. 
M.  and  her  heirs. 

A.  M.  died,  sole  and  intestate,  leaving  B.  C.  M.  her  heir  at  law,  and  heir  at  law  of  devisor. 
B.  C.  M.  has  nine  daughrere,  many  of  whom  are  married  and  have  issue  :  JJeld^ 

1.  That  B.  G.  M.  has  in  the  lands  an  estate  for  life,  with  an  ultimate  revereion  to  herself  in 
fee. 

2.  That,  in  default  of  appointment,  the  daughters  now  living  of  B.  C.  M.  have,  respectively,  in 
the  lands  estates  for  hfe  in  remainder,  as  tenants  in  common,  with  cross-remainders  amongst 
themselves  for  life ;  with  remoindere  to  themselves  in  tail,  respectivelv. 

3.  That,  in  default  of  appointment,  the  grandchildren  of  B.  C.  M.  liave  no  estate  in  lbs 
lands. 

4.  That  B.  G.  M.  has  power  by  appointment  to  desi^ate  which  one,  or  more  than  one  of  her 
daughten,  is,  or  are,  to  take  uiider  the  will ;  that  if  more  than  one  nre  designated,  thev  will 
take  under  the  will  as  tenants  in  common  for  life;  with  remainder  to  their  respective  children, 
as  tenants  in  common  in  tail ;  with  cross-remainders  between  them  (the  children  of  the  ap- 
pointed daughters.)  in  tail :  such  cross-remaindere  to  take  place,  as  well  with  regard  to  the 
shares  of  their  respective  mothers  as  with  regard  to  the  shares  of  their  aants,  in  the  event  of 
a  failure  of  issue  of  any  of  the  aunts. 

His  honour  the  vice-chancellor  ordered  the  following  case  to  be  made  for  the 
opinion  of  the  judges  of  this  court. 

♦Geot^  Hill  late  one  of  his  majesty's  Serjeants  at  law,  made  his  will  r»|.**q 
in  writing,  in  the  following  words  i{a)  *•  Tliis  is  the  last  will  and  testa-  L 
ment  of  me,  George  Hill,  of  Rowell,  one  of  his  majesty's  Serjeants  at  law.  I 
devise  my  estate  at  Irchester  to  my  grandaughter,  Ann  Mannsell,  for  her  life ; 
with  remainder  to  my  friends,  John  William  Bramston  and  John  Jortin.  barri.oter 
at  law,  and  their  heirs  in  trust,  only  for  and  upon  the  several  uses  and  trusts  hen'- 
inafter  mentioned  (that  is  to  say,)  for  and  during  the  life  of  my  said  grand- 
daughter, in  trust  only,  to  support  the  contingent  estates  hereinafter  devised  ;  ami, 
afk-r  her  decease,  to  all  and  every  the  children  in  tail,  with  cross-rem  a  indent 
between  ihem  in  tail :  and,  in  default  of  issue  of  all  and  every  the  children  of 
my  said  grandaughter,  I  devise  the  said  estate  to  my  daughter,  Barbara  Cock- 
ayne Medlycoit,  for  life ;  with  remainder  to  any  such  one  or  more  of  the  children 
of  such  my  said  daughter  as  my  daughter  shall,  by  deed  or  will  attested  by  threo 
witnesses,  appoint  for  their  lives  ;  with  remainder  to  all  and  every  the  child  ami 

(a)  This  is  an  exact  transcript  nf  tK»  will,  which  is  very  confused. 
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children  of  such  daughter  or  daughters,  to  be  appointed  by  my  said  daughter,  as 
aforesaid  ;  and  if  only  one  be  appointed,  then  to  her  and  the  heirs  of  her  body; 
and  if  more  than  one  be  appointed,  then  all  of  them  to  take  their  mother's  shares, 
ptr  stirpes^  as  tenants  in  common,  and  not  as  joint  tenants ;  with  cross-remain- 
ders between  them,  the  children  of  such  daughters,  as  to  their  mother's  shares 
in  tail,  and  on  failure  of  such  issue  of  any  one  or  more  of  such  daughters  ;  with 
eross-remainders  to  the  others  of  their  issue :  and  for  and  in  default  of  such  ap- 
pointment, and  of  any  appointment  not  exhausting  the  whole  fee,  I  give  and 
devise  my  estate  at  Irchester,  or  so  much  of  the  fee  as  shall  not  be  exhausted 
*6341  ^^  ^"^  appointment  or  appointments  made  as  aforesaid,  *to  my  daughter, 
-^  B.  C.  Medlycott,  for  life ;  with  remainder  to  all  her  daughters,  for  their 
lives,  with  cross-remainders  for  life  between  them  ;  with  remainder,  during  the 
lives  of  all  the  said  daughters  of  my  said  daughter  Barbara  and  the  life  of  the 
survivor,  to  support  contingent  remainders  :  and  for  default  of  issue  of  any  or 
either  of  the  daughters  now  living  of  my  said  daughter  Barbara,  I  give  the  said 
estate  to  my  said  daughter  Barbara  and  her  heirs :  I  give  all  my  real  estate, 
except  that  at  Irchester,  to  my  said  daughter  Barbara  for  her  life,  exclusive 
of  her  presejit  or  any  future  husband;  with  all  and  singular  the  same 
powers  of  appointment  and  disposition,  rights  and  estates,  as  before  given  to  her, 
over,  in,  or  after  the  remainder  of  my  Irchester  estate,  in  default  of  issue  of  my 
said  grandaughter,  Ann  Mannsell:  and  I  do  declare  that  the  profits  of  my 
said  real  estate  last  devised  shall  go  to  the  several  persons  successively,  to  and 
in  trust  for  whom  they  are  authorized  to  be  appointed.  I  give  all  my  pere<»ial 
estate  to  my  said  trustees  whom  I  appoint  executors  of  this  my  will :  in  trust, 
to  retain  thereout,  for  their  own  respective  use,  the  sum  of  200/,  a-pteoe,  for 
their  trouble  in  executing  the  trusts  of  this  my  wiU,  and  to  apply  all  tke  residue 
thereof,  or  so  much  as  shall  be  necessary  in  or  towards  the  payment  of  all  my 
debts ;  and  the  surplus,  if  any,  to  invest  in  real  estate,  an'd  setde  the  same  to  the 
use  of  the  same  person  and  persons  respectively  as  should  be  entitled  by  this 
my  will  to  the  residue  of  all  my  real  estates,  except  that  at  Irchester ;  and  in 
case  my  personal  estate  should  be  deficient  to  pay  all  my  debts  and  legacies, 
and  the  costs  of  executing  the  trusts  thereof,  then  to  raise  tfie  deficiency  by  sale 
or  mortgage  of  a  sufficient  part  of  my  real  estate  (except  that  at  Irchester ;)  and 
I  do  hereby  declare,  that  the  entirety  of  my  copyhold  estates  whatsoever, 
*B351  ^^^^^^^  surrendered  or  not  surrendered  to  the  use  of  my  will,  are  *in- 

^  -^  eluded  in  the  above  devise  of  all  my  real  estate,  except  that  at  Irchester ; 
lastly,  in  case  the  equitable  or  beneficial  interest  of,  in,  or  to  all  or  any  part  of 
my  real  or  personal  estate,  alter  payment  of  my  debts  and  legacies,  and  tlie 
costs  of  executing  the  trusts  of  my  will,  is  not  dready  disposed  of,  or  should, 
eventually,  during  my  life  or  afterwards,  become  not  disposed  of,  I  give  the  same 
to  ray  said  trustees  and  their  heirs,  in  trust  for  my  said  daughter,  B.  C.  Medly- 
cott, to  and  for  her  sole  and  separate  use,  exclusive  of  her  present  or  any  future 
husband  as  aforesaid.'* 

The  testator  died  on  the  21st  of  February,  1808,  leaving  his  grandaughter, 
Ann  Mannsell,  daughter  of  his  elder  daughter,  (who  died  in  the  testator's  life- 
time,) and  his  daughter  the  plaintiff,  B.  C.  Medlycott,  his  co-heiresses  at  law ; 
Ann  Mannsell  is  since  dead,  unmarried,  and  intestate,  leaving  the  plaintiff,  B.  C. 
Medlycott,  her  heir  at  law.  At  the  date  of  the  said  testator's  will,  and  at  Uio 
time  of  his  decease,  the  plaintiff  had  ten  children,  all  davghters,  one  of  them  is 
since  deceased,  of  full  age,  but  unmarried,  the  nine  others,  all  of  full  age,  are, 
1st,  Matilda  Sophia,  now  the  wife  of  Robert  Austen,  LL.  D.,  who  has  issue 
seven  children  now  living ;  2d,  Barbara  Maria  Cockayne ;  3d,  Mary  Ann,  now 
the  wife  of  William  Adams,  L  L.  D.,  who  has  issue  six  children  now  living ; 
4th,  Georgiana  Cockayne ;  6th,  Sophia  Cockayne ;  6th,  Caroline  Eliza,  now 
the  wife  of  Thomas  Phillip  Mannsell,  Esq.,  who  has  issue  five  children ;  7th, 
Catliarine  Cockayne :  8th,  Frances  Annabella,  now  the  wife  of  William  Assht- 
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ton,  Esq.,  but  who  hath  no  issue;  and,  9th,  Elizabeth  Charlotte  Cockayne. 
The  executors  named  in  the  will,  duly  proved  it ;  but  John  William  Bramston 
is  since  dead,  leaving  John  Jortin  sole  surviving  executor.  All  the  married 
daughters  of  the  plaintiff,  B.  C.  Medlycott,  were  unmarried  at  the  death  of  the 
testator.  The  whole  of  the  testator's  estate  ♦at  Irchester  was  freehold ;  r«goa 
the  copyhold  lands  were  descendible  in  the  same  manner  as  freehold  ^ 
lands  at  common  law.     The  questions  for  the  opinion  of  the  court  were : 

1st,  What  estate  the  plaintiff,  B.  C.  Medlycott  had  in  the  freehold  and  copy- 
hold lands  of  the  testator  respectively  ? 

2d,  Whether  the  daughters  then  living  of  the  plaintiff,  B.  C.  Medlycott,  re- 
spectively, had  any  and  what  estate  in  the  testator's  freehold  and  copyhold 
lands  respectively  ? 

3d,  Whether  the  grandchildren  of  the  plaintiff,  B.  C.  Medlycott,  or  any  and 
which  of  them,  had  any  and  what  estate  in  the  testator's  freehold  and  copy- 
hold lands  respectively  ? 

4th,  Whether  the  plaintiff,  B.  C.  Medlycott,  had  any  and  what  power  of 
appointment  over  the  testator's  freehold  and  copyhold  lands  respectively  ? 

HuUoek,  Serjt.,  for  the  plaintiff,  contended,  that  Ann  Mannsell  took  an  estate 
for  life  in  the  Irchester  property,  it  being  immaterial  what  estate  the  trustees 
took  ;  remainder  to  the  trustees  for  her  life  only ;  remainder  to  her  children  in 
tail,  with  cross-remainders  in  tail ;  remainder  to  the  plaintiff  for  life,  with  a 
power  of  appointment  in  fee :  and  that,  in  default  of  appointment,  the  plaintifTs 
daughters  would  take  an  estate  as  tenants  in  common  for  their  respective  lives ; 
remainder,  after  the  surviving  daughter's  decease,  to  all  the  grandaughters  as 
tenants  in  common  tail ;  and,  for  default  of  such  issue,  to  the  plaintiff*  in  fee. 
He  argued,  that  the  plaintiff  had  the  power  of  appointment  in  fee,  chiefly  from 
tiie  expression  in  the  j^ill,  **  and  in  default  of  any  appointment  not  exhausting 
the  whole  fee,  I  give,  &c."  With  respect  to  the  other  real  estate,  though  there 
was  no  disposition  of  the  remainder  in  default  of  'appointment,  nor  any  r^no^ 
devise  to  trustees ;  yet  the  same  power  of  appointment  being  given,  it  ^  ^^ 
might  also  exhaust  the  fee,  and  so  must  be  construed  a  power  of  appointing  in 
fee.  Barford  v.  Street^  16  Ves.  135;  Whinkan  and  Clet/ton^s  case,  1  Leon. 
1 56,  and  Sugd.  on  Powers,  96,  97,  were  referred  to,  and  Litfe  v.  Saliing- 
s^one,  1  Mod.  189,  and  Dightony,  Tamlinson,  1  Com.  194,  cited  as  nearest  in 
point. 

Lens^  Serjt.,  for  the  defendant,  allowing  that  it  was  immaterial  what  estate 
the  trustees  took,  said  that  the  power  of  appointment  might  either  confer  a  bare 
power  of  selection  or  nomination  to  estates  already  limited  by  the  will,  or  a 
power  of  appointing  the  quantity  of  estate  to  be  received,  as  well  as  of  nomi- 
nating the  party  who  should  receive ;  and  he  argued,  that  the  latter  construction 
seemed  the  more  reasonable.  He  then  contended,  that,  in  default  of  appoint- 
ment, the  objects  of  the  devisor  must  be  looked  to,  and  that  those  objects 
could  not  be  so  well  effected  as  by  giving  the  daughters  of  the  plaintiff  an 
estate  tail. 

Bloss'et,  Serjt.,  for  the  grandchildren,  argued,  that  the  plaintiff  had  only  a 
power  of  selecting  the  objects  who  should  take  estates  carved  out  by  the  will, 
and  could  not  herself  appoint  the  quantity  of  estate  to  be  received.  From  the 
clause  which  gave  them  a  power  of  sale  in  certain  events,  he  inferred  tliat  the 
trustees  took  an  estate  in  fee,  and  he  denied  that  the  expression,  '*  in  default  of 
an  appointment  exhausting  the/ee,"  afforded  any  inference  that  the  plaintiff  had 
a  power  of  appointing  in  fee  ;  contending,  that  the  devisor  only  meant,  in  de- 
fault of  appointing  all  the  shares  of  the  property. 

•The  following  certificate  was  afterwards  sent :  r*fi!» 

This  case  has  been  argued  before  us  by  counsel :  we  have  considered  *-  ^^ 
it,  and  are  of  opinion, 

1st,  That  the  plaintiff,  Barbara  Cockayne  Medlycott,  has  in  the  freehold  and 
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copyhold  lands  of  the  testator  respectively  an  estate  for  her  life,  with  an 
ultimate  reversion  to  herself  in  fee. 

2d,  That,  in  default  of  appointment,  the  daug^hters  now  living  of  the  plaintiff, 
Barbara  Cockayne  Medlycott,  have  respectively  in  the  freehold  and  copy- 
hold lands  of  the  testator  estates  for  life  in  remainder  as  tenants  in  com- 
mon, with  cross-remainders  amongst  themselves  for  life,  with  remainders 
to  themselves  in  ta9  respectively. 

3d,  That,  in  default  oi  appointment,  the  grandchildren  of  the  plaintiff,  Bar- 
bara Cockayne  Medlycott,  have  no  estate  in  the  testator^s  freehold  or  copy- 
hold lands. 

4th,  That  the  plaintiff,  Barbara  Cockayne  Medlycott,  has  power  by  appoints 
ment  to  designate  which  one  or  more  than  one  of  her  daughters  is  or  are 
to  take  under  the  will:  that  if  more  than  one  are  designated,  they  will 
take  under  the  will  as  tenants  in  common  for  life,  with  remainder  to  their 
respective  children  as  tenants  in  common  in  tail ;  with  cross-remainders 
between  them  (the  children  of  the  appointed  daughters)  in  tail ;  such  cross- 
remainders  to  take  place,  as  well  with  regard  to  the  shares  of  their  respect 
live  mothers,  as  with  regard  to  the  shares  of  their  aunts,  in  the  event  of  a 
failure  of  issue  of  any  of  the  aunts. 

R.  Dallas, 
J.  A.  Park, 

J.  BURROUOH 

J.  Richardson. 


*639]  •FIELDING  and  Others  v.  KYMER  and  Others. 

The  circvnutftnoe  of  a  principal's  drawing  bills  on  his  factor,  to  be  provided  for  out  of  the  pro- 
ceeds of  goods  consigned,  does  not  authorize  the  factor  to  pledjge  the  goods :  therefore,  where 
A.  consigned  goods  to  B.  for  the  purpose  of  sale,  at  the  same  time  drawing  bills  to  the  amount 
of  1588Z.  5t.  7d.  on  B.,  to  be  provided  for  out  of  the  proceeds;  and  B.  pledged  the  goods  for 
25001.  to  C.  (who  knew  that  A.  was  the  owner,}  and  paid  2941.  in  discharge  of  one  ofthe  bills; 
and  C.  afterwards  sold  the  goods  for  B.  for  4033/. ;  it  was  held,  that  A.  was  entitled  to  recover 
from  C,  in  an  action  for  money  had  and  received,)  in  which  15332.  was  paid  into  court,)  the  whole 
baknee  of  2500L 

This  was  an  action  for  money  had  and  received,  to  which  the  defendants 
pleaded  the  general  issue.  At  the  trial  before  Dallas,  C.  J.,  at  the  London 
sittings  after  Michaelmas  term  last,  the  jury  found  a  verdict  for  the  plaintiffs  for 
2,500/.,  subject  to  the  opinion  of  this  court  upon  a  case,  of  which  the  following 
is  the  substance. 

The  plaintiffs  carried  on  husiness  as  merchants  in  partnership  at  Rio  de 
Janeiro,  under  the  firm  of  Gill,  Fielding  and  Brander :  the  defendants  were 
brokers  in  London.  Joseph  Lyne  and  Co.  carried  on  business  chiefly  as  com- 
mission merchants  in  London,  and  also  as  general  merchants  on  their  own  ac* 
count.  In  the  beginning  of  December,  1819,  Joseph  Lyne  and  Co.  received 
from  the  plaintiffs*  ,firm,  a  letter,  dated  Rio  de  Janeiro,  Idth  October,  1819, 
containing  the  following  advice.  **  We  ship  by  the  Fortitude,  Clement  Worts, 
master,  bound  to  your  port,  and  addressed  to  your  consignment,  533  bags  of 
coffee  of  the  first  quality,  invoice  and  hill  of  lading  of  which  you  have  herewith, 
the  former  amounting  to  i7«.  14,579  380;  and,  against  the  same,  we  have  valued 
on  you  in  six  bills  as  particularized  at  foot ;  we  have  to  request  you  will  dis- 
pose of  this  consignment  to  the  best  advantage,  and  protect  us  by  insuring 
against  all  risks.*'  These  bills,  which  were  drawn  at  60  days'  sight,  amounted 
lo  a  total  of  1588/.  5«.  7(1.  sterling,  and  among  them  was  one  for  294/.  5«.  0(/., 
*IUOl  P^y^^^  ^^  ^^®  order  of  J.  Carmichael.  ^Thc  list  was  headed,  **  Note 
-I  of  bills  drawn  against  shipment  per  Fortitude."     The  invoice  acconp* 
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panying  the  letter  commenced  thus,  "  Rio  de  Janeiro,  13th  October,  1819.  In- 
voices of  533  bags  of  coffee,  shipped  by  F*ielding,(a)  Brandec,  Avelyne,  wid 
Lyne,  on  board  the  Fortitude,  Clement  Worts,  master,  bound  for  London,  and 
consigned  there  to  Mr.  Joseph  Lyne  and  Co.,  for  sale,  on  account  and  risk  of 
Messrs.  Gill,  Fielding,  and  Brander.'*  The  bill  of  lading  contained  a  like  con- 
signment of  the  goods  to  Lyne  and  Co. 

The  ship  arrived  with  the  coffee  on  board,  in  the  beginning  of  February,  1820. 
On  the  12th  February,  the  coffee  in  question  was  put  into  the  hands  of  the  de- 
fendants, as  brokers  for  sale.  Charles  Lyne,  a  partner  in  the  house  of  Joseph 
Lyne  and  Co.,  then  asked  the  defendants  if  they  would  make  an  advance  upon 
it,  to  enable  J.  Lyne  and  Co.  to  meet  the  bills,  and  at  the  request  of  the  defend- 
ants, delivered  the  invoice  to  them.  They  consented  to  advance  2500/.  upon 
the  coffee,  and,  accordingly,  on  that  day  accepted  a  bill  for  this  amount  at  two 
months,  which  Joseph  Lyne  and  Co.  immediately  discounted  with  their  bank- 
ers, and  the  bill  for  294/.  59.  6rf.,  mentioned  in  the  letter  of  1 3th  October,  was 
paid  out  of  the  funds  so  raised.  All  the  other  bills  were  provided  for  by  the 
plaintiffs,  and  were  never  any  charge  upon  Jos.  Lyne  and  Co.,  or  dieir  estate. 
At  the  time  of  the  above  advance,  the  coffee  being  in  the  West  India  dock  ware- 
houses, the  transfer  order  to  the  dock  company  was  handed  to  the  defendants, 
and  they  were  empowered  to  sell ;  but  they  were  to  rx>nsult  with  Jos.  Lyne 
and  Co.  as  to  the  price  before  they  sold.  The  *Defendants  sold  the  r»«^j 
cofiee  for  Jos.  Lyne  and  Co.  on  the  16th  March,  1820,  and  rendered  ^ 
an  account,  by  which  it  appeared,  that  the  net  produce  of  the  sale  was  4033/. 
08.  6(/.  On  the  15th  of  February,  1820,  Joseph  Lyne  and  Co.  stopped  payment, 
and  a  commission  of  bankrupt  was  afterwards  issued  against  them.  At  the  time 
when  they  stopped,  they  were  indebted  to  the  old  firm  of  Gill,  Fielding,  and 
Brander,  and  likewise  to  the  new  firm  of  Fielding,  Brander,  Avelyne,  and 
Lyne. 

The  bill  for  2500/.  was  duly  paid  by  the  defendants.  The  jury  found  spe- 
cifically as  a  fact,  that,  at  the  time  when  the  defendants  agreed  to  advance  the 
2500/.,  it  was  known  to  them,  that  the  coffee  was  the  property  of  the  plaintiffs. 
The  defendants  paid  into  court  the  sum  of  1533/.  Is,  6(/. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plahitiffa  were 
entitled  to  recover  the  entire  balance  of  2500/.,  or  only  part  of  it.  If  the  court 
should  be  of  opinion,  that  they  were  entitled  to  recover  the  whole,  then  the  ver- 
dict was  to  stand.  If  less  than  the  whole,  the  verdict  was  to  be  reduced  ac- 
cordingly. If  the  plaintiffs  were  not  entided  to  recover,  a  nonsuit  was  to  be 
entered. 

Taddy,  Serjt.,  for  the  plaintiffs.  The  points  for  the  decision  of  the  court 
will  be  tnree. 

The  plaintiffs  contend,  first,  that  they  are  entitled  to  the  whole  balance ;  se- 
condly, that,  at  all  events,  the  defendants  can  only  deduct  the  sum  of  294/.  5*. 
6rf.  applied  by  the  house  of  Lyne  and  Co.  to  the  payment  of  the  bill  drawn  by 
the  plaintiffs ;  and,  thirdly,  that  the  form  of  action  makes  no  difference,  save 
that,  in  the  action  as  brought,  the  plaintiffs  can  recover  no  more  than  the  money 
received  by  the  defendants.  And  first,  the  general  rule  (not  peculiar  to  the  law 
of  England)  *that  a  factor  cannot  pledge  the  goods  of  his  principal  ap-  r»/^o 
plies  here.  In  Martini  v.  Coles,  1  M.  &  S.  150,  wheroin  all  the  cases  L 
were  collected,  that  principle  was  recognised,  and  the  point  solemnly  decided. 
If  a  factor,  having  a  specific  authority,  exceeds  it,  he  who  deals  with  such  fac- 
tor, must  take  the  consequence  of  not  inquiring.  (6)  In  some  of  these  cases, 
the  advance  has  been  general,  and  on  the  credit  of  the  goods  of  third  persons ; 
but  that  makes  no  difference.     It  does  not  cease  to  be  a  pledge,  because  it  is 

(a)  In  October,  1819,  Gill  had  retired,  and  a  new  partnership  was  formed  between  the  remaiA. 
oig  partners,  under  the  firm  of  Fielding,  Brander,  Avelyne,  and  Lyne. 
(6)  De  Bauckout  v.  Goldtmid,  5  Ves.  213. 
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more  or  less  extensive,  or  more  or  less  complicated  with  the  property  of  others. 
In  this  case,  there  is  the  additional  fact,  that,  at  the  time  when  the  advance,  was 
made,  it  was  staled  to  the  defendants,  by  Lyne  and  Co.,  that  the  goods  were 
drawn  against ;  the  defendants  knew  that  the  goods  were  consigned  for  sale, 
and  took  the  risk  of  Lyne  and  Co.  applying  the  advance  properly.  No  hard- 
ship, therefore,  can  be  urged  on  behalf  of  the  defendants,  who  had  perfect  know- 
ledge of  all  the  fact?.  They  do  not  take  up  the  bills  drawn  by  the  plaintiffs 
on  Lyne  and  Co.,  but  they  put  an  acceptance  for  the  whole  advance,  into  the 
hands  of  Lyne  and  Co.,  out  of  the  proceeds,  of  which  acceptance  not  one  of 
the  bills  is  paid,  save  that  for  294/.  5«.  6.'/. 

As  to  the  second  point,  more  facts  should  have  been  found,  before  the  de- 
fendants can  be  entitled  to  make  the  deduction  of  294/.  5«.  6(/.  It  is  not 
enough,  that  the  money  happens  to  be  applied  to  the  payment  of  the  bill  drawn 
by  the  plaintiffs.  The  authority  to  the  factor  is  to  sell,  and  to  apply  the  pro- 
ceeds of  the  sale  to  the  plaintiffs'  bills.  The  principal,  therefore,  contemplates 
the  sale  of  the  goods  before  the  arrival  of  the  bills ;  but  no  sale  takes  place  till 
ttAAfTi  ^^^  afterwards,  and  before  it  does  take  place,  Lyne  and  Co.  *stop  pay- 
^  ment,  and  a  commission  issues.  Besides,  the  house  of  Lyne  and  Co. 
was  indebted  to  both  firms,  and  by  taking  the  bills  into  the  account,  the  balance 
would  be  altered. 

As  to  the  third  point,  the  form  of  action  only  precludes  the  plaintifis  from 
recovering  more  than  the  sum  received.  The  plaintiffs  go  beside  the  agree- 
ment between  Jos.  Lyne  and  Co.  and  the  defendants,  they  find  the  goods  turned 
into  money,  and  make  their  claim  for  the  amount,  affirming  only  the  fact  of  tlie 
receipt  of  the  money.  If  the  action  had  been  brought  on  tlie  agreement,  that 
must  have  been  adopted ;  but  the  plaintiffs  only  follow  the  money  as  they  fol- 
low the  goods ;  they  were  strangers  to  the  conversation.  Smith  v.  Hodson^  4 
T.  R.  211,  is  the  only  case  which  looks  the  other  way.  In  Wright  v.  Camp- 
bell^  4  Burr.  2046,  Lord  Mansfield  says,  •*  If  a  factor  pays  money  over,  with 
notice  to  a  third  person,  then  it  may  be  followed  in  the  hands  of  such  third 
person ;  for,  in  such  case,  it  remains  in  his  hands  just  as  it  did  in  the  hands  of 
the  factor  himself.*'  Shipley  v.  Kymtr^  1  M .  &  S.  484,  is  in  favour  of  the 
plaintifls.  PvUeney  v.  Kymer^  3  Esp.  N.  P.  C.  182,  (cited  in  Martini  v. 
Colea)  is  the  only  case  on  the  other  side ;  and  in  that  case,  the  different  deci- 
sions on  the  subject  were  not  brought  before  Lord  Eldon. 

Bosanquet,  Serjt.,  for  the  defendants.  The  plaintiffs  are  not  entitled  to  re- 
cover in  diis  form  of  action,  inasmuch  as  the  suing  for  money  had  and  received 
amounts  to  a  recognition  of  the  original  contract  under  which  the  money  is  ob- 
tained. If  the  defendants  have  tortiously  converted  the  money,  it  is  no  longer 
the  money  of  the  plaintiffs,  but  the  money  of  the  defendants,  and  in  that  view 
*6441  ^^  ^^^  ^^^'  ^^^^^  ^^  ^^®  proper  remedy.  *Whcn  Joseph  Lyne  and  Co. 
-^  were  vested  with  authority  to  sell,  and  pay  the  bills  transmitted  to  them, 
a  general  authority  to  raise  money  for  the  purpose  of  paying  the  bills  must  be 
implied.  The  existence  of  this  authority  the  plaintiffs  might  have  disputed  in 
trover,  but  by  suing  in  assumpsit  th^y  admit  it.  Smith  v.  Hodson  is  a  strong 
authority  for  the  defendants  on  this  point.  The  defendants  do  not  dispute  the 
general  rule,  that  a  factor  cannot  pledge  the  goods  of  his  principal,  nor  that  the 
purchaser  must  take  the  consequence  of  dealing  with  one  who  exceeds  his  au- 
thority. No  distinction,  it  may  be  admitted,  now  exists  in  the  law,  whether  a 
person  dealing  with  a  factor  knows  him  to  be  such  or  not ;  but  the  question 
here  is,  whether  Lyne  and  Co.  were  not  authorized  to  do  what  they  have  done, 
and  the  defendants  contend  that  Lyne  and  Co.  had  authority,  because  the  bills 
were  to  be  provided  for  by  this  particular  cargo.  The  case  of  Pultney  v.  Ky- 
met  is  recognised  in  that  of  Martini  v.  Coles^  and  is  distinguished  by  Lord  El- 
LKNBOROVOH  :  and  the  case  put  by  Bavlby,  J.,  in  delivering  his  judgment,  ia 
strongly  in  favour  of  the  defendants.     At  aJl  events,  the  plaintiffs  having  re* 
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oeived  the  benefit  of  the  294/.  5«.  0i,  are  not  entitled  to  claim  that  sum  a  seconti 
time,  (a) 

Toddy,  in  reply.  From  Mones  y.  Macfarlane^  Burr.  1006,  downwards*  it 
has  been  held,  that,  by  bringing  an  action  for  money  had  and  received,  the 
plaintiff  does  not  affirm  the  contract,  but  rather  disaflirms  it.  The  general  doc- 
trine is  laid  down  in  Tenmit  v.  Elliot^  1  B.  &  P.  3.  [Park,J.,  to  the  same 
point  is  the  case  of  Clarke  y.  Shee,  Cowp.  197.  By  bringing  the  action  for 
money  had  and  received,  the  plaintiff  only  recognises  that  there  is  money  in 
*the  defendants'  hands  to  which  the  plaintiff  is  entitled,  but  he  does  not  r«i>4R 
recognise  any  of  the  apparatus  by  which  it  got  there.]  As  to  the  main  L 
question,  if  it  is  held,  that  a  broker  may  advance  to  a  factor,  where  the  con- 
signor draws  on  the  factor,  the  whole  doctrine  which  prohibits  pledges  by  a 
factor  will  be  undermined.  The  case  of  Pulteney  v.  Kymer  is  not  ad  idem 
with  this  case.  The  present  defendants  knew  that  the  goods  were  consigned 
for  sale. 

Dallas,  C.  J.  Speaking  at  the  moment,  and  for  myself,  I  entertain  no  doubt 
on  this  case.  The  general  rule,  that  a  factor  has  no  authority  to  pledge  the 
goods  of  his  principal  is  quite  clear :  and  I  consider  this  as  a  pledge.  Now 
how  is  this  attempted  to  be  distinguished  from  the  other  cases  ?  Bills  are  drawn 
against  the  consignment ;  and,  it  is  said*  the  drawing  of  the  bills  amounts  to  an 
audiority  to  the  factor  to  raise  money  to  meet  those  bilb.  But  is  there  any 
case  of  a  consignment  from  the  West  Indies,  where  bills  are  not  drawn,  to  be 
provided  for  out  of  the  proceeds  of  the  goods  when  sold  ?  If  the  doctrine  con- 
tended for  were  valid,  in  every  such  case  of  consignment  the  act  of  drawing 
bills  would  amount  to  an  audiority  to  pledge ; — to  a  repeal  of  the  well  esta- 
blished and  wholesome  rule,  that  a  factor  cannot  pledge  the  goods  of  his  prin- 
cipal. 

The  facts  of  this  case  are  very  strong,  for  the  defendants  had  full  knowledge 
that  the  goods  on  which  they  advanced  the  money  were  not  the  property  of 
Lyne  and  Co.,  but  the  property  of  the  plaintiffs.  Le  Blanc,  J.,  in  Martini  v. 
Coha,  says,  *'  whether  it  might  not  originally  have  better  answered  the  purposes 
of  commerce  to  have  considered  a  person  in  the  situation  of  Vos,  having  the 
apparent  symbol  of  property,  as  the  true  owner,  in  respect  of  that  person  who 
deals  with  him  under  an  ignorance  of  his  real  character,  is  a  question  upon 
which  it  *is  too  late  to  speculate,  since  it  has  been  established  by  a  r^toAA 
series  of  decisions,  that  a  factor  has  no  authority  to  pledge,  whether  the  ^ 
person  to  whom  he  pledges,  has  or  has  not  a  knowledge  of  his  being  a  factor  ;** 
and  he  goes  on  to  say,  **  When  brokers  exceed  their  authority  as  brokers,  and 
become  pawnbrokers,  l)y  advancing  money  on  the  goods  before  sale,  then  they 
subject  themselves  to  all  risks.**  The  only  difference  between  the  case  now 
before  the  court  and  that  which  I  have  been  reading,  is  that,  in  the  latter,  the 
brokers  made  advances  to  the  factor,  without  knowing  that  he  was  not  the 
owner  of  the  goods ;  whereas,  in  the  present  case,  there  was  actual  knowledge, 
on  the  part  of  the  defendants,  that  the  goods  did  not  belong  to  those  who 
pledged  them.  Can  it,  then,  be  said,  that  the  factor  had  authority  to  nuse 
money  on  the  goods  in  his  hands,  because  the  bills  were  drawn  a^inst  those 
goods  ?  That  assertion  seems  to  me  to  beg  the  whole  question.  The  defend- 
ants cannot  repeal  the  law  by  entering  into  an  agreement  with  the  persons  on 
whom  the  bills  were  drawn ;  and,  with  the  knowledge  of  the  law  (which 
knowledge  must  be  presumed)  they  think  fit  to  advance  money  to  Lyne  and 
Co.,  who  are  factors,  on  the  goods  of  their  principals.  Can  they  avail  them- 
selves of  their  own  illegal  act,  to  defeat  the  rights  of  third  persons  ?  I  should 
have  no  hesitadon  whatever  on  the  case,  had  it  not  been  for  the  mention  of  the 
case  of  Ducloa  v.  RylaruU  in  which  it  is  said,  that  Lord  C.  J.  Abbott  reserved 

(a)  The  case  of  Dudos  v.  Ryland  wap  mentioned  as  pending  in  the  Court  of  K.  B.,  and  being 
9f  the  eame  complexion  with  this  case 
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a  similar  point.  We  will  look  into  that  case.  On  that  ground,  and  on  that 
ground  only,  is  the  decision  suspended ;  and  the  opinion  now  given  by  the 
court  may  be  considered  as  final,  unless  this  case  is  mentioned  again. 

Parr,  J.  I  entertain  no  doubt  upon  this  case.  The  point  that  a  factor  can- 
•6471  "^^  pledge  the  goods  of  his  *principal,  I  consider  to  be  settled.  The 
-J  difficulty  presented  to  us  in  this  case  is,  the  fact  that  the  principals  re- 
siding abroad,  drew  their  bills  against  the  goods  consigned  to  Lyne  and  Co. 
But  it  is  the  constant  course  of  trade,  for  the  merchant  abroad  to  consign  his 
goods,  and  draw  bills,  to  be  provided  for  by  the  proceeds  of  such  goods,  when 
sold.  The  question  into  which  this  case  resolves  itself,  is, — did  the  plaintififs 
authorize  Lyne  and  Co.  to  pledge  the  coflee  to  the  defendants  ?  and  I  am  of 
opinion,  that  no  such  authority  can  be  deduced  from  the  facts  which  form  this 
case.  I  think  the  case  of  Davhigny  v.  Buval,  5  T.  R.  604,  important.  In 
that  case,  the  factor  pledged  the  goods  of  his  principal ;  and  the  court  held,  ihat 
the  principal  was  entitled  to  recover  the  value  of  them  against  the  pawnee,  on 
tendering  to  the  factor  what  was  due  to  him  without  any  tender  to  the  pawnee. 
Of  the  case  of  Duclos  v.  Byland^  I  can  form  no  judgment,  not  having  looked 
into  it.  But  I  can  hardly  think,  thnt  Lord  Chief  Justice  Abbott  (after  the  class 
of  cases,  which  I  had  always  considered  as  having  set  the  question  of  a  factor's 
right  to  pledge  the  goods  of  his  principal  at  rest)  would  reserve  that  question, 
as  one  requiring  solemn  decision  at  this  day.  Though  it  is  settled,  that  the  ig- 
norance or  knowledge  of  the  broker,  as  to  whether  the  goods  on  which  he  ad- 
vances the  money  are  the  property  of  the  person  who  pledges  them  or  of  a 
third  person,  makes  no  difi*erence  as  to  the  liability  of  the  broker,  in  cases 
where  he  has  advanced  money  to  a  factor  on  the  goods  of  his  principal,  the 
fact  of  the  ignorance  of  the  broker  in  such  cases,  ts  frequently  pressed  upon 
the  courts  as  a  great  hardship.  Bui  such  is  not  the  case  here ;  for  it  is  specifi- 
cally found,  that,  at  the  time  when  the  defendants  agreed  to  advance  the  2600/., 
it  was  known  to  them  that  the  cofi*ee  was  the  property  of  the  plaintiffs. 
*A481  *BuRR0U0H,  J.  This  case  appears  to  me  to  stand  on  the  ordinary 
-*  ground.  A  factor  has,  without  authority,  pledged  the  goods  of  his  prin- 
cipal, which  he  has  no  right  to  do.  I  am  therefore  of  opinion,  that  the  judg- 
ment must  be  for  the  plaintiffs. 

Richardson,  J.  As  at  present  advised,  it  appears  to  me,  that  the  plaintififs 
<are  entitled  to  recover.  The  general  rule,  that  a  factor  cannot  pledge  the  goods 
of  his  principal  would  be  frittered  away,  if  a  consignee  were  allowed  to  con- 
strue the  drawing  of  bills  by  the  consignor  against  the  goods  consigned,  into 
an  authority  to  pledge  those  goods.  In  this  case,  too,  the  sum  advanced  was 
mainly  for  the  accommodation  of  Lyne  and  Co.  The  acceptance  for  the  sum 
advanced  to  them  on  the  coflfee  was  immediately  discounted  by  Lyne  and  Co, 
at  their  own  bankers.  This  acceptance  was  /or  2500/.,  the  amount  of  the  bills 
drawn  by  the  plaintiflls  against  the  coffee  on  which  this  advance  was  made, 
being  only  1 588/.  5s.  7c?.,  and  to  the  payment  of  but  one  of  these  bills  for 
294/.  5».  6f/.  was  the  sum  advanced,  applied  by  Lyne  and  Co.  The  defendants 
made  no  inquiry  as  to  the  amount  of  the  bills  drawn  by  the  plaintififs  against 
the  coflfee ;  they  inc]uired  only  into  the  value  of  the  coflfee,  on  which  the  ad- 
vance was  to  be  made.  It  seems  to  me,  that  the  general  rule  must  apply  equally 
to  cases  where  bills  are  drawn  by  the  principal  against  his  consignments,  and  to 
cases  where  no  such  bills  are  drawn. 

As  to  the  form  in  which  this  action  is  brought,  I  think  there  is  nothing  in  the 
objection  raised.  It  is  said  that,  by  this  form  of  action,  the  plainliflfs  affirm  the 
contract,  as  to  the  advance  agreed  on  by  the  agent;  but  the  action  proceeds  on 
the  circumstance  of  the  defendant's  having  obtained  and  sold  goods  of  theplain- 
•fUQl  ^*^'  without  their  consent  or  authority,  and  disaffirms  any  ♦contract  which 
J  Lyne  and  Co.,  as  agents  of  the  plaintiff,  may  have  made  with  the  de- 
fendants.    In  various  cases,  much  stronger  than  the  present,  the  party  injured 
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may  waive  the  special  injury,  and  declare  for  money  had  and  received.  Whero 
goods  of  a  trader,  after  an  act  of  bankruptcy,  are  taken  in  execution,  or  other- 
wise disposed  of  without  the  concurrence  of  the  assignees,  they  are  not  bound 
to  sue  in  trespass  or  trover.  They  may  waive  the  iorU  and  proceed  in  assump- 
Hi  for  money  had  and  received,  to  recover  the  produce  of  the  sale. 

The  only  point  which  has  raised  a  difficulty  in  my  mind  is,  the  question  of 
the  right  of  the  defendants  to  deduct  the  sum  of  204/.  5«.  6(/.,  with  which  Lyne 
and  Co.  paid  one  of  the  bills  drawn  by  the  plaintiffs  against  the  goods  consigned* 
But  it  seems  to  me,  that  this  must  fall  within  the  same  rule  as  governs  the  rest 
of  the  case.  Lyne  and  Co.  having  no  authority  to  pledge,  but  only  an  authority 
to  sell,  I  think  the  defendants  have  no  right  to  deduct  that  sum  from  the  verdict ; 
for  it  seems  to  me,  that  the  assignees  of  Lyne  and  Co.,  in  settling  their  account 
with  the  plaintiffs,  will  have  a  right  to  carry  the  sum  to  the  credit  of  the  estate 
of  Lyne  and  Co. 

Per  curiam.  The  case  may  be  considered  as  decided,  if  it  be  not  mentioned 
again. 

Judgment  for  the  plaintiffs,  (a) 

(a)  The  case  was  not  mtotioned  sgain. 


♦WILLIAM  WINSOR,  SUSANNAH  WINSOR,  JANE  BOUCHER,  [»660 
and  THOMAZINE  JAMES  v.  THOMAS  PRATT,  EPHRAIM  BUR- 
FORD,  and  ISAAC  SHEFFIELD. 

A.,  on  the  17th  July,  1812,  made  a  will,  by  which  he  devised  certain  real  estates  to  his  wife  for 
life ;  and,  on  her  death,  to  M.  B.;  and,  on  the  death  of  his  wife  and  M.  B.,  to  his  executors  in 
fee,  upon  certain  trusts.  The  will,  which  was  attested  by  three  witnesses,  concluded  b^  stat- 
ing that  A.  had  signed  his  name  to  the  two  first  sides,  and  his  hand  and  seal  to  the  last  side  of 
the  will,  which  was  written  on  three  sides  of  a  sheet  of  paper.  A.  put  his  name  and  seal  at  the 
end  of  the  will,  but  did  not  sign  his  name  to  the  two  first  sides.  In  November,  1816,  he  made 
various  interlineations  and  obliterations,  the  eflbct  of  which,  as  regarded  his  real  estate,  was  to 
confine  the  first  devise  to  his  wife,  to  her  widowhood,  and  to  strike  oat  the  devise  to  M.  B.; 
the  original  date  was  struck  out,  and  the  day  of  November,  1816,  was  substituted.    The 

will  was  never  resigned,  republished,  or  reattested;  but,  in  the  following  month,  A.  caused 
a  fair  copy  of  it  to  be  made,  and  added  one  interlineation  not  affecting  his  real  estate :  but  the 
copy  was  never  signed,  published,  or  attested.  The  will  and  fiiir  copy  were  found  locked  up 
in  a  drawer  at  the  residence  of  the  testator,  who  died  on  the  24th  December,  1816 :  Hdd,  that 
the  will  was  well  executed ;  and  that  there  was  no  revocation  of  it  as  it  stood  originally. 

Detinue  to  recover  the  title-deeds  of  real  estates,  of  which  Charles  Reeks 
died  seised ;  plea  ^neral  issue.  The  cause  was  tried  before  Dallas,  C.  J.,  at 
the  sittings  at  Westminster  after  last  Easter  term,  when  a  verdict  was  found  for 
the  plaintiffs,  subject  to  the  opinion  of  the  court,  upon  a  case,  of  which  the  fol- 
lowing is  the  substance.  Charles  Reeks,  on  the  17th  July,  1812,  made  a  will, 
by  which  he  devised  the  rents  an({  profits  of  the  greater  part  of  his  real  estates 
to  his  wife,  for  her  life,  and  on  her  decease,  to  Mary  Burford,  the  mother  of  his 
wife,  for  her  life,  and  on  the  decease  of  his  wife  and  her  mother,  he  devised  the 
same  to  his  executors  in  fee.  Upon  trust  to  sell  and  divide  the  produce  equally 
between  his  three  sisters,  Jane  Boucher,  Susannah  Winsor,  and  Thomazint 
James,  or  to  the  issue  of  such  of  them  as  should  happen  to  depart  this  life  be 
fore  the  same  should  be  receivable.  He  also  devised  other  real  estates  *to  r««Ri 
his  wife  in  fee,  and  certain  leasehold  property  and  personalty,  to  her  ^ 
absolutely.  After  bequeathing  some  legacies,  he  directed  h^'s  residuary  estati 
to  be  sold,  and  the  produce  to  be  divided  equally  between  his  wife  and  his  threi 
sisters.  The  will,  which  was  attested  by  three  witnesses,  concluded  by  stating 
that  he  had  signed  his  name  to  the  two  first  sides,  and  his  hand  and  seil  to  tb» 
last  side  of  the  will,  which  was  written  on  three  sides  of  one  sheet  of  paper 
The  testator  did  put  his  name  and  seal  at  the  end  of  the  will,  but  did  not  sigp 
his  name  to  the  two  first  sides.     In  November,  1816,  he  made  various  interli- 
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ncations  and  obliterations,  the  effect  of  which,  as  regarded  his  real  estate,  was 
to  confine  the  first  devise  to  his  wife  to  her  widowhood,  and  to  strike  out  the 
devise  to  her  mother.     The  original  date  was  struck  out,  and  day  of  No- 

vember, 1816,  was  substituted.  The  will  was  never  resigned,  republished,  or 
reattested ;  but  in  the  following  month,  the  testator  caused  a  fair  copy  of  it  to 
be  made,  and  added  one  interlineation  not  affecting  his  real  estate.  But  the  copy 
was  never  signed,  published,  or  attested,  and  on  the  24th  December,  1816,  the 
testator  died  without  issue.  The  plaintiffs,  Jane  Boucher,  Susannah  Winsor, 
the  wife  of  William  Winsor,  and  Thomazine  James,  were  co-heiresses  of  the 
testator,  and  as  such,  claimed  to  be  entitled  to  the  real  estates  of  which  Charles 
Reeks  died  seised,  subject  to  the  ddwer  of  his  widow.  The  widow  claimed  to 
be  entitled  to  the  whole  of  the  estates  under  the  devise.  The  will  and  fair  copy 
were  found  locked  up  in  a  drawer  at  the  testator's  residence,  the  day  afler  his 
death.  The  defendants,  whom  he  had  appointed  executors  in  January,  1817, 
obtained  probate  of  the  will  of  the  17th  July,  181(2,  with  the  interlineations  and 
^6S2l  o^li^i^^^ons ;  and  having  obtained  possession  of  all  the  'title-deeds  of 
•^  the  real  estates,  refused  to  deliver  them  up  to  the  plaintiffs. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiffs  were 
entitled  to  recover,  and  to  what  extent,  or  in  respect  of  which  the  real  estates 
of  the  testator  mentioned  in  the  said  will.  If  the  court  should  be  of  opinion, 
that  the  plaintiffs  were  entitled,  the  verdict  to  stand  with  nominal  damages ;  the 
defendants  undertaking,  by  rule  of  court,  to  deliver  up  all  the  tide-deeds  to  the 
plaintiffs  to  which  they  might  be  entitled.  But  if  the  court  should  be  of  opi- 
nion, that  the  plaintiffs  were  not  entided  to  recover,  then  a  nonsuit  was  to  be 
entered. 

Pelij  Serjt,  for  the  plaintiffs,  made  two  points :  first,  that  tlie  will,  as  signed, 
was  not  well  executed,  and  for  this  he  cited  Bight  v.  Price,  1  Doug.  241 ;  but 
this  was  rejected  by  the  court,  as  too  clear  for  argument:  secondly,  that  the  ob- 
literations and  alterations  amounted  to  a  revocation,  and  avoided  the  will.  He 
admitted  that  the  cases  of  Sutton  v.  Sutton,  Cowp.  812 ;  Larkina  v.  Larkina, 
3  B.  &  P.  16,  and  Short  v.  Smith,  4  East,  418,  showed  that  an  obliteration 
might  be  made  so  as  to  leave  the  will  good  pro  tanto,  though  it  might  avoid  the 
obliterated  devises ;  but  he  relied  mainly  on  the  alteration  of  the  date,  which, 
he  observed,  distinguished  this  case  from  other  cases  of  obliteration,  and  cited 
Onions  v.  Tyrtr,  1  P.  Wms.  343.  He  urged  that  the  will  was  never  executed 
BO  as  to  satisfy  the  statute,  29  Car.  2,  c.  3.  It  was  not  executed  in  1812,  be- 
cause the  testator  has  declared  that  it  should  not  be  deemed  a  will  of  that  date. 

•6531  '^**®  ^''''  ^^"'  ^^  ^  ^^**  ^^  "^  ^*^*  ^*  ^^  "^*  executed  *in  Novem- 
J  ber,  1816;  for  the  case  finds  that  there  was  no  republication. 

Lowes,  Serjt.,  for  the  defendants.  The  obliterations  and  alterations  made 
by  the  testator  in  his  will  are  inoperative,  and  do  not  amount  to  a  revocation. 
The  circumstances  of  the  will  do  not  fall  within  the  statute  of  frauds ;  and  tlie 
devise  to  the  trustees  is  valid,  though  they  may  take  the  fee  at  an  earlier  period 
than  the  testator  first  intended.  In  this  case  there  is  no  evidence  of  the  ex- 
istence of  the  unchanged  animus  revoeandi ;  and  an  intention  to  revoke,  rest- 
ing in  intention,  and  not  carried  into  execution,  is  no  revocation  of  a  will  pre- 
viously made.  Doe  v.  Perkes,  3  B.  &  A.  489.  The  date,  on  which  much  stress 
has  been  laid,  is  not  essential;  and  Larkins  v.  Larkins,  3  B.  &  P.  16,  and 
Short  V.  Smith  show  that  interlineations  are  inoperative  without  a  republica- 
tion, and  that  obliterations  not  striking  out  the  whole  of  the  devise  do  not  amount 
to  a  revocation. 

Pell,  in  reply,  insisted  that  the  cases  cited,  the  authority  of  which  he  did  not 
dispute,  were  beside  the  present  question,  the  alterations  in  this  will  not  being 
partial,  but  affecting  the  whole  subject-matter  of  the  wilL 

Dallas,  C.  J.  The  facts  of  this  case  are  so  completely  in  the  possession 
of  the  court,  that  it  becomes  unnecessary  for  me  to  recapitulate  them.    And  two 
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questions  arise:  first,  whether  the  will  of  1812  was  duly  executed;  and^  se- 
condly,  whether  that  wilU  supposing  it  to  have  been  duly  executed,  has  been 
cancelled  *or  revoked.  And,  upon  the  first  point,  it  has  been  contend-  ritot-i 
ed,  though  without  laying  any  great  stress  upon  the  objection,  that  the  ^ 
will  of  1812  was  not  valid  for  want  of  sufficient  execution;  inasmuch  as  the 
will,  being  on  three  sides  of  a  sheet  of  paper,  the  testator  states,  at  the  end 
of  the  third  side,  that  he  has  signed  his  name  to  the  two  first  sides  thereof, 
and  his  hand  and  seal  to  that  side;  whereas,  in  point  of  fact,  he  has  not 
signed  the  two  former  sides,  but  only  the  last  And,  to  maintain  this  ob- 
jection,, the  case  of  Bights  Lessee  of  Cater  v.  Price  has  been  relied  on,  and 
particularly  the  following  part  of  Lord  Mansfield's  judgment  in  that  case : 
'*  There  are  many  particular  circumstances  in  this  case  besides  the  general 
question.  The  testator,  when  he  signed  the  two  first  sheets,  had  an  intention 
of  signing  the  others,  but  was  not  able.  He,  therefore,  did  not  mean  the  sig- 
nature of  the  two  first  as  the  signature  of  the  whole  will.  There  never  was  a 
signature  of  the  whole.*'  Now,  I  own,  as  I  understand  this  case  and  the  prin- 
ciple on  which  it  was  decided,  that  it  appears  to  me  to  turn  directly  the  other 
way ;  for  it  shows  an  intention  on  the  part  of  the  testator,  and  an  incapacity  to 
carry  that  intention  into  execution.  .In  that  case,  the  will  was  on  five  sheets 
of  paper,  and  the  testator  had  signed  two  of  them,  and  showed  an  intention  to 
sign  the  others,  but  was  unable  to  do  so ;  but,  in  this  case,  the  will  was  written 
all  on  one  sheet  of  paper,  and  the  testator  has  signed  it  at  the  end.  There,  the 
intention  of  the  testator  was  defeated  by  incapacity ;  here,  the  act  of  the  testitor 
points  to  nothing  prospective ;  and,  whatever  might  have  been  his  intention  at 
one  time  of  signing  the  former  sides,  he  has  by  his  final  signature  abandoned 
that  intention.  In  the  first  objection,  therefore,  there  is  no  validity;  and  the 
case  then  resolves  itself  into  the  main  question — whether  ♦the  will  of  r^oc. 
1812,  being  a  valid  will,  has  been  revoked  ?  That  question  turns  upon  ^ 
the  facts  of  the  particular  case ;  and  from  them  it  appears  that  the  testator  never 
intended  to  die  intestate.  That  he  had  no  such  intention  in  1816,  is  evident 
from  the  fair  copy  of  the  altered  will  found  among  his  papers  afVer  his  death. 
The  question,  then,  will  be,  whether,  if  he  intended  his  altered  will  to  stand  in 
the  place  of  the  former,  he  has  carried  his  intentions  into  execution ;  and  it 
has  been  contended,  that  the  obliterations  amount  to  a  distinct  act  of  revocation 
of  his  former  will.  Now,  the  revocation  of  wills  may  be  efllected  in  many  dif- 
ferent ways ;  but  the  principle  to  be  found  in  the  books  applicable  to  all  of 
them  is,  that  a  mere  intention,  not  carried  into  effect,  does  not  operate  as  a  re- 
vocation. The  act  done  by  the  testator  may  be  merely  demonstrative  of  his 
intention ;  and  I  take  the  distinction  to  be,  that  where  there  is  evidence  of  an 
intention  to  revoke,  if  that  intention  has  not  been  carried  into  eflfect,  the  former 
will  remains  precisely  as  it  was.  In  the  case  before  the  court,  all  the  evidence 
of  an  intention  tp  revoke  appears  on  the  face  of  the  will  itself;  but  if  the  testa- 
tor had  intended  to  efiectuate  such  revocation,  it  is  not  too  much  to  suppose 
that  ho  would  have  conducted  himself  dififerently.  He  *might  have  torn  the 
will, — he  might  have  burnt  or  cancelled  it ;  none  of  which  acts  he  appears  to 
have  done.  It  seems  to  me  that  the  testator  did  not  intend  to  revoke  the  de- 
vises altogether,  or  to  die  intestate ;  but  to  make  another  will,  merely  altering 
some  of  the  devises.  And  I  take  the  rule  to  be,  that  where  a  testator  designs 
to  revoke  a  former  will  by  an  instrument  making  new  dispositions  of  his  pro- 
perty, he  discovers  only  a  conditional  intention  to  revoke ;  or,  in  other  words, 
his  intention  to  revoke  is  so  coupled  in  appearance  with  his  new  testamentary 
act,  that,  unless  *he  completes  such  testamentary  act  by  observing  the  rt^arta 
formalities  requisite  to  its  perfection,  he  is  not  looked  upon  in  law  as  ^ 
manifesting  a  deliberate  purpose  of  revoking.  And,  again :  The  effect  of  can  • 
celling  depends  upon  the  validity  of  the  second  will,  and  ought  to  be  taken  as 
one  act  done  at  the  same  time ;  so  that  if  the  second  will  is  not  valid,  the  can 


ri56] 


2  Broderip  &  Bingham.  317 


celling  of  the  first  being  dependent  thereon,  ought  to  be  looked  upon  as  null  and 
inoperative.  My  opinion  goes  on  the  broad  ground,  that,  in  my  view  of  the 
fa'*ts  belonging  to  this  case,  the  testator  only  intended  to  carry  his  alterations 
into  execution  by  a  future  will,  which  intention  he  never  carried  into  effect.  I, 
therefore,  think  that  the  original  will  is  not  void,  and  consequently  that  the 
plaintiffs  are  not  entitled  to  recover. 

Park,  J.  I  am  of  the  same  opinion  on  both  points ;  nor  do  I  think  that  the 
case  of  Bight  v.  Price  assists  the  first  That  the  testator  had  not  signed  the 
two  first  sides  of  the  will  is,  I  think,  immaterial.  The  court,  indeed,  seemed 
to  me  to  dispose  of  this  point  in  an  early  stage  of  the  argument.  The  second, 
involving  the  great  question  in  the  case,  has  been  so  fully  entered  into  by  my 
lord,  that  it  will  be  unnecessary  for  me  to  go  much  at  length  into  it.  The  diffi- 
culty presented  to  us  arises  from  the  erasures  and  interlineations,  which  it  is 
said,  amount  virtually  to  a  revocation  of  this  will.  The  statute  of  frauds  has  ^ 
pointed  out  the  mode  of  avoidance  of  wills,  namely,  by  actual  revocation ;  and 
says,  that  **  all  devises  and  bequests  of  lands  and  tenements  shall  remain  and 
continue  in  force  until  the  same  be  burnt,  cancelled,  torn  or  obliterated  by  the 
testator,  or  by  his  directions ;  or  unless  the  same  be  altered  by  some  other  will 
or  codicil  in  writing,  or  other  writing."  The  alterations  in  this  will  do  not,  in 
*fi57l  ™^  opinion,  ^answer  the  description  given  in  the  statute.  The  other 
^  modes  enumerated  by  the  statutes  are,  burning,  cancelling  or  tearing. 
Can  it  be  predicated  of  this  will  that  it  was  either  burnt,  cancelled,  or  torn  ? 
Even  if  it  could,  we  must  look  to  see  whether  the  act  done  were  done  animo 
revocandi,  a  question,  generally,  for  the  jury,  but,  in  the  present  case,  for  the 
judges  to  determine.  Now,  the  rule  I  take  to  be  that  which  has  been  drawn  by 
his  lordship  from  the  case  of  Onions  v.  Tyrer.  If  the  testator's  intention  were 
'  only  to  make  obliterations  on  that  paper  with  a  further  view,  such  bare  intention 
will  not,  in  point  of  law,  amount  to  a  revocation,  though  it  were  apparent  from 
the  case  that  the  testator  intended  to  execute  the  fair  copy.  And,  in  this  view,  I 
think  the  case  of  Doe  v.  Perkes  does  bear  on  the  point  before  us ;  for  nothing  can 
be  stronger  than  the  feeling  manifested  by  the  testator  in  that  case  against  the 
devisee  when  he  began  the  work  of  destruction,  though  he  afterwards  became 
calm,  expressed  himself  satisfied  that  it  was  no  worse,  and  fitted  together  the 
pieces  into  which  he  had  torn  the  will.  The  learned  judge  who  tried  that 
cause  left  it  to  the  jury  to  say  whether  the  testator  had  done  all  he  intended,  or 
whether  he  was  not  prevented  from  completing  the  act  of  destruction  which  he 
intended ;  and  the  court  held,  that  this  was  properly  lef^  to  the  jury,  and  re- 
fused to  disturb  the  verdict  which  was  given  in  favour  of  the  devisee.  I  recol? 
lect  also  a  case  which  was  tried  before  me  in  Northumberland,  in  which  there 
was  a  similar  result.  I  am  clearly  of  opinion  that  the  obliterations  and  alterationi 
of  this  will,  coupled  with  the  circumstances  of  this  case,  do  not  amount  to  a  re- 
vocation ;  and,  consequently,  that  the  judgment  ought  to  be  for  the  defendant. 

BuRROuoH,  J.  It  appears  to  me  that  the  statute  of  frauds  is  decisive  of  this 
*6581  ^^^*  ^^  ^  ^^  "^  means  clear  *to  me  that  the  obliterations  and  inter 
■^  lineations  alter  the  estate  of  the  trustees,  as  to  the  freehold  devise ;  but 
supposing  them  to  have  this  effect,  I  do  not  think  that  the  case  would  be  altered. 
I  am  satisfied  that  these  are  not  obliterations  or  interlineations  within  the  statute. 
Here  is  an  inception  of  an  act  done  by  the  testator,  but  no  completion.  The 
act  of  having  a  fair  copy  made,  shows  that  something  was  meant  to  be  done ; 
but  this  testator,  who  was  an  attorney,  must  have  known  that  the  execution  of 
this  paper  must  have  taken  place  in  the  presence  of  three  witnesses,  to  make  it 
valid  as  a  will  affecting  his  real  estate. 

I  think  there  is  no  foundation  for  the  objection  raised  on  the  non-signature 
of  the  original  will  by  the  testator,  on  the  two  first  sides.  The  last  sentence 
in  the  will  expresses  that  he  has  signed  the  three  sides :  of  this  he  is  perfecdy 
cognisant,  and  signs  the  last  of  the  three  sides,  thereby  expressly  adopting  all 
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the  three.     I  am,  therefore,  of  opinion  that  the  plaintiff  has  no  right  to  i 
'  the  title-deeds,  and  that  the  present  action  will  not  lie. 

Richardson,  J.  I  entirely  agree  with  the  rest  of  the  coart,  upon  both 
points.  Upon  tlie  first,  I  shall  merely  say  that  I  consider  the  will  to  be  well 
executed ;  because  the  testator  did  all  that  he  intended  to  do  ai  the  time  of  exe- 
cution. It  is  quite  clear  that ,  the  testator  did  not  intend  to  revoke,  but  only  to 
alter  his  will ;  but,  supposing  that  his  intention  was  to  revoke,  he  has  not  done  so 
according  to  the  direction  of  the  statute  of  frauds.  According  to  the  case  of  Sut* 
ton  V.  Sutton^  and  the  other  cases,  the  obliterations  and  alterations  made  by  this 
testator  would  not  amount  to  a  revocation  of  his  will.  But  I  think  it  better  to 
take  diis  case  on  the  broad  ground ;  for  all  the  facts  show  that  revocation  was 
not  the  testator^s  object.  He  had  a  fair  copy  *made  of  the  original  will,  r«geo 
as  altered ;  and,  therefore,  never  intended  to  die  intestate.  The  act  of  ^ 
substitution  was  inchoate  and  incomplete,  and  totally  inoperative  till  carried  in- 
to execution. 

Judgment  for  the  defendants. 


LUCKETT  V.  PLUMMER. 

oi  a  declaration  in  debt  in  C.  B.  a  reference  to  the  tiautum /regit  of  the  writ  is  not  neceawry; 
and  an  averment,  under  a  videlieet,  that  the  court  was  sitting  on  a  day  in  vacation,  may  be  re- 
garded  as  aurpluaage. 

The  declaration  in  debt,  stated,  that  the  defendant  was  summoned  to  answer 
the  plaintiff  of  a  plea,  that  he  render  to  the  plaintiff  twenty  pounds  of  lawful 
money  of  Great  Britain,  which  he  owes  to  and  unjustly  detains  from  him,  and 
'^hereupon  the  plaintiff,  in  his  own  proper  person,  complains ;  for  that  whereas 
the  plaintiff,  **  heretofore,  to  wit,  on  the  21st  day  of  July,  in  the  first  year  of 
the  reign  of  our  lord  the  now  king,  sued  and  prosecuted,  out  of  the  court  of  our 
said  lord  the  now  king,  of  the  b^nch  Aere,  the  said  court  being  then  and  now  at 
Westminster."  Venue  Middlesex.  This  was  demurred  to,  on  the  ground, 
among  other  objections,  that  there  was  no  setting  out  of  the  ae  etiam  and  refer- 
ence to  the  ciaunwi  frtgU  clause  of  the  writ ;  and  that  the  court  did  not  sit 
on  the  21st  of  July,  which  was  a  day  in  vacation. 

Toddy ^  Serjt.,  in  support  of  the  demurrer,  cited  Estwick  v.  Cooke,  Ld.  Raym. 
1657 ;  Atkinson  v.  Anderson^  3.T.  R.  184 ;  Harrington  v.  Taylor,  15  East, 
378,  and  1st  Wms.  Saunders,  600. 

*But  the  court  thought  that  the  time  being  stated  under  a  videlicet,  r»||||A 
was  immaterial,  and  might  be  rejected  as  surplusage ;  that  it  was  suffi-  ^ 
cient  if  it  appeared  in  substance  that  the  writ  was  issued  out  of  the  court :  and 
that  it  was  unnecessary  to  load  the  declaration  with  a  useless  reference  to  the 
original  clataum /regit • 


GATES  and  Others  v.  COLE. 

Tenants  in  common  may  sue  in  covenant,  for  neglect  of  repairs,  the  leasee  of  a  house,  whoj  sub 
Boquently  to  the  demise,  but  before  the  breach  alleged,  becomes  a  co-tenant  of  the  plamtiA  in 
the  same  house. 

Covenant  by  lessors  of  two  undivided  fourths,  and  one  undivided  third  of  a 
messuage  against  lessee  for  not  repairing.  Plea  among  others,  that  after  the 
demise  to  the  defendant,  and  before  the  breach  complained  of,  one  Bonner,  who 
was  interested  in  the  residue  of  the  premises,  bargained  and  sold  his  share  to 
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the  defendant,  whereby  the  defendant  became  tenant  in  common  of  the  premises 
with  the  plaintiff.     Demurrer  and  joinder,  as  to  this  ptea. 

Owdowj  Serjt.,  in  support  of  the  demurrer.  The  question  intended  to  be 
raised,  is,  whether  one  tenant  in  common,  under  the  circumstances  disclosed  in 
the  plea,  can  sue  his  co-tenant ;  and  from  the  writ  de  reparatione  faciendd^  it 
appears  he  can,  Co*  Lit.  200  b,  even  on  privity  of  estate ;  but  here,  the  defend- 
ant is  in  by  his  own  act,  and  is  sued  on  privity  of  contract  Co.  Lit.  186  a,  is 
an  authority  to  show,  that  one  joint-tenant  may  lease  to  his  companion,  and 
Bac.  Ab.  l^ase  I,  5,  that  one  tenant  in  common  may  lease  to  his  co-tenant ; 
*6611  ^^^  ^°  *Sneigar  v.  Htnston^  Cro.  Jac.  611,  it  was  decided,  that  one 
•^  tenant  in  common  might  sue  his  co-tenant  fof  rent 

Taddy^  Serjt.  contra.  The  authorities  cited  do  not  affect  the  present  case, 
for  the  house  being  an  entire  thing,  and  the  shares  undivided,  no  action  can  be 
maintained  against  the  defendant  for  not  repairing,  his  covenant  as  lessee  being 
merged  in  his  new  estate.  In  the  authorities  cited,  the  reversion  at  the  time 
of  suing  was  in  the  same  hands  as  at  the  time  of  the  demise,  here  it  is  in  dif- 
ferent hands  at  the  time  of  the  suit,  which  circumstance,  according  to  ff'ebb  v. 
Busseil,  3  T.  R.  895,  and  Stakes  v.  RmstU^  3  T.  R.  678,  is  conclusive  against 
the  action. 

In  the  writ  dt  reparatione  faciendAj  the  co-tenant  who  sues,  alleges  willing- 
ness to  perform  his  part  of  the  repairs,  here  the  defendant  is  called  on  to  do  the 
whole. 

Per  Curiam.    The  action  is  properly  brought,  and  there  must  be 

Judgment  for  the  plaintiC 


♦662]  *Hm)D  t.  RAVENOR. 

tn  replevin,  plea  of  a  former  distress  for  the  same  rent,  without  adding  that  the  rent  was  satiafied, 

18  bad. 

Rkplevin  for  goods.  Cognisance  for  rent  arrear.  Plea  in  bar,  that  cogni- 
sor,  on  a  former  occasiout  maule  a  distress  for  the  identical  rent,  and  took  goods 
and  chattels  liable  to  distress  sufficient  to  discharge  the  rent  in  arrear,  and  the 
costs  and  charges  of  the  distress,  and  of  the  sale  and  appraisement  thereof,  and 
might  have  thereby  paid  the  arrears  of  rent,  and  the  costs  and  charges  of  the 
distress,  sale  and  appraisement,  but  neglected  and  omitted  to  do  so,  and  wrong- 
fully and  vexatiously  made  a  second  distress  for  the  same  rent  Demurrer,  for 
that  the  plea  in  bar  did  not  show,  or  aver,  that  the  rent  was  satisfied  by  the 
distress  alleged.     Joinder  in  demurrer. 

Vauglum^  Serjt,  in  support  of  the  demurrer,  referred  to  Lear  v.  Edmonds^ 
1  B.  ^  A.  157,  and  lAngham  v.  Warren^  2  B.  &  B.  36,  as  in  point  for  the 
defendant 

Heywoodt  Serjt,  for  the  plaintiff.  The  case  of  Lingham  v.  Warren  was 
decided  on  the  authority  of  Lear  v.  Edmonds.  But  Lear  v.  Edmonds  was 
decided  on  the  principle,  that  it  is  necessary  to  show  a  satisfaction  of  the  rent 
and  this  principle  is  no  where  else  to  be  found,  the  court  too  seem  to  have 
thought,  that  the  provision  of  the  statute  of  2  W.  &  M.  is  optional,  and  not 
compulsory^on  the  distrainer,  and  it  did  not  appear  that  the  distress  had  been 
sold ;  however,  the  expression  in  the  statute  is  not,  may  sell,  but  shall  and  may  ; 
*Msn  ^^^^^  expression  has  always  been  deemed  imperative,  as  ^appears  by 
-I  the  King  and  Queen  v.  Barlow^  Salk.  609,  and  all  the  cases  which  have 
been  decided  on  the  8th  and  9th  W.  ii  M.,  touching  the  assigning  of  breaches 
in  actions  on  bonds.  2  Wils.  377 ;  Cowp.  357  ;  5  T.  R.  540.  In  the  present 
plea  it  is  averred,  that  the  goods  were  liable«  the  omission  of  which  averment 
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was  objected  to  in  Lear  v.  Edmonds.  But  even  if  it  be  necesnary  to  ayer 
satibfaclion,  in  answer  to  an  action  for  use  and  occupation,  (as  was  the  action 
in  Lear  v.  Edmonds,)  because  the  party  who  so  sues,  has  other  remedies  by 
which  he  might  have  been  satisfied,  as  debt  or  covenant,  yet  in  replevin,  where 
the  defendant  has  taken  upon  himself  to  recover  his  rent  by  his  own  act,  it  is 
quite  enough  to  aver  a  sufficient  seizure,  as  the  party  who  seizes,  is  bound  to 
sell  under  &e  2  W.  &  M. ;  this  makes  a  distress  a  species  of  prerogative  execu- 
tion, which  the  court  will  watch  narrowly ;  and  if  a  sheriiT  levies  in  execution, 
though  he  does  not  sell,  that  will  be  a  discharge  to  the  defendant.  Mountenay 
V.  Andrews,  Cro.  Eliz.  237 ;  Atkinson  v.  Atkinson,  Cro.  Eliz.  390.  At  com- 
mon law,  the  distress  operates  only  as  a  pledge ;  and  a  second  pledge  cannot 
be  taken,  where  the  landlord  has  had  the  benefit  of  a  former  one.  Indeed  the 
17  Car.  2,  c.  7,  s.  4,  is  a  statutory  recognition,  that  the  landlord  cannot  at  com- 
mon law  distrain  twice  for  the  same  rent,  Wallis  v.  SaviU,  2  Lutw.  1532. 
Moore,  7;  Cro.  El.  13;  anon.  S.  C,  and  Hutchins  v.  Chambers,  1  Burr.  579, 
are  clear  authorities  to  show  that  a  landlord  cannot  split  his  demand  to  make 
two  distresses;  and  there  is  no  difference  between  splitting  the  rent  and  taking 
two  distresses.  The  vexation  and  inconvenience  to  tenants  must  be  very  great 
if  such  a  course  is  permitted. 


*Dallas,  C.  J.    The  only  question  in  this  case  is,  whether  the  pTea  is 
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good  or  bad,  and  to  that  I  confine  my  opinion.  The  objection  to  the 
plea  is,  that  it  does  not  show  that  the  rent  was  satisfied  by  the  former  distress. 
There  are  two  cases  which  decide  that  such  a  plea  is  bad.  Lear  v.  Edmonds, 
and  lAngkam  v.  Warren,  decided  on  the  authority  of  Lear  v.  Edmonds,  and 
the  question  now  is,  whether  or  no  Lear  v.  Edmonds  was  improperly  decided ; 
in  other  words,  whether  three  judges  of  the  Court  of  King's  Bench,  have  mis- 
construed the  statute  relating  to  distresses ;  in  the  outset,  therefore,  we  are  to 
say,  that  three  judges  are  wrong,  and^to  my  mind  that  is  a  strong  proposition : 
however,  if  they  are  wrong,  their  decision  is  open  to  consideration,  and  it 
ceases  to  be  authority  if  erroneous.  But  what  arguments  have  been  adduced 
to  prove  them  wrong  ?  The  provision  in  the  statute,  is,  that  the  party  distrain- 
ing shall  and  may  sell ;  thence  it  is  argued  that  he  must,  and  that  wherever 
shall  is  found  in  company  wi^h  may,  it  means  must.  That  I  deny.  It  do«s 
not  follow,  that  a  party  must  sell,  because  he  may ;  if  so,  it  would  go  to  this, 
that  after  seizure,  a  landlord  could  never  come  to  any  terms  of  agreement  with 
his  tenant  But  it  is  clear  from  what  Abbott,  J.  says,  in  Lear  v.  Edmonds, 
that  the  possesion  of  the  goods  may  be  relinquished  at  the  request  of  the  party ; 
and  who  ever  doubted  it  up  to  this  moment  7  It  does  not  follow,  therefore,  that 
a  distress  must  operate  as  a  satisfaction,  because  it  may  be  relinquished,  and 
iliat  brings  us  to  the  question,  whether  this  plea  is  sufficient.  Now  it  has  been 
attempted  to  distinguish  tliis  case  from  the  case  of  Lear  v.  Edmonds,  because 
that  was  an  action  for  use  and  occupation,  but  the  plea  was  held  bad  in  that 
case,  because  it  did  not  show  that  the  rent  was  satisfied,  and  that  is  the  very 
defect  alleged  here.  Lord  Ellenborouoh  says,  ^  tlie  ^distress  may  t^aar 
enure  as  a  satisfaction,  or  may  constitute  an  injury :  if  the  former,  then  *- 
the  di^fendant  ought  to  have  pleaded  those  circumstances,  which  would  make  it 
operate  as  a  satisfaction ;  for  it  is  incomplete  as  satisfaction  by  the  mere  act  of 
seizure.**  And  so  it  is  incomplete  here.  Baylbt,  J.  says,  **it  was  the  duty 
of  the  defendant  to  set  out  the  whole  of  his  case ;"  and  so  it  was  here :  he  might 
have  stated  the  whole  of  his  case  in  the  plea :  the  words  **  neglected  and  omit- 
ted,'* are  not  sufficient ;  if  the  distress  had  operated  as  a  satisfaction,  it  ought 
to  have  been  so  stated.  I  should  have  entertained  no  doubt  on  the  subject,  even 
if  no  case  had  been  before  decided. 

Park,  J.  I  see  nothing  in  the  plaintifPs  argument  to  induce  the  court  to 
think  that  the  two  former  decisions  are  wrong.  Much  stress  has  been  laid  on 
the  supposed  inconvenience  to  tenants,  but  the  inconvenience  is  all  the  other 
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way,  and  if  the  landlord  muat  proceed  to  sell,  the  plaintiff  should  have  shown 
that  he  was  satisfied  ;  for  there  are  many  cases  supposable,  in  which  the  dis- 
tress may  be  no  satisfaction  to  the  landlord,  as  where  he  withdraws  it,  relying 
on  the  tenant's  word.  I  do  not  agree  that  shaii  and  may  in  a  statute  are  always 
imperative ;  they  must  be  deemed  imperative  or  not,  according  to  the  subject 
matter.  The  statute  of  William  and  Mary  is  a  remedial  law,  and  it  was  never 
meant,  that  the  landlord  must  necessarily  sell,  because  he  has  the  power  to  do 
so.  It  certainly  is  not  allowable  for  a  landlord  to  split  his  rent,  and  purposely 
take  two  distresses,  but  Lord  Mansfield  says,  it  is  convenient  he  should  come 
a  second  time,  if  the  first  distress  is  not  sufficient,  otherwise  ne  might  be  tempted 
to  secure  himself  by  taking  an  exorbitant  distress  i|i  the  first  instance.  I  think, 
therefore,  that  the  present  plea  is  not  sufficient. 

*6a01  *BuRROVQH,  J.  We  must  overrule  the  two  preceding  decisions,  if  we 
-^  say  that  this  plea  is  sufficient  But  it  contains  no  averment  on  whieh  issue 
can  be  taken,  though  it  might  easily  have  done  so  ;  as  if  it  had  said,  that  the  de- 
fendant wrongfully  destroyed  the  distress.  It  rests  therefore,  on  the  same  ground 
as  the  former  cases,  which  in  taiy  judgment  wertf  well  decided,  and  the  present 
plea  is  bad  for  want  of  showing  that  the  rent  was  satisfied. 

Richardson,  J.  I  think  the  plea  insufficient.  For  any  thing  that  appears, 
the  former  distress  may  have  been  relinquished  in  kindness  to  the  tenant,  and 
I  do  not  think  any  issue  could  have  been  taken  on  the  words  negieeted  and 
omitted.  I  am  not  satisfied  that  the  statute  of  W.  &  M.  is  imperative  as  to  a 
sale,  though  it  is  not  necessary  to  pronounce  an  opinion  on  that  point ;  but  sup- 
posing it  is  so,  that  statute  never  meant  to  preclude  parties  from  ending  the  pro- 
ceeding by  an  agreement.  The  principle  of  thfe  former  cases  is  the  same  as 
the  present,  and  there  must  be 

Judgment  fof  the  eognisor. 


*6(I7]  *GRAY  and  Another  v.  BOND  and  Another. 

Where  the  lessee^  of  a  fishery  had  publicly  landed  their  nets  on  the  shore  at  A.  for  laore  than 
90  vean,  and  had,  at  rarioiu  times,  dressed  and  improved  the  landing  place  (both  the  fishery 
ana  the  landing  place  havins  originally  belonged  to  one  person,  but  no  eridenoe  bdng  ofiered 
to  show  that  he,  or  thofe  who  under  him  owned  the  shore  at  A.,  knew  of  the  landing  nets  by 
the  leasees  of  the  fishery :)  Held,  that  it  was  properly  left  to  the  jury  to  presume  a  grant  of 


This  was  an  action  on  the  case,  for  disturbing  the  plaintiflfs  in  the  enjo3rment 
of  their  right  of  drawing  nets  to  land,  on  the  banks  of  the  river  Derwent, 
wherein  they  had  a  fishery.  The  defendants  pleaded  the  general  issue,  and  at 
the  trial  beforo  Batlby,  J.,  at  the  York  Spring  assizes,  1820,  a  verdict  was 
found  for  the  plaintifis,  subject  to  the  opinion  of  the  court,  upon  the  following 
case. 

The  river  Derwent  is  a  public  navigable  river  in  the  county  of  York,  the  tide 
whereof  flows  to  a  point  higher  up  the  river  than  the  place  mentioned  in  the 
declaration  called  thd  Crabtree  Fellings.  This  river  forms  the  boundary  of  the 
manor  of  Elvington,  which  extends  to  the  line  of  the  stream,  and  the  lord  of 
that  manor,  from  time  immemorial,  hath  been  seised  of  a  fishery  in  the  river 
on  the  Elvington  side  of  the  river,  to  the  line  of  the  stream  thereof,  and  extend- 
ing throughout  the  length  of  the  manor  which  he  claims,  as  appurtenant  to  the 
manor.  Before,  and  at  the  time  of  the  execution  of  the  lease  and  release  here- 
inaAer  mentioned,  Richard  Sterne  was  seised  in  his  demesne  as  of  fee  of  the 
manor  of  Elvington,  and  of  the  lands  conveyed  by  the  deed,  as  well  as  other 
lands  within  the  manor,  and  adjacent  to  the  river  Derwent,  and  being  so  seised 
by  indenture  of  lease  and  release,  dated  the  8d  and  4th  October,  1774,  he  con 
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veyed  to  Ralph  and  John  Dodsworth  (among  other  things)  the  close  of  land 
upon  which  the  felling  called  the  Crabtree  felling  is  sitaated.  The  plain tiflfa 
are  possessed  for  a  term  of  years  of  the  legal  estate  of  and  in  the  manor  and 
68hery ;  and,  at  the  time  of  the  grievance  ^complained  of  in  the  deda-  r*g^ 
ration,  were  in  possession  of  the  fishery.  It  was  proved  at  the  trial,  ^ 
that  the  owners  of  the  fishery  and  their  lessees,  had,  for  above  twenty  years  last 
past,  and  in  the  recollection  of  one  witness,  at  the  distance  of  64  years  ago,  for 
the  more  convenient  use  and  enjoyment  of  their  said  fishery,  drawn  and  pulled 
their  nets  to  and  upon  the  bank  of  the  river,  at  certain  different  parts  thereof, 
on  the  Elvington  side  of  the  river,  for  the  purpose  of  taking  the  fish  out  of  the 
nets,  and  that  they  had  occasionally  dressed  the  landing-places,  by  sloping  the 
foreshore,  and  levelling  the  ground  with  ^  a  spade.  These  landing  places  are 
called  pulls  or  fellings,  and  are  thirteen  in  number,  within  the  manor  of  Elving- 
ton.  The  other  fellings  are  situate  upon  different  closes,  which,  before  tlie  time 
of  the  said  conveyance,  were  and  still  are  the  property  of  the  lord  of  the  manor 
of  Elvington ;  but  the  felling  in  question,  called  the  Crabtree  felling,  is  situate 
upon  one  of  the  closes  which  were  conveyed  to  Ralph  and  John  Dodsworth, 
by  the  before-mentioned  deeds  of  lease  and  release,  under  whom  Mr.  Preston, 
the  present  proprietor  of  the  closes,  now  claims  and  is  seised  of  the  same. 
There  was  no  evidence  either  way,  whether  Kalph  or  John  Dodsworth,  or  any 
person  under  whom  Mr.  Preston  claims,  or  Mr.  Preston  himself  had  any  know- 
ledge of  or  was  privy  to  the  said  use  of  the  Crabtree  felling.  The  defendants, 
as  the  servants  of  Mr.  Preston,  and  by  his  direction,  before  the  commencement 
of  this  action,  placed  stakes  in  and  upon  the  Crabtree  felling,  so  as  thereby  to 
prevent  the  plaintiffs  from  pulling  their  nets  to  land,  and  using  the  said  felling 
so  conveniently  as  before. 

It  was  objected  by  the  defendants  at  the  trial,  that,  as  the  land  upon  which 
this  felling  was  situated,  had  been  oonveyed  by  the  owner  of  the  fishery  to  the 
Dods worths  in  1774,  without  any  reservation  or  any  exception  'of  the  r»ggQ 
right  of  landing  nets  upon  the  said  felling,  such  right  was  entirely  gone.  ^ 
The  learned  judge  \eh  it  to  the  jury  to  presume,  from  the  evidence  of  enjoy- 
ment, a  grant  of  the  right  to  land  nets  upon  the  Crabtree  felling,  to  the  owners 
of  the  said  fishery,  by  some  former  owner  of  the  close  whereupon  it  was  situ- 
ated, since  the  year  1774 ;  and  the  jury  thereupon  found  a  verdict  for  the  plain- 
tiffs, damages  Is. 

The  question  for  the  opinion  of  the  court  was,  whether  the  direction  of  the 
learned  judge  was  righL  If  the  learned  judge  ought  to  have  directed  the  jury 
to  presume  such  grant,  then  the  said  verdict  was  to  stand ;  but  if  not,  then  a 
nonsuit  was  to  be  entered. 

The  case  was  aigued  on  a  former  day  in  this  term. 

BosanqutU  Serjt.,  for  the  plaintiffs,  contended,  that  it  was  properly  lef^  to 
the  jury  to  presume,  from  the  evidence  of  enjoyment,  a  grant  of  ^e  right  to  land 
nets  upon  tlie  hctu  in  qtw,  and  cited  Campbell  v.  ffthon^  3  East,  394 ;  Fard  v. 
fbrd,  2  Wms.  Saund.  175  b;  Keymer  v.  Summers^  Bull  N.  P.  74. 

HuUoch  Serjt.,  for  the  defendants.  The  cases  cited  for  the  plamttfis  do  not 
apply.  Mere  lapse  of  time  will  not  of  itself  raise  against  the  owner  the  pre- 
sumption of  a  grant.  In  Campbell  v.  Wilson  there  was  a  notorious  user  for 
tweaty  years  exercised  adversely.  And  so,  in  all  the  cases  collected  by  8ei^ 
jeanl  Williams  in  Yard  v.  Fbrd,  particulariy  Darwin  v.  Upton^  the  grounds  for 
such  a  presumption  were  infinitely  greater  dian  in  the  present  case.  One  of 
the  general  grounds  of  a  presumption,  is  the  existence  of  a  state  of  things  whieh 
may  reasonaJily  be  accounted  for,  by  supposing  *the  matter  presumed. (a)  r»/i»Q 
Here,  none  of  the  parties  interested  were  aware  of  the  practice  which  ^ 
pbtained  with  respect  to  the  landing  of  the  nets  upon  the  particular  spot, 


(a)  Per  Abbott,  C.  J.,  in  Doe  v.  AtUer,  2  B.  «&  A.  791. 
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Though  an  nninterrapted  possesBion  for  twenty  years  and  upwards,  be  a  bar  in 
an  action  on  the  case,  yet  the  rule  must  be  taken  with  this  qualification,  that  the 
possession  was  with  the  acquiescence  of  the  person  seised  of  an  estate  of  in- 
heritance. The  mere  knowledge  of  the  tenant  is  not  sufficient,  otherwise  he 
might  collude,  to  the  great  inconvenience  of  his  landlord.  Daniel  v.  Norths  1 1 
East,  372.  The  grounds  for  presuming  the  surrender  of  terms,  are  laid  with 
equal  tenderness  to  the  interests  of  the  owner  of  the  inheritance,  and  show  the 
jealousy  with  which  the  law  sanctions  a  presumption.  Doe  v.  Wright^  2  B. 
A.  719,  720 ;  Doe  v.  Hilder^  Ibid.  782.  The  distinction  between  this  case  and 
those  cited  for  the  plaintiffs  is,  that,  in  the  latter,  knowledge  on  the  part  of  the 
person  interested  was  presumed  upon  clear  grounds.  There  is  no  such  know- 
ledge in  evidence  in  this  case,  which  completely  falls  within  the  reasoning  of 
Ijord  Ellknborouoh,  in  Daniel  v.  Norths  and  the  rule  there  laid  down  by  him 
and  the  rest  of  tlie  court. 

Bosanquet^  in  reply,  was  stopped  by  the  court. 

Dallas,  G.  J.  I  think  the  question  was  properly  left  to  the  jury  to  pre- 
sume or  not,  from  the  facts  before  them,  a  right  on  the  part  of  the  plaintiffs  to 
land  their  nets  on  the  locus  in  quo,,  and  a  grant  from  some  former  owner  of  the 
*A711  "^^^^  ^^  ^^  not  now  called  on  to  decide  *  whether  the  jury  were  right 
J  or  wrong  in  the  conclusion  to  which  they  have  come  (though  had  I  been 
one  of  them  I  should  probably  have  come  to  the  same,)  but  the  question  is, 
whether  the  learned  judge  left  it  to  them  properly,  to  presume  a  former  mnt. 
I  agree  with  the  ailment  which  has  been  urged  on  the  part  of  the  defendants, 
that  mere  lapse  of  time  will  not  of  itself  raise  against  the  owner  the  presumption 
of  a  grant.  When  lapse  of  time  is  said  to  afford  such  a  presumption,  the  in- 
ference is  also  drawn  from  accompanying  facts ;  and  here,  where  there  is  no 
direct  evidence  whether  or  not  the  owner  of  the  land  had  any  knowledge  of 
what  passed,  the  inference  to  be  drawn  must,  in  a  peculiar  degree,  depend  on 
the  nature  of  the  accompanying  facts ;  and  the  presumption  in  favour  of  a  grant 
will  be  more  or  less  probable,  as  it  may  be  more  or  less  probable  that  those  facts 
could  not  have  existed  without  the  consent  of  the  owner  of  the  land.  The  cir- 
cumstances proved  in  the  present  case,  were  sufficient  to  leave  to  a  jury,  as  cir- 
cumstances from  which  the  knowledge  of  the  owner,  and  his  acquiescence,  on 
the  supposition  of  a  preceding  grant,  might  fairly  be  presumed.  This  was  done ; 
and  how  could  it  be  inferred  that  the  owner  had  not  such  knowledge,  when  he 
was  proved  to  be  in  possession  of  the  property,  when  the  landings  were  all 
made  publicly,  and  the  soil  had  actually  been  levelled  to  facilitate  the  plaintiffs* 
access.     I  entertain  no  doubt,  that  the  question  was  properly  left  to  the  jury. 

Park,  J.  It  seems  to  me,  that  it  was  most  fitly  leA  to  the  jury  in  this  case, 
to  presume  a  grant.  Notwithstanding  the  distinction  which  has  been  attempted, 
I  cannot  distinguish  this  case  from  that  of  Campbell  v.  WUson,  at  Lancaster, 
and  if  ever  there  was  a  strong  case,  that  was  one,  because  there  had  been  an 
*A721  ^^^^  ^^^  ^^  enclosure,  twenty-six  years  before.  The  circumstances  *in 
^  that  case,  from  which  the  knowledge  of  the  owner  of  the  soil  might  be 
inferred,  were  not  stronger  than  those  in  the  present.  The  case,  indeed,  does 
not  come  up  to  that  of  Daniel  v.  Norths  because  there  was  something  in  the 
nature  of  the  easement  there  which  xhakes  a  difference.  A  landlord  may  not 
see  windows  thrown  out,  and  a  tenant  may  not  feel  the  inconvenience ;  and  this 
distinction  is  referred  to  by  Ls  Blanc,  J.  But  in  the  present  case,  there  is 
reasonable  ground  to  presume  the  knowledge  of  die  land-owner,  and  the  ques- 
tion was  properly  lefl  to  the  jury. ' 

BuRROuoH,  J.  Every  case  of  this  sort  deiptods  on  its  own  circumstances, 
and  the  circumstances  here  place  the  point  in  a  very  clear  light.  Every  act 
done  by  the  plaintiffs  for  46  years,  on  the  ^htttf  in  quo^  would  have  been  a 
trespass,  if  they  had  not  a  right  of  landing  there ;  but  from  1774  to  the  present 
time,  all  these  acts  have  been  done  openly :  and  the  only  question  is,  whether 
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there  were  any  facte  from  which  a  judge  could  leave  it  to  a  jury  to  presume  a 
grant  of  the  right  in  question.  Undoubtedly,  the  circumstances  were  such  as 
could  scarcely  have  occurred  without  the  knowledge  of  the  owner. 

Richardson,  J.  This  is  not  like  a  case  of  injuries  arising  to  an  owner  firom 
the  collusion  of  his  tenant ;  the  question  is,  whether  or  no  Mr.  Preston  had 
knowledge  of  what  was  taking  place  on  his  land ;  and  I  think  the  case  was 
properly  left  to  the  jury.  *      . 

Judgment  for  the  plaintifls. 


•GEORGE  PALMER,  WILLIAM  LOADEN,  and  Others,  v.  ANN  [*673 
BATE,  WILLIAM  BATE, 'THOMAS  WRIGHT  VAUGHAN,  and 
Others. 

An  aflrignment  to  trustees  of  all  the  emolumente  and  profits  which,  during  the  life  of  A.  and  his 
continuing  to  hold  the  office  of  clerk  of  the  peace,  anould  arise  or  become  due  to  him  as  clerk 
of  the  peace,  or  in  respect  of  bis  office,  after  deducting  the  $alary  or  allowance  ef  kU  deputy 
for  the  time  heing,  upon  trust,  to  pay  the  mterest  arising  on  certain  debts  due  bom  A.,,  snd 
from  time  to  time  render  the  surplus  and  residue,  after  satisfying  the  trusts  to  A.,  is  invalid. 

His  honour  the  vice-chancellor,  by  decree  made  on  the  hearing  of  this  cause, 
on  the  3d  June,  1830,  ordered  a  case,  of  which  the  following  is  the  substance, 
to  be  stated  for  the  opinion  of  this  court.  The  defendant,  Vaughan,  who  is 
clerk  of  the  peace  for  the  city  and  liberty  of  Westminster,  which  office  he  has 
held  since  the  year  1802,  under  the  custos  rotuiorum  of  the  city,  liberty,  and 
county,  and  from  the  time  of  his  appointment,  has  executed  the  office  by  his 
deputy  Lorenzo  Stable,  an  attorney  residing  within  the  liberty,  by  indenture, 
dated  the  25th  January,  1806,  assigned  to  George  Palmer  and  William  Loaden, 
I  heir  executors,  administrators,  and  assigns,  **'  All  and  singular  the  income,  emo- 
luments, produce  and  profits  whatsoever,  which,  during  die  life  of  him,  the  said 
Thomas  Wright  Vaughan,  and  his  continuing  to  hold  the  said  place,  or  office 
of  clerk  of  the  peace  for  Westminster,  should  arise  or  become  due,  or  payable 
to  him,  the  said  Thomas  Wright  Vaughun,  as  clerk  of  the  peace  for  Westmin- 
ster, or  otherwise  by  reason,  or  in  respect  of  his  said  place  or  office,  and  all  ar- 
rears thereof,  then  due,  after  deducting  the  salary  or  allowance  if  the  depuiy 
for  the  time  being,  of  him,  the  said  Thomas  Wright  Vaughan,  in  the  said  office, 
and  all  other  expenses  attending  the  execution  of  the  said  office.  To  hold,  re- 
ceive and  take  the  said  income,  emoluments,  pi^oduce  and  profits,  of  all  and 
singular  other  the  premises  thereby  assigned,  thenceforth  *unto  the  said  fMs 
George  Palmer  and  William  Loaden,  their  executors,  administrators,  *- 
and  assigns,  upon  trust,  that  the  said  George  Palmer  and  William  Loaden,  and 
the  survivor  of  them,  his  executors,  administrators,  and  assigns,  should  in  the 
first  place,  by  and  out  of  the  same,  retain  and  deduct,  and  reimburse  themselves, 
and  himself,  certain  costs  and  expenses  therein  particularly  mentioned,  and  all 
such  costs,  charges,  and  expenses,  ds  they,  or  any  of  them  should  have  incur- 
red, or  become  liable  to  pay,  in  or  about  the  execution  of  the  aforesaid  trust. 
And  should,  and  would  in  the  next  place,  pay  and  apply  the  same  ^n,  or  to- 
wards payment  and  discharge  of  tlie  interest,  which  from  time  to  time  should 
become  due,  or  owing  to  'i'homas  Baylis  and  Samuel  Ridge  respectively,'*  on 
certain  debts,  due  from  T.  W.  Vaughan  to  Baylis  and  Ridge,  according  to  the 
true  intent  and  meaning  of  a  covenant  contained  in  the  indenture.  *^  And  should 
from  time  to  time  render  and  pay  all  the  surplus  and  residue  of  the  said  income, 
emoluments,  produce  and  profits,  which  should  from  time  to  time  remain,  afler 
answering  and  satisfying  the  trusts  and  purposes  aforesaid,  unto  the  said  Tho- 
mas Wright  Vaughan,  his  executors,  administrators,  or  assigns,  for  his  or  their 

roper  use  and  benefit." 
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The  defendant,  by^  the  same  deed,  constituted  the  trustees,  his  attorneys,  to' 
demand,  recover  and  receive  the  said  income,  emoluments  and  profits,  and  to 
give  receipts  and  discharges  for  the  same ;  and  covenanted,  that  neither  he,  his 
executors  or  administrators,  would  at  any  time  thereafter,  by  himself  or  them- 
selves, or  by  any  agent  or  agents,  receive  or  take  into  his  or  their  possession, 
the  said  income,  emoluments,  produce  and  profits,  or  any  part  thereof,  or  revoke, 
or  make  void,  the  powers  and  authorities  thereinbefore  contained* 
*6751       *'^^®  questions  for  the  opinion  of  the  court  were, 

-^  Whether  the  assignment  of  the  income,  emoluments,  produce  and  pro- 
fits of  the  office,  or  place  of  clerk  of  the  peace  for  Westminster,  after  deduct- 
ing the  salary  or  allowance  of  the  deputy  for  the  time  being,  of  the  defendant 
Thomas  Wright  Vaughan,  in  the  said  office,  by  the  said  defendant,  Thomas 
Wright  Vaughan,  to  the  plaintiffs,  George  Palmer  and  William  Loaden,  by  the 
indenture  in  the  pleadings  mentioned,  dated  the  25th  January,  1806,  is  a  good 
and  effectual  assignment,  and  valid  in  the  law  ?  And  whether  the  said  George 
Palmer  and  William  Loaden  could  legally  and  of  right  receive  and  take  the  in- 
come, profits,  emoluments,  and  produce  of  the  said  ]place  or  office,  under,  and 
according  to  the  true  intent,  meaning  and  effect  of  the  said  deed  of  assignment, 
upon,  and  subject  to  the  trusts,  intents  and  purposes  therein  expressed  and  de- 
clared of  and  concerning  the  same  ? 

The  case  was  argued  on  a  former  day  in  this  term. 

LatDts^  Serjt.,  for  the  plaintiffs.  There  is  no  authority  immediately  applica- 
ble to  this  case :  the  decisions  regard  offices  of  a  dififerent  nature.  It  is  not 
contended  that  the  office  is  saleable :  it  is  a  public  office  relative  to  the  admi- 
nistration of  justice,  and  the  sale  of  it  would  be  illegal  by  staU  6  &;  6  E.  6,  c. 
16.  But  this  is  merely  an  assignment  of  the  profits  of  an  office  which  is  regu- 
lated by  stats.  37  H.  8,  c.  1,  s.  3,  and  1  W.  &  M.  c.  21,  s.  5.  By  the  former, 
the  nomination  of  clerks  of  the  peace  is  given  to  the  ckutOi  rotulorum  ;  by  the 
latter,  a  residence  in  the  county  is  required  ;  and,  by  both,  it  is  enacted,  that 
the  office  may  be  executed  by  deputy,  to  be  approved  of  by  the  eustoa  rottdo- 
•MAI  ^^^'  '^'^^^  ^^®  office  is  a  freehold  appears  from  77k«  *  Queen  against 
^^®J  The  Clerk  of  the  Peace  of  Cumberland,  11  Mod.  80,  and  The  King 
and  Queen  against  Evans,  12  Mod.  13 ;  so  much  so  that  the  succeeding  cuatos 
rotulorum  cannot  displace  the  actual  clerk.  Hareourt  v.  Fox,  12  Mod.  42. 
Where  profits  are  annexed  to  a  freehold  office,  it  cannot  be  said  that  the  officer 
has  not  the  disposal  of  them.  Nor  will  public  justice  suffer  from  the  assign- 
ment of  them ;  the  fulfilment  of  the  duties  of  the  office  by  deputy  being  pro- 
vided for.  Godolphin  v.  Tudor,  1  Salk.  468,  recognises  the  right  of  the  prin- 
cipal to  dispose  of  the  profits  of  a  public  office,  and  Stuart  v.  Tucker,  2  W. 
Bl.  1137,  shows  that  the  use  of  the  half  pay  of  a  military  officer  is  assignable. 
A  close  analogy  may  be  found  in  the  assignment,  of  the  profits  of  ecclesiastical 
benefices ;  the  only  requisite  in  such  cases  is,  that  the  cure  be  provided  for,  as 
the  execution  of  the  office  is  in  the  present  case.  [Dallas,  C.  J.  Suppose 
the  deputy  dies,  and  the  euatos  rotulorum  refuses  to  approve  the  nomination  of 
a  new  deputy,  what  becomes  of  the  performance  of  the  duties  of  the  office  f 
Again,  suppose  that  the  deputy  becomes  ill,  the  principal  must  then  perform  the 
duties  of  the  office,  but  how  is  he  to  perform  those  duties  when  there  is  nothing 
to  sustain  him  T  Park,  J.  The  case  of  Stuart  v.  7\tcker  was  much  shaken  by 
subsequent  decisions.  In  Barwick  v.  Reade,  1  H.  Bl.  627,  it  was  held,  that 
the  full  pay  of  a  military  officer  could  not  be  assigned  by  way  of  annuity ;  and 
in  Arbuekle  v.  Cowtan,  8  B.  &  P.  321,  Lord  Alvanley,  C.  J.,  in  delivering 
judgment,  says,  **  It  is  now  clearly  established,  that  the  half-pay  of  an  officer 
*A77l  ^^  ^^^  assignable,  and  unquestionably  any  *6alary,  paid  for  the  perform- 
J  ance  of  a  public  duty,  ought  not  to  be  perverted  to  other  uses  than  those 
for  which  it  is  intended.  Notwithstanding  Oie  case  of  Stuart  v.  Thicker,  in 
which  it  was  held  that  the  half-pay  of  an  officer  was  assignable  in  equity,  it 
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was  expressly  decided,  in  Flarty  v,  Odhtm^  that  it  was  not  assignable  at  all, 
which  decision  met  with  freueral  approbation. '*3 

Lens,  Serjt.,  contrd.  It  is  admitted,  that  the  office  in  question  is  not  sale- 
able ;  if,  then,  the  officer  cannot  sell,  can  it  be  contended  that  he  may  pledge  his 
office  for  any  amount  ?  The  argument  drawn  from  th^  provision  for  the  diepaty 
is  beside  the  qnesticm.  The  principal  cannot  withdraw  himself,  otherwise 
there  might  be  a  hinderance  of  public  justice.  In  the  present  case,  the  office  is 
substantially  no  longer  in  the  officer,  but  in  those  to  whom  he  assigns  the  pro- 
duce of  it.  Supposing  the  deputy  to  fail,  there  would  be  no  one  to  perform 
the  duties  of  the  office.  A  military  officer  cannot  assign  his  half-pay.(a)  And 
the  analogy  drawn  from  cases  of  sequestration  does  not  assist  the  plaintiff. 
Those  cases  turn  on  the  old  law  of  lay-fee.  On  suggestion  that  the  clergyman 
has  no  lay*fee,  the  bishop  levies,  providing  for  the  cure  by  appointing  a  curate 
and  paying  him  out  of  the  proceeds  of  the  execution.  The  case  of  Godolphin 
V.  TadoT  is  not  in  point.  The  officer  here  is  the  mere  nominal  possessor,  and, 
substantially,  has  sold  his  office.  Blackford  v.  Preston,  8  T.  R.  89 ;  Parsons 
V.  Thompson,  1  H.  Bl.  322,  and  Osborne  v.  WiUiams,  18  Ves.  379,  show  in 
what  light  contracts  of  this  nature  viewed  both  at  law  and  in  equity.  In  Har- 
rington Yi  *Kloprogge,{b)  the  office,  the  profits  of  which  the  court  r»g.yo 
held  might  be  well  assigned,  was  only  that  of  private  secretary  to  Lord  ^ 
Holdemesse. 

*  Lowes,  in  reply.     Godolphin  v.  TWor  decides,  that  an  officer  has  a  r^A^g 
right  to  dispose  of  the  profits  of  his  office.     If  an  officer  may  dispose  of  ^ 
the  profits  to  his  deputy,  he  may,  also,  assign  them  to  his  creditors. 

Cur.  adv.  vult. 

The  following  certificate  was  now  sent : 

This  case  has  been  argued  before  us  by  counsel.  We  have  considered  it, 
and  are  of  opinion,  that  the  assignment  of  the  income,  emoluments,  produce, 

(a)  Flarty  v.  Odium,  3  T.  R.  681. 

(fr)  The  reportem  are  indebted  to  the  kindnen  of  Mr.  Serjeant  Lem  for  the  following  MS. 
note  of  the  case. 

(K.  B.  Michaelmas,  25  Geo.  3.) 
HARRINGTON  ».  KLOPROGGE.  , 

An  aangnment  of  the  profits  of  all  the  offices  of  trust  comminions,  &c.  which  the  defendant  may 
ac(^uire  is  good,  as  to  all  ofiices  which  may  be  legally  assigned^  by  way  of  indemnifying  the 
plaintiff',  who  has  paid  money  for  the  defendant. 

Acnoir  on  bond  for  payment  of  12002. :  oyer  craved,  and  the  condition  appeared  to  be,  that  the 
plaintiff  had  joined  in  a  bond  with  the  defendant,  to  one  Newman,  for  12002.,  to  secure  the  pay- 
ment of  an  annuity  of  1001.  to  Newman,  during  the  life  of  the  defendant.  That  the  money  given 
for  the  annuity  has  been  paid  to  the  present  defendant,  and  in  order  to  indemnify  the  piaintifT 
against  the  consequence  of  becoming  security,  it  was  agreed,  that  the  profits  of  the  place  of  the 
defendant,  as  secretary  to  Lord  Holdernesse,  should  be  assi^ed,  and  that,  whenever  the  de- 
fendant should  become  possessed  of  any  office  of  tnist,  commission,  place  or  pension  whatever, 
he  should  assign  such  office,  &c.  to  the  plaintiff,  who  was  to  take  the  whole  pro6ts :  and  for  the 
performance  m  this  agreement,  the  present  bond  was  given.  The  plea  then  averred,  that  the 
defendant,  since  the  bond,  had  been  private  secretary  to  Lord  Holdernesse:  and  that  all  the  mo- 
ney  received  by  him  in  that  place,  was  paid  by  the  defendant  to  Uie  plaintiff,  and  that  defendant 
never  had  any  other  place. 

Replication  denied  the  receipt  of  the  money  as  stated  in  the  plea;  and  alleged  that  plaintiff 
had  been  obliged  to  pay  Newman  a  certain  sum. 

Demurrer  by  defendant,  and  iosue  on  the  payment. 

Morgan,  for  the  defendant,  made  two  objections  to  the  validity  of  the  agreement.  First,  that 
it  was  ulegat  and  void  by  stat.,  being  for  the  purpose  of  assigning  all  offices,  dec. :  and  that  to  as- 
sign an  omee  of  trust  was  illegal.  Second,  that,  by  the  common  law,  offices  of  trust  could  not 
be  assigned. 

Lord  Mansfield,  without  hearins  the  other  side ;  there  is  nothing  in  the  objection.    The 
,  n^reement  is  for  the  asmgnment  of  all  offices,  and  is  good  as  to  all  ojicea  whidt  may  legally  heat- 
itgned.    The  profits  arising  from  this  office  of  prrivate  secretary  to  Lord  Holdernesse  might  be 
assigned ;  and  as  to  all  others,  they  are  not  within  the  present  case. 

Judgment  for  plaintiff! 
See  3  Co.  83  a. 
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and  profits  of  the  office  or  place  of  clerk  of  the  peace  for  Westminster,  aiter 
deducting  the  salary  or  allowance  of  the  deputy  for  the  time  being,  of  the  de- 
fendant, Hiomas  Wright  Vaughan,  in  the  said  office  by  the  said  defendant, 
Thomas  Wright  Vaughan,  to  the  plaintiffs,  George  Palmer  and  William  Loa- 
den,  by  the  indenture  in  the  pleadings  mentioned,  dated  the  25th  day  of  Janu- 
ary, 1806,  is  not  a  good  or  effectnal  assignment,  nor  valid  in  the  law. 

And  that  the  said  George  Palmer  and  William  Loaden  are  not  entitled  legally 
and  of  right  to  receive  and  take  the  income,  profits,  and  emoluments,  and  pro- 
duce of  the  said  place  or  office,  under  and  according  to  the  true  intent,  mean- 
ing, and  effect  of  the  said  deed  of  assignment,  upon  and  subject  to  the  trusts, 
intents,  and  purposes  therein  expressed  and  declared  of  and  concerning  the 
same. 

R.  Dallas. 

J.  A.  Park. 

J.  Bdrrouoh. 
May  31st,  1821.  J.  Richardson. (a) 

ta)  See  also  Hamngton  v.  Du  Chatel,  1  Bro.  C.  C.  124 ;  Lidderdale  v.  Dnke  of  Montrwe, 
4  T,  R.  428 ;  Gnrfortk  v.  Fearon,  1  H.  Bl.  327  ;  Lowfield '«  ca$e  and  Brigtow't  ease,  1  Atk.  212. 


•680]  •TOMLINSON  v.  DAY. 

A  leaaee  took  a  farm  under  an  agreement,  which  he  never  signed,  and  the  terms  of  which  his 
lessor,  in  a  material  point,  failed  to  fulfil.  In  an  action  for  the  use  and  occupation  of  the  farm. 
Held,  that  the  jury  might  ascertain  the  value  of  the  land,  without  regarding  the  amount  of  rent 
resenred  by  the  agreement. 

Tns  defendant  took  a  mansion-house  and  farm  of  the  plaintiff,  under  an 
agreement,  by  which  the  plaintiff  agreed,  among  other  things,  that  the  defend- 
ant should  have  the  exclusive  right  of  sporting  over  the  manor  within  which  the 
farm  lay,  and  should  occupy  the  glebe  land  of  the  parish.  The  rent  to  be  paid 
was  450/.  This  agreement,  though  acknowledged  and  recognised,  was  never 
signed  by  the  defemlant ;  but  he  occupied  the  farm  for  some  time.  The  de- 
fendants chief  inducement  to  take  the  farm  was  the  promised  privilege  of  an 
exclusive  right  to  sport ;  but  it  turned  out  that  the  plaintiff  (not  being  the  owner 
of  all  the  lands  in  the  manor,  nor  having  free  warren)  had  no  power  to  grant 
any  such  privilege,  and  the  defendant  was  in  fact  warned  off  by  the  several  oc- 
cupiers within  the  manor.  The  plaintiff  also  failecf  in  procuring  the  glebe  for 
the  defendant's  occupation,  and  for  this  he  offered  to  make  a  proportionate 
abatement  of  the  rent.  The  defendant,  being  sued  in  an  action  for  use  and 
occupation,  for  450/.,  one  year's  rent,  as  reserved  by  the  agreement,  paid  350/. 
into  court,  and  proved  the  foregoing  facts  at  the  trial  before  Dallas,  C.  J.,  at 
the  London  sittings  after  last  Hilary  term,  when  the  jury  found  a  verdict  for  the 
defendant,  considering  350/.  to  be  the  annual  value  of  the  land,  independently 
of  the  glebe  and  the  privilege  of  sporting. 

Vaughan,  Serjt.,  on  a  former  day,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  agreement,  though  not  signed,  having  been  acknowledged  by  the 
defendant's  occupying  the  land,  he  must  be  bound  by  it  as  to  the  quantum  of 
rent,  under  the  11  Geo.  2,  c.  19,  s.  14 ;  that  the  value  of  the  land  being  ascer- 
*6811  ^^"^^  ^y  *^^^  ^^^^  reserved  in  the  agreement,  the  jury  were  not  at 
^  liberty  to  find  any  other  value ;  and  that,  with  respect  to  the  plaintiff's 
failure  to  procure  the  exclusive  privilege  of  sporting,  the  defendant  might  ob- 
tain redress  in  a  cross-action. 

Pell,  Serjt.,  in  showing  cause  against  the  rule,  contended,  that  as  the  defend- 
ant never  signed  the  agreement,  nor  had  ever  attained  under  it  the  chief  object 
which  he  proposed  to  attain,  the  agreement  must  be  considered  a  nullity  as  far 
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88  regarded  him  ;  and  then,  the  plaindfT  being  entitled  to  sue  for  nothing  but 
the  unascertained  value  of  the  land,  the  jury  were  at  liberty  to  ascertain  and 
decide  what  that  value  was. 

Taddy  and  Vaughan,  Serjts.,  in  support  of  the  rule,  aligned  that  the  defend* 
ant  was  bound  by  the  agreement,  though  he  never  signed  it,  because  he  had 
taken  a  benefit  under  it,  Co.  Litt  231  a:  if  so,  the  action  being  on  the  agree- 
ment, the  jury  could  not  travel  out  of  it ;  and  the  failure  to  afford  the  sporting 
privilege  was  no  bar  to  the  action,  because  it  did  not  go  to  the  whole  consi- 
deration. 

The  court  were  of  opinion,  that  an  agreement  between  lessor  and  lessee  was 
only  evidence  of  the  amount  of  rent  to  be  paid,  where  the  lessee  had  enjoyed 
under  such  agreement ;  that  the  lessor  in  the  present  instance,  having  failed  to 
fulfil  the  agreement  in  the  chief  object  which  had  induced  the  lessee  to  propose 
becoming  a  party  to  it,  the  lessee  could  scarcely  be  said  so  to  have  enjoyed  ; 
but  that,  at  all  events,  the  defendant  in  an  action  for  use  and  occupation,  as  in 
an  action  of  debt  for  rent,  might  show  an  evictic^n  of  the  whole  or  of  part;  that, 
in  case  of  an  ^eviction  of  part,  the  jury  must  ascertain,  independently  of  r^^itM 
any  agreement,  what  the  defendant  ought  to  pay ;  and  that  an  eviction  ^ 
of  part  of  the  subject-matter  of  the  demise  (namely,  of  the  exclusive  privilege 
of  sporting)  having  been  clearly  proved  in  the  present  instance,  the  rule  for  a 
new  trial  must  be 

Discharged* 


WILLIAM  DUNCAN  v.  SAMUEL   HILL,  RICHARD  HILL,  HENRY 
WRIGHT,  and  GEORGE  BOLTON  MAINWARING. 

The  pUintifr declared  on  three  bills  of  ezchance,  in  three  several  counts;  but,  scoordinff  to  his 
particular,  only  aought  to  recover  on  the  bill  set  forth  in  the  first  count.  The  defence  being, 
that  the  defendants  were  not  partners  when  the  bill  set  forth  in  the  first  count  was  drawn,  toe 
plaintifT  tendered  in  evidence  the  other  two  bills,  for  the  purpose  of  establishinff  the  fact  of  the 
partnership :  the  evidence  having  been  reiected,  on  the  ground  that  these  bifls  were  not  ior 
eluded  in  the  particular,  the  court  grantea  a  new  trial. 

In  this  case,  which  was  tried  before  Dallas,  C.  J.,  at  the  London  sittings 
after  Hilary  term,  a  verdict  having  been  found  for  the  defendants, 

Zen«,  Serjt.,  on  a  former  day,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  admissible  evidence  had  been  excluded. 

Tciddy  and  Lawes,  Serjts.,  having  subsequently  shown  cause  against  the 
rule, 

Dallas,  C.  J.,  now  delivered  the  judgment  of  the  court. (a)  This  is  an 
action  on  three  several  bills  of  exchange,  each  being  the  subject  of  a  distinct 
and  separate  count.  The  first  count  was  on  a  bill  ibr  1200/. ;  the  third  count 
on  a  bill  for  403/.  6s.  6d. ;  and  the  fifth  count  on  a  bill  for  407/.  I7s.  9d.  The 
^defendants  applied  for  a  particular  of  the  plaintifll^'s  demand,  which  r^fta^* 
particular  was  in  tiiese  words  :  "  This  action  is  brought  to  recover  prin-  ^ 
cipal  and  interest,  and  expenses  due  for,  and  in  respect  of,  the  bill  of  exchange 
in  the  first  count  of  the  declaration  mentioned,  and  the  plaintiff  will  avail  him- 
self of  all  the  counts  of  the  declaration  for  recovery  thereof."  On  the  trial  of 
the  cause,  the  two  Hills  having  suffered  judgment  by  default,  and  the  two  de- 
fendants, Wright  and  Mainwaring,  having  pleaded  the  general  issue,  after  the 
evidence  had  been  given  as  to  the  first  bill,  the  plaintifiT  offered  in  proof  the  two 
other  bills,  which  were  objected  to  by  the  defendants.  No  evidence  was  offered 
to  connect  the  two  last  bills  with  the  first,  as  given  in  payment  of  a  sum  re- 
maining due  on  that  bill,  or  as  connected  with  it  in  any  way  whatever,  except 

(a)  The  &cts  of  the  case,  and  the  arguments  on  both  sides,  are  so  sufficieatly  stated  in  tha 
judgment  that  it  was  deemed  unnecessary  to  repeat  them. 
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as  after  mentioned ;  and,  with  the  exception  of  the  two  Hills,  who  were  the 
drawers  of  the  first  bill,  and  the  acceptors  of  the  two  latter,  the  parties  were 
different  on  the  face  of  the  bills.  But  the  purpose  for  which  it  is  said  they 
were  offered  in  evidence  was  this:  The  defence  set  up  was,  that  Wright  and 
Mainwaring,  who  had  originally  been  partners  in  tlie  stone  pipe  company,  on 
whose  account  these  bills  were  stated  to  have  been  drawn,  had  ceased  to  be  so, 
or  were  not  proved  to  be  such,  when  the  first  bill  was  drawn  ;  and  that  Samuel 
Hill  and  Co.  was  the  firm  of  the  house  of  the  two  Hills,  carrying  on,  as  wine 
merchants,  a  separate  trade,  to  which  character  these  bills  might  be  referred ; 
and,  to  rebut  this  defence,  these  two  bills  are  alleged  to  have  been  ofifered  in 
evidence,  to  show  a  continuation  of  the  partnership  at  and  subsequent  to  the 
time  when  the  first  bill  for  1200/.  Was  drawn,  the  two  latter  bills  being  of  a 
subsequent  date,  and  dated  at  the  same  place  with  the  former  bill,  where  the 
business  of  the  stone  pipe  company  was  carried  on. 

*6841  *^^  ^^  ^^^"  stated,  on  the  part  of  the  defendants,  that  the  two  bills 
-*  were  only  offered  in  evidence  in  support  of  the  counts,  in  which  they 
are  stated  as  substantive  causes  of  action ;  and  it  is  agreed  on  both  sides,  that, 
if  so  offered,  they  were  properly  excluded.  But  the  fact  has  been  correctly 
stated  on  the  part  of  the  plaintifiT,  namely,  that  they  were  offered  as  auxiliary 
evidence  only,  and  in  the  manner  I  have  stated;  and  it  is  equally  true  that,  so 
ofifered,  I  did  not  receive  them,  considering  them  as  excluded  by  the  particular, 
and  therefore  objected  to  by  the  defendants. 

I  thought  that  the  plaintiff,  having  expressly  declared  on  three  bills,  but,  by 
his  particular,  having  confined  his  right  to  recover  to  one  bill  only,  the  defend- 
ants had  no  reason  to  apprehend  that  the  two  bills  would  be  given  collaterally  in 
proof,  under  the  general  notice  ;  but  that,  by  all  the  other  counts,  was  to  be  un* 
derstood  the  common  counts,  as  in  the  usual  way.  Supposing  no  counts  had 
been  on  the  two  bills  specifically,  1  should  have  had  no  doubt  that  they  might 
be  received  as  auxiliary  evidence,  under  the  common  counts ;  but  the  pecu- 
liarity consisted  in  their  having  been  originally  declared  on  as  distinct  and  sub- 
stantive causes  of  action,  and,  by  the  particular,  abandoned  as  such. 

My  brothers,  however,  are  of  opinion,  that,  under  this  particular,  the  plain- 
tiff had  a  right  so  to  apply  the  two  bills ;  and  with  this  opinion,  on  final  con- 
sideration, I  agree ;  and  the  more  especially  for  this  reason,  that  it  appears  to 
me  that  I  ought,  at  all  events,  to  have  received  the  bills  in  evidence.  If  admit- 
ted, and  they  had  weighed  nothing,  they  would  then  have  lef^  the  case  where 
it  was ;  and,  if  they  had  weighed  any  thing,  the  defendants  might  have  moved 
the  court,  as  may  be  done  in  such  a  case,  on  an  affidavit,  stating  that  they  had 
•fiflST  ^®"  misled  by  the  particular,  as  framed,  in  which  case  *the  sufliciency 
-'  of  the  particular  would  have  been  before  the  court;  and,  if  at  all  doubt- 
ful, the  defendants  would  have  been  let  in  to  try.  But,  taking  the  other  way, 
were  a  plaintiff  to  be  shut  out  by  a  strict  construction,  he  might  be  concluded 
by  a  particular  fairly  meant,  but  doubtfully  worded,  against  the  justice  of  his 
case.  At  any  rate,  there  can  be  no  mistake,  nor  any  surprise  on  the  defendants 
in  future ;  as,  what  has  passed^  and  is  now  passing,  will  operate  as  the  fullest 
notice  how  the  bills  are  to  be  applied. 

I  have  said  this  much  in  a  case  that  would  not  have  required  it,  if  there  had 
not  been  a  difference  of  assertion,  with  respect  to  facts,  at  the  bar ;  and,  there- 
fore, with  a  view  to  a  future  trial,  it  is  important  that  the  parties  should  clearly 
know  what  is  understood  to  have  passed  on  the  former  occasion,  and  on  what 
ground  a  new  trial  is  now  granted. 

Rule  absolute. 

VOL.  vi.  42  2  b 
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A.  was  seised  of  an  estate  for  life ;  remainder  to  his  sons,  B.,  C.,  D.  and  E.,  in  tail,  in  such  shares 
and  proportions  as  A.  should  appoint  by  will.  In  1807,  A.,  ^.t  C.  and  D.,  conveyed  the  en- 
tirety  of  the  premises  to  make  a  tenant  to  theproetpe,  so  that  one  or  more  recoveries  should  be 
suflered,  in  which  A.,  R.,  C,  D.  and  E.  should  be  vouchees,  for  the  puipose  of  barring  all 
estates  tail :  a  recovery  was  then  suffered,  in  which  B.  and  G.  were  vouched.  In  1809,  A.,  B., 
C,  D.,  and  B.  conveyed  all  the  premises  to  make  a  tenant  to  the  pnecipe^  in  a  recovenr  which 
was  suffered  in  1610,  in  which  E.  was  vouched:  and,  in  1811,  a  recovery  was  suilered,  ia 
which  D.  was  vouched. 

Held,  that  by  these  conveyances  and  recoveries  the  estates  tail  in  B.,  C,  D.,  and  E.  were  well 
barred. 

This  was  an  action  of  assumpsit  to  recover  the  purchase-money  of  an  estate 
sold  hy  the  plaintiiT  to  the  defendant,  which  action  was  defended  on  ihe  ground 
of  a  defect  in  the  title.  The  cause  was  tried  at  the  ^sittings  afler  last  r»aQA 
Michaelmas  term,  at  Westminster,  before  Dallas,  C.  J.,  when  a  verdict  ^ 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  court,  on  a  case  in  sub- 
stance as  follows. 

Devise  to  Daniel  Collyer  for  life,  remainder  to  tnistees  to  preserve,  ^.;  re- 
mainder to  the  son  and  sons  of  Daniel  Collyer,  lawfully  to  be  begotten,  in  such 
shares  and  proportions  as  he  should  appoint  by  will,  and  the  heirs  of  their 
respective  bodies ;  remainder  to  the  daughters  of  Daniel  Collyer,  as  tenants  in 
common  in  tail ;  remainder  to  Charles  Collyer,  for  life,  with  divers  remain- 
ders  over.     The  devisor  died,  leaving  Daniel  and  Charles  Collyer  him  surviving. 

Daniel  had  issue  four  sons,  Daniel,  John  Bedingfield,  William,  and  George. 
By  indentures  of  lease  and  release,  of  9th  and  10th  of  February,  1807,  Daniel 
the  elder,  Daniel  the  younger,  John  B.,  and  William,  for  the  purpose  of  barring 
all  estates  tail,  conveyed  the  entirety  of  the  premises  to  George  Kinderiey, 
as  tenant  to  the  prascipe,  so  that  one  or  more  common  recovery  or  recoverieg 
thereof  should  be  suffered,  in  which  George  Kinderley  should  be  tenant,  William 
Domville  demandant,  and  Daniel  Collyer  the  elder,  Daniel  the  younger,  John  B., 
William,  and  George,  should  be  vouchees,  who  should  vouch  over  the  common 
vouchee ;  and  then  followed  a  declaration  of  the  uses  of  ^he  recovery.  A  re- 
covery of  the  entirety  of  the  premises  was  suffered,  according  to  the  above 
deeds,  in  Hilary  term,  47  Geo.  3,  in  which  Domville  was  demandant,  Kinderley 
tenant,  and  Daniel  Collyer  the  younger,  and  John  B.,  vouchees.  By  indentures 
of  lease  and  release,  of  the  3d  and  4th  November,  1809,  Daniel  Collyer  the 
elder,  Daniel  the  younger,  John  B.,  William,  and  George,  for  barring  all  estates 
tail,  and  for  extinguishing  the  power  of  appointment  vested  in  Daniel  Collyer 
the  elder,  did,  according  to  their  respective  estates  and  interests,  convey  to 
George  Kinderley,  all  the  ^premises  that  he  might  become  tenant  to  the  r^o^^ 
praecipe  in  one  or  more  recoveries  in  which  the  said  George  Kinderley  ^ 
should  be  tenant,  William  Domville  demandant,  Daniel  Collyer  the  younger, 
John  B.,  William,  and  George,  vouchees,  who  should  vouch  the  common 
vouchee,  which  recovery  should  enure  to  the  same  uses  and  purposes  as  were 
set  forth  in  the  deeds  of  1807.  In  pursuance  of  these  latter  deeds,  a  recovery 
was  suffered  in  Hilary  term  50  Geo.  3,  in  which  Domville  was  demandant, 
Kinderley  tenant,  and  George  Collyer  vouchee,  who  vouched  the  common 
vouchee,  of  the  entirety  of  the  premises  comprised  in  the  recovery  of  Hilary 
term,  47  Geo.  3.  A  recovery  was  also  suffered  in  Michaelmas  term,  51  Geo. 
3,  in  which  Domville  was  demandant,  Kinderley  tenant,  and  William  Collyer 
vouchee,  who  vouched  the  common  vouchee,  of  the  entirety  of  the  premiscb 
comprised  in  the  recovery  of  Hilary,  47  Geo.  3.  Daniel  Collyer  died  without 
executing  the  power  of  appointment  limited  to  him  by  the  will.  The  question 
for  the  opinion  of  the  court  was,  whether,  by  the  several  deeds  of  the  9th 
and  10th  February,  1807,  and  the  3d  and  4th  November,  1809,  and  the  re- 
coveries suffered  in  Hilary  term,  47  Geo.  3,  Hilary  term,  50  Geo.  3  and  Mi- 
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chaelmas  term,  51  Geo.  3,  the  estates  tail  of  the  four  sons  of  Daniel  Collyer,  the 
devisee  for  life,  and  the  remainders  over  created  by  that  will,  were  effectually 
barred.  If  the  court  should  be  of  opinion  that  they  were  so  barred,  then  the 
verdict  found  for  the  plaintiff  was  to  stand ;  but  if  the  court  should  be  of  opinion 
that  they  were  not  effectually  barred,  a  verdict  was  to  be  entered  for  the  de- 
fendant. 

The  case  was  argued  on  a  former  day  in  this  term. 

Boaanqueit  Seijt.  The  objection  to  this  title  is,  that  the  entirety  of  the  estate 
*6881  ^°  <luestion  having  passed  out  *of  the  tenant  to  the  prsscipe  by  the  two 
-J  first  recoveries,  the  tenant  to  the  precipe  in  the  last  recovery  had  no 
estate  at  all ;  and  so  that  recovery  was  void,  and  the  estates  tail  not  sufficiendy 
barred.  But  a  recovery  is  only  a  contrivance  of  law,  to  enable  a  tenant  in  tail 
to  convey  what  he  could  not  odierwise  convey,  and,  beyond  what  is  necessary 
.  for  effecting  such  a  purpose,  the  court  will  not  apply  to  a  recovery  all  the  strict 
rules  which  govern  real  actions  in  other  cases.  This  doctrine  is  laid  down  by 
Lord  KiNvoN,  in  Doe  dem.  Crow  v.  Baldwere^  5  T.  R.  1 12,  by  Leb,  C.  J.,  in 
Martin  v.  Strachan,  Ibid,  in  notis,  and  in  Pigott,  p.  26,  ed.  1739.  If  several 
are  joint*tenant8  in  tail  and  one  is  vouched,  the  recovery  will  operate  on  the 
share  to  which  he  is  entided,  and  not  on  the  interest  of  the  others.  Marquis 
of  Winchester's  case,  3  Rep.  1;  Iseham  v.  Morriee^  Cro.  Car.  109;  Com. 
Dig.  Estate^  K.  8 ;  Pigott,  109.  So  that  William's  interest  did  not  pass  out 
of  the  tenant  to  the  prsecipe  on  the  two  first  recoveries ;  and  where  a  conveyance 
consists  of  various  parts,  of  which  a  recovery  or  recoveries  form  one,  and  the 
various  parts  are  complete  at  different  times,  the  court  will  consider  the  whole 
conveyance  as  one  assurance,  and  support  it  accordingly.  CromwelPs  case,  2 
Rep.  69 ;  Bowman's  case,  9  Rep.  8 ;  HavergiU  v.  Hare,  3  Dulst.  256 ;  Doe 
dem.  Odiame  v.  Wlntehead,  2  Burr.  710;  Lord  Anglesey  v.  Lord  Mham, 
Salk,  676.  Unless  the  law  were  so,  the  conveyance  by  the  wife  in  the  last  case 
would  have  conveyed  no  estate,  and  the  fine  would  have  been  inoperative,  for  the 
same  reason  as  the  recovery  is  contended  to  be  inoperative  in  the  present  instance. 
*6801  *Lcns,  Serjt.,  contra.  The  principles  laid  down  and  the  cases  cited 
,  ^  on  the  other  side,  may  all  be  admitted,  but  they  do  not  apply  to  the  pre- 
sent case,  which  is  not  the  case  of  one  conveyance  consisting  of  various  parts  : 
but  the  last  recovery  is  of  itself  a  separate  and  distinct  conveyance,  and  intended 
to  be  so :  and  then  the  previous  recoveries  having  prevented  the  possibility  of 
there  being  any  estate  in  the  last  tenant  to  the  prsscipe,  this  is  an  ineffectual  at- 
tempt to  complete  what  was  intended.  The  doctrine  that  a  recovery  can  affect 
only  the  estates  of  those  who  are  vouched,  may  apply  where  several  parties 
have  each  a  separate  fractional  interest,  but  that  is  not  the  case  here.  (^S*^- 
mor's  ease,  10  Rep.  95,  was  cited.) 

Bosanquett  in  reply,  contended,  that  the  doctrine  applied  equally  to  the  pre- 
sent ease. 

Dallas,  C.  J.  This  was  an  action  of  assumpsit,  brought  upon  a  contract 
for  sale  of  an  estate,  which  was  defended  on  the  ground  of  a  defect  in  the 
plaintiff's  tide.  On  the  trial,  a  verdict  was  found  for  the  plaintiff,  subject  to  a 
special  case.  (Here  his  lordship  stated  the  substance  of  the  case.)  The  ob- 
jection to  the  tide,  which  has  been  insisted  upon  in  the  aigument  on  behalf  of  the 
defendant  is  this :  that  the  recovery  last  suffered,  in  which  William  Collyer 
was  the  vouchee,  had  no  operation  to  bar  his  interest  as  tenant  in  tail ;  because, 
it  is  said,  that,  at  the  time  when  that  recovery  was  suffered,  George  Kinderley, 
the  tenant  to  the  precipe,  had  no  estate  remaining  in  him  ;  for  it  is  contended, 
that  the  whole  of  the  estates  which  were  conveyed  to  him  by  the  deeds  of 
1807  and  1809  respectively,  were  respectively  divested  and  taken  out  of  him 
*09O1  ^y  ^^  ^recoveries  before  suffered  in  pursuance  of  those  conveyances. 
-^  The  general  principles  applicable  to  fines  and  common  recoveries, 
considered  as  recognised  modes  of  conveyance,  appear  to  be  setUed  by  nume- 
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rous  cases,  many  of  which  have  been  cited  at  the  bar.  In  the  language  of  the  Lord 
G.  J.  WiLLEs,  in  delivering  the  opinion  of  the  judges  in  the  House  of  Lords  in 
Martin  clem,  Tregonwell  v.  Slrachan,  1  Willes'  Rep.  448,  451,  •*  they  are  to  be 
considered  as  common  assurances  only,  and  not  at  all  the  real  transactions." 
^  They  are  conveyances  oii  record,  invented  to  give  a  tenant  in  tail  an  absolute 
power  to  dispose  of  his  estate,  as  if  he  were  tenant  in  fee^lmple."  The  in- 
tent of  the  parties  is  the  principle  on  which  their  operation  is  to  be  construed. 
It  is  admitted  that,  if  the  sons  of  Daniel  Collyer,  the  tenant  for  life,  had  each 
had  a  distinct  fractional  interest  as  tenants  in  tail  in  remainder,  (for  example,  if 
each  had  been  tenant  in  tail  in  remainder  in  one  undivided  fourth  part,)  then 
the  recoveries  in  which  they  were  respectively  vouched,  though  purporting  to 
be  levied  of  the  entirety,  would  only  have  operated  on  their  respective  frac- 
tional interests,  and  would  not  have  divested  the  tenant  to  the  precipe  of  the 
remaining  fractional  parts  of  the  freehold,  to  which  the  interest  of  the  vouchees 
did  not  extend. 

Now  we  are  of  opinion,  that  the  same  principle  applies  to  the  recoveries 
which  have  actually  been  levied.  For,  although  the  interest  of  each  of  these 
tenants  in  tail  was  of  a  peculiar  kind,  and,  in  a  certain  sense,  may  be  considered 
as  extending  to  the  entirety  ;  yet  it  did  not  exhaust  the  entirety  ;  but  still  left 
an  interest  in  each  of  the  others,  who  were  not  vouched.  This  interest  of  the 
others  was  not  intended  *to  be  affected  ;  and,  we  think, \was  not  affect-  r^agi 
ed ;  and,  consequendy,  that  an  estate  of  freehold,  coextensive  with  such  ^ 
unaffected  interests,  remained  in  the  tenant  to  the  precipe,  and  was  sufficient  to 
support  and  give  validity  to  the  last  recoveries. 

Judgment  for  the  plaintiff. 


ANN  STAFFORD  v.  HAMSTON. 

The  decree  of  the  oommisBionerB  of  aewere  is  not  oonclumve  ajjainst  a  party  rending  within  the 
district  over  which  they  preside ;  but  such  party  may  prove,  m  an  action  brought  against  a  de- 
fendant for  taking  his  goods  to  satisfy  the  rate,  that  he  derives  no  benefit  from  the  sewer  on 
account  of  which  he  is  rated. 

Trespass  for  taking  goods  the  propeity  of  the  plaintiff,  and  detaining  the 
same  until  she  paid  a  sum  of  money  in  order  to  regain  the  possession  of  them. 
The  defendant  pleaded,  first,  the  general  issue,  ^condly,  a  general  justifica- 
tion, under  the  authority  of  the  commission  of  sewers,  in  force  at  the  time 
when,  iLc.f  and  that  the  property  was  taken  as  a  tax  assessed  by  the  said  com* 
mission,  and  according  to  the  suitute  of  sewers,  23  H.  8.  Thirdly,  a  justifica- 
tion, in  substance  the  same,  under  52  G.  3.  Fourthly,  a  justification  under  the 
authority  of  the  commission  of  sewers,  in  force  at  the  time  when.  Sic.,  the 
Stat,  of  sewers,  23  H.  8,  and  the  several  other  statutes  relating  to  sewers.  Re- 
plication to  the  special  pleas  de  injurid,. 

At  the  trial  before  Dallas,  C.  J.,  at  the  sittings  after  last  Michaelmas  term, 
the  jury  found  a  verdict  for  the  plaintiff,  widi  nominal  damages,  subject  to  a 
case,  of  which  the  following  is  the  substance :  The  plaintiff  is  the  owner  of 
and  resident  in  a  house  adjoining  the  high  road,  Knightsbridge,  in  the  parish  of 
St.  Margaret,  in  the  city  of  Westminster ;  the  defendant  ia  one  of  the  collec- 
tors of  the  commissioners  of  sewers  for  the  district  in  which  the  plaintiff's 
house  is  situate,  and  took  the  *goods  which  are  the  subject  of  the  action,  r^c^c^ 
as  a  distress,  by  virtue  of  a  warrant  duly  executed  by  such  commission-  ^ 
ers,  who  had  holden  a  commission  of  sewers  for  the  city  and  liberty  of  West- 
minster and  precincts  of  the  same,  and  for  the  parish  (among  others)  of  St 
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Margaret,  Westminster,  on  the  8th  August,  1817,  at  which  the  jury  presented, 
among  other  things,  that  theretofore  the  commissioners  had  laid  out  and  ex- 
pended divers  sums  of  money  in  cleansing,  embanking,  and  repairing  a  sewer 
in  the  parish  aforesaid.  And  that  the  charges  thereof,  and  also  the  charges  of 
all  other  works  and  of  all  incidental  expenses  necessarily  incurred  and  to  be 
incurred  in  and  aboui  the  said  sewers,  ought  to  be  borne,  paid,  and  defrayed  by 
the  several  persons,  owners  or  occupiers  of  messuages,  lands,  i^c,  whose  rain 
and  waste  waters  descending^  issuing  and  falling,  have  passed  and  ought  to 
pass  through  the  said  common  sewer  into' the  river  Thames  proportionably,  and 
according  to  their  respective  interests  in  the  said  messuages,  &^,  &c.,  and  to 
the  several  yearly  rents  and  profits  thereof,  as  the  said  several  rents  and  profits 
were  thereinafter  added  to  the  respective  names  of  the  respective  owners  or 
occupiers,  in  three  separate  and  distinct  levels :  and  in  the  first  level,  (the  pa- 
rish of  St.  Margaret,  Westminster,)  the  plaintiff  was  rated  at  300/. 

The  court  of  sewers  then  made  a  decree,  by  which  it  was  adjudged  that  a 
rate  or  assessment  be  charged  upon  the .  several  lands,  messuages,  &c«  unthin 
the  district  of  or  receiving  benefit  from  the  said  sewer,  mentioned  and  com-  . 
prised  in  the  said  presentment,  at  Qd,  in  the  pound. 

In  the  year  1810,  another  presentment,  decree,  and  rate,  was  made,  similar 
to  the  above. 

These  several  presentments,  decrees,  and  rates,  being  proved,  and  also  that 
the  plain tiflT's  house  was  within  *the  district  comprised  in  them,  and 
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that  she  had  refused  payment  of  the  sum  rated,  after  due  notice  and  de- 


mand, the  plaintiff  offered  evidence  to  prove  that  she  derived  no  benefit  what- 
ever from  the  sewer  in  question. 

The  defendant  objected  to  the  admission  of  such  evidence,  on  the  ground 
that,  as  the  plaintiff's  house  was  situate  within  the  district  to  which  the  juris- 
diction of  the  commissioners  of  sewers  for  the  city  and  liberty  of  Westminster 
is  extended  by  the  statute  47  G.  3,  c.  7,  she  was  liable  to  the  rate,  and  that  the 
presentment  and  decree  were  conclusive  against  her. 

The  question  for  the  opinion  of  the  court  was,  whether  such  evidence  were 
admissible.  If  the  court  should  be  of  opinion  that  such  evidence  was  admissi- 
ble, a  new  trial  was  to  be  had.  If  the  court  Aould  be  of  opinion  that  such 
evidence  was  not  admissible,  a  nonsuit  was  to  be  entered. 

Hullock,  Serjt.,  for  the  plaintiff.  The  evidence  which  had  been  objected  to, 
is  admissible.  Independently  of  the  maxim,  qui  sentit  eammodum  debet  et 
onus  sentircy  it  is  clear  from  stat.  23  H.  8,  c.  6,  and  Keighley^s  case,  10  Rep. 
139,  that,  even  within  the  district  which  they  superintend,  the  commissioners 
have  jurisdiction  only  over  persons  who  derive  benefit  from  the  sewer.  The 
U9US  ret,  the  suffering  inconvenience  from  the  want  of  a  sewer,  or  benefit  from 
its  construction,  are  the  only  ground^  on  which  liability  to  taxation  is  incurred. 
Callis,  120,  125, 129,  148, 151,  222,  ed.  1685.  In  Masters  v.  Scroggs,  3  M. 
Sl  S.  447;  Bore  v.  Gray,  2  T.  R.  358,  and  Netherton  v.  Ward,  3  B.  &  A.  21, 
the  question  was,  not  whether  the  party  taxed  was  liable  because  he  lived 
within  the  district  of  the  commissioners,  but  whether  he  derived  benefit  from 
*694"1  ^^®  sewer.  The  very  language  of  the  presentment  shows,  *that  the 
J  defendants  have  exceeded  their  jurisdiction,  the  jurors  presenting,  that 
the  charges  incurred  ought  to  be  borne  by  the  owners,  whose  rain  and  waste 
waters  have  passed  through  the  sewer.  If  this  be  so,  owners  ought  to  h^ve 
some  opportunity  of  showing  whether  they  have  received  benefit  by  the  sewer 
or  no ;  but  unless  the  evidence  contended  for  be  admitted  in  actions  by  and 
against  the  commissioners,  owners  will  have  no  opportunity  of  doing  this. 
Even  the  consent  of  parties  will  not  confer  jurisdiction  where  the  proceeding  is 
coram  non  judice.  Brown  ▼.  Compton,  8  T.  R.  424.  The  47  G.  3,  c.  7, 
does  not  give  the  commissioners  jurisdiction  over  persons  who  derive  no  bene- 
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fii  from  the  sewer,  hut  merely  <1efines  the  limits  within  which  the  commission- 
ers shall  have  jurisdiction  over  persons  who  do  receive  benefit.  The  52  G.  3, 
does  not  touch  the  question. 

Taddyy  Serjt.,  contrd.  The  plaintiflT,  residing  within  the  district,  is  liable  to 
the  sewer  rate  on  that  ground  alone,  and  the  court  cannot  go  on  to  inquire 
wliether  she  derives  benefit  from  the  sewer  or  not.  The  greatest  inconvenience 
would  ensue,  if  in  all  cases  the  commissioners  were  to  be  put  upon  showing  a 
particular  benefit ;  for  though  a  drainage  be  a  general  benefit,  it  may  be  difficult 
to  show  that  a  given  individual  has  made  use  of  the  easement.  The  writs  and 
statutes  conferring  jurisdiction  on  the  commissioners  are  all  in  the  disjunctive, 
giving  power  either  over  those  who  reside  witliin  tlie  district  of  the  commis- 
sioners, or  those  who  suffer  inconvenience  from  the  want  of  a  sewer,  and 
benefit  from  its  erection.  Registrum  Brevium,  127,  De  Walliis,/o««a/t«,  e/c,  23 
H.  8,  c.  5,  dtc.  It  may  therefore  be  admitted,  that  where  a  party  who  resides 
out  of  tlie  district  of  the  commissioners  is  chargeu,  benefit  ought  to  be  shown. 
This  *wa8  the  case  in  Masters  v.  ScroggSf  and  Dore  v.  Gray:  and  it  is  r^ggg 
to  such  persons  only,  that  Callis'  doctrine  of  the  tisus  rei  can  properly  ^ 
be  applied.  Neiherton  v.  fVard  does  not  affect  the  defendants,  the  question 
in  that  case  being  only,  whether  a  tenement  in^the  king's  dock  yard  was  rate- 
able. 

HtUhckf  in  reply.  The  commissioners  are  not  required  to  show  a  benefit 
accruing  to  the  party  assessed ;  it  is  the  party  who  claims  the  right  of  showing 
that  she  enjoys  no  benefit,  if  such  be  the  fact 

Dallas,  C.  J.,  now  delivered  the  judgment  of  the  court.  In  this  case  it  will 
not  be  necessary  to  go  into  a  great  deal  that  has  been  brought  forward  at  the 
bar.  The  question  submitted  by  the  case  is  merely  this.  Ought  the  defend- 
ant to  have  been  admitted  to  prove  what  she  offered  evidence  to  establish,  viz. 
tliat  she  derived  no  benefit  from  the  sewer,  in  respect  of  which  the  assessment 
was  made  f  And  to  this  point  tlie  present  conclusion  is  confined.  The  com* 
missioners  are  only  to  assess  those,  who  receive,  or  who  are  likely  to  reap 
profit,  or  who  have,  or  may  have  hurt,  loss,  or  disadvantage ;  or,  as  is  stated 
by  the  court  in  Masters  v.  Seroegs^  **  It  ought  to  appear,  that  the  party  receives, 
or  is  likely  to  receive  a  benefit.*'  This  being  clearly  the  ground  of  jurisdiction, 
it  is  not  necessary  to  consider,  with  reference  to  the  present  purpose,  how  the 
common  law  originally  stood,  or  what  alteration  different  statutes  have  made 
from  time  to  time,  which  may,  upon  many  occasions,  lead  to  very  important 
questions. 

Dore  v.  Gray^  2  T.  R.  358,  was  an  action  of  trespass  for  taking  the  plain* 
tiff's  goods ;  the  defendant  pleaded  the  general  issue,  and  a  justification  under 
the  commissioners  *of  sewers,  and,  on  a  case  reserved,  it  was  stated,  r^ng^ 
that  the  rate  was  regularly  made  if  the  commissioners  had  jurisdiction,  ^ 
and  whether  they  had  or  not,  was  deemed  by  Mr.  Justice  Buller  to  depend 
on  tlie  fact,  whether  the  party  derived  benefit,  or  was  likely  to  derive  benefit 
from  the  sewing :  and  it  being  found  as  a  fact,  that  the  plaintiff  might  have  sus- 
tained  disadvantage,  if  the  works  had  not  been  done,  the  commissioners  were 
held  to  have  jurisdiction,  and  the  defendant  had  judgment  accordingly.  Mas- 
ters v.  Scroggs,  3  M.  &  S.  447,  was  also  an  action  of  trespass  with  a  similai 
justification,  and  the  point  decided  was,  that  the  commissioners  of  sewers  can- 
not assess  a  person  in  respect  of  drains,  which  communicate  with  other  drains 
that  fall  into  the  great  sewer,  if  the  level  of  his  drain  is  so  much  above  the 
sewer,  that  the  stopping  of  it  could  not  possibly  throw  back  the  water,  so  as  to 
injure  his  premises,  and,  if  he  be  not,  and  it  does  not  appear,  that  he  is  likely 
to  be  benefited  by  the  works  done  upon  the  sewer.  In  the  present  case,  the 
plaintifif  offered  evidence  to  prove  that  she  derived  no  benefit  from  the  sewer 
in  qnestion.     The  case  states,  that  this  was  objected  to,  on  the  ground  that 


696J  2  Broderip  &  Bingham.  335 

the  plaintiff's  house  was  within  the  district  comprised  in  the  decree,  and  that 
the  presentment  and  decree  were  conclusive  against  her.  But  this  depends  on 
the  question  of  jurisdiction  ;  and  the  commissioners  cannot  conclude  the  party 
without  allowing  her  an  opportunity  of  being  heard.  To  this  point,  the  two 
cases  to  which  l  have  referred  fully  go ;  for,  if  the  assessment  had  been  con- 
clusive, a  case  could  not  have  been  reserved  finding  a  fact,  so  as  to  raise  on 
such  fact  the  question  of  jurisdiction  for  the  opinion  of  the  court,  namely,  as 
in  Matters  v.  Scroggs^  that  the  party  received  no  benefit ;  which  necessarily 
*6071   *^i^P^^^^»  ^^^  su<^^  evidence  is  admissible,  and  that  it  was  received  at 

^  the  trial.  These  cases  are  incompatible  with  the  ground  of  objection 
made  in  this  case  to  the  evidence,  namely,  that,  being  within  the  district  was 
sufficient ;  for  such  was  the  case  in  Masters  v.  Scroggs,  in  which  the  assess- 
ment was  by  the  commissioners  for  the  limits  of  Holbom,  and  the  plaintiff's 
house  was  situated  within  the  division  of  Holbom.  In  both  these  cases,  there- 
fore, it  is  taken  for  granted  that  such  evidence  is  admissible ;  and,  on  the  gen- 
eral sense  and  reason  of  the  thing,  it  appears  equally  to  be  so.  In  some  stage 
or  other,  the  party,  who  is  to  bear  a  bunien,  on  the  ground  that  he  derives,  or 
is  likely  to  derive  a  benefit,  or  is  in  danger  of  taking  some  hurt,  ought  to  have 
some  opportunity  of  showing,  that  no  benefit  is  or  can  be  derived,  or  hurt  sus* 
tained.  This  he  has  not  before  the, presentment  is  made,  nor  while  it  is  mak- 
ing, nor  before  the  decree ;  nor  has  he  any  notice  of  the  presentment  or  the 
decree,  but  by  the  assessment  and  notice  of  such  assessment  or  demand  under 
it  The  effect,  therefore,  of  rendering  the  presentment  and  decree  conclusive, 
would  be  to  decree  against  the  party  unheard,  and  without  allowing  him  any 
possibility  of  being  heard.  On  general  principles  this  would  be  unjust ;  but  it 
is  enough  to  state  the  cases  referred  to,  in  order  to  show,  that  the  assessment 
is  not  considered  as  conclusive.  This  is  fortified  by  the  statute  of  H.  8,  by 
which  it  is  provided,  that,  if  any  action  of  trespass  shall  be  brought  against  any 
person  for  taking  any  distress,  or  doing  any  other  act  of  authority  of  the  com- 
mission, or  by  authority  of  any  laws  or  ordinances  made  by  virtue  of  the  com- 
mission, the  defendants  in  such  actions  shall  and  may  make  avowry,  cognisance 
or  justification  for  such  taking  or  other  act,  alleging  in  such  justification,  that 
*A0R1   ^^  '^'^  distress,  trespass,  or  *other  act  was  done  by  the  authority  of  the 

-^  commissioners,  (as  by  reference  to  the  statute  will  more  fully  appear,) 
whereupon  the  plainttfiT  shall  be  admitted  to  traverse  such  cause  so  alleged,  and 
the  issue  shall  be  tried  by  the  verdict  of  twelve  men,  and  not  otherwise,  as  is 
accustomed  in  other  personal  actions ;  and,  on  the  trial  of  the  issue,  the  whole 
matter  shall  he  given  by  both  parties  in  evidence,  according  to  the  truth  of  the 
same.     The  result,  therefore,  in  this  case  is,  that  there  must  be  a  new  trial. 

Rule  absolute. 


JOHNSON  V.  BRAT. 

An  attoniey  of  C.  B„  suing  hi  that  court  by  privilege,  may,  on  a  verdict  for  a  sum  under  51., 
have,  by  reason  of  hia  pnvileffe,  judsment  and  execution  for  coeta ;  notwithsunding  the  debt 
for  which  he  sues  is  recoverable,  under  the  47  O.  3,  c.  37,  which  enacu,  that  '*if  any  action 
ahalt  be  commenced  in  anv  other  court  for  a  debt  not  exceeding  5/.,  and  recoverable  by  virtue 
of  that  act  in  the  Court  oflleouesta  established  thereby,  the  plaintiff,  by  reaeon  of  a  verdict  for 
him,  shall  not  have  any  coau.  * 

HuLLOcEt  Serjt.,  in  Hilary  term,  obtained  a  rule,  calling  on  the  plaintiflT,  an 
aClomey  of  this  court,  to  show  cause  why  he  should  not  be  restrained  from 
taking  out  judgment  and  execution  for  costs  in  this  cause,  {assumpsit  brought 
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by  attachment  of  privile^  in  this  coart,)  in  which  the  plaintiff  obtained  a  ver- 
dict for  no  more  than  1/.  lla.  6rf.  The  motion  was  made  on  the  ground  thai 
the  defendant  resided  within  the  jurisdiction  of  the  Elloe  and  Kerton  court  of 
requests,  (a) 

Vaugkan  and  Pe//,  Serjts.,  resisting  the  rule,  on  the  ground  that  the  plain* 
tiff,  as  an  attorney  of  this  court,  *was  privileged  to  sue  here,  cited  Board  r^/i^r 
V.  Parker,  7  East,  47 ;  Tagg  f.  Madan,  1  B.  <&  P.  629,  and  Parker  v.  ^^^^ 
Vaughan,  2  B.  &  P.  29. 

HuUock,  in  support  of  the  rule,  urged  that  Board  v.  Parker  was  decided  on 
a  different  act  of  parliament,  the  particular  language  of  which,  in  the  opinion  of 
Lord  Ellbndorouor,  excluded  attorneys  plaintiffs;  and  that  the  other  cases 
were  not  applicable  to  the  present. 

Dallas,  C.  J.  now  delivered  judgment  The  motion  made  in  this  cause,  on 
the  part  of  the  defendant,  is  founded  on  the  statute  of  the  47  G.  8,  c.  87,  which 
is  explanatory  of  a  former  act  of  the  15  6.  3,  c.  64,  intituled,  **  An  act  for  the 
more  easy  and  speedy  recovery  of  small  debts  within  the  hundred  of  Elloe  ir 
the  county  of  Lincoln,*'  and  extends  the  jurisdiction  of  the  court  of  requests 
established  for  that  purpose,  to  certain  parishes  in  the  hundred  of  Kerton,  ii 
the  same  county. 

These  acts  enable  a  plaintiff  to  recover  in  actions  of  asBumpnt^  and  in  all 
causes  founded  on  a  quantum  meruit^  not  exceeding  five  pounds.  By  the  13tb 
section  of  the  47  6.  8,  it  is  enacted,  that,  if  any  action  or  suit  shall  be  com- 
menced in  any  other  court  for  a  debt  not  exceeding  the  sum  of  5/.,  and  recover- 
able by  virtue  of  that  and  the  former  act  in  the  court  of  requests  established 
thereby,  the  plaintiff,  .by  reason  of  a  verdict  for  him,  shall  not  have  any  costs. 

The  plaintiff's  action  of  indebitatus  assumpsit  and  on  a  quantum  meruit 
was  brought  in  this  court.  The  venue  was  laid  in  the  county  of  Lincoln,  and 
he  has  obtained  a  verdict  for  1/.  lis.  6f/.  only.  My  brother Hvllvck has  ob- 
tsiined  a  rule  calling  on  the  plaintiff  to  show  cause  why  he  should  not  be  re- 
strained from  taking  his  ^judgment  and  execution  for  costs.  The  plain-  r^^^ 
tiff's  answer  to  the  motion  is,  that  he  is  an  attorney  of  this  court,  and  ^ 
that  he  has  sued  in  this  cause  by  attachment  of  privilege. 

We  are  of  opinion,  that  this  is  a  decisive  answer  to  the  motion.  That  an 
attorney  has  the  privilege  of  suing  as  such  by  attachment  of  privilege  in  the 
court  of  which  he  is  a  minister  there  can  be  no  doubt.  This  privilege  is  par- 
ticularly recognised  in  the  case  of  Gardner  v.  Jessop,  2  Wils.  42,  where  it  is 
said  to  be  allowed  him  for  the  sake  of  the  court  and  the  suitors.  If  he  sues  as 
an  ordinary  man  by  original,  then  he  is  to  be  considered  as  any  other  plaintiff. 
This  was  so  held  in  Tagg  v.  Madan,  1  B.  &  P.  629,  and  Parker  v.  Faughan^ 
2  B.  dlz;  P.  29.  This  privilege  may  be  taken  away  by  the  express  words  of 
an  act  of  parliament,  or  by  the  construction  of  an  act,  in  which  express  words 
are  not  to  be  found,  as  appears  by  the  case  of  Evans  v.  Jones,  6  T.  R.  500. 
There  the  plaintiff,  an  attorney,  sued  the  defendant  in  Wales  by  attachment  of 
privilege  issued  out  of  the  Court  of  King's  Bench  for  words  spoken  in  Wales. 
He  laid  his  venue  in  a  Welch  county,  in  order  that  he  might  have  the  benefit 
of  the  statute  of  13  G.  3,  c.  51,  s.  1 :  he  tried  his  cause  at  Hereford,  being  the 
next  English  county,  and  obtaitied  a  verdict  for  58.  only.  Lord  Kenton,  who 
tried  the  cause  under  that  act,  certified,  that  the  defendant  was  resident  in  the 
dominion  of  Wales  at  the  time  of  the  service  of  the  writ,  and  the  Court  of 
King's  Benchj  in  Michaelmas  term,  1795,  ordered,  according  to  the  directions 
of  the  act,  that  a  judgment  of  nonsuit  should  be  entered,  ft  was,  certainly  a 
sound  construction  of  the  act,  that  the  plaintiff,  who  had  the  benefit  of  the  act 
for  the  purpose  *of  trial,  should  be  bound  by  the  provision  of  it  in  odier  r^^Qi 
respects.  L 

(a)  See  47  0. 3,  c.  37,  s.  13,  pott,  in  the  judgment  of  this  c 
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There  have  been  many  o&er  cases  decided,  by  the  superior  courts,  on  the 
subject  of  an  attorney's  privilege.  It  is  not  necessary  to  cite  any  other  than 
Board  v.  Parker^  7  East,  47.  The  principles  on  which  we  decide  do  not 
militate  with  the  decision  in  that  case.  It  that  case,  the  plaintiff,  an  attorney 
in  the  Court  of  King's  Bench,  residing  at  Bath,  did  business  there  for  the  de- 
fendant, who  resided  within  the  city  of  London,  and  waa  liable  to  be  sued  in 
the  court  of  requests  there.  He  laid  his  venue  in  Somersetshire,  and  obtained 
a  verdict  for  4/.  19«.  only.  The  court  held,  that,  tliough  the  demand  might 
have  been  recovered  in  the  court  of  requests,  yet,  that  the  plaintiff  was  entitled 
to  sue  as  an  attorney  in  his  own  court;  and  was  not  compellable, under  the  39 
^  40  G.  3,  to  sue  the  defendant  in  the  court  of  requests :  I^ord  Ellenborouoh, 
in  giving  his  opinion  in  that  case,  says,  that  attorneys,  as  defendants,  are  ex* 
pressly  by  those  acts  made  subject  to  the  processes,  orders,  judgments,  and 
executions  of  that  court ;  and,  therefore,  he  infers,  that  attorneys,  plaintiffs,  were 
not  meant  to  be  included.  But  it  is  manifest  that,  unless  the  attorney  had  a 
privilege  to  sue  in  his  own  court,  and  had  a  right  to  avail  himself  of  it  by  suing 
as  such  by  attachment  of  privilege,  he  would  have  been  within  the  act.  By  the 
conclusion  of  his  lordship's  opinion,  it  is  phiin  that  he  did  not  rely  much  on 
that  ground.  / 

We  ai^  of  opinion  that  the  rule  must  be  discharged  without  costs. 

Rule  discharged  accordingly. 


•702]  «JAMES.  V.  JAMES  and  Another. 

HirU,  that  a  bond,  in  the  condition  whereof  it  was  recited  that  the  plaintiff  waa  entitled  to  an  in* 
tereat  in  certain  veina  of  coal  ibr  her  life,  and  that  she,  by  indentures  of  even  date  with  the 
bond,  had  assigned  such  interest  to  the  defendants,  who,  in  consideration  thereof,  had  agreed 
to  pay  her  an  annuity  for  her  life,  for  the  payment  of  which  the  bond  waa  conditioned,  did  not 
roqttire  enrolment  under  atac.  33  Geo.  3,  c.  141. 

And  that,  in  cases  of  fair  and  honafda  sale  of  landed  property,  whether  freehold  for  life  or  lease- 
hold ioT  term  of  years,  when  the  consideration,  in  part  or  in  whole,  is  an  annuity  to  be  piud  to 
the  vendor,  the  consideration  for  granting  the  annuity  being  an  estate  in  land,  bona  jida  aold 
and  eomreyed,  ia  not  a  pecuniary  consideration,  or  money's  worth,  within  the  statute. 

Pell,  Serjt.,  on  the  I2th  May,  moved  to  enter  a  nonsuit  in  this  case,  on  the 
ground  that  a  bond  on  which  the  action  was  brought,  ought,  under  the  circum- 
stances of  the  case  (which  appear  fully  in  the  judgment  of  the  court)  to  have 
been  enrolled  under  the  53  Geo.  3,  c.  141. 

Dallas,  C.  J.,  on  a  subsequent  day,  delivered  the  following  judgment. 

This  was  an  action  on  a  bond,  in  the  penal  sum  of  800/.  By  the  condition 
it  was  recited,  that  the  plaintifi*  was  entided  to  an  interest  in  certain  veins  of 
coal  for  her  life,  and  that  she,  by  indentures  of  even  date  with  the  bond,  had 
ass^ed  such  interest  to  the  defendants,  who,  in  consideration  thereof,  had 
agreed  to  pay  her  an  annuity  of  60/.  per  anmimj  and  the  bond  was  then  con- 
ditioned for  the  payment  of  that  annuity  to  the  plaintiff  for  her  life. 

The  defendants  pleaded,  that  no  memorial  was  enrolled  according  to  the 
statute. 

The  plaintiff  replied,  that  the  annuity  was  granted  for  the  considerations 
mentioned  in  the  deeds,  and  not  for  money  or  money's  worth,  within  the  intent 
of  the  statute  on  which  issue  was  joined. 

*703l       *'^^^  cause  came  on  to  be  tried  before  Mr.  Baron  Garrow,  at  tlie 
^  last  assizes  at  Monmouth,  when  a  verdict  was  taken  for  the  plaintiff, 
with  liberty  for  the  defendant  to  move  to  enter  a  nonsuit,  if  the  court  should  be 
of  opinion  that  such  a  bond  as  this  requires  enrolment. 
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The  2d  section  of  the  stat.  53  Geo.  3,  c.  141,  requires  every  memorial  of  an 
annuity  enrolled  in  pursuance  of  the  act  to  specify,  among  odier  things,  ^  the 
pecuniary  consideration  or  considerations  for  granting  the  same  ;*'  which  words 
necessarily  presuppose  and  require  the  existence  of  a  pecuniary  oonstderatioa 
to  be  so  specified,  and  show  that  the  statute  does  not  apply  to  cases  where  no 
such  consideration  exists. 

The  form  of  memorial  also  given  by  the  same  section,  in  the  column  headed 
^  Consiileration,  and  how  paid,**  specifies  only  pecuniary  oohsiderations,  whe- 
ther paid  in  money  or  in  bank  notes,  or  other  notes  or  bills  of  exchange,  as  the 
case  may  be. 

The  lOch  section  declares,  that  the  act  shall  not  extend  (amongst  other  things) 
^  to  any  voluntary  annuity  or  rent-charge,  granted  without  regard  to  pecuniary 
consideration  or  money's  worth,"  and  from  these  words  it  has  been  argued, 
that  the  act  applies  U>  all  cases  where  any  thing  valuable  is  given  for  the  pnr- 
ehase  of  an  annuity. 

It  is  here  diat  these  words  import,  that  ^  money's  worth'*  may,  in  certain 
cases,  be  **  a  pecmiiary  consideration,"  within  the  meaning  of  the  act,  as,  where 
the  grantee  pays  for  the  annuity  in  part  or  in  whole,  by  goods  or  merchandise, 
with  a  nominal  or  perhaps  real  value  imposed  upon  them,  to  be  converted  into 
money  by  the  grantor ;  and  where  the  object  of  Uie  grantor  was  to  raise  money, 
and  such  apfpears  to  be  the  real  nature  of  the  transaction,  however  it  may  be 
disguised. 

But,  considering  the  2d  and  10th  sections  together,  and  the  intent  of  the  legis- 
lature, as  it  is  to  be  collected  ^therefrom,  the  court  is  of  opinion,  that  r««/v4 
the  act  does  not  extend  to  cases  of  fair  and  bond  fide  sale  of  landed  pro-  ^ 
perty,  whether  freehold  for  life  or  leasehold  for  term  of  years,  where  the  con- 
sideration in  part  or  in  whole  may  be  an  annuity  to  be  paid  to  the  vendor.  In 
such  cases,  the  consideration  for  granting  the  annuity  being  an  estate  in  land 
bona  Mt  sold  and  conveyed,  does  not  appear  to  the  court  to  be  a  pecuniary 
consideration  or  money's  worth,  within  the  meaning  of  the  statute. 

Such  appears  to  be  the  present  case ;  and  therefore  my  Brother  Ptii  will 
take  nothing  by  his  motion. 

Rule  refused* 

The  same  observations  apply  to  Harrison  v.  Smiiheringale,{a) 
te)  la  wlucb  BlosMt.  Seqt,  hsd,  in  this  tsnn,  ve«l»' ^«iiiilar  mo^ 
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It  is  ordered,  tliat  in  all  country  ejectments  which  hereafler  shall  he  senred 
before  the  essoin  day,  either  of  Michaelmas  or  Easter  term,  the  time  for  the 
appearance  of  the  tenant  in  possession  shall  be  within  four  days  after  the  end 
of  such  Michaelmas  or  Easter  term,  and  shall  not  be  postponed  till  the  fouxth 
day  after  tlie  end  of  Hilary  or  Trinity  term  next  respectively  following. 

R.  DiiXAS, 
J.  A.  Park, 

J.  BURROUOH, 

J.  Richardson. 
22d  May,  1821. 


END  OF  EASTER  TERM. 
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ABANDONMENT. 
Su  brtvmAS0B»  3. 

ACCEPTANCE. 
See  Bill  of  Excaavob. 

ADMINISTRATOR. 
See  Akhvitt,  2. 

APFIDAVrr  TO  HOLD  TO  BAIL. 
See  Pbaotiok,  M  5. 

AGREEMENT. 
Where  A.  entered  into  and  signed  an 
agreement,  as  agent  of  B.,  and  B.  shortly 
afterwards  signed  it  with  the  words, ''I 
hereby  sanction  this  agreement,  and  ap- 
prove of  A.'s  having  signed  it  on  my  be- 
half:^ Hdd,  that  A.  was  not  personally 
responsible.    SpUtU  y.  Ltnoenaer,       45S 

ANNUITY. 
Aatd  me  Plxavtvo,  3. 

.  Tha  memorial  of  an  annuity  deed  stated 
die  consideration  to  consist  of  Bank  of 
England  notes  payable  on  demand,  and 
of  a  draft  payable  at  a  banker's  without 
specifying  the  time  when.  The  annuity 
had  been  paid  eleven  years,  and  the  at- 
testing witness  and  agent  of  the  grantee 
were  both  dead.  The  court  set  aside  the 
securities  on  the  ground  that  the  memo- 
rial did  not  state  when  the  draft  was  pay- 
able, or  whether  it  had  been  in  fact  paid. 
Drake  v.  Bogen.  19 

2.  Deed  between  B.  J.  B.  and  the  defend- 
ant of  the  one  part,  and  N.  P.  of  the  other 
part,  by  which  B.  J.  B.  and  the  defendant 
agreed  with  N.  P.,  his  executors  and  ad- 
ministrators, to  pay  him  an  annuity  for 
%1  years,  if  B.  J.  o.  and  the  defendant, 
or  the  survivor  of  them,  should  so  long 
live ;  and  if  N.  P.  should  die  during  the 
term  without  making  any  appointment 
of  the  annuity,  to  his  chud  or  children 
for  the  residue  of  the  term ;  and  if  there 
should  be  no  child,  to  the  widow  of  N.  P. 


N.  P.  died  within  the  term  intestate,  and 
without  appointment,  leaving  M.  E.  P.  an 
only  child,  who  abo  died  during  the  term 
intestate  and  without  appointment  The 
wife  of  N.  P.  died  during  his  life.  Held^ 
that  the  administrator  of  M.  E.  P.  could 
not  sue  the  defendant  on  this  deed  for 
non-payment  of  the  annuity.  Barford  v. 
Stuekty.  338 

8.  Htldt  mat  a  bond,  in  the  condition  where 
of  it  was  recited  that  the  plaintiff  was 
entitled  to  an  interest  in  certain  veins  of 
coal  for  her  life,  and  that  she,  by  inden 
tuies  of  even  date  with  the  bond,  had  as- 
signed such  inteiest  to  the  defendants, 
who,  in  consideration  thereof,  had  agreed 
to  pay  her  an  annuinrfor  her  life,  for  the 
payment  of  which  me  bond  was  condi- 
tioned, did  not  require  enrolment  under 
Stat.  33  G.  8,  c  141. 

And  that,  in  cases  of  fair  and  htmafide 
sale  of  landed  property,  whether  freehold 
for  life  or  leasehold  for  term  of  years,  when 
the  consideration  in  part  or  in  whole,  is 
an  annuity  to  be  paid  to  the  vendor,  the 
consideration  for  granting  the  annuity 
being  an  estate  in  land,  bona  fide  sold  and 
conveyed,  is  not  a  pecuniary  considera- 
tion, or  money's  worth,  within  the  statute. 
Jamee  v.  James.  708 

ASSIGNEES  OF  BANKRUPT. 
Su  BAVKaupTCT,  4.    Evinxsca,  17. 

ASSUMPSIT. 

See  PLKAsive,  8,  4,  6,  7,  8.     Moitst  bad 

▲irn  micxivan* 

ATTORNEY. 
And  see  Evinairca,  1.  PLEAnnre,  5.   Bavk- 

murrcT,  8. 
1.  A  replevin  clerk,  who  is  partner  in  ar 
attorney's  firm,  must  sue  alone  for  the 
expenses  of  preparing  a  replevin  bond, 
though  it  be  prepared  at  the  office  of  the 
finn.    Brandon  v.  Hubbard.  U 
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2.  An  attorney  of  C.  B^  sning  in  that  coni) 
by  priyilege,  may,  on  a  Terdict  for  a  snm 
nnder  5L,  have,  by  reason  of  his  privilege, 
judgment  and  execution  for  cost»;  net* 
withstanding  the  debt  for  which  he  sues 
is  recoverable,  under  the  47  G.  8,  c.  37, 
which  enacts,  that  ''if  any  action  shall, 
be  commenced  in  any  other  court  for  a 
debt  not  exceeding  61,  and  recoverable 
by  virtue  of  that  act  in  the  C^uft  of  Re« 
quests,  established  thereby,  the  plaintifl^ 
by  reason  of  a  verdict  fjoi  him«  snail  not 
have  any  costs."    Jokruon  v.  Bray,    698 

AVERMENT. 

See  PLSADiire,  and  Bills  or  Exobavoi. 

AVOWRY, 

See  PLEADiire,  1,  6,  lU 


BAIL. 
See  Pbactick,  6, 7. 

BAIL  BOND. 
&e  BAVKmoncT,  1. 

BANKRUPTCY, 

And  eee  "PAMVKWKBmr.    PLBAstve,i.   Bvr 
BBsca,  17. 

1.  The  defendant,  in  an  action  on  a  bail 
bond  (given  in  an  action  of  debt  against 
himself,^  becoming  bankrupt  between 
plea  and  v«nliet  in  the  action  on  the  bail- 
bond,  and  obtaining  his  eertifieate  alter 
jvdgmeiic,  is  dlsohaiiged  from  the  damages 
and  eoats.    Dimdkk  v.  Eame».  8 

%  Hddf  that  evidence  of  a  dealing  in  hops 
was  properly  admitted  in  a  cause  bvoiight 
to  tiy  tiie  validiQr  of  a  commissioR  of 
bankrapt  deseribiag  the  Plamtifras  ehtUer 
in  cattle,  seeking  his  trade  of  living  by 
baying  and  selliBg.    Hak  v.  S^naU.      25 

8.  A  trader  assigned  a  ship  to  A.  in  trust  to 
pay  a  debt  due  ftom  the  trader  to  A.  and 
his  partners,  but,  wiA  their  permission, 
retained  the  possession  and  disposition 
of  the  ship  at  the  time  of  his  bankmptoy: 
JfeM^  that  the  ship  passed  to  the  assignees 
under  the  commission  of  banknq>tcy, 
by  virtae  of  the  SI  J.  1,  c  19,  s.  11,  al- 
though before  the  act  of  beakruptey  the 
register  was  endorsed  to  A.,  and  shortly 
afterwards  (three  months  before  the  issu- 
ing of  the  commission)  the  ship  was 
newly  registeted  in  his  name,  and  con- 
tioned  so  registered  at  the  tiiM  the  com- 
mission was  issued. 

The  21  J.  1,  c.  10,  is  not  repealed  as  to 
shippuig,  by  the  ship  register  acts.  Monk" 
hotueY.Hay,  114 

4*  In  November,  1818,  a  commission  of 
bankruptcy  was  issued  against  M.  and 
Co.,  under  which  the  defendants  were 
appointed  assignees.  H.,  being  indebted 
^0  M.  and  Co.,  had  deposited  with  the 
defendants,  as  assignees  of  M.  and  Co., 


a  promissory  note ;  and,  in  lannary,  ISltt, 
paid  this  debt  to  tiie  defendants  as  such 
assignees,  who  then  delivered  the  note 
back  to  himu  H.  had,  unknown  to  any 
of  the  parties,  in  May,  1818,  committed 
an  act  of  bankruptcy ;  and  in  May,  1819, 
a  commission  issued  against  him.  In 
August,  1819,  the  commission  against  M. 
and  Co»was  avypeneded;  and,  in  Septem- 
bef,  18l9,anerwconimission  issued  against 
them,  under  which  the  defendants  were 
again  chosen  assignees.  Between  the 
sizperseding  of  the  first  ^mmiasion 
against  M.  and  Co.  and  the  leappoint- 
ment  of  the  defendants  as  assignees  under 
the  second,  the  plaintiff,  as  assignees  of 
&,  deaiaadAd  of  ibe  defeniai^  tte  mi 
wliieh  IL  had  paid  to  them  as  assignees 
of  M.  and  Co.  In  an  action  by  the  plain- 
tiffs as  assignees  of  H.  against  the  de- 
fendants in  £eir  own  right,  for  the  monejr 
received  by  them  from  H.,  the  jury  hav- 
ing found  a  verdict  for  the  defendants, 
die  court  reAised  to  grant  a  new  triaL 
Dinenport  v«  Cartet^  317 

5.  An  assessment  for  church  aad  highway 
rates  is  a  debt,  and  the  assessor  a  cre- 
ditor, imder  the  bankrupt  laws.  Uoyd  v. 
Heathcoie.  388 

6.  If  a  trader  gives  a  general  order  t6  be 
denied  to  ail  oosiers,  this  is  sufficient 
evidence  of  a  beginning  to  keep  house 
with  intention  to  delay  creditors.    RkL 

7.  A  beginning  to  keep  house  with  such 
intention,  constitutes  an  act  of  bank- 
ruptcy, though  no  creditor  is  actually 
delayed.  ifrict 

8.  Where  Che  mortgaged  estate  of  a  bank- 
rupt is  told  under  the  order  in  Chancery 
of  8th  March,  1794,  at  the  request  of  the 
mortgagee,  and  the  merlgagee  is  the  pur- 
chaser at  tho  Mie^  he  is  liiihle,  in  an  ac- 
tion liar  money  paid*  to  niinifcnffsc  the 
soUfittor  under  the  ooanimtoB  the  ex- 
penaaa  of  the  saJoh     Bm^kt  t.  Faring. 

BELL  OF  EXCHANGE. 
AndMt  Evinmirea,  90. 

If  a  bin  of  exchange  be  accepted,  payable 
at  a  particular  place,  the  declaration  in 
an  action  on  such  bill  against  the  accept- 
or, must  aver  presentment  at  that  place, 
and  the  averment  must  be  proved.  Howe 
V.  Young.  165 

BILL  or  LADING. 
Under  a  bill  of  lading,  by  which  goods  were 
to  be  delivered  '*  lo  J.  A.,  neu  proceeds 
paid  to  H.  T.,  as  per  advice,  or  to  his  as- 
signs, he  or  they  paying  freight  for  the 
said  goods  as  per  charter-party  :*'  Btldy 
that  the  freight  was  to  be  {»aid  by  J.  A., 
and  that  H.  T.  was  only  entitled  to  what 
renamed  afier  such  payment.  T%mnp. 
9on  V.  Adame.  450 
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BOND. 
See  AxjKviTj,  8. 

CHARTER-PARTY. 

Bf  charter-party  between  defendant  owner 
of  a  ship,  and  O.  L.  defendant  i^nted 
and  to  freight  let,  and  G.  L.  took  and  to 
freight  hired  the  ship  for  the  voyage. 
Defendant  corenanted  that  the  master 
should  receive  on  board  at  London,  goods 
to  be  sent  akmg-side  by  G.  L.,  and  deliver 
them  from  along-side  at  Newfoundland 
according  to  bills  of  lading,  there  receive, 
and  deliver  at  Demerara  other  goods,  in 
like  manner;  and  there,  in  like  manner, 
receive  other  goods,  and  deliver  them  in 
the  fjondon  dock,  according  to  bills  of 
lading;  and  that  the  ship's  boats  should 
assist  in  loading  and  unloading,  so  as  the 
exclusive  duties  and  operations  of  the 
ship  should  not  be  thereby  impeded.  In 
consideration  whereof,  G.  L.  covenanted 
to  send  and  take  from  along-side  goods, 
and  to  pay  for  the  freight  and  hire  of  the 
ship  for  the  voyage  MOO^  with  primage, 
Ac,  one-quarter  part  thereof  on  delivery 
of  goods  at  Newfoundland,  by  good  bills 
at  00  days'  sight  on  London,  and  the  re- 
mainder by  good  bills  at  two  months'  date 
from  the  day  of  the  ship's  report  inwards 
at  the  port  of  London.  The  voyage  was 
performed,  and  goods  of  third  persons 
brought  from  Demerara  under  bills  of 
lading,  deliverable  to  the  consignees  on 
payment  of  certain  specified  freights 
therein  mentioned,  which  freights  the  de- 
fendant received,  no  bill  for  the  three- 
qaarters'  freight  per  charter-party  having 
been  given  or  tendered  to  him,  and  a  bill 
for  one-quarter  given  at  Newfoundland 
having  been  dishonoured:  Held,  (Dallas 
C.  J.  dieeeniienUy^  first,  that,  notwithstand- 
ing the  words  or  grant,  taking  the  whole 
c)Mrter<^arty  into  consideration,  the  pos- 
session of  the  ship  did  not  pass  to  the 
flvighter,  out  remained  in  the  owner ;  and 
that  as  the  freight  per  charter-party  was 
to  be  paid  to  him  by  good  bills,  prior  to 
the  delivery  of  the  homeward  cargo,  he 
had  a  lien  thereon  for  such  freight:  se- 
condly,  that  he  had  a  right  to  receive  the 
freight  per  bills  of  lading  from  the  con- 
signees, and  had  a  like  lien  on  such 
freight  when  so  received.  Chrutie  v. 
Lewis.  410 

CHURCH  RATEa 
SA  Bavkbuptct,  S. 

CLERK  OF  THE  PEACE. 

An  assignment  to  trustees  of  all  the  emolu- 
ments and  profits  which,  during  the  life 
of  A.,  and  his  continuing  to  hold  the  office 
of  clerk  of  the  peace,  should  arise  or  be- 
come due  to  him  as  clerk  of  the  peace, 
br  in  respect  of  his  office,  after  demtding 
the  tdhry  or  aUowanu  of  ha  deputy  for 
the  time  betng,  upon  trust,  to  pay  the  in- 


terest arising  on  certain  debts  due  from 
A.,  and  from  time  to  time  render  the  sur- 
plus and  residue,  after  satisfying  the 
trusts  to  An  is  invalid*    Pahur  v  Bate. 

673 

CO-HEIRa 

See  PiBADiTO,  11.     LAVBMn*  An  Ta- 

jiAirr,  6. 

COMMISSIONERa 

See  Svwaas. 

CONSERVATORY. 
See  LAVDvoan  Aim  Tsvamt,  1. 

CONSIDERATION. 
See  Akitoitt,  3. 

CONSTABLES. 

Some  constables,  under  a  warrant  to  search 
a  house  for  black  cloth  which  had  been 
stolen,  finding  no  black  cloth,  took  cloth 
of  other  colours,  and  carried  it  before  a 
magistrate,  refusing,  at  the  same  time,  to 
tell  the  owner  of  the  house  searched 
whether  they  had  any  warrant  or  no: 
&H  that  they  werc  within  the  protection 
of  the  stau  24  G.  2,  c.  44 :  and  that  an  ac- 
tion against  them  ought  to  have  been  com- 
menced within  six  months  after  the  griev- 
ance complained  ot    Smith  v.  WtSehire. 

619 

CONTINGENT  DAMAGED 
See  GcAa^VTix. 

COVENANT. 

See  PLaavivs,  9,  18.      GBAaraa-PAaTT. 

Powma. 

CR068.REMAIND£Ra 
See  DavisBt  3. 


DEED. 
Su  AirirviTT. 

DETINUE. 
See  DivTsv,  4,  6. 

DEVISE. 
And  eee  RspLsviir,  1. 
1.  The  devisor,  by  will,  led  all  his  "real 
and  personal  estates"  to  his  brother;  by 
a  codicil,  reciting  that  since  the  making 
of  the  will  his  brother  had  died,  and  diat 
devisor  was  possessed  of  a  considerable 
fortune  both  real  and  personal,  the  devi- 
sor, after  a  devise  to  nephew  J.,  left  all 
his  estates,  lands,  and  tenements  in  H^ 
F.,  and  M.  to  his  nephew,  G.  S.,  and  other 
lands  to  nephews  L.  and  C,  respectively, 
none  of  them  to  come  into  possession  till 
they  were  respectively  of  age ;  and  if  one 
or  more  of  them  should  die  before  he  or 
they  come  of  age,  the  estate  or  estates  of 
him  or  them  so  dying  were  then  left  to 
nephew  J.  and  his  issue,  lawfully  begot- 
ten ;  and  if  J.  should  die  without  issue, 
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to  G.  E.;  and  for  default  of  such  issue  in 
G.  £^  tn  L.  and  his  issue ;  and  in  default 
of  such  issue  in  L^  to  G.  and  his  issue  ; 
and  for  default  of  such  issue  in  C.,  to 
nephew  8.  and  his  issue ;  and  for  default 
of  such  issue  in  &,  to  niece  K.  and  her 
issue,  in  such  manner,  and  under  such 
restrictions  and  limitations  as  she  should 
think  proper  to  dispose  of  the  same  among 
her  issue«  it  being  the  intent  of  the  will 
to  prevent  waste  by  making  the  several 
children  of  G.  E.  tenants  for  life  only. 
Powtr  for  nephews  marrying  to  make 
reasonable  setUements  on  their  wives,  and 
to  dispose  of  their  respective  estates 
among  the  issue  of  such  marriages,  in 
manner  as  they  should  think  proper  to 
limit  and  appoint  the  same.  The  resi- 
due not  disposed  of  was  left  to  nephews 
and  niece,  except  8.,  to  be  divided  among 
them,  share  and  share  alike,  at  Uieir 
respective  coming  of  age ;  and  if  any 
should  die  before  that  time,  the  share  of 
the  party  dying  to  go  to  the  survivors 
and  survivor :  Held,  that  G.  E.,  under  this 
will  and  codicil,  took  an  estate  for  life  in 
the  lands  in  H.     Bruce  v.  Bainbridge. 

ISd 
2.  T.  M.  devised  lands  to  trustees,  their 
heirs  and  assigns,  until  his  nephew,  J. 
R.  M.  W.,  son  of  his  sister  M.  W.,  should 
attain  21;  and  if  he  should  die  in  the 
mean  time,  until  H.  W.,  second  son  of 
M.  W.,  should  auain  21 ;  and  if  H.  W. 
should  die  in  the  mean  time,  until  the 
daughter  of  M.  W.  should  attain  21 ;  in 
trust,  to  raise  out  of  the  rents,  or  by  sale 
cr  mortgage,  2000iL,  and  pay  the  same  to 
H.  W.,  when  he  attained  21 ;  and  if  M. 
W.  should  have  more  than  one  younger 
child,  to  raise  out  of  the  rents  8000^  and 
pay  the  same  among  such  younger  child- 
ren, share  and  share  alike,  when  they 
should  severally  attain  21;  and,  upon  fur- 
ther trust,  to  apply  a  proper  sum  out  of 
the  rents,  for  &e  education  and  mainte- 
nance of  J.  R.  M.  W.  till  he  should  attain 
21,  and  then  to  pay  him  the  residue  of 
them,  if  any  should  remain  after  perform- 
ance of  the  before-mentioned  trusts;  and 
and  if  J.  R.  M.  W.  should  die  before  21, 
then  to  apply  a  sufficient  sum  from  the 
rents  for  the  education  and  maintenance 
of  H.  W.  till  he  should  attain  21,  and  then 
to  pay  him  the  residue  of  the  rents,  if 
any  should  remain  after  performance  of 
the  before-mentioned  trusts,  and  in  the 
mean  time  to  place  out  at  interest,  for  the 
benefit  of  his  nephews,  the  money  arising 
from  the  said  rents :  and  when  J.  R.  M. 
W.  should  attain  21,  or,  in  case  of  his 
death,  when  H.  W.  should  attain  21,  or, 
in  case  of  his  death,  when  the  daughter 
of  M.  W.  should  attain  21,  to  the  use  of 
J.  W.  and  his  assigns,  for  life,  sans 
waste ;  remainder  to  trustees,  to  preserve 
contingent  remainders :    and  after   the 


death  of  J.  R.  M.  W.,  to  the  use  of  the 

first,  second,  third,  and  all  and  every 
other  son  and  sons  of  the  t>ody  of  J.  R. 
M.  W.  lawfully  issuing^  severally,  suc- 
cessively, and  in  remainder,  according 
to  priority  of  birth,  and  of  the  several 
and  respective  heirs  male  of  his  and  their 
respective  body  and  bodies  lawfully  issu- 
ing, the  elder  always  to  take  before  the 
younger,  and  the  heirs  male  of  his  and 
their  body  and  bodies  issuing;  and  in  de- 
fault of  such  issue,  to  the  first,  second, 
and  third,  and  all  and  every  other  daugh- 
ter and  daughters  of  the  body  of  J.  R.  M.  ^ 
W.  lawfully  issuing,  severally  and  sue-  ^ 
cessively,  according  to  pnonty  of  birth, 
and  of  the  heirs  male  of  the  respective 

'  body  and  bodies  of  such  first  and  other 
daughters  lawfully  issuing,  the  elder  of 
such  daughter  and  daughters,  and  the 
heirs  male  of  her  and  their  body  and 
bodies,  ul ways  to  take  before  the  younger 
of  them,  and  the  heirs  male  of  her  and 
their  body  and  bodies  issuing;  and  for 
default  of  such  issue,  to  the  use  of  H.  W. 
and  his  assigns,  for  life;  aana  waste ;  re- 
mainder to  trustees,  to  preserve  contin- 
gent uses  and  estates,  and  then  to  the  use 
of  his  sons  and  daughters,,  in  like  manner 
as  to  the  sons  and  daughters  of  J.  W. ; 
and  for  default  of  such  issue,  to  the  use 
of  his  niece,  the  daughter  of  M.  W.,  and 
her  assigns,  for  life,  aana  waste,  and  then 
to  the  use  of  her  sons  and  daughters,  in 
like  manner  as  to  the  sons  and  daughters 
of  J.  R.  M.  W.  and  H.  W.;  and  for  de* 
fault  of  such  issue,  to  the  use  of  M.  W., 
in  fee:  Provided  that  whoever  became 
possessed  of  the  lands  should  take  de« 
visor's  name,  and  live  in  his  house,'other- 
wise  the  devise  to  be  void  as  to  the 
person  refusing ;  his  plate  and  furniture 
to  remain  in  the  house  as  heir-looms. 
T.  M.  died,  leaving  his  sister,  M.  W.,  her 
sons,  J.  R.  M.  W.,  H.  W.,  and  three 
younger  children,  alive.  J.  R.  M.  W. 
married,  and  died  under  age,  leaving  a 
daughter,  M.  £.  M.  W. 

Held,  that  on  the  death  of  J.  R.  M.  W., 
M.  £.  M.  W.  became  entitled  to  the  lands 
devised,  as  tenant  in  tail  male,  subject  to 
the  annuities,  &c.;  that  the  heir-looms 
being  personalty,  vested  in  her  at  the 
same  time,  and  diat  she  was  entitled  to 
to  the  posession  of  them ;  and,  that  the 
personal  representative  of  J.  R.  M.  W. 
was  entitled  to  the  savings  of  the  rents 
and  profits  of  the  estates  accrued  in  the 
lifetime  of  J.  R.  M.  W.,  subject  to  the 
annuities,  Ac.     Warier  v.  Warier.      349 

8.  Devise  to  three  trustees  of  all  his  free- 
hold, leasehold,  and  copyhold  estates,  and 
all  his  personal  estate,  in  trust,  to  pay 
legacies  and  annuities  (the  annuities  to 
to  be  paid  out  of  his  8  per  cent,  stock,) 
and  all  the  rents,  issues,  profits,  dividends 
interest,  profits,  and  pnxluce  of  the  resi- 
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due  of  his  estate  and  effects,  to  his  three 
nieces,  £.  M^  M.  M^  and  C.  M^  share 
and  share  alike,  for  the  term  of  their  re- 
spective lives ;  and  after  the  decease  of 
them,  or  either  of  them,  that  the  lawful 
issue  of  them,  oud  each  of  them,  should 
-  have  his  or  her  mother's  share  of  such 
rents,  6lc*  for  life ;  and  if  either  of  the 
nieces  should  die  in  the  lifetime  of  the 
other,  without  issue,  the  share  of  her  so 
dying  should  be  divided  equally  between 
the  survivors  of  the  nieces*  for  their  re- 
spective lives,  and  afterwards  by  the 
issue  of  the  survivors  of  the  nieces ;  and 
if  ail  the  nieces  save  one  should  die  with- 
out issue,  such  one  should  have  the 
whole  for  her  life ;  aud,  afti;r  her  decease, 
the  issue  of  such  niece,  if  more  than  one, 
should  enjoy  the  whole,  share  and  share 
alike ;  if  but  one,  should  enjoy  the  whole 
alone;  such  parts  as  were  freehold  to 
them,  if  more  than  one,  their  heirs  and 
assigns,  as  tenants  in  common,  and  not 
as  joint-tenants;  if  but  to  him  or  her,  his 
or  her  heirs  and  assigns.  If  all  the 
nieces  should  die  without  issue,  the 
whole  to  go  to  devisor's  next  male  heir 
of  the  name  of  M^  his  heirs  and  execu- 
tors. M.  M.  married  G^  B^  who  died 
leaving  M.  M.  and  one  son.  C.  M.  mar- 
ried, but  had  no  issue.  Two  of  the 
trustees  died.  A  large  surplus  of  per- 
sonal estate  remained,  after  paving  debts, 
legacies,  and  annuities.    Held, 

1st,  That  the  surviving  trustee  had 
the  legal  estates  in  the  freehold  tene- 
ments devised. 

Sdly,  That  the  nieces  took  no  legal 
estate  in  the  freehold  tenements. 

3dly,  That  the  son  of  O.  B.  took  no 
legal  estate  in  those  tenements,  and 
.  would  take  none  if  he  survived  the  three 
nieces. 

4thly,  That  if  the  will  had  commenced 
with  the  words, "  all  the  rents,  ^cc,"  and 
the  passage  before  these  words  had  been 
omitted,  the  three  nieces  would  respec* 
tively  have  taken  under  the  will,  in  the 
said  freehold  tenements,  estates  for  life ; 
with  cross-remainders  between  them  for 
life,  in  the  event  of  one  or  two  of  them 
dying  without  lawful  issue. 

Sthly,  That  the  said  G.  B.  would  now 
have  an  estate  in  tail  in  remainder  in  his 
mother's  one  undivided  third-part  of  the 
said  freehold  tenements,  subject  to  be  di- 
vested in  part  by  the  birth  of  other  child- 
ren of  his  mother,  whether  sons  or 
daughters ;  and  that  he  would  have  an 
estate  in  tail  in  the  whole  of  the  said 
freehold  tenements,  in  the  event  of  his 
being  the  only  issue  of  the  three  nieces 
living  at  the  death  of  the  survivor  of 
them,  no  other  issue  having  been  bom. 
MurtkumU  v.  Barnard.  628 

4.  Devise  of  land  to  devisor's  grandaugh- 
ter,  A.M.,  for  life;  remainder  to  trustees, 
VOL.  n.  44 


during  the  life  of  A.  M.,  to  support  con- 
tingent remainders ;  remainder  to  all  and 
every  the  children  in  tail,  with  cross-re 
mainders  between  them  in  tail ;  and,  in 
default  of  issue  of  all  and  every  the 
children  of  the  grandaughtcr,  to  devi- 
sor's daughter,  B.  C.  M.,  for  life ;  remain- 
der to  such  one  or  more  of  the  children 
of  B.  C.  M.  as  B.  C.  M.,  by  deed  or  will 
attested  by  three  witnesses,  should  ap- 
point for  their  lives ;  remainder  to  all  and 
every  the  child  and  children  of  such 
daughter,  or  daughters,  to  be  appointed 
by  B.  C.  M.,  as  aforesaid ;  and  if  only  one 
should  be  appointed,  to  her  and  the  heirs 
of  her  body;  and  if  more  than  one  should 
be  appointed,  ail  of  them  to  take  their 
mother's  shares,  per  siirpes,  as  tenants  in 
common,  and  not  as  joint-tenants ;  with 
cross-remainders  between  them,  the  child- 
ren of  such  daughters,  as  to  their  mothei^s 
shares  in  tail;  and  on  failure  of  such 
issue  of  any  one  or  more  of  such  daugh- 
ters, with  cross-remainders  to  the  others 
of  their  issues ;  and,  in  default  of  appoint- 
ment, and  of  any  appointment  not  ex- 
hausting the  whole  fee,  the  land,  or  so 
much  as  should  not  be  exhausted  by  ap- 
pointment, to  B.  C.  M.  for  life ;  remainder 
to  all  her  daughters  for  their  lives,  with 
cross-remainders  for  life  between  them ; 
remainder,  during  the  lives  of  the  daugh- 
ters of  B.  C.  M.  and  the  survivor,  to  sup- 
port contingent  remainders;  and,  for 
default  of  issue  of  any  or  either  of  the 
daughters  of  B.  C.  M.,  to  B.  C.  M.  and 
her  heirs. 

A.  M.  died,  sole  and  intestate,  leaving 
B.  C.  M.  her  heir  at  law,  and  heir  at  law 
of  devisor.  B.  C.  M.  has  nine  daughters, 
many  of  whom  are  married  and  have 
issue :  Ikld, 

1st,  That  B.  C.  M.  has  in  the  lands  an 
estate  for  life,  with  an  ultimate  reversion 
to  himself  in  fee. 

3dly,  That,  in  default  of  appointment, 
the  daughters  now  hviag  of  B.  C.  M. 
have,  respectively,  in  the  lands  estates 
for  life  in  remainder,  as  tenants  in  com- 
mon, with  cross-remainders  amongst 
themselves  for  life ;  with  remainders  to 
themselves  in  tail,  respectively.  . 

3dly,  That,  in  default  of  appointment, 
the  grandchildren  of  B.  C.  M.  have  no 
estate  in  the  lands. 

4thly,  That,  B.  C.  M.  has  power  by 
appointment  to  designate  which  one,  or 
more  than  one  of  her  daughters,  is,  or 
are,  to  take  under  the  will ;  that  if  more 
than  one  are  designated,  they  will  take 
under  the  will  as  tenants  in  common  for 
life ;  with  remainder  to  their  respective 
children,  as  tenants  in  common  in  tail ; 
with  cross-remainders  between  them  (the 
children  of  the  appointed  daughters,)  in 
tail ;  such  cross-remainders  to  take  place, 
as  well  with  regard  to  the  shares  of  then 
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respective  mothers  as  vith  regard  to  the 
shares  of  their  aunts,  in  the  event  of  a 
failure  of  issue  of  any  of  the  aunts. 
MedHycott  v.  JorHn.  «32 

d.  A.,  on  17th  July,  18  IS,  made  a  will,  hy 
which  be  devised  certain  real  estates  to 
his  wife  for  life ;  and  on  her  death,  to  M. 
B. ;  and  on  the  death  of  his  wife  and  M. 
B^  to  his  executors  in  fee,  upon  certain 
trusts.  The  will,  which  was  attested  by 
three  witnesses,  concluded  by  stating  that 
A.  had  signed  his  name  to  the  two  first 
sides,  and  his  hand  and  seal  to  the  last 
side  of  the  will,  which  was  written  on 
three  sides  of  a  sheet  of  paper.  A.  put 
his  name  and  seal  at  the  end  of  the  will, 
but  did  not  sign  his  name  to  the  two  ftrst 
sides.  In  November,  1816,  he  made 
various  interiineations  and  obliterations, 
the  effect  of  which,  as  regarded  his  real 
estate,  was  to  confine  the  first  devise  to 
his  wife,  to  her  widowhood,  and  to  strike 
out  the  devise  to  M.  B.;  the  original  date 
was  struck  out  and  the  day  of 

November,  1816,  was  substituted.  The 
will  was  never  re-signed,  re-published,  or 
re-attested ;  but,  in  the  following  month, 
A.  caused  a  ftdr  copy  of  it  to  be  made, 
and  added  one  interlineation  not  affecting 
his  real  estate :  but  the  copy  was  never 
signed,  published,  or  attested.  The  will 
and  fair  copv  were  found  locked  up  in  a 

^  drawer  at  the  residence  of  the  testator, 
who  died  on  the  94th  December,  1816: 
ikid,  that  the  will  was  well  executed; 
and  that  there  was  no  revocation  of  it  as 
it  stood  originally.     Winur  v.  FnMi, 
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EJECTMENT. 
Anrf  MS  Pa  WBB. 

1 .  In  every  action  of  ejectmen .  ine  defend- 
ant shall  specify  in  the  consent  rule  for 
what  premises  he  intends  to  defend,  and 
shall  consent  in  such  rule  to  confess  upon 
the  trial,  that  the  defendant  (if  he  defends 
as  tenant,  or  in  case  he  defends  as  land- 
lord, that  his  tenant)  was  at  the  time  of 
the  service  of  the  declaration,  in  the 
possession  of  such  premises ;  and  that 
if,  upon  the  trial,  the  defendant  shall  not 
confess  such  possession,  as  well  as  lease 
entry,  and  ouster,  whereby  the  plaintiff 
shall  not  be  able  Airther  to  prosecute  his 
suit  against  the  said  defendant,  then  no 
costs  shall  be  allowed  for  not  further 
prosecuting  the  same,  but  the  said  de- 
fendant shall  pa}  costs  to  the  plaintiff  in 
that  case  to  be  ta.ced.    Regum  Generaks. 

470 

Sk  III  all  county  ejectments  which  shall  be 


served  before  the  essoin  day,  eldier  of 
Michaelmas  or  Easter  term,  the  time  for 
the  appearance  of  the  tenant  in  poaseasion 
shall  be  within  four  days  after  the  end 
of  such  Michaelmas  or  Easter  term,  and 
shall  not  be  postponed  till  the  fourth  day 
after  the  end  of  Hilary  or  Trinity  term 
next  respectively  following.  Regula 
GenetaUa.  705 

EVIDENCE. 

And  aee  Rbplbviv,  1,  2.  BAVBBvrreT»  tl. 
Bill  or  EzcaAms.    Powam.    Sxwaat. 

1.  An  attorney,  being  requested  to  draw  au 
assignment  of  goods,  refused,  and  the 
deed  was  drawn  by  another.  The  validity 
of  the  deed  being  afterwards  questioned, 
on  the  ground  of  fraud,  in  an  action 
against  the  sheriff  in  whkh  the  attorney 
first  applied  to  was  not  employed:  Ikld, 
that  the  oommunication  made  to  thia 
attorney  was  professional,  and  that  evi- 
dence of  the  fraud  proposed  to  be  given 
through  him,  was  properly  rqeoted. 
Cramitk  v.  ihaikmU,  4 

Sedvidt  Wadtworth  v.  Htmukme.  5 

8.  Defendants  were  sued  for  the  price  of 
some  growing  trees,  which  they  had  pur- 
chased, cnt  down,  and  carried  away;  a 
wimess  proved  an  admission  by  one  of 
them  that  something  was  due,  and  a 
promise  to  pay.  At  the  time  of  the  bar- 
gain, written  memoranda  had  been  made 
of  the  tranaaction ;  but  these  memoranda 
(one  of  them  an  item  in  a  book  of  ac* 
counts,)  being  neitiier  stamped  nor  signed 
with  the  names  of  the  parties,  were  not 
produced  in  eviden<?e,  and  the  plaintiff 
was  nonsuited:  Heid,  th^i  the  nonsuit  was 
proper.     Ttat  v.  Auitf^  99 

Sb  The  commander  in  chief  of  the  wtmy^ 
having  directed  an  asaemMage  of  com- 
missioned military  ofiicers  to  hold  an 
inquiry  into  the  conduct  of  H.,  a  com- 
missioned ofBcer  in  the  army;  and  H. 
having  sued  the  president  of  the  inquiry 
for  a  libel  sta,ted  to  be  contained  in  the 
report  thereupon  made:  HM,  that  this 
report  was  a  privileged  communication ; 
that  it  was  property  rejected  as  evidence 
at  the  trial ;  and  that  an  office  copy  of 
the  same  was  also  properly  rejected. 
Home  V.  BeitHnek,  180 

4.  If  a  witness,  without  objecting  to  it,  takes 
the  oath  in  tlie  usual  form,  he  may  be 
afterwards  asked,  whether  he  thinka  the 
oath  binding  upon  his  conscience ;  but  it 
is  unnecessary  and  irrelevant  to  ask  him, 
if  he  considers  any  other  form  of  oath 
more  binding,  and  such  question  cannot 
be  asked.    The  Queetifa  etm.  S84 

5.  It  is  not  allowable,  on  cross-examination, 
in  the  statement  of  a  question  to  a  wiu 
ness,  to  represent  the  contents  of  a  letter, 
and  to  ask  the  wimess  whether  he  wrote 

'  a  letter  to  any  person  with  such  contonta, 
or  contents  to  the  like  etlect,  without 
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having  first  shown  die  witness  the  letter, 
nnd  haring  asked  him  whether  he  wrote 
that  letter.    TAe  Queen's  ame.  S86 

i.  Two  or  three  hues  of  a  letter  may  be  ez< 
hibited-to  a  witness,  without  exhibiting 
to  him  the  whole,  and  the  witness  may 
be  asked  whether  he  wrote  the  part 
exhibited. 

But,  if  the  witness  deny  thai  he  wrote 
such  part,  he  cannot  be  examined  as  to 
the  contents  of  the  letter.    Ibid.        Ibid, 

7.  If^  on  eross-examiBation,  a  witness  admits 
a  letter  to  be  of  his  handwriting,  he  ean- 
Bot  be  questioned  by  counsel  whether 
statements,  such  as  the  counsel  may 
suggest,  are  contained  in  it,  but  the 
whole  letter  must  be  read  in  evidence. 

In  the  ordinary  course  of  proceeding, 
sach  letter  mnst  be  read,  as  pari  of  the 
cross-examining  counsel's  case.  The 
court,  however,  may  permit  it  to  be  read 
at  an  earliex  period,  if  the  counsel  suggest 
that  he  wishes  to  have  the  letter  imme- 
diately read,  in  order  to  foipd  certain 
questions  upon  it,  considering  it,  however, 
as  part  of  the  evidence  of  the  counsel 
propoeing  such  a  course,  and  subject  to 
the  consequences  thereof.  Ihid 

A  If,  on  eross^xaminatioB,  it  is  proposed 
to  aacertain  of  a  witness,  whether  fa«  has 
made  represeatalions  of  any  particular 
nature,  immediately  after  being  asked 
whether  he  made  any  representation,  he 
must  be  asked  whether  he  made  the  re- 
presentation by  parol  or  in  writing  Ibid 

292 

•.  If^  en  the  trial  <^  an  action  or  indictment, 
a  witness  examined  on  the  part  of  the 
plauitiff  or  prosecutor,  upon  cross-axami- 
aalioa  by  defendant's  counsel,  states^  diat 
at  a  time  specified  he  told  A.  that  he  was 
one  of  the  witnesses  against  the  defend- 
ant^and,  being  re-examined  by  the  plain- 
tifi*'s  or  prosecutor's  counsel,  states  what 
induced  him  to  mention  this  to  A^  the 
plaintifi^s  or  preeeoutor's  counsel  cannot 
tether  re-eaamine  the  witness  as  to  snch 
eomrersation,  even  as  far  only  as  it  re- 
lated to  his  being  one  of  the  witnesses ; 
by  eight  judges  agaiast  one  (Best,  J.,  dca^ 
mntUnit)  and  confirmed  by  the  House  of 
Lords.    Ibid.  294 

M.  If  a  witness  examined  in  chief  on  the 

r;  of  the  plaintiii^  being  asked  whether 
remembers  a  quarrel  taking  place 
between  A«  and  B^  answer,  that  he  has 
heard  of  a  quarrel  between  them,  but 
does  not  know  tiie  cause  of  it,  and  such 
witness  be  not  asked,  upon  his  cross-ex- 
amination, whether  he  has  or  has  not 
made  a  declaration  stated  in  the  question 
touching  the  cause  of  the  quarrel,  the 
ooonsel  for  the  defendant  cannot,  in  order 
to  prove  snch  witness'  knowledge  of  the 
caase  of  the  quarrel,  afterwards  examine 
a  witaess  to  prove  that  the  other  witness 
'  has  made  such  a  decincation  to  him 


touching  the  cause  of  such  qnaireL   The 
Queen's  909t.  299 

11.  If  a  witness  examined  in  chief  on  the 
part  of  the  plaintil^  being  asked  whether 
he  remembers  a  quarrel  taking  place 
between  A.  and  B.,  answer,  that  he  does 
not  remember  it,  and  such  witness  be  not 
asked,  on  his  cross^xamination,  whether 
he  has  or  has  not  made  a  declaration 
stated  in  thfc  question  respecting  such 
quarrel,  the  counsel  for  the  defendant 
cannot,  in  order  to  prove  that  such  wit- 
ness must  remember  the  quarrel,  after- 
wards examine  a  witness  to  prove  that 
the  oter  witness  has  made  such  a  decla- 
ration.   Ibid  .  299 

12.  If,  on  the  trial  of  an  indictment  for  any 
erime,  evidence  has  been  given  upcm  the 

.  CTMS-examinatioa  of  wimesses  examined 
in  chief  in  support  of  the  indictment, 
firom  which  it  appears  that  A.  K  (not  ex- 
amined as  a  witness,)  has  been  employed 
by  the  prosecntor  as  an  agent  to  procure 
and  examine  evidence  and  witnesses  in 
support  of  the  endictment,  the  perty  in- 
dicted is  not  permitted  to  examine  C.  D. 
as  a  witness  to  prove,  that  A.  B.  has 
ofiered  a  bribe  to  a.  F.  in  order  to  induce 
him  to  give  testimony  UHAehing  the  mat- 
ter in  the  iadictment,  (E.  F»  not  being  a 
witness  examined  in  support  of  the  in- 
dictment, nor  examined  before  it  was  so 
proposed  to  examine  0.  IX)    Ibid     302 

18.  If,  in  the  trial  of  an  indictment  for  any 
erime,  evidencp  has  been  given  upon  the 
cross-examination  of  witnesses  examined 
in  chief  in  support  of  the  indictment, 
from  which  it  appeara  that  A.  B.  (not 
examined  as  a  witness,)  has  been  em- 
ployed by  the  proseeulor  as  an  agent  to 
preoure  and  examiae  evidence  and  wit- 
nesses in  support  of  the  iiMliennent,  the 
party  indicted  is  not  permitted  to  examine 
G.  H.  as  a  witness  to  prove  that  A.  B. 
has  o&red  him  a  bribe,  to  induce  him 
to  bring  to  A.  B.  papers  belonging  to  the 
party  indieted,  (G.  U.  not  having  been 
examined  as  &  witness  in  siqpport  of  the 
indictment.)    Ibid,  299 

U.  On  a  prosecution  for  a  crime,  the  proof 
whereof  is  supposed  to  consist  wholly  or 
to  part  of  evidence  of  a  conspiracy  en- 
tered into  by  the  party  then  indicted,  and 
under  triai,  so  that  the  conspiracv  is  to 
be  given  in  evidence  a^inst  him,— 
general  evidence  of  the  existence  of  the 
conspiracy  chaiiged,  may  be  received  in 
the  first  instance,  though  it  cannot  effect 
such  defendant,  unless  brought  home  to 
him  or  to  an  agent  employed  by  him. 
Ibid  299 

The  same  rule  applies,  if  a  defendant 
seeks  by  such  general  evidence,  in  the 
first  instance,  to  afiect  the  prosecutor 
with  a  conspiracy  to  suborn  wimesses 
for  the  destruction  of  his  defence,  provi- 
ded the  proposed  evidence  be  previoi|#ij 
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opened  to  the  court,  as  in  the  case  of  a 
prosecution  to  be  proved  by  conspiracy. 
Tie  Qtuen'i  ease,  899 

1ft.  When  a  witness  in  support  of  a  prose- 
cntion  has  been  examined  in  chief,  and 
and  has  not  been  asked  in  cross-exami- 
nation as  to  any  declarations  made  by 
him,. or  acts  done  by  him,  to  procure  per- 
sons corruptly  to  give  evidence  in  sup- 
port of  the  prosecution,  it  is  not  competent 
to  the  party  accused  to  examine  witness- 
es in  his  defence  to  prove  such  declanip 
tions  or  acts,  without  first  calling  back 
such  witness  examined  in  chief  to  be 
examined  or  cros»>examined  as  to  the 
fact,  whether  he  ever  made  such  decla^ 
rations  or  did  such  acts.    JbkL  811 

16.  If  a  wimess  is  called  on  the  part  of  a 
plaintiff  or  prosecutor,  and  gives  evidence 
against  the  defendant  or  accused ;  and  if, 
after  the  pross^xamination  of  such  wit- 
ness, the  defendant's  or  accused's  coun- 
sel discover  that  the  witness  so  examined 
has  corrupted,  or  endeavoured  to  corrupt, 
another  person  to  give  false  testimony  in 
such  cause,  the  counsel  for  the  defend- 
ant or  accused  are  not  permitted  to  give 
evidence  of  such  corrupt  act  of  such 
witness,  without  calling  back  such  wit- 
ness.   Ibid,  811 

17.  An  assignee  of  a  bankrupt  who  has 
released  his  individual  claims  on  the 
bankrupt*s  estate,  is  an  admissible  wit- 
ness to  prove  the  petitioning  creditor's 
debt     TbmUnton  v.  Wittet.  897 

18.  A  grant  of  wreck  was  made  by  Hen. 
3,  to  the  proprietors  of  certain  lands  on 
the  coast,  ana  confirmed  by  Hen.  8.  The 
proprietors  of  those  lands  having,  40 
years  ago,  with  a  view  to  reclaim  sea 
mud,  run  an  embankment  across  a  small 
bay,  which  was  used  to  be  left  almost 
dry  at  low  water,  and  having  ever  since 
asserted,  without  opposition,  an  exclusive 
right  to  the  soil  of  the  bay,  though  the 
bulk  was  forced  by  tempest:  /TeM,  that 
such  usage  was  evidence  whence  ante- 
rior usage  might  be  presumed,  which, 
coupled  with  the  general  terms  of  the 
giant,  served  to  elucidate  it,  and  to  esta- 
blish the  right  so  asserted.  Chad  v.  T^laed, 

403 

19.  Where  the  lessees  of  a  fishery  had 
publicly  landed  their  nets  on  the  shore  at 
A.  for  more  than  20  years,  and  had,  at 
various  times,  dressed  and  improved  the 
landing  place  (both  the  fishery  and  the 
landing  place  having  originally  belonged 
to  one  person,  but  no  evidence  being 
offered  to  show  that  he,  or  those  who 
under  him  owned  the  shore  at  A.,  knew 
of  the  landing  of  nets  bv  t^e  lessees  of 
the  fishery) :  Held,  that  it  was  properly 
left  to  the  jury  to  presume  a  grant  of  the 
right  of  landing  to  the  lessees  of  the  fish- 
ery, by  some  former  owner  of  the  shore 
at  A.    Gra^f  v.  Bond.  667 


0.  The  plaintiff  declared  on  three  bids  of 
exchange,  in  three  several  counts;  but, 
according  to  his  particular,  only  sou^t 
to  recover  on  the  bill  set  forth  in  the  firH 
count  The  defence  being,  that  the  de- 
fendants were  not  partners  when  the  bill 
set  forth  in  the  first  count  was  drawn, 
the  plaintiff  tendered  in  evidence  the 
other  two  bills,  for  the  purpose  of  esta^ 
blishing  the  fact  of  the  parmership :  the 
evidence  having  been  rejected,  on  the 
ground  that  these  bills  were  not  included 
in  the  particular,  the  court  granted  a 
new  triaL    Dun€an  v.  HUL  688 

EXECUTION. 
8u  Laithlobd  axs  Txvaitt,  8,  4. 

EXECUTOR. 
Sie  Pi.SAi»iirs,  1.    Pbomissobt  N«7n» 


FACTOR. 

The  circumstance  of  a  principal's  drawing 
bills  on  his  factor  to  be  provided  for  out 
of  the  proceeds  of  goods  consigned,  does 
not  authorize  the  factor  to  pledge  the 
goods:  therefore,  where  A.  consigned 
goods  to  B.  for  the  purpose  of  sale,  at  the 
same  time  drawing  bills  to  the  amount 
of  Ifi88/L  6«.  Id  on  B.,  to  be  provided  for 
out  of  the  proceeds ;  and  B.  pledged  the 
goods  for  8500/L  to  C.  (who  knew  that  A. 
was  the  owner,)  and  paid  894iL  in  dis- 
charge of  one  01  Ae  bills ;  and  C.  after^ 
wards  sold  the  goods  for  B.  for  4083iL ;  it 
was  held,  that  A.  was  entitled  to  recover 
from  C,  in  an  action  for  money  had  and 
received,  (in  which  1638iL  was  paid  inti> 
court,)  the  whole  balance  of  8500iL  FiM» 
ing  V.  Kymtr.  6811 

FIERI  FACIAS. 
Set  Laitdlobs  ^^-d  Tsitaht,  89  4k 

FINES  AND  RECOVERIES,' PRACTIOI 
OF  PASSING. 

1.  The  court  allowed  a  recovery  to  pasi^ 
where  the  certificate  of  the  notary  (dial 
the  party  who  made  the  affidavit  of  the 
caption  and  acknowledgment  of  the  war* 
rant  of  attorney  was  sworn  in  his  pre- 
sence before  the  deputy  fiscal  at  Cap^ 
Town,)  omitted  the  day  and  month  in 
the  body  of  the  certificate,  but  stated  it 
correctly  at  the  end,  where  the  notary 
witnessed  the  instrument ;  the  date  of  the 
jurat  of  the  affidavit  being  the  same  as 
that  at  the  bottom  of  the  certificate. 
Hinde  demandant.  HmdetenanL  Biand 
touehee,  7 

8.  In  a  recovery,  the  prmeuoe,  warrant  of 
attorney,  and  affidavit  of  caption  were 
engrossed  on  parehment,  and  sent  to  cer- 
tain commissioners  at  Rotterdam.  Thp 
commissioners  copied  these  instrument' 
upon  paper  (in  consequence  of  the  refa 
sal  of  the  Dutch  notary  to  cartify  cpo« 
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English  doetzments,  which  the  Ihitch  law 
would  not  allow  him  to  do,)  and  returned 
them  written  upon  pt^ffer,  and  stamped 
with  a  Dutch  stamp,  aud  certified  by  the 
Butch  notary.  On  a  motion  that  the  ap- 
pearance of  the  tenant  might  be  recorded, 
the  warranty  of  the  vouchees  entered, 
and  all  other  usual  proceedings  had,  not- 
withstanding these  documents  were  upon 
paper,  the  court  unanimously  rejected 
the  application.      Tatham  demandant* 

66 

3.  The  court  allowed  the  writ  of  entry  in 
a  recovery  suffered  66  G.  3,  to  be  amended 
by  altering  the  names  of  the  parties,  on 
affidavit  that  the  recovery  was  intended 
to  be  suffered  according  to  the  amend- 
ment prayed,  and  that  all  the  parties 
were  living  and  consenting  to  the  motion. 
Edgt  demandant.  98 

4k  By  a  deed  to  lead  the  uses  of  a  recovery 
suffered  in  Trinity  term,  I  W.  &  M.,  M. 
L.  and  E.  L,  conveyed  to  J.  N.,  to  make 
hin\  tenant  to  the  praBope,  all  the  manors 
and  farms  of  B.  and  C.,  then  in  the  oc- 
cupation of  M.  L.,1ier  tenants  and  assigns, 
and  all  other  the  manors,  messuages, 
services,  rents,  lands,  tenements,  and 
herediiamenU,  in  the  county  of  8.  and  isle 
of  W.  of  them,  M.  L,  and  E.  L.,  or  either 
of  them :  By  a  deed  to  lead  the  uses  of  a 
recovery  suffered  in  Hilary  term,  13  G. 
1,  M.  L,  and  E.  L.,  son  of  E.  L.,  conveyed 
the  before  mentioned  hereditaments  and 
premises  to  D.  W.,  to  make  him  tenant 
1o  the  pnedpe  .*  The  tithes  had  been  en- 
joyed with  the  lands,  since  the  time  of 
James  the  First:  The  court  refhsed  to 
amend  these  recoveries  by  inserting  the 
word  tithes.  PkiBipB  and  Carey  demand' 
ant*.     Avery  and  PhiiUps  demandant*. 

106 

U  No  motion  shall  be  made  at  the  bar  on 
the  last  day  of  any  term  touching  the 
amendment  of  any  fine  or  recovery,  or 
any  of  the  proceedings  therein.  Eegula 
gtneraUt,  12S 

FISHERY. 
See  EviDBircs,  19. 

FRAUD. 
8e*  MomiT  Had  aitd  RacxivaB. 

FRAUDS  (STATUE  OF.) 
See  DiviSB,  6. 

FREEHOLD. 
Set  Lajtslobd  axo  Tutast,  1. 

FREIGHT. 
8u  brtvEAircx,  3. 


GAME. 
An  imqiialified  person,  by  the  orders  and 
in  the  presence  of  h>8  master,  a  qualified 
person,  tet  on  hir  master's  grounds  a 


trap  for  hares,  dec,  and  afterwards,  finding 
a  hare  therein,  carried  it,  according  to 
order,  to  his  nuister,  who  was  not  present 
when  the  hare  was  found :  Held,  that  the 
defendant  was  not  liable  to  the  penalties 
for  using  snares  to  destroy  game,  or  for 
exposing  game  to  sale.    Walker  y.MilU,  I 

GAVELKIND. 
See  Plxadiho,  11.    Lakdlobd  akd  Tx» 

HAVT,  6. 

GRANT. 

SU  EVIDXITGX,  18,  19. 

GUARANTEE. 

A  guarantee  against  contingent  damages 

cannot   form  the  subject  of  a  mutual 

credit  under  die  6  G.  S,  6.  80,  s.  88. 

V.  Burton.  89 


HIGHWAY  RATliS. 
See  BAnxmurwcY,  6. 

HORSE. 
A  party  who  borrows  a  horse  is  bound  to 
provide  keep  for  it,  unless  an  agreement 
IS  made  to  the  contrary.    Handford  v. 


Pabner. 


869 


.   INCEPTION  OF  RISK. 
See  iKsumAHci. 

INSURANCE. 

1.  The  East  India  Company,  having  hired 
A.'s  ship  to  carry  goods  and  40  invalids, 
agreed,  in  concurrence  with  the  govern- 
ment at  Madras,  to  increase  the  number 
to  800,  provided  A.  would  make  certain 
proposed  alterations  in  his  ship,  and  she 
should  be  found,  on  the  usual  military 
survey,  capable  of  accommodating  so 
many.  A.  agreed  to  the  terms  proposed, 
commenced  the  projected  alterations,  re- 
ceived the  greater  part  of  the  goods  on 
board,  and  had  shipped  water  for  100 
invalids,  when,  before  the  alterations 
were  completed,  the  provisions  shipped, 
or  the  invalids  embarked,  the  vessel  was 
so  much  disabled  by  a  gale  that  she 
could  not  perform  her  homeward  voyage : 
Held,  in  an  action  on  a  policy  of  insurance 
at  and  from  Madras  to  the  United  King- 
dom, on  freight  and  passage-money,  that 
there  was  a  sufficient  contract,  and  a 
siUficient  inception  of  the  risk,  to  render 
the  insurera  liable  for  the  freight,  and 
also  for  the  passage-money  of  the  200 
invalids.     TVuseott  v.  Christie.  380 

2.  Ship  and  freight  were  insured  by  separate 
sets  of  underwriters.    The  ship  (a  gene 
ral  seeking  ship)   was  captured;    9Sif* 
ship  and  freight  were  abandoned  to  tb 
respective  underwriten,  who  each  pa. 
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a  total  loss.  The  ship  being  recaptured, 
performed  her  voyage  and  earned  nvight: 
HM,  that  the  nnderwriter  on  ship  was 
entitled  to  the  freight 

Abandonment  of  ship  to  the  under- 
writer on  ship  includes  freight,  and 
transfers  freight  earned  subsequent!/  to 
the  abandonment  to  such  underwriter,  as 
incident  to  tbe  ship.     Damdmm  ▼•  Coie. 

879 

INTERLINBATION. 
See  Bsriss,  6. 


LANDLORD  AND  TENANT. 

And  see  SanivF,  1. 

Plsadikq,  1,  6»  11,  13,  14. 

I.  A  conservatory  erected  by  tenant  for 
years  (who  had  a  remainder  for  life,  after 
the  death  of  his  lessor^  on  a  brick  founda- 
tion, attached  to  a  dwelling-house,  and 
communicating  with  it  by  windows  open- 
ing into  the  conservatoiy  and  a  flue  pass- 
ing into  the  parlour  chimney,  becomes 
part  of  the  freehold,  and  cannot  be  re> 
moved  by  the  tenant  or  his  assignees. 
Sueklandv.BniferJhkL  64 

%,  In  1814,  a  distress  was  made  on  a  tenant 
for  the  whole  of  the  rent  due  from  him, 
and  a  deduction  for  land-tax  was  refused, 
the  lease  being  silent  as  to  the  land-tax ; 
the  tenant  having  protested  against  his 
liability,  paid,  daring  five  succeeding 
years,  the  laiid*taz,  without  renewing  in 
any  sort  the  objection  of  his  non-liability 
to  pay :  JkH  &at  in  1890  he  could  not 
recover,  in  an  action  for  money  paid  to 
the  defendant's  (the  lessor's)  use,  any  of 
the  stuns  so  paid  for  land-tax.  Sjpragg 
Y^HammoruL  fiS 

I.  A  stranger  became  possessed  of  a  crop  of 
growing  corn,  by  purchase  at  a  sale 
under  kJUti  faetoB,  upon  which  sale  the 
landlord  was  paid  a  year's  rent  The 
landlord,  before  the  com  was  ripe,  dis- 
trained it  for  rent  due  subsequently  to 
the  sale :  HeU,  that  the  distress  was  ill. 
Peacock  v.  PurtiM.  86S 

4.  Growing  com  sold  under  a  fieri  fadae 
cannot  be  distrained  for  rent,  unless  the 
purehaser  allow  it  to  remain  on  the 
ground  an  unreasonable  time  aAer  it  is 
ripe.  JUdL 

ft.  One  of  the  several  co-heirs  in  gavelkind 
may  distrain  for  rent  due  to  hi^i  and  his 
companions  without  an  actual  authority 
from  his  companions.  LetgA  v.  Skepherli 

466 

6.  A  lessee  took  a  farm  under  an  agree- 
ment, which  he  never  signed,  and  the 
terms  of  which  his  lessor,  in  a  material 
point,  failed  to  fulfil.  In  an  action  for 
the  use  and  occupation  of  the  farm: 
Heldj  that  the  jury  might  ascertain  the 
value  of  the  land,  without  regarding  the 


amount  of  rent  reserved  by  tht  agree- 
ment   Thmlfnsofi  v.  Day.  480 

LAND-TAX. 
See  LAxaftonn  Avn  TvKMMXt  ^ 

LEASE. 
Set  Powaa.    RiaawAi.  Fxva. 

LIBEL. 
See  Evinsirca,  8. 

LIEN. 
See  CiAaTsa-PAaTT. 

LIMITATIONS^  (STATUE  OPO 
See  PLauiiire,  8. 


MARRIAGE  SETTLEMENT 
See  PowsB.    Rbflbvx«»  L 

MEMmOAL. 
See  AmroiTT,  1. 

MHJTART  iNQumr. 

SU  EVIDXHCX,  8. 

MISNOMER. 
See  PaACTicB,  I. 

MONEY  HAD  AND  RECEIVED. 

Aind  eu  BAViuitrPTCT,  4.  Factob.  Flxab- 
lira,  8. 

The  defendant  having  fraudulently  induced 
the  plaintiff' to  sell  goods  to  A,whocoald 
not  pay  for  them ;  and,  on  the  nominal 
resale  of  these  goods  by  A.,  in  which  the 
defendant  was  really  concerned,  having 
obtained  himself  the  money  paid  on  such 
resale:  HeU  that  the  plainttfi*  might»  in 
an  action  for  money  had  and  received, 
recover  of  the  defendant  the  value  of  the 
goods  unpaid  for  by  A.  AihaUe  v.  Barry. 

MORTGAGEE. 
Su  SaxBirr,  1.    BAXKBvrrcTy  8. 

MUTUAL  CREDIT 

See  GUABABTXB. 


NOnCE, 
See  SsBBuvy  U 


OATH. 
See  EviDBHCB,  4. 

OBLITERATION. 
Su  Divisiy  6. 

OFPICE,  ASSIGNMENT  OF. 
And  see  Clbbk  •*  tbb  Pbacb. 

An  assignment  of  the  profits  of  all  the 
offices  of  trust,  commissions,  dec  iHiich 
the  defendant  may  acquire,  is  good»  as  to 
all  offices  which  may  be  legally  assigned^ 
by  way  of  indemnifying  the  plalntii^ 
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who  has  paid  money  for  the  defendant 
Harrwgian  v.  Khpngge*  a         678 

ORDER  FOR  THE  PAYMENT  OF 
MONEY. 
See  QrAxr, 


PARTICULAR. 
See  Etidutcx,  20* 

PARTNERSHIP. 
And  9ee  Plbadikg,  3. 
The  plaintiff  carried  on  dealings  in  one 
general  and  unbroken  account,  with  A., 
one  of  the  defendants,  as  his  banker  and 
army  agent,  from  a  period  before  1807 
np  to  1819,  when  A.  became  bankrupt, 
and  a  balance  was  strack,  none  having 
been  before  struck  since  1816.  In  1807 
defendant  B.  became  a  partner  with  A., 
and  continued  so  till  1817 ;  but  the  part- 
nership was  secret,  and  unknown  to 
plaintiff  till  A.'s  bankruptcy,  defendant 
D.  never  interfering  (to  the  knowledge 
of  plaintiff)  in  the  business  carried  on 
by  A.  At  the  expiration  of  the  parmer- 
ship  in  1817,  a  balance  was  due  from 
defendants  to  plaintiff:  between  the  expi- 
ration of  the  partnership  and  A.'s  bank- 
ruptcy. A.  paid  to  plaintiff,  and  also 
received  from  plaintiff,  several  sums.  In 
an  action  against  the  defendants  for  the 
balance  due  from  them  at  the  expiration 
of  the  partnership  (A.  having  pleaded 
his  bankruptcy  and  certificate,)  Held, 
that  B.  might  consider  the  sums  paid  by 
A.  to  plaintiff,  after  the  expiration  of  the 
partnership,  as  paid  in  reduction  of  the 
balance  due  at  the  expiration  of  the  part^ 
nership,  and  might  take  credit  for  them, 
without  giving  credit  for  any  sums  re- 
ceived-after the  expiration  of  the  part- 
nership by  A.  on  account  of  plaintiff. 
Bnoke  T.  Enierhy.  70 

PERJURY. 
8u  PmACTXCBy  7. 

PILOT  ACT. 
See  PLXAvm*,  1<K 

PLEADING. 

Andeu  Pbacttcx,  1.    Biu.  or  EzcBAirftx. 

1.  To  an  avowry  by  executors  for  rent  due 
in  the  testator's  life,  it  is  no  plea,  **  that 
the  testator  levied  a  sufficient  distress  for 
the  same  rent,"  unless  it  be  also  averred 
that  the  rent  was  thereby  satisfied. 
JJn^Mtn  V.  Warren,  Sf 

t.  A  release  was  given  by  plaintifis  to  A. 
one  of  two  partners,  with  a  provision 
that  it  should  not  prejudice  any  claims 
which  plaintiffs  might  have  against  B., 
the  other  partner ;  and  that,  in  order  to 
enforce  the  claims  against  B.,  it  should 
be  lawful  for  plaintiffs  to  sue  A.,  either 
joiotly  with  B.  or  separately.    In  an  ac- 


tion by  plaintiflfo  against  A.  and  B.,  this 
release  having  been  pleaded  by  A.,  and 
set  out  on  oyer  in  the  replication,  with 
an  averment  that  the  action  was  prose- 
cuted against  A.  jointly  with  B.,  for  the 
purpose  of  enabling  plaintiffs  to  recover 
payment  of  moneys  due  from  B.  and  A. 
to  plaintiffs,  either  out  of  the  joint  estate 
of  B.  and  At  or  from  B.  or  his  separate  , 
estate,  the  replication  was  demurred  to, 
and  die  demurrer  overruled.  &%  v. 
Farhea,  38 

8.  Plaintiff  employed  defendant  in  1808  to 
lay  out  money  for  him  in  the  purchase 
of  an  annuity,  and  discovered  in  Febru- 
ary, 1814,  that  the  security  provided  by 
the  defendant  was  void  within  the  defend- 
ant's own  knowledge,  at  the  time  of  the 
purchase.  In  Jannaiy,  1620,  plaintiff 
sued  defendant  in  aetnimptUy  for  breach 
of  an  implied  contract  to  provide  good 
security:  HM,  that,  the  action  proceed- 
ing on  the  contract  and  not  on  the  fraud, 
the  statute  of  limitations  was  a  good  bar, 
Brown  v.  Hnoard,  73 

4.  Goods  in  the  possession  of  a  bankrupt, 
and,.but  for  the  t»aakruptcy,  his  property, 
being  taken  in  execution  after  the  aet  of 
bankriiptcy»  but  two  months  before  the 
issuing  of  a  commission  against  the 
bankrupt,  where  (in  aMttmjpn^  by  the 
assignees  of  the  bankrupt,  on  a  guarantee 
given  to  the  bankrupt,)  described  in  the 
declaration  as  the  goods  of  the  bankrupt : 
Held,  that  such  description  was  proper. 
Sttmpwn  V.  Burten.  89 

6.  Plaintiff,  as  administrator,  declared  in 
aaeumpnt  that  defendant,  for  certain  fees 
to  be  paid  him  by  intestate,  undertook,  as 
attorney,  to  investigate  and  see  that  a 
title  about  to  be  conveyed  to  intestate 
was  a  good  one :  breach,  that  he  omitted 
to  do  so,  and  that  intestate  in  consequence 
took  an  inaufiloient  title,  whereby  his 

eersooal  estate  was  injured.    Defendant 
aving    demurred,  the    demurrer  was 
overruled.    K$ughieY*Qwarh9»  I  OS 

6.  A  declaration  on  a  replevin  bond  (oon- 
ditioned  for  the  plaintiff  in  replevin  to 
appear  at  the  coonty  court  and  prosecute 
his  suit  with  effect,  and  make  a  return 
of  the  cattle,  goods,  &c.  distrained,  if  n 
return  should  be  adjudged,)  after  ailing 
that  the  plaint  was  removed  into  the  court 
above,  that  the  defendant  avowed,  and 
that,  plaintiff  in  replevin  having  omitted 
to  plead  to  the  avowry,  a  judgment  for  a 
return  ^as  awarded,  averred,  that  the 
plaintiff  in  replevin  did  not  proseonte  his 
suit  with  effect.  A  plea,  that,  after  the 
judgment  for  a  return,  a  writ  to  inquh^ 
of  9ie  arrear  of  the  rent  and  the  value 
of  the  cattle,  goods,  dec.  distrained,  was 
prayed  by  the  avowant,  granted,  and  ex- 
ecuted, and  that  thereupon  avowant  had 
judgment  to  recover  the  arrear  of  rent 
found,  together  with  a  sum  for  his  eoits 
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and  damages,  was  held  ill  on  demurrer. 
Turtury.  Turner.  107 

7.  The  declaration  stated,  that  in  considera^ 
tion  plaintiff  would,  at  the  request  of  de- 
fendant, lend  him  a  horse,  defendant 
promised  to  take  proper  cart  of  the  hone, 
and  return  him  to  pttdntiff  m  at  good  a 
eondition  as  he  was  at  the  time  of  the 
promite,  or  paif  fifteen  guineas  ^  the  con- 
tract proved  was,  in  addition  to  these 
terms,  that  the  defiruiant  should  find  the 
horse  meat  for  his  work:  Held,  that  the 
contract  was  sufficiently  stated  in  the 
declaration,  and  according  to  its  legal 
effecL    Handford  v.  Palmer.  859 

8.  Declaration,  that  defendant,  ^n  consider- 
ation, dec,  promised  to  invest  plaintiff's 
money  on  good  security ;  breach,  that  he 
invested  it  on  bad  security ;  pleas,  gene- 
ral issue  and  statute  of  limitations; 
replication,  thi.t  defendant  promised  as 
atMOve,  within  six  years ;  proo^  that  with- 
in that  time  defendant  acknowledged  the 
security  to  be  bad,  and  promised  that 
plaintiff  should  be  paid:  Held,  that  plain- 
tiff could  not  recover,  the  declaration 
stating  no  debt  to  which  the  subsequent 
proihise  could  be  applied. 

Held,  also,  that  the  defendant  was  not 
liable  on  a  count  upon  an  account  stated ; 
nor  on  a  count  for  money  had  and  re- 
ceived, as  having  received  money  for 
one  purpose  and  applied  it  to  another. 
Whitehead  v.  Howard.  878 

9.  If,  in  covenant  for  non-repairing,  the 
covenant  contains  an  exception  of  "  ca- 
sualties by  fire,"  it  is  fatal,  on  non  est 
factum,  if  the  covenant  be  stated  in  the 
declaration  without  such  exception ;  and 
fhe  court  will  refuse  to  permit  the  plain- 
tiff to  amend  on  paying  the  costs  of  the 
trial.    Browne  v.  KnilL  89ft 

to.  In  an  action  against  the  master  of  a 
ship  for  penalties  under  the  34th  section 
of  the  pilot  act,  the  declaration  must  al- 
lege that  the  unlicensed  pilot  offered  to 
the  maaier  to  take  charge  of  the  ship ;  or, 
that  such  pilot  offered  to  take  such  charge 
m  the  presence  of  the  master;  and  it  is  not 
sufficient  merely  to  follow  the  words  of 
the  section.    Peake  v.  Carrington.      899 

11.  An  avowry  "by  one  of  several  co-heirs 
in  gavelkind  in  his  own  right,  with  a 
cognisance  as  bailiff  of  the  other  co-heirs, 
is  sufficient,  without  averring  an  authority 
to  distrain  from  the  other  co-heirs.  Leigh 
y.  Shepherd.  465 

IS.  In  a  declaration  in  debt  in  G.  B.  a 
referenc  to  the  dausum  fregit  of  the  writ 
is  not  Lecessarjr;  and  an  averment,  under 
a  videlicet,  that  the  court  was  sitting  on  a 
day  in  vacation,  may  be  regarded  as 
surplusage.     Luekett  v.  Plummer.      659 

18-  Tenants  in  common  may  sue  in  cove- 
nant, for  neglect  of  repairs,  the  lessee  of 
a  house,  who,  subsequently  to  the  demise, 
bat  before  the  breach  alleged,  becomcfs  a 


co-tenant  of  the  plaintiffs  in  the 
house.     Yates  v.  Cole.  660 

14.  In  replevin,  plea  of  a  former  distress 
fur  the  same  rent,  without  adding  that 
the  rent  was  satisfied,  is  bad.  Hudd  v. 
Raoenor.  662 

POWER. 

Devisee  for  life,  with  a  power  enabling  her, 
in  consideration  of  marriage,  to  revoke 
the  uses  limited  to  her,  and  to  appoint  to 
such  uses,  and  with  such  powers  and 
provisoes,  and  in  such  manner  as  was 
by  her  afterwards  done,  by  a  deed  of  set^ 
tlement,  in  consideration  of  marriage, 
revoked  the  uses,  and  appointed  the  lauds, 
to  hold  to  the  use,  after  the  marriage,  of 
her  husband  for  life,  sans  waste;  and 
after  his  decease,  to  the  use  of  herself 
for  life,  sans  waste;  with  remainder  to 
divers  other  uses,  for  the  benefit  of  the 
issue  of  that  marriage,  and  also  of  the 
issue  of  the  appointor ;  remainder  as  she 
should  by  will  appoint,  with  remainder 
to  the  use  of  herself  in  fee.  The  settle- 
ment contained  a  power  for  the  husband 
and  wife,  from  time  to  time,  when  in  pos- 
session of  the  premises  so  limited  to  them 
for  their  lives,  by  indenture  to  demise 
such  premises  as  then  were  leased  for 
lives,  or  for  years  determinable  on  lives, 
to  any  persons,  in  possession  or  reversion, 
for  one,  two,  or  three  lives,  so  as  there 
were  not  thereon  any  greater  estate  or 
interest  subsisting  at  any  one  time,  than 
what  would  be  determinable  on  the  drop- 
ping of  three  lives ;  and  so  as  there  were 
reserved  the  ancient  and  accustomed 
yearly  rents,  duties,  and  services,  or  more, 
or  as  great  or  beneficial  rents,  duties,  and 
services,  or  more,  or  a  just  proportion  of 
such  ancient  or  the  then  reserved  rents, 
dec.  (except  heriots,  which  might  be 
varied  at  will ;)  and  so  as  there  were  eon" 
tained  in  every  such  lease  a  power  of  re- 
entry  for  non-payment  of  the  rent  thereby 
to  be  reserved, -  and  also,  by  indenture  to 
demise  any  of  the  premises  for  any  term 
absolute,  not  exceeding  SI  years,  in  pos- 
session, and  not  in  reversion ;  so  as  there 
were  reserved  so  much,  or  as  great  and 
beneficial  yearly  and  other  rent  and  rei^ts, 
and  other  services  proportion  ably,  as  then 
were  therefore  paid  and  yielded,  oi  the 
best  and  most  improved  yearly  rent  and 
rents  that  could  be  reasonably  had  or 
obtained  for  the  same,  without  taking 
any  fine ;  and  so  as  in  every  such  lease 
there  were  contained  a  clause  of  re-entry, 
in  case  the  rents  reserved  were  unpaid 
by  the  space  of  28  days :  and  also,  by  in- 
denture to  demise  any  of  the  premises 
wherein  or  whereupon  any  mine  or  mines 
should  be  open,  or  any  person  should  be 
willing  to  open  any  mine,  for  any  term 
not  exceeding  81  years  in  possession,  so 
as  upon  every  such  lease  there  were  re- 
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served  such  share  of  the  produce,  or  such 
yearly  rent,  as  could  reasonably  be  ob- 
tained without  taking  any  fine ;  and  so  as 
the  lessees  were  not  by  any  express 
clause  freed  from  impeachment  of  waste, 
other  than  in  the  necessary  and  reason- 
able working  thereof;  and  so  as  there 
were  inserted  such  proper  and  usual 
covenants  for  the  effectually  winning 
and  working  the  mines,  and  smelting  the 
ore,  and  doing  other  acts,  as  were  usually 
inserted  in  leases  of  the  like  nature. 
The  lands  m  the  declaration  mentioned 
had  been  and  were  leased,  and  were 
under  and  subject  to  a  lease,  for  a  term 
of  years  determinable  on  lives.  The 
husband,  after  the  marriage,  by  indenture, 
in  consideration  of  the  former  lease  and 
of  lObL  and  of  the  yearly  rents,  duties, 
payments,  services,  articles,  covenants, 
provisoes,  and  agreements  thereinafter 
specified  and  reserved  on  the  part  of  the 
lessees,  demised  the  lands  in  question  for 
99  years,  if  three  or  either  of  them  should 
so  long  live,  paying  the  yearly  rent  of  2L 
by  equal  portions,  at  Michaelmas  and 
Lady-day,  with  a  couple  of  fat  capons,  or 
1«.  ii  in  lieu  thereof,  at  the  election  of 
the  lessor ;  and  also  a  heriot  of  the  best 
beast,  or  40s,  in  lieu  thereof,  upon  the 
death  of  every  tenant  dying  in  posses- 
sion; and  the  like  upon  every  assignment, 
sale,  forfeiture,  or  alienation ;  and  also 
the  lessees  yielding  and  doing  constant 
suit  of  mill,  paying  such  toll  and  multure 
as  others  grinding  their  com  there  should 
pay.  The  lease  contained  a  covenant 
by  the  lessees  to  pay  the  yearly  rent  of 
2iL,and  the  duties,  heriots,  suits,  services, 
and  other  reservations,  at  the  time  and 
in  the  manner  limited  and  appointed  for 
payment  and  performance  of  the  same, 
or  else  the  several  sums  reserved  in  lieu 
thereof;  with  a  proviso,  that  if  at  any 
time  the  rent  of  2/,,  and  every  or  any  of 
the  ditties,  services,  reservations,  and  pay- 
ments thereby  reserved,  or  any  part,  should 
be  unpaid  or  undone  by  15  days  next  over 
or  after  any  of  the  times  whereat  or  where- 
upon the  same  ought  to  be  paid,  dune,  or 
performed,  and  no  sufficient  distress  or  d4s* 
tresses  could  or  might  be  taken  upon  the 
premises ;  or,  if  the  lessees  should  leave 
the  premises  in  decay  six  months  af^er 
view  had  and  notice  given  or  should 
commit  any  wilful  waste,  or  grind  their 
com  at  any  other  mill  (the  lessor's  mill 
being  in  repair ;)  or  if  the  lessees  should 
assign  without  license,  or  if  any  default 
should  be  by  the  lessees  made  in  the 
pajrment  or  performance  of  all  or  any  of 
the  reservations,  covenants,  and  agree- 
ments thereinbefore  on  their  parts  con- 
tained, then  the  lessor,  and  the  person  to 
whom  the  freehold  of  the  premises  should 
belong,  might  re-enter.  Upon  the  trial  of 
an  ejectment,  evidence  was  received  that 
VOL.  VI.  45 


the  usual  and  accustomed  form  of  leases 
of  the  estate  contained  in  the  marriage- 
settlement,  for  lives  or  years  determinable 
on  lives,  as  well  prior  as  subsequent  U) 
that  setUement,  was  with  a  conditional 
proviso  of  re-entry  .similar  to  that  in  this 
indenture. 

Held,  that  the  lease  was  a  good  execu- 
tion of  the  leasing  power. 

And,  that  the  evidence  of  the  former 
leases  was  well  received.  Smith  v.  Doe 
dem.  Jersey.  473 

PRACTICE. 

1.  A  misnomer  of  the  plaintiff  can  only  be 
taken  advantage  of  by  plea  in  abatement, 
and  affords  no  ground  for  setting  aside 
proceedings  on  motion.    Morley  v.  Law. 

34 

2.  Where  a  prisoner  who  had  been  charged 
with  a  declaration  as  of  Trinity  term, 

1819,  absconded  during  the  long  vacation, 
and  did  not  relum  to  custody  till  Hilary 
term,  1820,  the  court  would  not  discharge 
him  though  the  plaintiff  had  not  signed 
judgment  by   the   end  of  Hilary  term, 

1820.  Grimes  v.  Joseph.  35 

3.  The  court  refused  to  set  aside  as  irregu- 
lar a  bill  filed  against  the  warden  of  the 
Fleet,  on  the  day  after  the  essoin  day  of 
Ea-ster  term,  entitled  as  of  Easter  term, 
and  accompanied  with  a  notice  to  plead 
in  four  days,  the  plaintiff  not  having 
signed  judgment  within  eleven  days  after 
the  filing  of  the  bill.    Bolton  v.  Eyks.  51 

4.  Affidavit  to  hold  to  bail,  stating  that  R. 
M.  was  justly  and  truly  indebted  uuto  the 
said  J.  W.  in  the  sum  of,  &c.  and  upwards  : 
"as  the  acceptor  of  a  certain  bill  of  ex- 
change, bearing  date,  &c.,  drawn  by  the 
said  J.  W.  for  a  valuable  consideration 
on,  and  accepted  by  the  said  R.  M.,  pay- 
able two  months  after  the  date  thereof, 
and  due  at  a  day  now  past :"  Held,  to 
contain  a  sufficient  description  of  the 
debt.     Warnisley  v.  Macey.  338 

5.  Affidavits  to  hold  to  bail:  one  by  A.  B., 
stating  C.  D.  to  be  "  justly  and  truly  in- 
debted to  this  deponent"  in  a  certain  sum, 
"as  endorsee"  of  bills  of  exchange  "drawn 
by  E.  F.  upon,  and  accepted  by,  C.  D., 
payable  to  the  order  of  Jhe  said  E.  F.,  at 
a  certain  day  now  past,  and  endorsed  to 
this  deponent"  The  other,  by  A.  B., 
stating  G.  H.  to  be  "  justly  and  truly  in- 
debted to  this  deponent"  in  a  certain  sum, 
"  as  endorsee  of  a  certain  bill  of  exchange 
drawn  by  E.  F.  upon,  and  accepted  by, 
the  said  G.  H.,  payable  to  the  order  of 
the  said  E.  F.  at  a  certain  day  now  past:" 
Held,  to  contain  a  sufficiently  certain 
description  of  the  respective  debts  of  C. 
D.  and  G.  H.  Lamb  v.  Neweomb,  Same 
V.  Edwards.  343 

6.  A  turnkey  ^cannot  be  bail.  Daly  v. 
Biooshoff.  359 

7.  The  court  will  not  set  aside  the  justifies- 
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tioD  •f  bail  on  atebttfi  or  ]>erjucy  subse- 
qaently  discovered,  but  will  leave  the 
party  to  his  indictment  for  perjury.  Shee 
V.  Ahboi.  619 

PRINCIPAL  AND  AGENT. 
See  Factok. 

PRISONER. 
See  PsACTiGB,  1. 

PRIVILEGE. 
See  ATToairiT,  2. 

PROMISSORY  NOTE. 
A  promissory  note,  by  which  the  makers, 
as  exeeutorifjointlv  and  eeveraUy,  promise 
to  pay  on  demanOt  with  interest,  renders 
them  personally  liable.  CkUdt  v.  Mo- 
nins.  460 

PROMOTIONS^  1. 


RECOVERY. 
See  Tmm  ▲»  RacoTaaiu,  Pbactics  of 

PAMXKft. 

A.  was  seised  of  an  estate  for  life;  re- 
mainder to  his  sons,  B.,  C,  D.,  and  £.,  in 
tail,  in  such  shares  and  proportions  as 
A.  should  appoint  by  will.  In  1807,  A., 
B.,  C,  and  D.  conveyed  the  entirety  of 
the  premises  to  make  a  tenant  to  the 
preeapet  so  that  one  or  more  recoveries 
should  be  suffered,  in  which  A.,  B.,  C, 
D.,  and  E.  should  be  vouchees  for  the 
purpose  of  barring  all  estates  tail:  a  re- 
covery was  then  suffered,  in  which  B., 
and  €1.  were  vouched.  In  1809,  A.,  B., 
C  D.,  and  E.  conveyed  all  the  premises 
to  make  a  tenant  to  the  pfwdpe,  in  a  re- 
covery which  was  suffered  in  1810,  in 
which  E.  was  vouched ;  and,  in  1811,  a 
recovery  was  suffered,  in  which  D.  was 
vouched. 

Htldj  that  by  these  conveyances  and 
recoveries,  the  estates  tail  in  B.,  C,  D., 
and  E.  were  well  barred.  CoUyer  v.  Mor 
son.  686 

RB-E?rrRY. 
See  Powsa. 

REFEREE. 
See  TaovsB. 

REGUL.B  GENERALia 
See  FisKs  avd  Rxcovtaias,  5.   Eisctwist. 

RENEWAL  PINE. 
A.  being  possessed  of  certain  premises  held 
under  an  archbishop  by  lease,  renewable 
from  time  to  time  on  payment  of  certain 
fines  and  fees,  demises  the  premises  for 
a  term  to  B.,  who  covenants  **that  he 
will,  from  time  to  time,  and  at  every  time 
during  the  said  term,  pay  to  A.  or  the 
archbishop,  such  part  of  the  fine  and  fees 
which,  upon  every  renewal  by  A.  of  the 


lease  bv  which  he  holds  the  premises 
demise<^  shall  be  paid,  or  payable,  by  A. 
in  respect  of  the  premises  demised  to  B.** 

A.  afterwards  renews  his  lease  under  the 
archbishop  for  a  period  exceeding,  by 
five  years,  the  term  demised  to  B. :  Heldf 
that  B.  was  not  liable,  upon  this  cove- 
nant, to  pay  the  whole  of  the  fine  and 
fees  incurred  by  A.  upon  the  renewal  of 
bis  lease  to  the  extent  above  mentioned,  . 
but  only  a  part  of  such  fine  and  fees, 
commensurate  with  the  interest  which 

B.  had  acquired  in  the  premises.  Chart' 
ton  V.  Driver,  346 

RENT  ARREAR. 

See  LAiTOLoaD  aitd  Txvaitt,  3,  4,  6. 

Powxa. 

REPLEVIN. 
And  see  Attobitkt.  1.    Pi.xadi  v»,  6, 14 

RXPLXVIV  BovD. 

1.  By  a  settlement  made  on  the  marriage 
of  Sir  H.  J.  P.,  the  estate  T.  waa  settled 
to  the  use  of  Sir  H.  J.  P.  for  life,  re- 
mainder to  his  first  and  other  sons  iu 
tail  male,  reversion  to  Sir  H.  J.  P.  the 
settlor,  in  fee.  There  was  issue  of  the 
marriage  a  son,  J.  P.  who  attained  the 
age  of  twenty-one,  but  died  in  1767  with- 
out issue,  leaving  Sir  H.  J.  P^  his  father, 
him  surviving.  J.  P.  took  upon  himself, 
among  other  things,  to  devise  the  estate 
T.  to  his  father  for  life,  with  remainder 
to  his  sisters  of  the  half-blood,  M.  and  A. 
in  fee.  Sir  H.  J.  P.  accepted  certain 
benefits  under  this  will;  and  in  1769,  de- 
vised the  estate  T.  (after  the  deaths  of 
his  daughters  M.  and  A.  without  issue 
male)  to  H.  P.  for  life,  wiih  several  re- 
mainders over.  In  an  action  of  replevin, 
by  a  person  claiming  under  the  will  of 
Sir  H.  J.  Pm  the  avowan^  who  claimed 
as  heir  of  A.,  read  in  evidence  the  an- 
swer of  the  real  plaintiff  to  a  bill  filed 
against  him  by  the  avowant,  in  which 
answer  the  real  plaintiff  admitted,  that  he 
believed  that  certain  articles  of  agree- 
ment between  Sir  H.  J.  P.  and  his  son  J. 
P.,  were  made  in  the  year  1766,  whereby 
J.  P.  agreed  to  pay  700iL,  and  an  annuity 
of  200?.  per  annum  to  his  father,  who,  in 
consideration  thereof,  agreed  to  convey 
estate  T.  immediately  to  his  son,  subject 
to  a  proviso,  that  if  the  son  should  die  in 
the  lifetime  of  the  father,  the  conveyance 
was  to  be  wholly  void.  Held^  that  Sir  H. 
J.  P.  was  not,  by  accepting  benefits  under 
the  will  of  J.  P.,  divested  of  the  reversion 
in  estate  T. ;  that  M.  and  A.  took  nothing 
in  the  estate  under  the  will  of  J.  P. ;  and 
that,  on  the  trial  it  was  not  necessary  for 
the  judge  to  direct  the  jury  to  presume, 
that  some  conveyance  of  the  reversion 
in  fee  had  been  made  by  Sir  H.  J.  P.  to 
his  son  J.  P. 

2.  The  letters  of  a  party,  under  whom  the 
plaintiff  did  not  claim,  were  held  inad- 
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missibte  fts  e^idenee  to  affect  the  plain- 
tars  title.    Haiford  v.  Dillon.  12 

REPLEVIN  CLERK. 
See  Attobhkt,  I. 

REPLEVIN  BOND. 

Sureties  in  a  replevin  bond  are  not  dis- 
charged by  the  ezecntion  of  a  writ  of  in- 
qnirj,  under  17  Car.  3,  c.  19,  s.  28,  and  a 
judgment  thereon  fur  avowant  to  recover 
the  arrear  of  rent  found,  together  with  a 
sum  for  his  costs  and  damages.  T\imor 
V.  TWfMT.  107 

REQUESTS,  COURT  OF. 
See  ATTomvxT,  S. 

REVOCATION. 
See  BsviBx,  6. 


SEWERS. 

The  decree  of  the  commisnioners  of  sewers 
is  not  conclusive  against  a  fiarty  residing 
within  the  district  over  which  they  pre- 
side ;  but  such  par^  may  prove,  in  an 
action  brought  against  a  defendant  for 
taking  goods  to  satisfy  the  rate,  that  he 
derives  no  benefit  from  the  sewer  on  ac- 
count of  which  he  is  rated.  Simfordv, 
Hamaton,  691 

SHERIFF. 
I.  The  trustees  of  an  outstanding  satisfied 
term,  assigned  in  trust  to  attend  the  in- 
heritance, may  sue  the  sheriff  for  not  re- 
taining, after  notice  to  do  so,  in  an  exe- 
cution against  the  tenant,  a  year's  rent 
due  to  the  landlord. 

S.  A  notice  to  the  sheriff  in  such  case, 
stating  that  tlie  rent  was  due  to  J.  W. 
and  the  mortgagees  of  his  estate,  and 
signed  by  a  person  who  was  not  the  re- 
ceiver appointed  by  the  mortgage  deed, 
was  held  sufficient 

3.  The  sheriff  is  liable,  in  such  case, 
if  he  remove  any  of  the  tenant's  goods 
without  retaining  the  year's  rent  Colyer 
v.  Speere*  67 

t.  Where  a  sheriff  by  mistake  returned  to 
a  fieri  fadas  that  he  had  a  sum  in  his 
htmds  to  be  paid  to  the  plaintiffs,  when 
in  truth  he  had  not,  the  sum  in  question 
having  been  paid  (through  want  of  cau- 
tion in  the  sheriff's  officer)  to  the  solici- 
tor of  a  commission  of  bankrupt  issued 
against  the  defendant,  under  which  com- 
mission one  of  the  plaintiffs  was  an  as- 
signee :  Held,  that  this  plaintiff  knowing 
of  such  payment  and  having  omitted  to 
make  an  early  objection  to  it,  the  sheriff 
was  absolved  from  paying  to  the  plain- 
tiffs the  sum  mentioned  in  his  return. 
Tmnlimon  v.  Shyrm.  77 

SHIP. 

Sm  BAVxavpTCT,  3.   IsriumAircs.  CHABTsa- 

Fabtt. 


STAMP. 
The  following  letter  from  F.  and  Co.  to  their 
correspondents  8.  and  Co^  "Gentlemen, 
we  request  you  will  pay  to  Messrs.  H.  C. 
and  son,  or  their  oMer,  out  of  the  first 
proceeds  that  become  due  of  our  stock 
of  gunpowder  now  in  your  hands,  BOOL, 
and  charge  the  same  to  our  account," 
was  held  an  order  for  the  payment  of 
money,  under  65  Geo.  3,  c.  164>  and  liable 
to  be  stamped  as  such,  and  not  with  an 
agreement  stamp,  ahliough  the  letter 
formed  part  of  a  correspondence  between 
the  three  houses,  being  f<^lowed  by  a  let- 
ter to  H.  C.  and  son  from  S.  and  Co.,  pro- 
mising CO  pay  as  directed, /MvoMfetf  they 
should  be  in  funde  for  the  purpoee,  and  by 
other  letters  between  the  houses  of  r. 
and  Co.  and  S.  dt  Co.  relating  to,  and  con- 
firmatory of^  the  same  order.  BuUa  v. 
Swann.  78 

SURETIES. 
See  Rbplxviv  Bovn. 


TENANTS  IN  COMMON. 
See  PLXADiirc,  13. 

TTTHES. 

See  FivBs  avb  Rbcovbbixs,  Pbacticb  ov 

Paisiko,  4. 

TOLL. 
By  the  3  G.  8,  c.  67,  (local  act,)  under  which 
a  turnpike  gate  was  erected  at  L.,  the 
toll,  when  carriages  passed,  was  imposed 
on  the  carriages,  not  on  the  horses  draw- 
ing them,  and  persons  having  paid  on 
passing,  were,  on  their  return  the  same 
day,  exempt  from  tolL  By  the  49  G;.  3, 
c  28,  (local  act,)  appljring  to  the  same 
turnpike,  and  reciting  the  former  act,  the 
old  tolls  were  repealed,  and  the  new  toll, 
when  carriages  passed,  was  imposed,  not 
on  the  carriages,  but  on  the  horses  draw- 
ing them :  in  the  latter  act,  all  the  provi- 
sions, regulations,  and  clauses  of  the 
former  were  continued  as  fully  as  if  they 
had  been  re-enacted:  Held,  that  where 
the  toll  impoaed  by  the  latter  act,  had 
been  paid  for  horses  passing  with  a  car- 
riage, those  horses  were  exempted  from 
toll  on  returning  the  same  day,  though 
with  a  different  carriage.  Chray  v.  iSAiA 
Ung.  30 

TRESPA8& 
See  CoirsTABLBS.    EvtDBKci,  18.    Tbovbb. 

TROVER. 
A.  sued  B.,  in  trespass  for  taking  a  filly; 
B.  justified  that  the  filly  belonged  to  C^ 
and  was  taken  by  C.'s  command.  Ver- 
dict for  A.,  with  damages,  subject  to  an 
award  by  1).,  to  whom  the  filly  was  de- 
livered with  the  consent  of  A.  and  C,  in 
order  that  D.  might  determine,  in  a  given 
time,  whether  the  filly  was  marked  with 
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a  certain  scar;  in  case  the  scar  should 
appear,  the  verdict  for  A.  to  stand.  D., 
by  his  award  in  dae  time,  stated  that  the 
scar  had  appeared,  and  ordered  the  ver- 
dict to  stand.  Ten  days  after,  C.  de- 
manded the  filly  of  A.,  who  refused  to 
deliver  it ;  a  month  afterwards  C.  sued 
D.  in  trover  for  the  filly:  Held,  that  this 
detention  of  the  filly  by  D.  did  not  amoxmt 
to  a  conversion.    Gunion  v.  Nur$e»    447 

TRUSTEE. 
iSSee  BasBirr,  1« 

TURNPIKE. 
iSseToLL. 


VARIANCE. 
Su  PLXADijre,  9. 


USAGE. 
Su  Evxnuicsy  18. 


USE  AND  OCCUPATION. 
See  LurDLomn  aitd  Tbitaitt,  6. 

UNDERWRITERa 
See  IirivBAKcx. 


WARDEN  OF  THE  FLEET. 
See  Pbactick,  3. 

WARRANT  OF  ATTORNEY. 
If  the  defeasance  on  a  warrant  of  attorney 
state  that  it  is  given  to  secure  the  pay- 
ment of  a  sum  on  demand,  and,  in  case 
default  shall  be  made,  then  judgment  to 
be  entered  up  and  execution  issue,  an 
actual  demand  must  be  made ;  and  a  pro- 
posal to  settle  amicably  does  not  amount 
to  such  a  demand.      NiehoU  v.  BronUey. 

WITNESS. 
See  EviDEKCK,  4  to  17. 

WRIT  OF  INQUIRY. 
See  RiPLXvxv  Bovn. 
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CASES 

ARGUED  AND  DETERMINED 

Ur  THS 

COURT  or  KING'S  BENCH. 

In  the  First  Year  of  the  Reion  of  George  IV. 


WOOKEY  V.  POLE,  Bart,  and  Others. 

An  excheauer  bill,  the  blank  in  which  was  not  filled  up,  having  been  placed  for  sale  in  the 
hands  of  A.,  he,  instead  of  selling  it,  deposited  it  at  his  banker's,  who  made  him  advances 
to  the  amount  of  its  value.  A.  afterwards  becoming  bankrupt,  it  was  held  by  three  justices, 
Bayley,  J.,  dissentiente,  that  the  owner  of  the  exchequer  bill  could  not  maintain  trover  against 
the  bankers,  the  property  in  such  an  exchequer  bill,  like  bank  notes  and  bills  of  exchimge 
endorsed  in  blank,  passing  by  deUvery. 

This  was  an  action  of  trover  for  an  exchequer  bill,  for  the  payment  of  1000/. 
and  interest.  The  defendants  pleaded  the  general  issue ;  and  the  cause  coming 
on  to  be  tried  at  the  sittings  in  London,  after  Michaelmas  term,  1816,  before 
the  lord  chief  justice,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  upon  the  following  case : 

The  plaintiff  was,  on  the  1st  of  November,  1817,  proprietor  and  possessor 
^-.  of  a  legal  and  valid  exchequer  bill,  *worded  and  signed  as  follows,  «•  No. 

-^  8333,  12  May,  1817.  By  virtue  of  an  act  of  parliament  quinquagesimo 
Septimo  Geo.  3,  Regis,  for  raising  the  sum  of  24,000,000/.  by  exchequer  bills, 
for  the  service  of  the  year  1817,  tnis  bill  entitles  or  order,  to 

one  thousand  pounds,  with  interest  af^r  the  rate  of  2|c/.  per  centum  per  diem, 
payable  out  of  the  first  aids  or  supplies  to  be  granted  the  next  session  of  parlia- 
ment,, and  this  bill  is  to  be  current  and  pass  in  any  of  the  public  revenues,  aids, 
taxes,  or  supplies,  or  at  the  receipt  of  exchequer  at  Westminster  afler  the  5th 
day  of  April.  Dated  at  the  Exchequer  the  12th  day  of  May,  1817.  If  the 
blank  is  not  filled  up,  the  bill  will  be  paid  to  bearer. 

"Grenville. 

"N.  B.  The  checks  must  not  be  cutoff." 

Early  in  the  month  of  November  the  plaintiff  sent  such  exchequer  bill  by 
his  wife  to  Messrs,  Pawsey  and  Eaton,  who  were  then  stockbrokers,  carrying 
on  business  in  copartnership,  for  the  purpose  of  being  sold,  and  the  wife  deli- 
vered it  to  them,  with  orders  to  sell  it  for  the  plaintiff,  and  to  invest  the  pro- 
ceeds of  such  sale  in  5  per  cent,  stock  in  the  plaintiff's  name.  They,  however, 
did  not  seU  the  exchequer  bill  as  they  were  directed,  nor  did  they  buy  any 
stock  for  the  plaintiff,  but  took  the  bill  so  delivered  to  them  to  the  defendants, 
(who  carry  on  business  in  partnership  as  bankers,  and  with  whom  Pawsey  and 
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Eaton  had  a  banking  account,)  deposited  it  with  them,  the  same  still  continuing 
in  blank  as  to  the  name  of  any  payee,  and  in  consequence  of  such  deposit,  got 
them  to  place  to  the  credit  of  their  banking  account  a  sum  of  800/.  on  the  7th 
November  afterwards,  and  another  sum  of  200/.  on  the  8th  of  the  same  month, 
before  the  defendants  had  any  knowledge  '^of  the  circumstances  or  terms  p^o 
upon  which  Pawsey  and  Eaton  held  the  same  bill ;  but  the  defendants  did  >- 
not  place  the  exchequer  bill  to  the  credit  of  Pawsey  and  Eaton.  The  latter 
afterwards,  at  various  times,  paid  in  to  the  credit  of  their  banking  account  with 
the  defendants,  moneys  amounting  to  300/.  and  upwards,  and  also  drew  moneys 
out  at  various  times ;  and  on  the  27th  January,  1818,  they  had  drawn  out  of 
defendants*  hands  all  the  funds  to  their  credit  within  46/.  10«.,  and  the  balance 
still  remains  unsetded.  The  plaintiff,  as  soon  as  he  was  informed  of  this  mis- 
conduct of  Pawsey  and  Eaton,  being  the  14th  January,  1818,  applied  to  the 
defendants,  explained  the  facts,  and  required  to  have  the  exchequer  bill  in  ques- 
tion delivered  up  to  him ;  but  the  defendants  refused  to  deliver  it  up  to  the 
plaintiff,  saying  t^ey  had  advanced  money  to  Pawsey  and  Eaton  on  its  secu- 
rity. The  defendants  aflerwards,  on  the  27th  January  aforesaid,  sold  the  said 
bill  on  their  own  account,  and  received  the  proceeds. 

The  case  was  aigued  in  last  Easter  term  by 

Sir  W.  Owen^  for  the  plaintiff.  The  question  in  this  ca^e  is,  whether  an 
exchequer  bill  is  to  be  considered  as  money  or  goods.  If  it  be  of  the  latter 
description,  it  may  be  followed  into  the  hands  of  a  third  person,  unless  it  be 
transferred  by  the  owner  or  under  his  authority,  or  by  sde  in  market  overt 
In  the  case,  indeed,  of  money,  bank  notes,  or  bills  of  exchange  endorsed  in 
blank,  it  has  been  held  that  trover  will  not  lie  against  a  third  person,  coming 
bona  fide  into  possession  and  giving  value ;  and  Sie  reason  assigned  for  this  is, 
because  they  are  the  circulation  of  the  country,  which  would  be  impeded  if 
pursued.  They  have  a  fixed  value ;  money  by  royal  proclamation,  and  notes 
and  bills  as  the  representatives  *of  money ;  but  exchequer  bills  constitute  p, . 
no  part  of  the  currency  of  th^  country,  nor  are  they  negotiable  instruments.  ^ 
The  exchequer  bills  are  made  for  Urge  sums,  none  under  100/.,  and  so  not 
adapted  for  the  purposes  of  currency.  They  are  issued  under  acts  of  pariia- 
nent,  passed  since  the  Revolution,  and  called  in  at  certain  times,  and  paid  off. 
All  exchequer  bills  of  late  years  have  been  issued  under  various  regulations, 
made  by  the  48  6.  8,  c.  1,  which  have  been  recognised  by  the  subsequent  acts, 
and,  among  others,  by  the  57  6.  3,  c.  2,  under  which  this  bill  issued.  Exche- 
quer bUls  are  sold  in  market  overt  as  stock,  varying  in  its  value,  being  sometimes 
at  a  premium  and  at  others  at  a  discount  In  Nightingale^  Asngntta^  v. 
Devisme^  5  Burr.  2589,  it  was  decided  that  stock  could  not  be  considered  as 
money,  and  in  Ihrd  v.  Hopkins^  I  Salk.  283,  which  was  an  action  for  lottery 
tickets.  Holt,  0.  J.,  said,  **  that  if  bank  notes,  exchequer  notes,  or  million 
tickets  are  stolen  or  lost,  the  owner  has  such  an  interest  or  property  in  them,  as 
to  bring  an  action  into  whatsoever  hands  they  are  come."  Lord  Mansfield, 
indeed,  in  Miller  v.  Bace^  1  Burr.  452,  considers  tfie  report  in  Ihrd  v.  Hopkins 
as  incorrect  in  making  Lord  Holt  speak  of  bank  notes,  exchequer  notes,  and 
lottery  tickets,  as  like  to  each  other ;  but  what  Lord  Mansfield  says  as  to 
lottery  tickets  is  applicable  to  exchequer  bills ;  he  says,  **  No  two  things  can 
be  more  unlike  tlian  a  lottery  ticket  and  a  bank  note :  lottery  tickets  are  iden- 
tteal  and  specific.  Specific  actions  lie  for  them.  They  may  prove  extremely 
unequal  in  value ;  one  may  be  a  prize,  another  a  blank.  Land  is  not  more 
specific  than  lottery  tickets  are.     A  bank  note  is  constantly  and  universally, 


both  at  home  and  abroad,  treated  as  moneys  *as  ca8h$  and  paid  and  received 


[•6 


as  eaah  ;  and  it  is  necessary  for  the  purposes  of  commerce,  that  their  cut' 
rency  should  be  esiabliaked  and  secured.^^  None  of  these  observations  apply 
to  exchequer  bills,  which,  like  stock,  rise  and  fall  in  value.  In  MacUsh  v. 
EkinSf  Say.  73,  it  was  expressly  decided  that  the  property  in  a  navy  bUl,  which 
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payable  to  plaintiff  and  his  assigns,  would  not  pass  without  tssignment. 
rhe  period  of  the  transaction  in  this  case  is  material ;  for  it  takes  place  between 
November,  1817,  and  January,  1818,  and  this  bill  was  not  to  be  taken  in  pay« 
ment  for  taxes  till  the  5th  April,  1818.  Till  that  time,  therefore,  it  could  not 
be  considered  as  cash.  Secondly,  If  an  exchequer  bill  is  to  be  considered  in 
the  nature  of  goods,  then  the  stockbroker  was  an  agent  for  selling  the  exchequer 
bill  and  investing  the  amount  in  5  per  cent,  stock,  and  an  agent  employed  in  a 
specific  act  cannot  bind  his  employer,  unless  his  authority  be  strictly  pursued. 
fhin  V.  Harrison,  3  T.  R.  757;  Patterson  v.  Task,  2  Strang.  1178;  Newsom 
T.  Thornton,  6  East,  17;  Daubeny  v.  Duval,  5  T.  R.  604;  De  Bouchot  v. 
Ooldsmid,  5  Ves.  211.  This  is  a  case  of  pawning  by  the  broker;  but  if  it 
had  been  a  sale  by  him  it  would  have  made  no  difference,  Wilkinson  v.  Exng^ 
2  Gampb.  335. 

Chitty,  contri.  This  is  a  negotiable  instrument,  like  a  bill  of  exchange  r  it 
is  transferable  before  it  is  due,  and  it  is  expressly  stated,  that  if  the  blank  be  not 
filled  up  it  will  be  paid  to  the  bearer.  Such  an  instrument  must,  therefore,  in 
its  very  nature,  be  transferable  by  delivery ;  and  in  Goldsmyd  v.  Oaden,  cited  in 
Collins  V.  Martin,  1  Bos.  ^  Pull.  649,  it  appears  that  the  lord  chancellor  was  of 
*61  ^P^^^^'^  ^^^  °^^y  ^^^^^*  endorsed  in  blanks  passed  by  delivery ;  *and  in  Col* 

^  lins  V.  Martin  it  was  held,  that  the  property  in  bills  of  exchange  endorsed 
in  blank,  deposited  with  a  banker,  to  be  by  him  received  when  due,  who  raised 
money  upon  them  by  pledging  them  to  another,  passed  to  the  pledgee,  and 
that  the  banker  having  afcerwai^s  become  bankrupt,  the  real  ovmer  could  not 
recover  -the  value.  These  authorities  are  expressly  in  point ;  for  it  is  impossi- 
ble to  distinguish  an  exchequer  bill,  in  which  the  blank  is  not  filled  up,  from  a 
bill  of  exchange  or  a  navy  bill  endorsed  in  blank. 

Cur,  ad.  vuli. 

The  case  stood  over  until  this  term,  when  there  being  a  difference  of  opinion 
on  the  bench,  the' judges  delivered  their  opinions  seriatim. 

Best,  J.  The  question  which  the  court  is  called  on  to  decide  is,  whether 
exchequer  bills  are  to  be  considered  as  goods,  or  as  the  representatives  of 
money ;  and  as  such,  subject  to  the  same  rules  as  to  the  transfer  of  the  pro- 
perty in  them  as  are  applicable  to  money.  The  delivery  of  goods  by  a  person 
who  is  not  the  owner  (except  in  a  manner  authorized  by  the  owner)  does  not 
transfer  the  right  to  such  goods ;  but  it  has  been  long  settled*  that  the  right  to 
money  is  inseparable  from  the  possession  of  it.  I  conceive  that  the  representa- 
tive of  money,  which  is  made  transferable  by  delivery  only,  must  be  subject  to 
the  same  rules  as  the  money  which  it  represents.  It  was  said  by  the  court,  in 
^-.   Higgs  V.  Holiday,  Cro.  Eliz.  746,  **  that  where  the  owner  of  *money  had 

-''  lost  the  possession  of  it,  he  had  lost  the  property  in  it,  because  it  cannot  be 
known  ;^*  and  Lord  Holt,  recognising  this  doctrine  in  the  caae  of  Ibrd  v.  Hop^ 
kins,  Salk.  283,  adds,  **  but  if  bank  notes,  exchequer  notes,  million  tickets,  or 
the  like,  are  stolen  or  lost,  the  owner  has  such  an  interest  in  them  as  to  bring 
an  action  into  whatsoever  hands  they  are  come.*'  It  is  not  because  the  loser 
cannot  know  his  money  again  that  he  cannot  recover  it  firom  a  person  who  has 
fairly  obtained  the  possession  of  it ;  for  if  his  guineas  or  shillings  had  some 
private  marks  on  them  by  which  he  could  prove  they  had  been  his,  he  ?ould 
not  get  them  back  from  a  bona  fide  holder.  The  true  reason  of  this  rule  is, 
that  by  the  use  of  money  the  interchange  of  all  other  property  is  most  readily 
accomplished.  To  fit  it  for  its  purpose  the  stamp  denotes  its  value,  and  pos- 
session alone  must  decide  to  whom  it  belongs.  If  this  be  correct  as  to  money, 
it  must  be  so  as  to  what  is  made  to  represent  money,  and  Lord  Holt  has  him- 
self so  decided.  -In  an  anonymous  case,  Salk.  126,  he  held  that  trover  could 
not  lie  by  one  who  had  lost  a  bill  of  exchange  against  one  who  had  given  for  it 
a  valuable  consideration.  The  same  judgment  was  given  in  the  case  of  a  lost 
bank  note  in  Mller  v.  Bace,  1  Burr.  452.     It  cannot  be  disputed  but  that  this 
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exchequer  bill  was  made  to  represent  money,  as  much  as  a  bank  note  or  bill 
of  exchange.  It  was  given  for  a  debt  due  from  government ;  it  is  payable  (the 
blank  not  being  filled  up)  to  bearer,  and  transferable  by  delivery ;  and  is  on  its 
face  made  current^  and  to  pass  in  any  of  the  public  revenues^  or  at  the  receipt 
of  the  exchequer.  But  it  has  been  said,  these  bills  are  not  used  as  negotiable 
'nstruments,  as  bank  bills  and  bills  of  exchange  are ;  but  are  the  objects  *of  p^ 
sale.  I  do  not  see  why  they  should  not  be  used  as  negotiable  instni-  •- 
ments ;  they  are  transferred  with  the  same  facility  as  other  bills  ;  and  I  know 
from  the  legislature  that  they  may  be  used  in  payments,  for  the  statutes  direct 
that  they  should  be  received  for  taxes.  We  also  know  that  bills  of  exchange 
are  as  frequently  sold  as  they  are  delivered  in  payment.  It  is  the  business  of 
bill  brokers  to  negotiate  these  sales.  But  the  great  point  is,  that  they  are  not 
like  goods  taken  on  the  credit  of  the  person  from  whom  you  receive  them,  but 
on4hat  of  government.  The  receiver  never  inquires  from  whom  they  come, 
further  than  to  satisfy  himself  that  they  are  genuine  bills.  Indeed,  when  they 
are  in  blank,  he  has  no  means  of  ascertaining  from  whom  they  come.  How 
could  the  defendants,  in  this  case,  find  out  that  this  bill  had  ever  belonged  to 
the  plaintiff?  It  is  the  plaintiff's  own  negligence  in  not  filling  up  the  blank, 
that  has  rendered  it  impossible  for  the  defendants  to  ascertain  that  he  had  any 
right  to  it ;  and  it  would,  therefore,  be  inconsistent  with  law  and  justice  that, 
under  such  circumstances,  he  should  be  allowed  to  call  on  them  to  make  good 
the  loss  that  has  arisen  from  the  fraud  of  his  agent.  It  seems  to  be  the 
opinion  of  Lord  Chief  Justice  Lee,  who  pronounced  the  judgment  of  the 
Court  K.  B.,  in  Hartop  v.  Hoare^  3  Atkyns,  50,  that  there  is  no  difference 
between  money^  bank  notes^  and  exchequer  bills.  His  lordship  observes, 
that  Lord  Holt  had  decided  in  Ford  v.  Hopkins,  <*  that  if  money  is  stolen 
and  paid  to  another,  the  owner  can  have  no  remedy  against  him  that  received 
it;  but  if  bank  notes,  exchequer  bills,  or  million  tickets,  or  the  like,  are 
stolen  or  lost,  the  owner  has  such  an  interest  or  property  in  them  as  to 
bring  an  action  into  whatever  hands  they  *come."  Lord  Chief  Justice  ^^ 
Lee  says,  **This  must  mean  that  the  owner  can  bring  an  action  into  ^ 
whatever  hands  they  come,  without  a  valuable  consideration  paid  for  them ; 
for  if  it  be  not  thus  understood,  what  Lord  Holt  says  here  will  not  agree  with 
his  former  opinion.*'  This  also  gives  me  the  authority  of  Lord  Holt  for  saying 
that  there  is  no  difference  between  bank  notes  and  exchequer  notes ;  and  the 
same  learned  judge  has  decided  that  bills  of  exchange  pass  as  money.  Should 
the  deposit  of  this  bill  with  the  defendants,  under  the  circumstances  in  which  it 
was  deposited,  be  considered  as  pledging  the  bill,  that  circumstance  will  make 
no  difference,  if  the  property  in  the  bill  passes  by  delivery.  In  Collins  and 
Martin,  I  Bos.  &  Pull.  648,  a  banker  pledged  bills,  endorsed  in  blank,  that 
had  been  deposited  with  him  by  a  customer.  The  banker  had  no  authority 
from  the  owner  to  part  with  these  bills ;  but  the  court  held,  that  with  respect 
to  bills  of  exchange  endorsed  in  blank  property  and  possession  are  inseparable. 
The  pawnee  had  a  right  to  detain  the  bills  until  the  sum  raised  on  them  by  the 
bankers  was  paid.  On  these  grounds,  I  think  that  a  nonsuit  should  be  entered 
in  this  case. 

Holroyd,  J.  It  has  been  long  and  fully  settled,  that  bank  notes  or  bills, 
drafts  on  banker's  bills  of  exchange,  or  promissory  notes,  either  payable  to 
order  and  endorsed  in  blank,  or  payable  to  bearer,  when  taken  bona  fide, 
and  for  a  valuable  consideration,  pass  by  delivery,  and  vest  a  right  thereto 
in  the  transferree,  without  regard  to  the  title  or  want  of  title  in  the  per- 
son transferring  them.  This  was  decided,  as  to  a^  bank  note,  in  the  case 
of  Miller  V.  JRace,  I  Burr.  462,  as  to  a  draft  on  a  banker  in  Grant  *v.  p^^Q 
Vaughan,  3  Burr.  1516,  and  as  to  a  bill  of  exchange  endorsed  in  ^ 
blank,  in  Peacock  v.  Rhodes,  Doug.  636.  Those  cases  have  proceeded  on 
the  nature  and  effect  of  the  instruments,  which  have  been  considered  as  dis- 
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tinguishable  from  goods.     In  the  case  of  goods,  the  property,  except  in  market 
OTert,  can  only  be  transferred  by  the  owner,  or  some  person  having  either  an 
express  or  implied  authority  from  him ;  and  no  one  can,  by  his  contract  or  d^ 
livery,  transfer  more  than  his  own  right,  or  the  right  of  him  under  whose  author 
ity  he  acts.     But  the  courts  have  considered  these  instruments,  either  promises 
or  orders  for  the  payment  of  money,  or  instruments  entitling  the  holder  to  a 
sum  of  money,  as  being  appendages  to  money,  and  following  the  nature  of  their 
principal.     In  the  one  case  they  are  payable  to  the  person,  whoever  he  may 
be,  who  is  the  bearer  or  holder  of  the  instrument ;  and  so  also  in  the  other  case, 
unless  the  payment  is  restrained  by  a  special  endorsement     In  Peacock  v. 
Rhodes^  Douglas,  636,  Lord  Mansvield  says, ''  The  holder  of  a  bill  of  ex- 
change, or  promissory  note,  is  not  to  be  considered  in  the  light  of  an  assignee 
of  the  payee.     An  assignee  must  take  the  thing  assigned,  subject  to  all  the 
equity  to  which  the  original  party  was  subject.     If  this  rule  applied  to  bills  and 
promissory  notes,  it  would  stop  their  currency."     Again,  he  says,  **  I  see  no 
difference  between  a  note  endorsed  in  blank,  and  one  payable  to  bearer."     And 
in  Miller  v.  Race^  speaking  of  bank  notes,  he  says,  ^  They  are  not  goods,  nor 
securities,  nor  documents  for  debts,  nor  are  so  esteemed,  but  are  treated  as 
money ^  as  caah  in  the  ordinary  course  and  transaction  of  business,  by  the  gene- 
•111   ^  consent  of  mankind,  *  which  gives  them  the  credit  and  currency  of 
^  money,  to  all  intents  and  purposes :  they  are  as  much  money  as  guineas 
themselves  are,  or  any  other  current  coin  that  is  used  in  common  payments,  as 
money  or  cash."     These  authorities  show,  that  not  only  money  itself  may  pass, 
and  the  right  to  it  may  arise  by  currency  alone,  but  further,  that  these  mercan- 
tile instruments,  which  entitle  the  bearer  of  them  to  money,  may  also  pass,  and 
the  right  to  them  may  arise,  in  the  like  manner,  by  currency  or  delivery. 
These  decisions  proceed  upon  the  nature  of  the  property  (viz.  money)  to  which 
such  instruments  give  the  right,  and  which  is  itself  current ;  and  the  effect  of 
the  instruments,  which  either  give  to  their  holders,  merely  as  such,  the  right  to 
receive  the  money,  or  specify  them  as  the  persons  entitled  to  receive  it     The 
question,  then,  is,  whether  these  principles  apply  to  the  present  case,  or  whe- 
ther this  exchequer  bill  and  the  right  thereto,  follow  the  nature  of  goods,  which, 
except  in  market  overt,  can  only  be  transferred  by  the  owner,  or  under  his 
authority  ?     In  order  to  ascertain  that,  we  must  consider  the  nature  and  effect 
of  the  instrument,  both  as  to  the  property  which  it  concerns,  and  as  to  its  nego- 
tiability or  currency  by  law.     In  its  original  state,  it  purports  to  entitle  &e 
holder  to  the  sum  of  1000/.  and  interest ;  and  the  original  holder  may,  if  he 
pleases,  secure  it  to  himself;  but  it  is  payable  to  the  bearer,  until  some  name 
is  inserted,  and  when  that  is  done,  it  becomes  payable  to  such  nominee,  or  his 
order.     But  if  the  original  holder  parts  with  it  or  keeps  it  in  blank,  he  by  that 
very  act,  or  by  his  negligence  if  he  loses  it,  authorises  the  bearer  whoever  he 
may  be,  to  receive  the  money ;  and  so,  if  he  were  to  insert  his  own  name,  but 
endorse  it  in  blank,  instead  of  restraining  its  negotiability,  either  by  not  endors- 
*121  ^°^  ^^  ^^  ^'  ^^  ^^  ^making  a  special  endorsement,  he  thereby  authorises 
^   and  empowers  any  person,  who  may  be  the  holder  bona  fide  and  for 
value  to  receive  it ;  and  he  cannot  revoke  that  authority,  when  it  has  become 
coupled  with  an  interest     The  instrument  is  created  by  the  stat  48  6.  3,  c.  1, 
and  is  thereby  made  negotiable  and  current     By  section  2,  the  commissioners 
of  the  treasury  are  to  make  out  exchequer  biUs,  in  such  manner  and  form  as 
they  shall  direct ;  and  after  certain  things  are  done,  to  put  them  into  dreuloHon. 
By  section  5,  they  may  be  paid  in  to  the  receivers  of  taxes ;  and  in  section  18 
are  these  words :  ^  And  for  the  better  supporting  the  currency  of  the  said  ex- 
chequer biUs,  and  to  the  end  a  sufficient  provision  may  be  made  for  cireulaiing 
and  exchanging  the  same  for  ready  money^  during  such  time  as  they  or  any 
of  them  are  to  be  current^  the  commissioners  of  the  treasury  are  empowered  to 
contract  with  persons  who  will  undertake  to  circulate  and  exchange  them  for 
VOL.  VI.  47 
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ready  money ;"  and  by  section  18,  *'  on  proof  as  therein  specified,  if  any  ex- 
chequer bill  is  lost,  burnt,  or  destroyed,  and  on  a  certificate  obtained,  as  therein 
mentioned,  the  commissioners  of  the  treasury  are  authorized  to  pay  the  money, 
as  if  the  bill  had  been  brought  in  to  be  paid  off,  provided  the  payee  gives  secu- 
rity to  pay  into  the  exchequer,  for  the  use  of  the  public,  so  much  as  shall  be 
paid  him,  if  the  exchequer  bill  shall  be  afterwards  produced."  An  exchequer 
bill  is,  therefore,  an  instrument  for  the  repayment  of  money  originally  advanced 
to  the  public,  purporting  thereby  to  entitle  the  bearer  to  receive  the  money,  put 
uito  circulation,  and  made  current  by  law.  It  is  not,  therefore,  like  goods  sale- 
able only  in  market  overt,  and  not  otherwise  transferable,  except  by  the  owner, 
or  under  his  authority,  but  is,  in  all  those  several  respects,  similar  to  biUs  of 
exchange  and  promissory  *notes,  and  transferable  in  the  same  manner  as  r^i^ 
they  are.  The  case,  therefore,  stands  thus :  this  exchequer  bill  was  a  ^ 
current  and  negotiable  instrument  for  the  payment  of  money.  Now  money 
passes  from  one  person  to  another,  by  reason  of  its  currency ;  and  for  that  rear 
son  only,  and  not  because  it  has  no  ear-mark,  it  cannot  be  recovered  from  the 
person  to  whom  it  has  been  passed.  The  exchequer  bill,  therefore,  seems  to 
me,  upon  the  same  principle,  to  follow  the  nature  of  the  money  for  which  it  is 
a  security.  The  case  of  Afaclish  v.  Ekins,  Sayer,  73,  has  been  cited,  to  which 
this  is  said  to  bear  a  resemblance.  That  case  is  very  distinguishable  from  the 
present.  It  was  the  case  of  a  navy  bill,  payable  to  ^e  plaintifif,  or  his  assigns, 
and  not  to  bearer.  By  the  very  terms,  therefore,  of  that  instrument,  the  holder 
was  not  entided  to  receive  the  money ;  and  the  question  in  that  case  went  upon 
the  ground  of  the  want  of  an  assignment ;  and  there,  too,  the  defendant  received 
the  navy  bill  under  circumstances  which  showed  that  hp  doubted  the  broker's 
authority  to  dispose  of  it.  Here  the  brokers  had  a  distinct  authority  to  sell, 
and  they  might  have  sold  the  exchequer  bill  to  the  defendants  as  their  own ; 
and  this  is  like  the  case  of  a  bill  endorsed  in  blank,  payable  to  bearer,  where 
the  nght  arises  from  the  instrument  itself,  and  it  is  not  necessary  to  deduce  the 
title  through  the  intermediate  holders ;  and  in  that  case,  Collins  v.  Martin^  I 
Bos.  ii  Pull.  648,  is  a  distinct  authority  to  show,  that  if  the  party  with  whom 
such  bills  are  deposited,  raise  money  upon  them  by  pledging  them  with  A.y  the 
owner  cannot  afterwards  maintain  trover  for  them ;  and  £e  authority  of  that  de- 
cision was  confirmed  in  Truettd  v.  Barandon,  1  B.  Moore,  543.  *Now  p^^. . 
if  it  be  clear,  that  this  exchequer  bill  follows  the  nature  of  bills  of  ex-  ^ 
change  payable  to  bearer,  these  authorities  are  expressly  in  point  to  show,  that 
the  brokers  might  pledge  this  exchequer  bill,  and  by  the  delivery  of  it  transfer 
the  property  in  it  to  the  defendants.  Upon  these  grounds,  it  seems  to  me  that 
there  ought  to  be  judgment  of  nonsuit. 

Bayley,  J.  This  was  an  action^of  trover  for  an  exchequer  bill.  The  bill 
was  dated  the  12th  May,  1817,  and  purported  to  be  payable  out  of  the  first  aids 
to  be  granted  the  then  next  session  of  parliament,  and  to  be  current  in  any  of 
the  public  revenues  and  taxes  after  the  5th  April.  The  form  of  the  bill  was, 
««Thi8  bill  entitles  or  order  to  1000/.,  with  interest  at  2id. 

per  day,"  and  it  had  a  memorandum  at  the  foot,  that  if  the  blank  were  not  filled 
up,  it  would  be  paid  to  bearer.  This  bill  belonged  to  the  plaintiff,  and  early  in 
November,  1817,  he  sent  it  to  Pawsey  and  Eaton,  stockbrokers,  that  they  might 
sell  it  on  his  account,  and  invest  the  amount  in  his  name  in  five  per  cent  stock. 
They  did  not  sell  the  bill  or  buy  the  stock,  but  deposited  it  with  the  defendants, 
who  were  their  bankers,  and  the  defendants,  upon  the  faith  of  such  deposit, 
carried  to  the  credit  of  .Pawsey  and  Eaton  800/.  on  the  7th,  and  200/.  more  on 
the  8th  November.  On  the  27th  January,  1818,  Pawsey  and  Eaton  had  ex- 
hausted these  sums  and  300/.  more  to  within  46/.  109.,  and  their  balance  with 
the  defendants  still  remains  unsettled ;  and  the  question  is,  whether  this  wrong- 
ful deposit  by  Pawsey  and  Eaton  will  give  the  defendants  a  right  to  withhold 
the  bill  against  the  plaintiff,  the  right  owner.     Had  Pawsey  and  Eaton  sold  the 
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bill  to  the  defendants  in  the  usual  and  ordinary  course  of  dealing,  there  can  be 
*151  ^^  doubt  that  they  *would  have  had  good  title  to  the  bill,  because  Pawsey 

-^  and  Eaton  would  hare  been  acting  within  the  scope  and  limits  of  the  au- 
thority conferred  upon  them  by  the  plaintiff,  which  was  an  authority  to  sell.  The 
neglect  of  Pawsey  and  Eaton  to  apply  the  money  to  the  purpose  prescribed, 
would  not  have  invalidated  the  defendant's  title,  unless  they  had  lent  themselves 
to  the  fraud  of  Pawsey  and  Eaton,  because  the  sale  of  the  bill  was  to  precede 
the  purchase  of  the  stock,  and  to  be  an  independent  transaction;  and  had 
Pawsey  and  Eaton  sold  the  bill,  the  plaintiff  who  trusted  them  with  the 
application  of  the  money  must  have  borne  the  loss  if  they  misapplied  it.  But 
though  Pawsey  and  Eaton  could  have  conferred  a  good  title  by  sale,  because 
they  were  authorised  by  the  plaintiff  to  sell,  the  question  is,  could  they  confer 
a  good  title  by  deposit?  A  pawnee  of  goods  or  chattels,  or  a  vendee  out  of 
market  overt,  has  in  general  no  better  title  tlian  his  pawner  or  vendor,  and  can- 
not resist  the  claim  of  the  rightful  owner ;  but  bank  notes  and  bills  of  exchange 
stand  upon  a  different  footing  in  this  respect  from  ordinary  goods  and  chattels. 
The  holder,  bona  fide,  and  for  a  valuable  consideration,  of  a  bank  note  or  bill 
of  exchange,  has  a  good  title  against  all  the  world ;  because,  in  the  case  of  bank 
notes,  they  are  considered  as  money,  and  pass  as  such,  and  it  is  essential  for  the 
purposes  of  trade,  that  delivery  should  give  a  perfect  title,  and  because  in  the 
case  of  bills  of  exchange,  this  is  the  law  and  custom  of  merchants ;  and  it  makes 
no  difference  in  case  of  bank  notes  or  bills  of  exchange,  whether  such  holder 
has  received  them  as  pawnee  or  otherwise,  Collins  v.  Martin^  1  Bos.  ic  Pull. 
648.  The  question  here  is,  whether  such  a  bill  as  this  is  to  stand  upon  the 
*1  Al   ^^^^^  ^^  bank  notes  or  bills  of  exchange,  or  upon  *that  of  ordinary  goods 

-^  and  chattels,  and  it  seems  to  me  that  it  stands  upon  the  footing  of  ordi- 
nary goods  and  chattels,  not  upon  that  of  bank  notes  or  bills  of  exchange.  The 
holder  of  a  bank  note  or  bill  has,  in  general,  no  muniment  to  show  his  title ; 
the  holder  of  an  exchequer  bill  generally  has  the  broker's  note,  stating  the  fact 
and  particulars  of  the  purchase.  If  the  holder  buys  of  the  government  broker, 
he  gives  him  a  broker's  note ;  if  he  buys  of  any  other  broker,  that  broker  does 
the  same.  The  only  case  in  which  he  does  not  buy  of  a  broker  and  get  a 
broker's  note,  is  where  he  exchanges  at  the  Exchequer  an  old  bill  for  a  new 
one  ;  but  then  he  will  retain  the  note  for  the  bill  he  gave  up  in  exchange.  In 
this  case,  therefore,  had  the  defendants  asked  Pawsey  and  Eaton  for  their 
broker's  note,  they  would  have  found  they  had  no  title.  Bank  notes  and  bills 
of  exchange  are  passed  from  hand  to  hand,  from  one  proprietor  to  another,  in 
all  parts  of  the  kingdom,  and  are  used  as  the  media  of  commercial  payments. 
The  sale  of  exchequer  bills  is  confined,  almost  exclusively,  to  London,  and 
to  one  particular  part  of  London,  the  Stock  Exchange.  That,  as  I  apprehend, 
is  the  market  overt  for  sale  of  such  bills ;  and  a  sale  there  will,  I  take  it, 
give  the  same  security  to  the  buyer  which  other  sales  in  market  overt  give. 
There  is  no  market  overt  for  bank  notes  and  ordinary  bills  of  exchange,  and 
they  therefore  require  a  protection  which  exchequer  bills  do  not.  Considering 
exchequer  bills,  therefore,  as  differently  circumstanced  from  bank  notes  and 
bills  of  exchange,  and  upon  the  same  footing  as  other  saleable  goods  and  chattels, 
it  follows  that  a  pawnee  thereof  will  not  have  a  better  title  than  the  pawner. 
The  cases  to  this  effect  are  many,  and  not  disputed.  And  even  if  this  were 
not  the  case  in  general^  I  think  it  would  be  so,  under  the  circumstances  of  this 
«.^-,   case.     Pawsey  *and  Eaton  were  stockbrokers;   the  defendants  knew 

^  that  they  were  so  ^  it  is  part  of  the  business  of  stockbrokers  to  sell  ex- 
chequer bills  for  others,  and  when  they  offered  this  deposit,  the  defendants 
should  have  inquired  in  what  chan>3ter  they  held  this  bill ;  whether  as  owners 
or  as  agents,  and  the  result  of  the  inquiry  might  have  been  a  discovery  of  the 
(ruth.  It  was  urged  in  argument  that  by  filling  up  the  blank  in  the  bill,  and 
making  a  proper  endorsement  on  the  bill,  the  plaintiff  might  have  prevented  the 
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fraud  upon  the  defendants,  and  no  doubt  he  might  if  he  had  inserted  his  own 
name  in  the  blank,  and  had  endorsed  it  <'  to  the  vendee  of  Pawsey  and  Eaton,". 
but  it  does  not  follow,  because  he  might  have  prevented  fraud  by  these  means,  that 
he  is  to  bear  the  loss  for  not  having  used  them.  Had  such  endorsement  been 
usual,  the  neglect  to  take  the  ordinary  precaution  might  have  thrown  the  loss 
on  the  plain tiif;  but  to  make  him  bear  the  loss,  it  should  be  shown  that  that  is 
a  common  precaution.  I  think  no  stress  can  be  laid  upon  the  memorandum  on 
the  bill,  <Mf  the  blank  is  not  tilled  up  the  bill  will  be  paid  to  bearer;"  that  does 
not  imply  that  a  bona  fide  bearer  shall  have  a  right  against  the  proper  ovmer, 
but  that  payment,  under  such  circumstances,  to  the  bearer,  should  discharge 
government.  I  lay  no  stress  upon  Macliah  v.  JEkins^  Say.  73,  because  there 
the  bill  was  payable  to  plaintiff  or  his  assigns,  and  the  plaintiff  had  never  en- 
dorsed or  assigned  it,  or  authorized  an  assignment.  In  Goldsmyd  v.  OadaHf 
I  Bos.  &  Pull.  649,  the  broker  had  bought  the  navy  bills  and  scrip,  as  agent 
for  the  defendants,  and  they  lef\  the  navy  bills  and  scrip  in  his  possession ;  so 
that  he  had  all  the  muniments  of  tide,  *and  common  inquiry  would  not  p^,g 
have  detected  his  want  of  title,  and  it  was  from  want  of  proper  caution,  ^ 
viz.  the  taking  of  the  possession  of  the  muniments  from  him,  that  he  was  enabled 
to  impose  upon  the  plaintiffs.  Upon  the  whole,  on  the  ground  that  exchequer 
bills  are  not  bills  of  exchange ;  that  it  is  not  necessary  for  the  purposes  of  trade 
that  they  should  stand  on  the  same  footing  as  bills  of  exchange ;  that  in  the 
case  of  exchequer  bills,  there  are  muniments  of  tide,  which  will  show  in  whom 
the  tide  is ;  and  that  the  defendants  were  guilty  of  negligence  in  not  ascer- 
taining whether  Pawsey  and  Eaton  had  the  proper  muniments  of  title ;  I  am 
of  opinion,  that  they  have  no  right  to  these  biUs,  and  that  the  plaintiff  is  enti* 
tied  to  recover. 

Abbott,  C.  J.  I  am  of  opinion  that  a  nonsuit  ought  to  be  entered.  The 
question  in  the  present  case  is,  whether  the  transfer  of  the  property  in  an 
exchequer  bill  is  to  be  governed  by  those  rules,  which  regulate  the  transfer  of 
property  in  bank  notes  and  bills  of  exchange,  originally  made  payable  to  the 
bearer,  or  become  so  payable  by  the  effect  of  an  endorsement,  according  to  the 
custom  of  merchants  ;  or  by  those  rules  which  regulate  the  transfer  of  the  pro* 
perty  in  goods  and  chattels.  If  by  the  former,  the  authorities  are  clearly  against 
tjie  plaintiff;  if  by  the  latter,  they  are  as  clearly  with  him.  Upon  this  ques* 
tion  my  mind  has  fluctuated ;  but  I  am  ultimately  of  opinion  that  the  transfer 
is  to  be  governed  by  those  rules,  which  apply  to  notes  and  bills  of  exchange. 
I  do  not  rely  upon  the  case  of  Goldsmyd  v.  Gaden^  cited  in  1  Bos.  &,  Pidl. 
649,  because  the  facts  of  that  case  are  not  given  with  sufficient  fulness  and 
perspicuity  to  enable  me  to  judge  of  ^the  ground  and  principle  of  the  p^.g 
decision.  But,  abstracted  from  authority,  I  think  this  instrument  is  of  ^ 
the  same  nature  as  notes  and  bills  of  exchange.  Like  them,  it  is  neither  valu- 
able nor  useful  in  itself,  as  goods  and  chattels,  such  as  a  horse,  a  book,  a  pic- 
ture, or  a  pipe  of  wine,  ar^ ;  it  is  valuable  only  as  entiding  the  holder  to 
receive,  at  some  future  time,  a  certain  sum  of  money,  which  is  a  value  pre- 
cisely of  the  same  nature  as  the  value  of  a  note  or  bill.  Notes  and  bills 
have  been  distinguished;  from  goods  in  regard  to  their  transfer,  for  the  con- 
venience of  trade  and  commerce,  and  in  regard  to  their  being  mercantfle 
and  commercial  instruments,  and  by  law  negotiable.  It  may  be  true,  that 
exchequer  bills  are  nqt  so  frequendy  negotiated,  in  fact,  as  some  other 
bills  or  notes ;  but  I  think  we  are  to  regard  the  negotiability  of  the  instni 
mont,  and  not  the  frequency  of  actual  negotiation;  exchequer  bills  are  not 
made  for  very  small  sums,  and  on  that  account  alone  they  would  not  become 
the  subject  of  frequent  actual  negotiation.  A  bank  note  for  5000/.  passes 
through  very  few  hands ;  a  bank  note  for  5/.  usually  passes  through  a  great 
number.  Many  country  bank  notes  have  no  ordinary  circulation  beyond  a  very 
narrow  district.     Bills  of  exchange  usually  pass  through  very  few  hands; 
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Imt  tfte  cbaraciet  of  diese  instruments  is  in  no  degree  affected  by  those  circum- 
stances. In  the  case  of  Grant  v.  Vaughan^  3  Burr,  1526,  which  arose  upon 
a  draft  on  a  banker,  payable  to  the  ship  Fortune  or  bearer,  the  court  held 
that  it  ought  not  to  have  been  left  to  the  jury  to  say  whether  such  drafts 
were  in  fact  and  practice  negotiable,  for  that  the  question  whether  a  bill  or 
note  be  negotiable  or  not  is  a  question  of  law.  And  upon  such  a  question 
moQ-t  of  law,  ^regarding  an  exchequer  bill,  I  should,  looking  at  the  form 
-^  of  the  instrument,  and  observing  that  the  money  is  to  be  payable  to 
the  bearer,  answer,  that  it  is  by  law  negotiable.  I  believe,  also,  that  exche- 
quer bills  are  in  fact  negotiated  in  like  manner  as  other  bills  or  notes,  though 
not  to  the  same  extent,  or  among  all  people  generally,  but  confined  chiefi}'' 
to  those  who  deal  in  money.  And  I  have  already  said,  that  I  think  the  fre* 
quency  or  extent  of  actual  negotiation  is  not  to  be  regarded.  It  was  objcctsd, 
however,  at  the  bar,  that  there  are  words  which  show,  that  this  instrument  was 
not  to  be  negotiable  before  the  fifth  of  April,  which  day  had  not  arrived  when 
it  was  deposited  with  the  defendants.  But  I  think  the  words  have  no  such 
import.  They  are  affirmative  that  the  bill  will  be  received  as  a  payment  at  the 
Exchequer  after  the  fifth  of  April,  which  may  reasonably  lead  to  a  conclusion  in 
the  negative,  that  it  will  not  be  received  in  payment  (here  before  that  day.  But 
oompulsioa  to  receive  an  instrument  in  payment  is  not  by  any  means  requisite 
to  give  to  it  the  character  of  a  negotiable  instniment.  No  man  is  compellable 
'  to  take  a  bill  of  exchange  in  payment.  It  was  also  objected,  that  exchequer 
bills  are  the  subject  of  sale,  and  usually  are  transferred  by  sale.  This  is  true 
in  fact,  but  I  think  the  fact  does  not  affect  the  character  of  the  instrument ;  for 
bills  of  exchange  also  are  often  made  the  subject  of  sale,  and  are  actually  trans- 
ferred by  sale.  For  these  reasons,  I  am  of  opinion  that  exchequer  bills  are  . 
negotiable,  and  may  be  transferred  in  the  same  manner  as  bills  of  exchange ;  and 
that  in  those  bills,  as  in  bills  of  exchange,  the  property  passes  with  the  possession 
by  every  mode  of  transfer,  fraud  and  collusion  apart     And  I  think  this  opinion 
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is  most  consonant  to  *public  policy,  which  requires  the  utmost  facility  of 
transfer,  because  the  value  is  in  some  degree  increased  thereby ;  though 
I  should  not  think  myself  justified  in  deciding  the  case  upon  the  ground  of  pub- 
lic policy  alone.  It  will  be  understood  that  I  have  been  speaking  of  exchequer 
biUs,  in  which  the  blank  is  not  filled  up  with  any  name,  and  which,  therefore, 
according  to  the  note  at  the  foot,  are  to  be  paid  to  the  bearer. 

Judgment  of  nonsuit. 


BATSON  and  Others  v.  DONOVAN  and  Others. 

A  carrier  had  given  nonce  xh^^  he  would  not  he  answerable  for  parcela  of  value,  unlesi 
entered  and  pmd  for  na  Huct*  md  the  plaintiffs,  with  the  knowledge  of  this,  delivered  a 
parcel,  containing  haijk  noicb  o  a  large  amount,  without  informing  the  carrier  of  its  con- 
tents. The  coach  in  which  tt.R  parcel  was  conveyed,  was  left,  at  midnight,  ttandine  for 
some  time,  in  the  middle  of  a  very  wide  street,  with  a  porter,  who  was  ordered  to  watch  it ; 
durinc  this  time  the  parcel  was  stolen.  At  the  trial,  two  questions  having  been  left  to  the 
jury,  nrst,  whether  the  plaintiffs  had  been  guilty  of  any  unfair  concealment,  by  not  inform- 
mg  the  carrier  of  the  nature  and  value  of  the  parcel,  and,  secondly,  whether  the  carrier  had 
been  ^ilty  of  ^oss  negligence :  Held,  by  three  judges,  (Best,  J.,  dissentiente,)  that  the 
direction  to  the  jury  was  right. 

Declaration  against  the  defendants,  as  common  carriers,  to  recover  the  value 
of  a  parcel,  containing  4072/.  in  bank  notes  and  bills  of  exchange,  delivered  to 
them  for  the  purpose  of  being  conveyed  from  Berwick-upon-Tweed  to  New- 
castle-upon-Tyne. Plea  not  guilty.  At  the  trial,  before  Batlev,  J.,  at  the 
Northumberland  Summer  assizes,  1819,  the  jury  found  a  verdict  for  the  de- 
fendant The  facts  of  the  case,  and  the  points  left  to  the  jury  by  the  learned 
judge,  are  very  fully  stated  by  him,  in  delivering  his  opinion ;  and,  theref<Hie> 
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it  becomes  unnecessary  to  state  them  here.     A  rule  nisi  for  a  new  trial  hanng 
bben  obtained  in  last  Michaelmas  term, 

Cro98,  Seijt.,  in  Trinity  term  last,  showed  cause.  The  defendants,  in  this  case, 
Dy  their  notice,  have  *declared,  that  they  would  not  be  liable  for  parcels  of  p^go 
a  certain  value,  unless  they  were  entered  and  paid  for  accordingly.  The  ^ 
plaintiffs,  who  had  frequently  sent  parcels  of  value  by  the  defendants,  and  paid 
for  them  as  such,  did  not  deal  fairly  with  them,  in  concealing  from  them  the 
value  of  the  parcel  in  question.  By  that  concealment,  they  deprived  the  de- 
fendants of  the  increased  remuneration,  which  they  were  entitled  to  for  the 
increased  risk.  In  7)/ly  v.  Morrice^  Carthew,  485,  the  plaintiffs  had  delivered 
to  a  common  carrier  a  bag,  sealed  up,  which  they  represented  to  contain  200/., 
but  which,  in  fact,  contained  400/.  The  carrier  received  109.  per  cent,  for  the 
carriage  and  risk  of  the  200/.  It  was  ruled  at  nisi  prius,  that  the  carrier  was 
answerable  only  for  the  200/.,  because  the  undertaking  was  for  the  carriage  of 
200/.,  only,  and  his  reward  was  to  extend  no  further  than  that  sum,  and  it  is 
the  reward  which  makes  the  carrier  answerable ;  and,  since  the  plaintiffs  had 
taken  this  course  to  defraud  the  carrier  of  his  reward,  they  had  barred  them- 
selves of  that  remedy,  which  is  founded  only  on  the  reward.  In  Gihban  v. 
Paynton^  4  Burr.  2298,  100/.  hid  in  hay,  in  an  old  nail  bag,  was  delivered  to 
a  carrier,  he  having  given  public  notice,  knowledge  of  which  was  traced  to  the 
plaintiff,  that  he  would  not  be  answerable  for  money  and  jewels,  without  notice ; 
it  was  held,  however,  that  the  carrier  was  not  answerable,  because  tlie  plaintiff  . 
had  been  guilty  of  a  fraud,  in  concealing  the  money  from  the  carrier.  NichoU 
son  V.  WiUan^  5  East,  607,  is  an  authority  to  show  that  such  notices  are  legal. 
In  Beck  v.  Evans^  16  East,  244,  it  was  held,  that  the  carrier  did  not  by  these 
notices,  protect  himself  from  the  consequences  of  *hi8  own  misfeasance ;  r-^o 
here,  however,  the  loss  has  arisen  from  Uie  negligence  of  his  own  ser-  ^ 
vants,  one  of  the  ordinary  risks  to  which  a  carrier  is  subject,  and  from  the  con- 
sequences of  which  he  must  have  intended  to^  protect  himself,  in  cases  of  par- 
cels of  value,  by  his  notice.  The  cases  decided  on  the  subject  of  concealment, 
with  respect  to  policies  of  insurance,  apply  to  the  present  case,  for  this  is  in  the 
nature  of  insurance.  Now  if  the  assured  conceal  from  the  underwriter  any 
.fact  within  their  knowledge,  materially  varying  the  nature  of  the  risk,  the  policy 
is  void.  The  question  whether  a  carrier  has  been  guilty  of  gross  negligence, 
must,  in  some  degree,  depend  upon  the  value  of  the  property  committed  to  his 
care ;  and,  therefore,  the  knowledge  of  that  value  is  to  him  of  the  utmost  im- 
portance ;  for  that  which  might  be  considered  sufficient  care,  with  respect  to 
property  of  ordinary  value,  might  jusdy  be  considered  insufficient  in  the  case 
of  money  or  jewels. 

BuUock^  Seijt.,  /.  Williams^  and  Hbltf  contra.  This  verdict  cannot  be  sup- 
ported, because  the  carrier  is  responsible  for  all  losses  happening  through  his 
personal  default,  although  he  may  have  given  notice  that  he  will  not  be  answer- 
able for  parcels  of  a  given  value.  The  first  question  left  to  the  jury  in  this 
case,  assumes,  that  persons  sending  articles  of  value,  are  bound  to  give  notice 
of  the  value  to  the  carrier.  That  proposition,  however,  is  not  supported  by 
any  decided  case,  nor  is  it  recognised  as  the  law  of  England,  by  any  text 
Mrriter.  The  exceptions  to  the  common  law  responsibility  of  carriers,  are, 
where  the  loss  proceeds  from  the  act  of  God  or  the  king's  enemies,  to  which, 
perhaps  may  be  added,  those  cases  were  a  party  delivering  goods  to  a  carrier, 
fraudulently  conceals  from  him  their  *value,  and  thereby  deprives  him  r-^^j 
of  his  reward.  In  Kenrig  v.  Eggleston,  Aleyn,  93,  the  plaintiff  deli-  L 
vered  a  box,  containing  100/.,  to  Sie  carrier,  telling  him  only  that  there  was  h 
book  and  tobacco  in  the  box ;  and  Rolls,  C.  J.,  held,  that  the  carrier  was 
answerable,  for  he  need  not  inform  the  carrier  of  all  the  particulars  of  the  box, 
Imt  it  must  come  on  the  carrier's  part,  to  make  special  acceptance.  In  Morse 
V.  jS7ue,  1  Yentris,  238,  a  box  with  a  large  sum  of  money  was  brought  to  a 
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•airier,  who  asked  the  owner  what  was  in  it ;  he  answered,  that  it  was  filled 
with  silks  and  such  like  goods,  of  mean  value,  upon  which  the  carrier  took  it, 
and  was  robbed ;  it  was  held,  that  he  was  liable,  but  it  was  said,  that  if  the 
carrier  had  told  the  owner  ^at  it  was  a  dangerous  time,  and  if  there  Was 
money  in  it,  he  durst  not  take  charge  of  it,  and  the  owner  had  answered 
as  before,  this  would  have  excused  the  carrier.  These  cases  are  authorities 
to  show,  that  the  carrier,  in  order  to  excuse  himself,  must  make  a  special 
acceptance.  It  is  true,  indeed,  that  Lord  Mansfield,  commenting  in  these 
two  cases  in  Gibbon  v.  Paynter^  said,  that  he  did  not  agree  in  the  doctrine 
there  laid  down,  for  he  considered  them  both  as  cases  of  fraud.  That  was 
also  a  case  of  fraud,  and  the  means  used  to  impose  upon  the  carrier,  were 
equivalent  to  an  actual  representation,  that  the  bag  contained  nothing  but 
hay.  Here  there  is  no  imputation  of  fraud;  negligence  in  the  plaintiffs  or 
their  servants,  in  not  communicating  the  value  of  the  parcel,  is  alone  insi- 
nuated;  and  the  doctrine,  therefore,  laid  down  by  Lord  Mansfield,  in  the 
case  last  cited,  does  not  apply  here.  If  it  be  the  duty  of  a  party  to  notify 
Mg-n  to  a  carrier  the  value  of  a  parcel,  *how  is  it  possible  to  draw  a  line  be- 
-^  tween  those  cases,  where  such  notice  is  necessary  and  where  it  is  not? 
Must  notice  be  given  when  the  parcel  contains  linen  or  muslin,  or  silk,  or  only 
when  it  contains  money  or  jewels.  The  safe  rule  to  lay  down  is,  that  carriers 
are  always  liable,  except  in  the  case  of  fraud.  Secondly,  it  is  clear,  Ihat  a  car- 
rier is  liable  for  the  consequences  of  his  gross  negligence,  notwithstanding  he 
may  have  otherwise  restrained  his  responsibility  by  notice ;  for  it  has  been 
expressly  held,  that  these  notices  only  go  to  protect  him  in  cases  of  ordinary 
accidents,  and  not  from  the  consequences  of  his  own  misconduct.  Beck  v. 
Evam,  16  East,  244;  Bodenham  v.  Bennett,  4  Price,  91;  Berkett  v.  Wlttan^ 
2  B.  ^  A.  356,  are  authorities  in  point,  and  that  being  so,  it  follows,  that  if  thQ 
defendants  were  guilty  of  gross  negligence,  the  plaintiffs  were  entitled  to  reco- 
ver, although  they  had  not  disclosed  to  them  the  value  oU  the  parcel.  They 
then  argued,  from  the  facts  proved  at  the  trial,  that  there  had  been  such  negli- 
gence in  the  defendants. 

Cur.  adv.  vuU. 

The  case  stood  over  until  this  term,  when  there  being  a  difierence  of  opinion 
on  the  bench,  the  judges  delivered  their  opinions  seriatim. 

Best,  J.  This  action  was  brought  against  the  defendants,  as  common  car- 
riers, to  recover  a  compensation  for  the  loss  of  a  box,  containing  bills  and  bank 
notes  to  the  amount  of  4072/.  which  had  been  lost  out  of  a  stage  coach,  of  which 
they  were  the  proprietors.  The  defendants  had  given  notice  that  they  would 
^A-i  not  be  *answerable  for  parcels  of  value,  unless  entered  and  paid  for  as 
^  such.  The  plaintiffs  knew  of  this  notice.  The  box  was  left  with  one 
of  the  defendants,  at  Berwick,  and  booked.  Nothing  was  said  at  the  time  of 
the  booking,  but  that  it  was  the  box  for  Newcastle.  The  box  was  addressed 
to  Wm.  Batson  and  Co.,  Newcasde,  and  had  on  it  a  brass  plate  with  the  words 
**  Batson  and  Co.",  William  Batson  and  Co.  were  bankers,  both  at  Berwick 
and  Newcastle.  The  coach  arrived  at  Berwick  at  twelve  at  night,  and  remained 
half  an  hour  in  the  middle  of  the  street,  which  is  of  the  width  of  80  yards. 
Aboiit  a  quarter  afler  twelve  the  box  was  put  into  the  boot  of  the  coach.  A 
porter  was  ordered  to  watch  the  coach ;  but  this  person  was  at  a  considerable 
distance  from  it,  and  was  so  inattentive  to  his  duty  that  the  box  was  stolen  from 
the  coach  whilst  it  was  so  led  in  the  street,  and  so  watched  by  the  porter.  My 
brother  Batlet  (who  tried  this  cause)  left  two  questions  to  the  jury,  viz.  Ist^ 
Whether  the  plaintiffs  dealt  fairly  by  defendants  in  not  apprising  them  that  the 
contents  of  the  box  were  of  great  value ;  2dly,  Whether  there  was  in  the  conduct 
of  the  defendants  gross  negligence.  My  learned  brother  told  the  jury  that  if  they 
thought  the  concealment  on  the  part  of  the  plaintiffs  was  unfair,  or  that  the  de- 
fenduits  were  not  guilty  of  gross  negligence,  they  should  find  for  the  defendants. 
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My  single  opmioii  will  not  affect  the  rights  of  these  parties ;  but  I  feel  it  my 
duty  to  make  my  humble  protest  against  the  introduction  of  what  I  think  a  new 
principle  in  the  law  relative  to  carriers,  viz.  that  the  owner  of  a  parcel  of  value, 
such  parcel  having  nothing  in  its  appearance  indicative  of  its  contents  being  of 
small  value,  is  bound,  unasked  by  the  carrier,  to  state  what  is  its  worth.  I 
*am  also  bound  to  declare,  that  the  directing  the  jury  that  they  must  find  r^^r 
a  carrier  guilty  of  negligence  without  any  qualification  or  explanation  of  ^ 
what  is  meant  by  these  terms  before  they  fix  him  with  the  loss  of  a  parcel  is 
going  much  further  in  his  favour  than,  I  think,  his  liability  under  the  law  will 
warrant,  I  know  of  no  case  in  which  a  judge  has  told  the  jury  that  they  aie 
to  consider  whether  the  owner  of  a  parcel  made  a  proper  disclosure  of  llie 
nature  of  its  contents,  either  to  a  carrier  or  innkeeper.  The  novelty  of  such  a 
direction  is  of  itself  sufficient  to  make  me  pause  before  I  admit  its  propriety. 
A  carrier  who  has  given  no  notice  is  an  insurer.  Now  if  a  man  caused  aa 
insurance  to  the  amount  of  100/.  to  be  effected  upon  a  thing  worth  20,000l.t 
can  it  be  said  that  it  is  necessary,  at  the  time  of  effecting  the  policy,  to  state  to 
die  underwriter  the  value  of  the  thing  insured  ?  Yet  the  large  value  in  a  small 
compass -may  tempt  thieves  to  make  attacks  in  rivers  and  harbours  as  well  as 
on  stage  coaches.  If  the  underwriter  or  carrier  want  information,  they  must 
ask  it ;  and,  according  to  their  discretion,  protect  themselves  by  warranties  or 
special  acceptances.  What  is  to  be  considered  as  a  parcel  of  such  value,  or 
what  are  particular  articles  that  require  caution  to  be  given  to  the  carrier! 
Must  it  be  of  the  value  of  1000/.  or  100/.  or  10/.  ?  Must  it  contain  jewels  or 
gold  ?  or  is  the  carrier  entitled  to  this  indulgence  in  case  a  package  contains 
silver,  or  silks,  or  laces  ?  None  of  these  points  have  ever  been  settled,  and 
they  would  have  been  setded  long  ago  if  this  direction  had  been  usual  and  pro- 
per, and  then  the  decision  would  have  been  matter  of  law  for  the  judge,  and 
not  of  fact  for  the  jury.  If  any  fraud  be  practised  on  the  carrier,  the  case  would 
*be  different;  but  I  ^annot  consider  the  non-communication  of  the  contents  p«oo 
of  a  box  as  any  thing  like  fraud.  Any  artifice  to  give  the  box  containing  the  ^ 
things  of  value  a  mean  appearance,  and  thereby  to  induce  the  carrier  to  think 
it  of  no  value,  and  so  prevent  him  from  making  inquiries,  would,  I  think,  be 
pregnant  proof  of  fraud.  Before  it  was  the  practice  for  carriers  to  give  notice, 
that  they  would  not  be  answerable  for  parcels  above  a  certain  value,  unless 
entered  and  paid  for  according  to  their  value,  a  carrier  was  an  insurer  against  all 
losses,  except  such  as  were  occasioned  by  the  act  of  God,  or  the  king's  enemies. 
This  responsibility  (as  it  is  said  in  all  the  old  books)  toaa  in  rentect  of  his  r^ 
ward.  That  reward  must  vary,  not  only  according  to  the  weight  and  dimei^ 
sions  of  the  parcel  and  the  distance  it  is  to  be  carried,  but  also  according  to  its 
value.  The  carrier  is  entiUed  to  have  this  reward  paid  to  him  before  he  takes 
the  package  into  his  custody.  He  always  was  at  liberty  to  make  a  special 
acceptance  of  the  goods,  and  to  introduce  into  the  terms  of  such  acceptance  any 
reasonable  condition  not  inconsistent  with  his  duty  to  the  public.  To  enable 
him  to  make  a  proper  charge  for  the  carriage,  he  is  entided  to  ask  of  the  owner 
what  is  the  value  of  the  parcel.  If  these  are  his  rights,  is  it  not  his  duty  to 
make  these  inquiries  ?  and  is  he  not,  like  persons  in  any  other  station,  bound 
to  know  the  dudes  belonging  to  that  station  ?  Has  he  then  any  right  to  com- 
plain that  information  was  not  given  him  when  he  did  not  do  what  he  was 
bound  to  do  to  obtain  that  information?  If  carriers  will  make  the  proper 
inquiries  of  those  who  employ  them,  they  will  find  they  may  protect  them- 
selves against  frauds  and  accidents  more  effectoally  than  by  notices ;  for  if  the 
answers  to  inquiries  represent  the  ^contents  of  a  package  as  of  less  p^g 
Talue  than  they  are,  the  carrier  will  not  be  liable  for  more  than  the  value  ^ 
stated  by  the  owner.  If  the  representadon  be  true,  he  knows  the  degree  of 
^nire  that  such  a  package  requires,  and  what  he  may  reasonably  demand  as  a 
compensation  for  litat  care,  and  the  risk  that  he  must  run  in  carrying  the  paicd. 
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Supposing,  therefore,  the  defendants  had  given  no  notice,  the  plaintiffs,  unasked 
by  the  defendants,  were  not  bound  to  say  a  syllable  as  to  the  value  of  the  box. 
The  only  effect  of  the  notice  is  to  prevent  the  necessity  of  a  particular  inquiry 
in  each  case.  By  these  notices  their  employers  are  informed  that  carriers  will 
not  be  insurers  for  goods  above  a  certain  value,  unless  paid  a  reasonable  pre- 
mium of  insurance.  But  these  notices  do  not  affect  their  responsibility  as  to 
negligence  or  misfeasance.  It  has  been  said  at  the  bar,  that  if  the  carrier  is 
informed  that  it  is  a  parcel  of  great  value,  he  will  be  more  careful  of  it.  I  have 
already  said,  that  if  there  had  been  no  notice,  and  the  carrier  stood  in  the  situa- 
tion of  an  insurer,  and  he  wished  to  proportion  his  care  to  the  value  of  his  charge 
and  the  greatness  of  his  responsibility,  he  is  not  entitled  to  such  information 
respecting  a  package,  unless  he  tliinks  proper  to  ask  for  it.  The  notice  ren- 
ders any  information  as  to  the  value  of  no  importance.  Having  given  such 
a  notice,  he  'is  no  longer  an  insurer,  except  of  parcels  under  the  value  of  5/. 
Whatever  be  the  value  of  a  parcel  delivered  to  a  carrier,  who  has  given  sbch  a 
notice,  if  he  and  his  servants  pay  tliat  attention  to  the  safety  of  his  carriage  and 
the  packages  in  it,  that  a  coach  loaded  with  packages,  each  being  under  5/. 
value,  requires,  he  is  free  from  all  responsibility.  If  he  or  his  servants  fail  to 
*30*1   P^^  ^^^  attention,  and  a  parcel  should  be  lost  in  ^consequence  of  the 

-^  negligence,  for  that  negligence  he  is  responsible,  whatever  be  its  amount. 
With  the  greatest  deference  to  my  learned  brother  who  tried  thb  cause,  the 
jury  (being  told  that  they  were  only  to  consider  the  value  of  the  box  when  they 
were  deciding  on  the  damages  to  be  given)  should  only  have  been  asked  whether 
they  thought  the  defendants  had  sufficiently  guarded  a  coach  containing  many 
parcels,  each  of  small  value,  whilst  it  was  lefl  without  horses  in  the  street  at 
Berwick.  On  the  second  point,  I  am  of  opinion  that  the  jury  should  have  had 
some  explanation  of  what  is  meant  by  gr088  negligence.  Without  some 
explanation,  they  would  think  that  il  means  conduct  highly  blameable.  Yet 
something  much  short  of  that  sort  of  conduct  will  be  sufficient  to  make  a  carrier 
responsible.  He  and  his  servants  must  take  all  the  care  that  is  necessary  for 
the  preservation  of  the  property  committed  to  his  charge.  They  must  take  the 
same  care  of  it  that  a  prudent  man  would  take  of  his  own  property.  This  is 
the  law  with  respect  to  all  bailees  for  hire  or  reward.  Can ,  I  say  that  such 
care  was  taken  of  this  property  when  I  find  the  coach  was  left  in  such  a  situa- 
tion in  the  street,  that  Uie  owners  thought  it  right  to  place  some  one  to  watch 
it,  and  that  person  was  either  at  so  great  a  distance  fix)m  the  coach,  or  so  inat- 
tentive to  his  duty,  as  to  allow  persons  to  go  to  the  coach  and  steal  the  box. 
Ctibbm  V.  Pm/nton,  4  Burr,  2298,  has  been  referred  to ;  but  there  is  this  dif- 
ference between  that  case  and  the  present,  namely,  that  in  that  case  the  gold  was 
packed  in  an  old  nail  bag,  which  was  stuffed  with  hay  to  give  it  a  mean  appear- 
,«,-,   ance.     The  whole  court  *very  properly  considered  that  this  mode  of 

-^  packing  so  valuable  an  article  was  a  fraud,  and  gave  their  judgments  ex- 
pressly on  that  ground.  There  is  a  difference  between  silence  and  any  act 
done  to  conceal.  The  latter  may  be  fraudulent ;  the  former  never  can.  This 
is  a  case  of  silence  only.  For  these  reasons,  I  am  of  opinion  that  there  ought 
to  be  a  new  trial. 

HoLROYD,  J.  If  the  carrier  had  given  no  notice  in  this  case,  that  he  would 
not  be  answerable  for  parcels  of  value,  it  seems  to  me  that  it  would  not  have 
been  the  duty  of  the  plaintiffs,  when  they  brought  goods  to  him,  to  specify  their 
quality  or  viiue ;  for  then  it  would  have  been  his  duty  to  make  inquiry,  if  he 
either  wished  to  have  a  reward  proportionate  to  their  value,  or  to  know  whether 
tfiey  were  goods  of  that  quality  for  which  he  had  a  sufficiently  secure  convey- 
ance ;  for  if  he  had  not,  he  might  lawfully  have  refused  to  take  them.  In  this 
case,  however,  the  carrier  had,  by  his  notice,  expressly  refused  to  accept  par- 
eels  of  value  without  being  paid  for  them  accordingly.  The  reason  for  his 
giving  such  notice  is,  on  account  of  the  risk  in  the  carriage,  that  he  may  claim 
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an  adequate  reward  for  it,  and  also  that  he  may  use  due  care  and  be  provided 
with  sufficient  means  to  guard  against  any  loss.  With  respect,  therefore,  to  the 
goods  which  he  takes,  he  requires  a  remuneration  in  proportion  to  the  value. 
Now  the  plaintiffs,  knowing  ^is,  delivered  the  box  in  question,  containing  notes 
and  bills,  which  the  carrier  had,  by  his  notice,  refused  to  take,  unless  entered 
and  paid  for  accordingly,  and  they  delivered  it  without  giving  him  any  informa- 
tion as  to  its  contents.  They  held  it  out,  therefore,  to  him  as  an  ordinary  arti- 
cle, which  he  would  have  no  objection  to  *take  as  of  course.  That  is  a  p^^o 
material  circumstance  in  this  case,  and  makes  it  very  distinguishable  from  ^ 
those  cases  where  no,  notice  is  given  by  the  carrier,  or  if  given,  is  not  known 
by  the  plaintiffs ;  for  unless  the  notice  had  been  brought  home  to  their  know- 
ledge, they  would  be  in  the  same  situation  as  if  there  had  been  no  notice  at 
all.  In  cases  where  the  carrier  has  not  given  notice,  or  where  the  notice  does 
not  come  to  the  knowledge  of  a  plaintiff,  he  holds  himself  out,  as  a  common 
carrier,  to  take  goods  in  general ;  and  he  would  then  be  bound  to  inquire  the 
value,  either  if  he  expects  an  additional  reward,  or  if  he  has  any  objection  to 
carry  any  particular  article.  But  that  reason  does  not  apply  to  a  case  where 
the  owner  of  the  goods  had  notice  that  the  carrier  would  not  be  responsible  for 
goods  of  a  particular  description.  Perhaps,  indeed,  the  carrier  might  not  have 
a  right  absolutely  to  refuse  taking  goods  of  this  description.  I  by  no  means 
say  that  he  has.  It  has  been  laid  down,  that  where  a  carrier  has  convenience 
to  carry  goods,  he  cannot  refuse  to  take  the  goods  of  any  particular  per- 
son; and,  possibly,  an  action  might  lie  against  him  if  he  refused  to  take 
such  goods,  without  a  sufficient  reason  for  the  refusal.  It  would,  however, 
be  a  reasonable  excuse  for  not  carrying  goods  of  great  value,  either  if  it 
appeared  that  the  carrier  did  not  hold  himself  out  as  a  person  ready  to  con- 
vey all  sorts  of  goods,  or  that  he  had  no  convenient  means  of  conveying  with 
security  such  articles.  And  so  it  was  held  in  Jackson  v.  Rogers^  2  Show. 
327.  Here  the  plaintiffs  knew  that  the  carrier  refused  to  take  goods  of  this 
quality,  unless  entered  and  paid  for  accordingly;  and  yet  they  delivered 
*them  as  things  which  the  carrier  was  to  take  as  of  course.  Now,  I  think  r^^n^ 
it  was  the  duty  of  the  plaintiffs,  in  bringing  such  articles  to  the  carrier,  not  I- 
to  deliver  them  as  ordinary  goods,  but  to  inform  him  of  their  nature  and  value ; 
and  the  not  doing  so  appears  to  me  as  direct  an  act  of  concealment  as  that  in 
the  case  of  Gibbon  v.  Payntonj  where  the  circumstance  of  placing  money  and 
other  valuable  articles  in  hay,  so  as  to  make  the  carrier  believe  that  no  such 
articles  were  there,  was  held  to  be  a  fraudulent  concealment.  For  a  conceal- 
ment may  be  effected  not  merely  by  direct  acts  done  by  a  party  himself;  but 
likewise  by  his  not  doing  what  it  is  his  duty  to  do,  and,  by  that,  deceiving  the 
person  to  whom  he  brings  the  goods.  Here,  the  owner  of  this  valuable  pro- 
perty delivered  it  as  an  article  requiring  no  extraordinary  care ;  he  held  out, 
therefore,  to  the  carrier,  as  plainly  as  if  he  had  told  him  so,  that  these  were 
goods  which  the  carrier  would  not  object  to  take  on  the  ordinary  terms,  ^nd 
that  he  was  to  consider  them  as  such.  The  carrier  had,  then,  every  reason  to 
think  that  they  were  articles  to  which  the  notice  did  not  apply ;  for,  otherwise, 
he  would  have  had  a  right  to  expect  that  their  quality  would  be  specified.  And 
why  was  the  nature  of  the  goods  not  mentioned  ?  Because  the  carrier  would 
either  have  refused  to  take  the  goods,  or,  if  he  did  consent  to  carry  them,  would 
have  demanded  a  higher  premium.  The  owner  of  the  goods,  therefore,  with* 
held  that  knowledge  which  it  was  his  duty  to  have  given,  and  that  in  point  of 
law  was  a  concealment  on  his  part  Then  the  question  arises,  whether  there 
was  a  misHlirection.  The  learned  judge  left  two  points  to  the  jury ;  1st,  Whe- 
ther there  was  negligence  in  the  plaintiffs'  not  specifying  the  contents  of  the 
*box  to  the  carrier ;  2dly,  whether  there  was  gross  neligence  in  the  defend-  r»3M 
ants.  With  respect  to  the  first,  I  think  it  was  the  plaintiffs'  duty  to  spe-  ^ 
eify  the  contents,  and  that  it  was  a  fraud  and  deceit  in  law  on  his  part  in  not 
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doing  80.  In  my  opinion,  the  carrier  cannot  be  considered  as  having  consented 
to  receive  and  carry  these  articles,  by  reason  of  the  notice  wliich  he  had  given, 
and  his  ignorance  of  their  quality.  I  think,  therefore,  he  is  not  answerable  as 
a  carrier,  nor  even  as  a  bailee,  on  account  of  the  legal  fraud  of  which  the  plain- 
tiffs were  guilty.  The  maxim,  <*  Ex  dolo  malo  non  oritur  actio,"  applies  to 
this  case.  The  second  question  is.  Whether  there  was  gross  negligence  on 
the  part  of  the  defendants.  I  think  that  question  was  properly  left  to  the  jury, 
and  that  we  cannot  say,  upon  the  evidence,  that  they  have  drawn  a  wrong  con- 
clusion.    I  think,  therefore,  that  the  verdict  ought  to  stand. 

Batlsy,  J.  The  box,  in  this  case,  contained  bills,  checks,  and  notes  of  the 
value  of  4072/.  The  defendants  had  given  notice  that  they  would  not  be 
answerable  for  parceb  of  value  unless  they  were  entered  and  paid  for  as  such. 
The  plaintiffs  knew  of  ^is  notice.  The  box  was  left  with  one  of  the  defend- 
ants at  Berwick,  with  no  other  observation  than  this, ''  It  is  the  box  for  New- 
casde."  Nothing  was  said  as  to  what  it  contained,  nor  did  any  of  the  defend- 
ants know  it  contained  articles  of  value.  It  was  directed,  '*Wm.  Batson, 
Newcastle,*'  and  had  on  it  a  brass  plate, ''  Wm.  Batson  and  Co. ;"  it  was  locked 
and  corded,  not  sealed.  W.  Batson  and  Co.  were  bankers  at  Berwick  and 
Newcastle.  The  coach  arrived  at  twelve,  and  stayed  at  Berwick  half  an  hour ; 
*a51  it  stood  in  the  middle  of  the  street,  about  thirty  yards  from  the  *pavement. 
-^  About  a  quartec  after  twelve,  the  box  was  put  into  the  boot  of  the  coach, 
and  a  porter  watched  the  coach  ;  but  he  was  not  so  attentive  as  he  might  have 
been,  and  the,  V)x  was  probably  stolen  from  the  boot  whilst  he  was  upon  the 
watch,  by  some  person  who  contrived  to  elude  his  notice.  The  horses  were 
brought  to  the  coach  about  ten  minutes  after  the  box  was  put  in,  and  till  that 
time  nobody  was  with  the  coach,  except  the  porter.  There  was  no  misfeas^ 
once  in  the  defendants  or  any  of  their  servants.  I  left,  I  believe,  these  two 
questions  to  the  jury.  First,  whether  the  plaintiffs  dealt  fairly  by  the  defend- 
ants, in  not  apprising  them  that  the  box  contained  articles  pf  value ;  and, 
secondly,  whedier,  in  the  case  of  a  parcel  of  such  value  as  the  defendants 
might  fairly  expect  this  to  be,  there  was  gross  negligence  in  the  defendants ; 
and  I  rather  think  I  left  those  questions  in  such  a  way,  that  unless  the  jury 
were  with  the  defendants  on  both,  they  should  find  for  the  plaintiffs ;  but  I  am 
not  confident  upon  that  point.  And  unless  the  first  of  these  points,  that  the 
plaintiffs  did  not  deal  fairly  by  the  defendants,  in  omitting  to  apprise  them  of 
the  value  of  the  box,  will,  under  the  circumstances  of  this  case,  sustain  the  ver- 
dict, I  think  there  ought  to  be  a  new  trial.  This  was  a  case  of  negligence  only, 
not  of  misfeasance.  Such  want  of  fair  dealing  on  the  part  of  the  pla^tiffs  is  an 
answer  to  the  action.  There  may  be  two  objects  in  such  a  notice  as  this ;  the 
one,  to  secure  to  the  coach-proprietor  a  compensation  proportional  to  his  risk ; 
the  other,  to  enable  him  to  put  parcels  of  the  greatest  value  in  a  place  of  the 
greatest  security.  The  risk  upon  a  parcel  of  great  value,  is  greater  than  that 
upon  a  small  one.  The  value  is  a  temptation  to  thieves  to  make  attempts, 
which,  but  for  that  value,  they  would  not  *make.    The  omission,  there- 
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fore»  to  apprise  the  coach-proprietor  of  the  value,  operates  in  two  ways. 


It  deprives  the  proprietors  of  the  extra  compensation  they  ought  to  have,  and  it 
prevents  them  from  taking  that  extraordinary  caution  which,  upon  a  parcel  of 
extraordinary  value,  they  naturally  would  take.  The  value  is  an  ingredient  to 
be  taken  into  consideration  upon  the  question  of  gross  negligence ;  for  that  may 
be  gross  negligence  in  the  case  of  a  parcel  of  extraordinary  value,  which,  in  the 
case  of  another  parcel,  would  not  be  so.  The  trusting  a  parcel  of  6000/.  or 
10,000/.,  for  a  moment,  out  of  the  personal  care  and  superintendence  of  a  trust- 
worthy servant,  would,  if.it  were  stolen  during  that  interval,  be  gross  negli 
gence ;  but  the  trusting  a  parcel  of  40«.  value  in  the  same  way  would  not. 
Why  7  because  parcels  of  great  value  are  a  great  temptation  to  thieves  to  be  on 


380  Batson  v.  Donovan.  M.  T.  1820.  [36 

die  watch  for  them ;  parcels  of  small  value  are  not  In  the  ^se  of  a  box  or 
parcel  known  to  be  of  great  value,  the  proprietors  may  take  the  extraordinary 
care  of  putting  it  into  the  personal  charge  of  the  coachman  or  guard,  or  even  of 
sending  a  special  messenger  with  it,  or  going  with  it  themselves ;  and  these  are 
precautions  which,  in  the  case  of  a  thing  of  ordinary  value,  they  would  not 
think  of  taking.  Now,  if  a  plaintiff,  by  omitting  what  he  ought  to  do,  prevents 
a  defendant  from  taking  that  extraordinary  care  which,  but  for  that  omission, 
he  probably  would  have  done,  has  he  a  right  to  complain  ?  To  what  is  the 
loss  to  be  ascribed  ?  To  his  omission.  It  is  upon  him,  therefore,  that  the  loss 
ought  to  fall.  Had  the  defendants  been  apprised  that  this  box  contained  the 
value  of  4072/. ;  that  so  very  lai^  an  inducement  was  held  out  to  thieves,  and 
that  the  loss  of  it  would  make  them  answerable  to  that  extent,  can  any  *one  p^«.^ 
believe  that  they  would  not  have  taken  more  care  of  it,  than  they  did  ?  ^ 
Then  the  persons  who  prevented  them  from  taking  this  extra  care,  viz.  the 
plaintiffs,  ought  to  bear  the  loss.  Again,  if  this  parcel  had  been  of  the  vdue  of 
5/.  only,  it  probably  would  not  have  been  lost.  The  temptation  to  thieves 
would  have  been  less.  The  value,  however,  makes  it  above  an  ordinary  risk. 
Now  the  holding  out  as  an  ordinary  risk  what  is  really  an  extraordinary  one, 
is  a  legal  fraud,  *'  dolus  mains,'*  and,  ''  ex  dolo  malo  non  oritur  actio."  A 
carrier  is,  to  a  certain  extent,  an  insurer,  and  concealment,  if  it  varies  the  risk, 
discharges  the  underwriter.  The  value  here  does  increase  the  risk ;  that  value 
is  concealed,  it  is  concealed  wrongfully ;  then  why  is  the  defendant  to  be  lia- 
ble ?  The  case  of  Gibbon  v.  Payntan,  Burr.  2298,  seems  to  me  to  come  very 
near  the  present  case.  There  100/.  was  hid  in  some  hay  in  an  old  nail  bag, 
and  was  sent  by  the  coach.  The  proprietor  had  given  a  notice  that  he  would 
not  be  answerable  for  money,  unless  he  had  notice  what  it  was ;  the  plaintiff 
knew  of  the  notice,  but  did  not  apprise  the  proprietor  that  there  was  money  in 
the  bag.  The  jury  found  for  the  defendant ;  and  on  a  rule  nisi  for  a  new  trial, 
and  cause  shown,  the  court  held  the  verdict  right.  Lord  Mansfield  said,  **  A 
common  carrier,  in  respect  of  the  premium  he  is  to  receive,  runs  the  risk  of 
goods,  and  must  make  good  the  loss,  though  it  happen  without  any  fault  in  him, 
the  reward  making  him  answerable  for  the  safe  delivery.  His  warranty  and 
insurance  is  in  respect  of  the  reward  he  is  to  receive,  and  the  reward  ought  to 
be  proportionate  to  the  risk.  If  he  makes  a  greater  warranty  and  insurance,  he 
will  take  greater  care,  use  more  caution,  '^and  be  at  the  expense  of  more  r^oa 
guards  or  other  methods  of  security ;  consequently,  if  the  owner  of  the  ^ 
goods  have  been  guilty  of  a  fraud  upon  the  carrier,  such  fraud  will  excuse  the 
carrier.  And  here  the  owner  was  guilty  of  a  fraud  upon  him :  he  meant  to 
cheat  him  of  his  hire."  Mr.  Justice  Yates  said,  **  A  common  carrier  insures 
goods,  but  he  ought  to  be  apprised  what  it  is  he  undertakes,  and  then  he  will, 
or,  at  least,  may^  take  proper  care.  But  he  ought  not  to  be  answerable  where 
he  is  deceived.  Here  he  was  deceived."  Mr.  Justice  Aston  said,  ^  It  mani- 
festly appeared  that  this  was  money  sent  under  a  concealment  of  its  being 
money.  The  true  principle  of  a  carrier's  being  answerable,  is  the  reward ;  and 
a  higher  price  ought,  in  conscience,  to  be  paid  him  for  the  insurance  of  money, 
jewels,  and  valuable  things,  than  for  insuring  common  goods  of  small  value :" 
and  the  rule  w§s  discharged.  This  case  comes  so  near  to  the  present,  that  I 
can  hardly  distinguish  it.  The  plaintiffs  here  concealed ;  the  defendants  had 
not  their  due  reward ;  the  defendants  were  deprived  of  that  which,  according 
to  this  case,  is  the  foundation  of  the  carrier's  liability,  viz.  a  reward  proportion- 
able to  the  risk ;  and  by  not  being  apprised  of  what  they  received,  they  were 
not  put  upon  their  guard  to  take  what,  with  reference  to  this  article,  would  have 
been  proper  care.  In  C/ay  v.  ff  t/ten,  1  H.  Black.-  298,  where  the  notice  was 
that  cash  would  not  be  accounted  for,  if  lost,  of  more  than  5/.  value,  unless 
entered,  and  one  penny  insurance  paid  for  each  pound  value,  and  the  plaintiff 
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kAOwiog  of  the  notice*  aent  a  parcel  of  light  guineas,  without  stating  what  the^r 
were,  the  defendants  were  held  not  to  be  liable,  even  to  the  extent  of  5/.  The 
*301   ^reasons  are  not  given,  but  it  probably  went  upon  the  construction  of  the 

-)  notice.  Izett  v«  Mountain^  4  East,  371,  is  exacdy  to  the  same  effect.  In 
Clarke  v.  Oray^  6  East,  564,  a  notice  <*  that  no  more  than  5/.  wiU  be  accounted 
for,  for  any  goods  or  parcels,  unless  entered  as  such,  and  paid  for  accordingly," 
was  held  to  leave  the  carrier  Uable  only  to  the  extent  of  5/.  in  respect  of  goods 
of  higher  value.  In  HarrU  v.  Fackwoodf  3  Taunt.  266,  Lawrence,  J., 
noticed  at  the  trial,  that  tliere  was  good  reason  why  a  carrier  should  be  made 
acquainted  with  the  value  of  the  goods,  that  he  might  take  the  greater  precau- 
tion against  fire,  or  greater  force  to  resist  felons ;  and  on  the  rule  nisi  to  enter 
a  nonsuit,  Hbath,  J.,  observed,  that  in  some  carriages  there  are  particularly  safe 
places  to  deposit  jewels  and  articles  of  superior  value,  when  known  to  be  such ; 
and  Lawrjbncb,  J.,  said,  there  was  nothing  unreasonable  in  a  carrier  requiring  a 
greater  sum,  where  he  carried  goods  of  a  greater  value,  for  he  is  to  be  paid  not 
only  for  his  labour  in  carrying,  but  for  the  risk  he  runs,  which  is  greater  in  pro- 
portion to  the  value ;  and  the  defendant  having  given  a  notice,  which  the  plain- 
tiff knew,  the  rule  was  made  absolute  for  a  nonsuit.  Bignold  v.  Waterhou9t^ 
1  M.  d&  S.  255,  contains  a  similar  doctrine ;  but  there  was  another  point,  that 
the  contract  was  with  one  of  the  defendants  alone,  and  not  with  the  firm,  and* 
on  that  ground  alone,  Lord  El^enborouoh's  opinion  proceeded.  These  authori- 
ties induce  me  to  think,  that  the  defendants  had  a  right  to  be  apprised  by  the 
plaintiffs,  that  this  box  contained  articles  of  value,  and  that  the  plaintiffs'  neglect 
in  this  case,  tfiere  being  no  misfeasance  on  the  part  of  the  defendants,  is  an  answer 
^401   ^  ^^  action,     llie  authorities  *relied  upon  for  the  plaintiffs^  are,  as  it 

^  seema  to  me,  cases  of  misfeasance.  EUis  v.  TWner,  8  T.  R.  531,  was 
the  case  of  wrongfully  carrying  the  goods  beyond  the  place  at  which  they  were 
to  be  d^vered ;  they  were  to  be  delivered  at  Stockwith,  between  Hull  and 
Gainsborough,  and  were  carried  heyond  Stock  with.  Beck  v.  Evane^  16  East» 
244,  is  put  by  Lord  Ellbnborouoh,  distinctly,  as  a  case  of  misfeasance :  there 
the  carrier  wrongfiiUy  drove  on  a  cask  of  brandy,  when  he  was  told  it  was  leak- 
ing. Birkett  v.  Wulan^  2  B.  &  A.  356,  was  a  case  of  misfeasance  also,  for  thai 
was  a  wrongful  delivery  to  a  person  who  had  no  colour  for  receiving.  In 
ifodenAam  v.  Bennett^  4  Price,  31,  the  defendant's  bookkeeper  knew  at  the 
time  he  received  the  parcel  that  it  contained  Welch  notes,  and  yet  he  demanded 
no  extra  payment :  it  did  not  appear  that  plaintiffs  knew  of  the  notice,  and  the 
court  thought  that  the  parcel  was  earned  beyond  its  destination,  which  would 
make  it  a  case  of  misfeasance.  In  Smith  v.  Home^  2  B.  Moore,  18,  the  parcel 
was  not  of  extraordinary  value.  The  question  of  fair  dealing,  in  not  specifying 
the  value,  was  never  raised,  and  the  defendants  sent  their  gcxKis  for  delivery  in 
London  by  a  cart,  which  had  only  one  person  to  attend  it,  which  might  be 
deemed  «riisfeasance,  it  feeing  the  general  custom  to  send  two  persons  with  such 
carts.  Upon  the  ground,  therefore,  that  the  defendants  ought  to  have  been  ap- 
prised of  the  value  of  this  box,  and  were  not,  that  the  plaintiffs  were  guilty  of 
misconduct  in  this  respect,  that  the  plaintiffs'  neglect  deprived  the  defendants  of 
the  compensation  they  ought  to  have  received,  and  prevented  the  defendants 
from  taking  the  care  which  they  otherwise  would  have  done,  and  that  the  value 
*^411  ^^  *^^  parcel  increased  die  probability  of  loss,  I  am  of  opinion  that  the 

^  plaintiffs'  neglect  is,  under  &e  circumstances  of  this  case,  a  bar  to  the 
action. 

Abbott,  C.  J.  I  am  of  opinion  that  the  case  was  propeily  left  to  the  jury 
by  my  learned  brother  at  the  trial,  and  I  think  the  verdict  of  the  jury  warrant^ 
by  the  evidence.  It  is  unnecessary  for  me  to  repeat  the  facts.  « The  main 
objection  to  the  judge's  direction  is,  that  he  desired  the  jury  to  consider  whether 
there  had  been  any  thing  like  unfair  dealing  or  want  of  proper  caution  on  the 
part  of  the  plaintiffs.     It  cannot  be  denied,  that  if  the  owner  of  goods  deceive 
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the  carrier  as  to  their  quality  and  value,  he  shall  not  hold  the  carrier  respon- 
sible. This  is  laid  down  in  Gibbon  v.  Paynton,  4  Burr,  2298,  and  the  cases- 
there  cited.  In  that  case  money  was  sent  hid  in  hay  in  an  old  nail  bag,  by  a 
person  who  did  not  disclose  the  contents  of  the  bag,  and  was  not  asked  to  do 
so,  and  who  knew  the  carrier  had  giyen  notice  that  he  would  not  be  answerable 
for  money,  unless  he  should  have  notice  that  money  was  delivered  to  him.  In 
the  present  case,  bank  notes,  in  a  box,  are  delivered  to  a  carrier,  without  dis- 
closing  the  contents  of  the  box,  the  carrier  having  given  notice  that  he  will  not  be 
answerable  for  notes  unless  entered  and  paid  for  accordingly,  and  the  plaintiff 
being  acquainted  with  such  notice.  Thus  far,  therefore,  the  two  cases  appear  to 
me  to  be  very  litde  different  from  each  other.  In  the  case  of  Gibbon  v.  Paynton^ 
however,  there  was  no  proof  of  particular  negligence  on  the  part  of  the  carrier ; 
whereas,  in  the  present  case,  it  is  contended,  and  probably  rightly  so,  that  there 
was  ♦great  negligence  on  the  part  of  the  carrier ;  the  coach  having  been  r^A^ 
left  standing  for  some  space  of  time  at  midnight  in  the  middle  of  a  wide  ^ 
street,  and  no  guard  or  watchman  within  some  yards  of  it,  the  box  in  question 
having  been  put  into  the  boot.  And  it  was  contended,  that  for  such  gross  negli- 
gence the  carrier  must  answer,  notwithstanding  his  notice,  and  the  manner  in 
which  the  box  was  delivered  to  him  ;  and  the  case  of  Bodenham  v.  Benneti^ 
was  cited  and  relied  upon.  But  in  that  case  there  was  reasonable  evidence  that 
the  driver  knew  the  quality  of  the  parcel ;  in  the  present  case,  I  think  such 
evidence  is  wanting.  Now  the  degree  of  care  that  a  man  may  be  reasonably 
required  to  take  of  any  thing,  depends,  in  my  opinion,  upon  the  quality  and 
value  of  the  thing,  and  the  temptation  thereby  afforded  to  theft.  Magno'  peri- 
culo  custoditur  quod  multis  placet.  And  it  cannot,  I  think,  be  denied,  that  a 
small  box  containing  bank  notes  or  money  affords  much  greater  temptation  to 
theft  than  a  parcel  of  equal  size  containing  less  valuable  articles,  or  a  laiger  and 
more  bulky  parcel  of  considerable  value,  a  small  l)ox  being  a  thing  easily  re- 
moved and  concealed,  and  notes  being  things  easily  disposed  of,  and  made  pro- 
fitable to  a  thief.  If  the  carrier  had  known  the  contents  of  this  bbx,  he  certainly 
ought  to  have  placed  it  in  a  less  exposed  part  of  his  carriage,  or  to  have  cans^ 
the  carriage  to  be  better  watched ;  he  ought  to  have  done  so ;  probably  he 
would  have  done  so :  I  cannot  take  upon  myself  to  say  that  he  would  not  And 
I  think  an  opportunity  of  doing  so  ought  to  have  been  given  to  him  by  some  inti- 
mation of  the  contents  of  the  box  that  he  was  required  to  convey.  The  negli- 
gence of  the  servants  of  common  carriers  has  been  for  a  long  time  a  subject  of 
Sequent  and  just  complaint,  and  it  is  the  ♦duty  of  courts,  as  far  as  shall  r^A^ 
be  consistent  with  justice  and  law  in  each  particular  case,  to  follow  up  ^ 
the  good  old  principle  of  the  common  law,  and  do  every  thing  that  may  induce 
greater  care  and  attention.  But  we  must  not,  where  a  notice  like  the  present 
has  been  given,  require  more  care  at  their  hands  than  may  reasonably  be  re- 
quired, adverting  to  all  the  particulars  of  the  case  before  us.  And  I  think  we 
should  do  this,  if  we  were  to  say  that  the  jury  might  not  have  been  reasonably 
desired  to  consider  the  conduct  of  the  plaintiffs  in  this  transaction,  or  that  the 
conclusion  which  the  jury  have  drawn  in  favour  of  the  defendants  was  not 
reasonably  warranted  by  the  evidence  before  them.  I  am,  therefore,  of  opinion 
that  the  rule  ought  to  be  discharged. 

Rule  discharged. 

HOLROYD  V.  BREARE  and  HOLMES.(a) 

In  trespasBt  two  defendants  appeared  by  the  same  attorney,  and  pleaded,  let,  general  issne,  and 
2d,  separate  justificattons.    A.  obtained  a  verdict  ^nenuly,  and  B.  obtaincw  a  verdict  on  his 

i'uBtification,  but  the  plaintiff  succeeded  against  him  on  the  general  issue :  Held,  Ist,  that 
3.  was  not  entitled  to  any  costs  on  the  issue  found  for  him ;  2d,  that  the  master,  in  taxing 

(a)  See  the  facts  of  this  case  corrected  in  the  last  page  of  this  volume. 
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A.'s  oosts,  was  right  in  allowing  onl^  one-half  of  the  attorney's  costs  for  appearance,  &c. ; 
3d,  that  the  costs  due  from  the  plaintiff  to  A.  could  not  be  set  off  against  the  costs  due  from 
B.  to  the  plaintiff. 

Parke  had  obtained  a  rule  nisi,  for  referring  it  back  to  the  master,  to  review 
his  taxation  of  costs  in  this  cause.  It  was  an.  action  of  trespass  against  the  two 
defendants,  who  pleaded,  first,  the  general  issue,  and,  secondly,  separate  justifi- 
cations. At  the  trial,  a  verdict  was  found  for  the  defendant,  Breare,  generally, 
and  against  the  defendant.  Holmes,  upon  the  general  issue ;  but  for  him,  upon 
his  plea  of  justification.  Three  points  were  made,  in  the  application  for  a  rule 
•441  ^'"^ "  *^^™^  ^**  ^®  master  had  improperly  allowed  to  Breare  only  half 
-J  costs,  in  consequence  of  his  having  appeared  by  the  same  attorney,  as 
Holmes.  Secondly,  that  the  master  had  allowed  the  plaintiff"  full  costs  against 
Holmes,  but  had  refused  to  allow  to  Holmes  the  costs  on  the  issue  found  for 
him  ;  and,  thirdly,  that  the  costs  allowed  to  Breare  ought  to  be  set  off*  against 
those  to  be  paid  by  Holmes. 

7%ndal  now  showed  cause,  and  contended,  as  to  the  first  objection,  that  in  this 
case,  the  master  had  followed  the  ordinary  course,  and  that  being  a  reasonable 
one,  the  court  would  not,  upon  the  present  occasion,  make  any  rule  to  alter  it. 
As  to  Uie  seciond  point,  he  relied  upon  Poatan  v.  Stanway^  East,  261,  as  ex- 
pressly in  point.  As  to  the  third  point,  if  the  setoff  contended  for  were  allow- 
ed, it  would  deprive  the  plaintiff's  attorney  of  his  lien ;  and  he  cited  Mordecai 
V.  Nuttings  Bame,  145. 

ParkCj  m  support  of  his  rule,  stated,  that  he  did  not  mean  to  press  the  first 
point,  which  was  entirely  a  matter  for  the  discretion  of  the  court.  As  to  the 
second  point,  he  admitted,  that  he  could  not  distinguish  the  case  from  Poatan 
V,  Stanway,  If,  therefore,  the  court  felt  themselves  bound  by  that  authority, 
the  rule,  upon  this  point,  must  be  discharged.  But  in  that  case,  the  judgment 
of  Lord  Ellenborouoh  proceeded  entirely  upon  the  practice  of  the  court. 
This,  however,  is  not  a  matter  of  practice,  but  a  right,  depending  on  the  true 
construction  of  the  statute  23  Hen.  8,  c.  15,  s.  1.  If,  therefore,  the  court  see, 
ttAK-y  ^^t  ^6  construction  hitherto  *adopted  in  practice,  be  wrong,  they  will, 

^  notwithstanding  the  practice,  give  to  the  defendant  that  which  is  his  right. 
The  words  of  the  statute  are,  **  That  if  any  verdict  happen  to  pass,  by  lawful 
trial  against  the  plaintiff,  in  any  action,  the  defendant  shall  have  judgment  to  re- 
cover his  costs ;  and  the  statute  of  4  Jac.  c.  3,  which  extended  the  statute  of 
Hen.  8,  is  to  the  same  effect  Now  here,  there  was  a  verdict  upon  the  justi- 
fication ;  and  the  defendant,  therefore,  is  entitled  to  have  judgment  entered  for 
him  for  those  costs.  It  may,  however,  be  said,  that  the  statute  only  applies  to 
cases  where  the  plaintiff  obtains  no  verdict,  and  that  it  wou)d  be  inconsistent 
to  have  two  judgments  on  the  record.  But  Day  v.  Hanks^  3  T.  R.  656,  is  an 
authority  to  Uie  contrary  of  the  first  of  these  objections,  and  Winnard  v.  Foster^ 
2  Lutw.  1 190,  shows,  diat  two  judgments  may  be  entered  upon  the  record ;  and 
these  authorities  were  not  referred  to  and  fully  considered  in  Poatan  v.  IStan' 
way.  As  to  the  third  point,  the  lien  of  the  attorney  applies  only  to  cases 
where  there  are  distinct  actions,  but  not  to  a  claim  of  set-off,  where  the  whole 
arises  in  the  same  action ;  and  he  referred  to  Sehoole  v.  Nohle  and  Others^ 
1  H.  Bl.  23,  and  Cawthom  v.  TTiompaon^  HuUock  on  Costs,  471,  2d  ed. 

Baylbt,  J.  The  principal  question  in  this  case  is,  whether  or  not  the  court 
now  may  give  a  judgment  for  costs  to  be  paid  by  the  plaintiff  to  the  defendant, 
upon  the  issues  found  for  him,  as  well  as  a  juc(gment  for  the  plaintiff  for  his 
damages  and  costs.  Now  that  question,  as  it  seems  to  me,  was  expressly 
determined  in  the  case  of  Poafan  r.  Stanway^  where  the  defendant,  having 


•46] 


^pleaded  three  pleas,  two  issues  were  found  for  the  plaintiff;  and  on  the 


third  issue,  which  applied  to  a  part  only  of  the  plaintiff's  demand,  a  ver- 
dict was  found  for  the  defendant.  It  appeared,  therefore,  that  the  plaintiff  had, 
upon  the  third  issue,  unnecessarily  carried  the  defendant  down  to  trial.     The 
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court  entered  into  the  question,  and  decided,  that  the  defendant  waa  not  enti- 
tled to  have  any  judgment  entered  for  him.  That  has  been  the  course  of  pro- 
ceeding in  this  court,  as  far  back  as  memory  or  precedent  can  go.  No  instance 
to  the  contrary  has  been  cited,  except  Witmard  v.  Foster,  That,  howerer, 
was  a  case  of  replevin,  where  both  parties  are  actors ;  and  there  the  defendant, 
as  it  appeared,  made  an  avowry,  and  claimed  a  return.  Now,  if  the  distress, 
as  was  the  case  there,  were  good  only  as  to  part,  the  plaintiff  would  be  entitled 
to  damages,  and  the  defendant  would  be  entitled  to  a  return  of  the  part  for  whidi 
the  distress  was  good,  and  to  damages  consequent  upon  that  return,  so  that  there 
might  be  two  different  judgments  properly  entered  upon  the  record.  Upon  this 
ground  it  seems  to  me,  that  that  case  is  distinguishable  from  the  present,  and 
Fostan  v.  Stanway  being  direcdy  in  point,  we  are  not  warranted  in  departing 
from  the  authority  of  that  case.  Upon  the  other  point,  I  have  no  doubt  that 
the  master  has  exercised  a  sound  discretion ;  and  as  to  the  liberty  of  setting 
off  the  costs  against  each  other,  that  cannot  be  allowed,  because  it  would  destroy 
the  lien  of  the  plaintiff's  attorney.     The  rule  must,  therefore,  be  discharged. 

Best,  J.  I  am  not  disposed  to  disturb  the  practice  which  has  prevailed  as 
to  the  allowance  of  costs  by  the  master,  where  two  parties  appear  by  the  same 
attorney.  *It  seems  to  be  a  reasonable  and  proper  rule.  As  to  the  r-^^j 
second  point,  I  think  the  case  in  Lutwyche  is  clearly  distinguishable  ^ 
from  the  present,  upon  the  ground  pointed  out  by  my  brother  Batlby.  But 
even  if  that  were  not  the  case,  I  would  adhere  to  the  authority  of  Foftan  t. 
Stanway  in  preference  to  it.  Upon  the  third  point,  the  cases  cited  are  distin- 
guishable upon  this  ground,  that  there  the  application  was  made  on  the  part  of 
the  plaintiff,  and  upon  an  affidavit,  in  the  first  case,  that  the  two  defendant8» 
who  had  suffered  judgment  to  go  by  default,  had  acted  under  the  authority  of 
the  other  defendant,  who  had  obtained  the  verdict,  and  thai  the  latter  had  under^ 
taken  to  pay  their  damages  and  costs.  Here,  however,  the  application  is  on 
the  part  of  the  defendant,  and,  if  we  were  to  grant  it,  we  should  disturb  the  lien 
to  which  the  plaintiff's  attorney  is  entitled.  The  rule  must,  therefore,  be  dis- 
charged, and  with  costs. 

Rule  discharged  with  cost8.(a) 

In  the  Matter  of  the  Executors  of  AITKIN,  deceased. 

Where  the  employment  of  an  attorney  is  so  connected  with  hie  profesnonal  character  as  to 
afibrd  a  presumption  that  his  employment  was  in  conseouenoe  of  that  character,  the  court 
will  interfere  in  a  summary  way  to  compel  him  faithfully  to  execute  the  trust  reposed  in 
him ;  and  therefore,  where  an  attorney  was  employed  by  A.  to  collect  and  get  in  the  effects 
due  to  him  as  administrator  of  another  person,  the  court  compelled  the  attorney  to  render  an 
account  to  the  executors  of  A.  of  the  moneys,  &.C.,  received  by  him,  although  he  had  never 
been  employed  by  A.  or  his  executors  to  conduct  any  suit  in  law  or  equity  on  bis  or  their 
behalf. 

Scarlett  had  obtained  a  rule,  caUing  upon  Mr.  Blamire,  an  attorney  of  this 
court,  to  show  cause  why  he  should  not  deUvjer  to  the  attorneys  of  the  executors 
*of  John  Aitkin  his  bill  o^  costs,  in  relation  to  business  done  for  the  said  r-^^g 
John  Aitkin,  deceased,  as  administrator  of  George  Aitkin,  deceased ;  and  ^ 
also  an  account  of  his  receipts  and  payments  in  respect  of  the  estate  of  Geoitg& 
Aitkin ;  and  why  he  should  not  pay  over  the  balance  in  his  hands,  and  deliver 
up  all  deeds,  papers,  and  writings  in  his  custody  or  power  belonging  to  the 
said  executors.  It  appeared  from  the  affidavits  that  Mr.  Blamire  had  been 
employed  by  John  Aitkin  as  his  attorney  and  agent,  to  collect  and  get  in  die 
effects  of  George  Aitkin,  and  that  he  had  received  considerable  sums  of  money 
on  that  account:  that  repeated  applications  had  been  made  by  the  executors  of 
John  Aitkin  for  this  account,  and  for  his  bill  of  costs  relating  thereto ;  which 

(a)  Abbott,  C.  J.,  and  Uoboyd,  J.,  were  absent  in  the  house  of  lofds. 
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had  all  been  ineffectual.  The  affidavits  in  answer  stated,  that  Mr.  Blamire 
never  was  employed  either  by  John  Aitkin  or  by  his  executors  in  prosecuting  or 
defending  any  cause  or  suit,  or  other  proceeding  in  this  court,  or  in  any  other 
court  of  law  or  equity. 

Littledale  showed  cause,  and  contended  that  this  was  an  answer  to  the  pre- 
sent application ;  and  he  cited  Cocks  v.  Harmony  6  East,  404,  where  an  appli- 
cation for  a  rule  upon  the  defendant,  to  deliver  up  to  the  plaintiff  an  account 
similar  to  the  present,  was  refused.  And  in  Ex  parte  Lowe^  8  East,  237,  a 
similar  application  was  refused. 

Scarlett y  contri.  If  this  rule  be  made  absolute,  it  will  be  for  the  advantage 
of  the  attorneys  themselves,  for  it  will  prevent  them  from  having  it  in  their  power 
*4Q1  ^  ^^  ^  which  is  wrong,  and  the  exercise  of  this  summary  *jurisdiction 
-'  over  them,  as  officers  of  the  court,  will  be  equally  for  the  advantage  of 
&e  public ;  and  he  cited  Hughes  v.  May  re,  3  T.  R.  275,  and  Strang  v.  HowCf 
1  Stran.  621,  where  the  court  compelled  an  attorney  to  deliver  up  deeds  en* 
trusted  to  him  by  his  clients ;  and  he  contended  that  no  distinction  could  be 
made  between  the  delivering  up  of  deeds  and  the  payment  of  the  money  in 
dispute. 

Abbott,  G.  J.  The  question  in  this  case  is,  whether  this  court  will  compel 
an  attorney  to  do  that  which  in  justice  he  ought  to  do.  Now  the  rule  by  which 
the  court  are  to  be  governed  in  exercising  this  summary  jurisdiction  over  its 
officers  seems  to  be  this ;  where  an  attorney  is  employed  in  a  matter  wholly 
unconnected  with  his  professional  character,  the  court  will  not  interfere  in  a 
summary  way  to  compel  him  to  execute  faithfully  the  trust  reposed  in  him. 
But  where  the  employment  is  so  connected  with  his  professional  character  as 
to  afford  a  presumption  that  his  character  formed  the  ground  of  his  employment 
by  the  client,  there  the  court  will  exercise  this  jurisdiction.  And  the  case  where 
the  court  compelled  the  attorney  to  deliver  over  deeds,  placed  in  his  hands  for 
the  purpose  of  making  a  conveyance,  proceeds  upon  diis  ground.  For  inas- 
much as  a  conveyance  requires  knowledge  of  law,  the  trust  is  reposed  by  the 
client  in  the  party,  in  respect  of  his  being  an  attorney.  I  am  of  opinion  that 
the  facts  in  this  case  bring  it  within  this  rule,  and  that  the  rule  ought  to  be 
made  absolute. 

Rule  absolute. 


•50]  •CRAWSHAY  and  Others  v.  HOMFRAY  and  Others. 

The  whaHa^,  dLc.,  due  upon  goods  imported^  was,  by  the  course  of  trade,  paid  by  the  importer 
at  the  Chnatmas  following  the  importation,  whether  the  goods  were  in  the  mean  time  removed 
or  not.  The  goods  were  sold  to  A.,  and,  after  Chriatmaa,  the  merchant  importer  beoune 
bankrupt :  Held^  tj^at  there  was  no  Hen  on  the  goods  for  the  wharfage »  &c.,  as  against  A. 

Tnovsn  for  iron.  Plea,  general  issue.  At  the  trial  at  the  last  sittings  at 
Ouildhall,  before  Abbott,  G.  J.,  it  appeared  that  the  iron  in  question  had  been 
imported  by  Messrs.  Tottie  and  Co.,  and  landed  at  defendants'  wharf  on  the 
14th  October.  On  the  15th  October  die  plaintiffs  purchased  the  same  of  Tottie 
and  Co.,  and  the  order  for  delivery  of  it  was  given,  and  the  price  paid  to  Tottie 
and  Co.  by  the  plaintiffs  on  the  following  day.  A  part  of  the  iron  was  subse- 
quently delivered  to  the  plaintiffs  at  different  times,  till  March  following,  when, 
in  consequence  of  Tottie  and  Co.  having  become  bankrupts,  the  remainder  of 
the  iron,  amounting  to  about  90  tons,  was  detained  by  the  defendants,  whc 
claimed  a  lien  upon  it  for  their  charges  in  respect  of  wharfage,  inc.  These 
chaiges  amounted  to  about  126/.,  and  the  course  of  dealing  proved  as  to  them 
was  that  they  were  usually  paid  by  the  merchant  importer  at  the  Christmas 
following  the  importation,  whether  the  iron  had  been  removed  in  the  mean  time 
or  not.     Upon  uie  trial,  the  lord  chief  justice  was  of  opinion  that  the  defend 
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ants  were  not  entitled  to  a  lien  upon  the  iron  for  these  charges ;  and  the  jmyi 
under  his  direction,  found  a  verdict  for  the  plaintiffs.     And  now 

Marruat  moved  for  a  rule  nisi  to  set  aside  this  verdict,  and  to  enter  a  non- 
suit. If  in  this  case  the  usual  time  for  payment  of  the  chaiges  upon  the  iron 
had  not  arrived,  the  case  would  be  very  different.  Here,  however,  *it  had  p,. . 
expired,  and  Uie  money  was  demandable  at  the  time  when  the  lien  was  ^ 
claimed,  and  this  brings  the  case  within  the  authority  of  Stevenson  v.  Blake' 
lockj  1  M.  &  S.  535,  m  which  this  very  distinction  was  taken,  between  that 
case  and  Cowdl  v.  Simpson,  16  Ves.  jun.  275.  It  was,  indeed,  formerly  laid 
down,  in  Bremin  v.  Currant,  Bull.  N.  P.  45,  that  wherever  there  was  a  special 
agreement,  there  could  be  no  lien ;  but  tliat  must  now  be  taken  subject  to  the 
observations  made  by  Gibbs,  C.  J.,  in  Hutton  v.  Bragg,  2  Marsh,  845,  where 
he  cites  2  Roll.  Ab.  92,  M.  pi.  2.  6,  and  Cro.  Car.  271,  and  Yelv.  66 ;  and 
there  that  learned  judge  expressly  guards  against  the  being  understood  as  say- 
ing that  the  lien  which  had  been  taken  away  by  an  agreement  to  pay  in  biUs 
would  not  be  restored  after  those  bills  had  been  dishonoured.  And  in  Chau 
V.  fVestmore,  Selw.  N.  P.  1322,  this  court  held,  that  an  agreement  to  pay  a 
miller  in  a  particular  manner  did  not  deprive  him  of  his  right  of  lien.  Heret 
perhaps,  in  the  interval  between  October  and  Christmas,  the  defendant's  right 
of  lien  was  suspended ;  but  upon  the  failure  of  Tottie  and  Co.  to  pay  at  mat 
time,  the  right  of  lien  was  restored. 

Abbott,  C.  J.  I  think  we  ought  not  to  grant  any  rule  in  this  case.  It  is 
distinguishable  from  the  authorities  which  have  been  cited.  Here  it  is  clear 
that,  at  the  time  when  this  iron  was  originally  purchased  by  the  plaintiffs,  these 
defendants  had  no  lien  upon  it  for  these  charges.  Now  can  it  be  contended 
that  afler  this  a  lien  upon  these  goods,  the  property  of  the  plaintiffs,  is  to  arise 
from  a  subsequent  default  in  payment  by  other  ^persons.  I  think  it  can-  p^-o 
not ;  and,  therefore,  retain  my  opinion  at  the  trial,  that  the  plaintiffs  are  ^ 
entided  to  recover. 

Baylbt,  J.  According  to  the  usage  of  trade,  it  appears  that  in  this  case  a 
specific  time  is  given  to  £e  merchant  importer  for  the  payment  of  these  dues. 
The  iron  in  question,  which  originally  belonged  to  Tottie  and  Co.,  was  by  them 
sold  to  the  plaintiffs  in  October,  and  at  that  time  the  plaintiffs  had  clearly  a 
right  to  the  delivery,  without  any  lien  being  claimed  by  the  defendants.  In 
consequence  of  this,  on  their  application,  a  great  part  of  it  is  delivered.  How, 
then,  can  the  non-delivery  of  the  remainder,  till  after  the  debt  due  from  Tottie 
and  Co.  has  become  payable,  make  any  difference  ?  As  it  is  clear  that  at  the 
time  of  the  sale  the  defendants  had  no  lien,  I  am  of  opinion  that  the  subsequent 
non-delivery  did  not  give  any  new  right  of  lien  to  them. 

HoLROvn,  J.  Tiie  principle  laid  down  in  CJmse  v.  Westmore,  where  all  the 
cases  came  under  the  consideration  of  'the  court,  was  this,  that  a  special  agree- 
ment did  not  of  itself  destroy  the  right  to  retain ;  but  that  it  did  so  only  where 
it  contained  some  term  inconsistent  with  that  right.  Now  if  by  such  agreement 
the  party  is  entitled  to  have  the  goods  immediately,  and  the  payment  in  respect 
of  them  is  to  take  place  at  a  future  time,  that  is  inconsistent  with  the  right  to 
retain  the  goods  till  payment.  That  was  the  case  here :  the  wharfiage  was  not 
payable  till  Christmas,  and  by  the  sale  the  plaintiffs  had  a  right  to  an  immed«ate 
delivery  of  the  goods.  And  the  subsequent  default  of  Tottie  and  Co.  *to  p«^^ 
pay  the  debt  due  from  diem  will  not  alter  the  case.  I  think,  therefore,  ^ 
that  the  defendants  had  in  this  case  no  right  to  retain,  and  that  this  verdict  is 
right 

Best,  J.  The  principle  has  been  truly  stated,  that  unless  the  special  agree 
ment  be  inconsistent  with  the  right  of  lien,  it  will  not  destroy  it.  Here,  how- 
ever, it  seems  to  me  that  it  was  inconsistent,  the  wharfage  not  being,  by  the 
usage  of  the  trade,  payable  till  a  subsequent  period,  and  the  goods  beuig  to  be 
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delivered  immediately.  There  was,  therefore,  in  this  case  no  original  right  of 
lien  in  respect  of  these  chai^ges ;  and  I  am  not  aware  of  any  case  where  it  has 
been  decided  that  a  subsequent  default  in  payment  can  give  such  a  right  where 
it  did  not  originally  exist 

Rule  refused. 


DOE,  on  the  Demise  of  SUTTON,  v.  RIDGWAY. 

In  the  proof  of  a  pedigree,  the  dying  declarations  of  A.,  as  to  the  relationship  of  the  lessor  of 
the  plaintiff  to  the  person  last  seised,  are  not  receivable  in  evidence. 

Ejbctmbnt  to  recover  lands  in  the  county  of  Somerset  Plea,  general  issue. 
At  the  trial,  before  Burrouoh,  J.,  at  the  last  Summer  assizes  for  that  county, 
the  lessor  of  the  plaintiff,  who  claimed,  as  heir  at  law  of  Anne  Walker,  the  per- 
son last  seised,  in  order  to  deduce  the  pedigree,  offered  in  evidence  the  dying 
declarations  of  one  Barrett,  who  had  as  she  herself  stated,  been  servant  to  Mar- 
garet Walker,  through  whom  the  pedigree  was  traced.  This  person  had,  during 
her  last  illness,  at  the  age  of  103,  af\er  she  had  expressed  her  full  conviction 
*541  ^^^  ^^^  could  not  recover,  and  only  a  few  days  before  *her  death,  made 
-^  these  declarations.  The  learned  judge  rejected  the  evidence ;  and  the 
defendant  having  obtained  a  verdict, 

Scarlett  moved  for  a  new  trial.  These  declarations  ought  to  have  been 
received  in  evidence.  The  principle  on  which  such  evidence  is  receivable  is 
stated  to  be  founded  partly  on  the  situation  of  tlie  dying  person,  which  is  con- 
sidered as  powerful  over  his  conscience  as  the  obligation  of  an  oath,  and  partly 
on  the  absence  of  interest  at  such  a  time,  which  dispenses  with  the  necessity 
of  a  cross  examination,  Phillipps  on  Evidence,  100,  1st  edit;  and  this  equally 
applies  to  civil  as  to  criminal  cases.  This  will  be  found  laid  down  in  the  case 
of  the'subscribing  witness  to  a  bond,  whose  dying  declarations  were  allowed 
to  be  given  in  evidence,  by  Heath,  J.,  cited  by  Lord  Ellenborouoh  in  Avison 
V.  Kinnaird^  6  East,  195,  to  prove  it  a  forgery,  and  in  Wright^  dem,  Clymer^ 
y.  Littler,  3  Burr.  1244.  And  in  DrummoruTs  case,  1  Leach,  Cro.  Cas.  378, 
it  seems  to  have  been  admitted,  that  the  dying  declaration  of  a  person,  as  to  his 
having  stolen  a  watch,  would  be  admissible,  although  there  the  evidence  was 
rejected,  on  the  ground  that  the  party  making  the  declarations  was  an  attainted 
convict  Here  the  party  was  in  articulo  mortis,  and  could  have  no  motive  for 
deceit  The  declarations  ought,  therefore,  to  have  been  received.  He  also 
referred  to  Tinkler'9  case,  1  East,  PI.  Cr.  354. 

Abbott,  C.  J.     The  cases  cited  are,  I  believe,  the  only  exceptions  to  the 

*551  ^"^^^  ^^  ^^  ^^^  receiving  evidence,  *unless  upon  oath,  and  with  the 

•^  opportunity  for  cross  examination.     I  am  not  aware  of  any  other ;  and  it 

seems  to  me,  that  the  present  case  does  not  fall  within  these  exceptions.     The 

evidence,  therefore,  was  properly  rejected  by  the  learned  judge. 

Baylbt,  J.  In  the  case  of  Prison  v.  iinnmrd,  the  dedarations  were  re- 
ceived upon  a  very  different  principle.  There  they  were  part  of  the  res  gestae ; 
and,  in  Tinkler's  case,  the  declarations  received  were  those  of  the  party  who 
had  taken  the  poison.  The  case  of  the  subscribing  witness  seems  to  be  founded 
on  this ;  he  must  have  been  called  as  a  witness,  if  he  had  been  alive,  and  it 
would  then  have  been  competent  to  prove,  by  cross  examination,  his  declarations 
as  to  the  forgery  of  the  bond.  Now  the  party  ought  not,  by  the  death  of  the 
witness,  to  be  deprived  of  obtaining  the  advantage  of  such  evidence.  This  case« 
however,  is  very  different 

HoLROYD  and  Best,  Js.,  concurred. 

A  mle  nisi  was  aflerwaids  granted  on  other  grounds. 
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The  KING  v.  INMAN. 

An  apprentice,  bound  for  seven  years  to  A.,  served  him  in  his  house  between  fire  and  six 
years,  and  afterwards,  for  the  remainder  of  the  term,  resided  in  his  mother*8  house,  having 
agreed  with  his  master  that  he  should  be  at  liberty  to  work  fot  whom  he  pleased,  he  paying 
2m.  per  week  to  his  master.  The  master  also,  during  this  time,  occasionally  gave  him  work, 
for  which  he  was  not  paid :  Held,  that  this  was  not  a  continuance  of  the  service  to  A.  for 
seven  years  under  the  mdenture. 

Quo  warranto  against  the  defendant,  for  exercising  the  francHbe  of  a  free 
bui^ss  of  the  borough  of  Colchester,  in  the  county  of  Essex.  The  custom 
stated  in  the  defendant's  plea  was,  that  every  person  who  has  ^served  an  p,.|. 
apprenticeship  by  indenture,  to  a  free  burgess  of  the  said  borough,  for  the  ^ 
term  of  seven  years,  according  to  the  custom  of  the  said  borough,  in  any  zxU 
trade,  mystery,  or  manual  occupation,  hath  used  and  of  right  hath  been,  and  of 
right  ought  to  be  admitted  and  sworn  into  the  office  of  a  free  burgess  of  the  said 
borough  ;  and  the  plea  further  stated,  that  the  defendant  had  served  an  apprenr 
ticeship,  for  seven  years,  according  to  this  custom,  to  one  George  Johnstone,  in 
the  art,  trade,  and  mystery  of  a  cordwainer.  At  the  trial,  before  Wood,  B.,  at 
fhe  last  assizes  for  the  county  of  Essex,  it  appeared,  that  the  defendant  had 
been  bound  apprentice  for  seven  years,  to  Johnstone,  a  freeman  of  Colchester. 
He  served  him  between  five  and  six  years,  under  the  indenture,  during  whi<^ 
time  he  lived  in  his  master's  house.  At  the  expiration  of  this  time,  his  master's 
business  having  diminished,  he  quitted  his  house,  and  went  away  to  reside  in 
that  of  his  mother ;  during  which  time,  his  master  permitted  him  to  work  for 
any  other  persons  whom  he  might  choose,  he  having  agreed  to  pay  to  his  mas* 
ter  two  shillings  a  week.  His  master  occasionally  gave  him  work  to  do,  for 
which  he  was  not  paid,  and,  during  all  this  time,  the  indenture  remained  in  tha 
master's  possession.     The  jury  having  found  a  verdict  for  the  crown, 

Lawes^  Serjt.,  moved  for  a  rule  nisi,  to  set  it  aside.  In  this  case,  the  appren- 
tice paid  28.  a  week,  during  the  whole  period  when  he  was  absent,  and  that 
makes  it,  in  point  of  law,  continue  to  be  a  service  to  the  first  master,  under  tha 
indenture,  Bex  v.  Offerton,  Burr.  S.  C.  802 ;  and  here,  also,  the  indentares 
were  never  given  up.  ' 

*  Abbott,  C.  J.  It  is  quite  clear,  that  in  order  to  entitle  this  party  to  r-^^m 
his  freedom,  there  must  be  not  only  a  continuance  of  the  binding,  but  also  ^ 
a  continuance  of  the  service  under  the  indentures,  to  a  free  burgess,  during  tha 
whole  period  of  seven  years.  I  am  of  opinion,  that  the  service  under  the  inden* 
tures,  to  the  first  master,  did  not  continue  so  long ;  and  the  consequence  la,  that 
the  party  is  not  entitled  to  his  freedom.     The  verdict,  therefore,  was  right. 

Rule  refused. 


DOE,  on  the  Demise  of  SIMON  WESTLAKE,  v.  SIMON  WESTLAKE. 

A  testator,  b^  his  will,  devised  to  Matthew  W.,  his  brother,  and  Simon  W.,  his  brother's 
son,  a  certain  estate.  It  appeared  that  the  testator  had  three  brothers,  each  of  whom  had  a 
■on  of  the  name  of  Simon,  living  at  the  time  of  the  testator's  death :  Held,  thi^t  the  proof  of 
this  fact  did  not  raise  any  latent  ambiguity  in  the  will,  so  as  to  kt  in  parol  evidence  of  decla- 
rations of  the  testator,  as  to  the  person  intended ;  it  being  clear,  that  the  person  entitled  was 
Simon,  son  of  Matthew. 

Ejectment  for  a  moiety  of  certain  premises  in  the  county  of  Devon.  Plea, 
not  guilty.  At  the  trial  before  Graham,  B.  at  the  last  assizes  for  the  county 
of  Devon,  the  plaintiff  claimed  under  the  will  of  his  uncle  Simon  Westlake,  of 
Exboume,  in  the  county^ of  Devon,  by  which,  among  other  things,  he  bequeathed 
unto  his  brother,  Thomas  Wesdake,  20/. ;  to  Elizabeth  LuxtoUf  his  brother 
Richard's  daughter,  10/.  and  the  use  of  a  hous^  during  her  life;  and  he  then 
gave  and  bequeathed  unto  Mary,  the  wife  of  Matthew  Westlake,  his  brother, 
3ie  yearly  sum  of  5/.  to  be  paid  her  by  her  husband  out  of  his  moiety  of  it» 
tenement  called  Stone :  then  followed  the  devise  upon  which  the  question  tumedl 
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I  give,  devise,  and  bequeath  unto  Matthew  Westlake,  my  brother,  and  to 
3imon  Westlake,  my  brother's  son,  all  that  my  fee-simple  messuage  or  tene- 
ment called  Stone,  situate  in  Exbovme,  in  the  county  of  Devon,  which  said 
*5R1   P^i^^^^  I  i^^^^  ^^^  devise  to  each  of  them,  jointly  and  ^severally  alike, 

-I  and  to  each  of  their  heirs  and  assigns  for  ever,  subject  to  the  payment  of 
the  annuity  to  my  wife,  before  mentioned,  as  well  as  to  the  payment  of  the 
legacies  given  by  the  will ;  and  I  charge  my  real  estate  with  die  payment  of 
such  legacies.  I  likewise  give  and  bequeaJi  unto  Matthew  Westlake,  my  bro- 
ther,  and  to  Simon  Wesdake,  jointly  and  severally  alike,  all  other  my  mes- 
suages, tenements,  lands,  goods,  and  chattels,  and  testamentary  estates  whatso- 
ever, and  I  appoint  them  executors  of  my  will."  It  appeared  in  evidence  that 
the  testator  had  three  brothers,  Thomas,  Richard,  and  Matthew,  each  of  whom 
had  a  son  of  the  name  of  Simon,  living  at  the  time  of  the  testator's  death.  The 
defendant's  counsel  contended  that  that  established  a  latent  ambiguity  in  the 
will,  and  they  tendered  evidence  of  declarations  of  the  testator  to  show  that  he 
had  intended  to  bequeath  his  property  to  the  defendant,  Simon  Wesdake,  who 
was  the  son  of  Richard  Wesdake.  The  learned  judge  received  the  evidence. 
The  jury,  however,  found  a  verdict  for  the  plaintiff.     And  now 

Moore  moved  for  a  new  trial,  on  the  ground  that  this  verdict  was  against  the^ 
evidence;  but 

Abbott,  C.  J.  It  is  unnecessary  to  consider  whether  this  verdict  was  against 
the  evidence;  for  I  am  very  clearly  of  opinion  that  the  declarations  of  the  testator 
ought  not  to  have  been  received  in  evidence  at  all.  It  is  perfectly  true,  that  a 
latent  ambiguity  may  be  raised  by  the  proof  of  some  fact  not  to  be  collected 
from  the  will  itself;  but  then  the  fact  must  be  such  as,  when  proved,  will  raise 
an  ambiguity  in  the  will.  Now  the  fact  of  the  three  brothers  of  the  testator 
*5fi1   ^^^'^^  ®^^  ^  *^^^  ^^  ^^  name  of  Simon  does  not  raise  any  ambiguity 

-^  upon  this  will.  The  devise  upon  which  the  question  turns  forms  a  dis- 
tinct independent  sentence,  and  is  in  these  words  :  *«  I  give,  devise,  and  bequeath 
unto  Matthew  Westlake,  my  brother,  and  unto  Simon  Wesdake,  my  brother's 
son."  Now  it  seems  to  me  that,  in  point  of  legal  construction,  when  the  tes- 
tator is  speaking  of  his  brother's  son,  he  must  be  taken  to  speak  of  the  son  of 
that  brother  who  was  then  particularly  in  his  mind.  Matthew  Westlake  was 
the  brother  then  in  the  mind  of  the  tesutor ;  and,  consequenUy,  Simon  West- 
lake,  his  son,  must  be  the  person  intended.  Admitting  it,  dierefore,  to  be  the 
fact  that  the  testator  had  three  brothers,  each  of  whom  had  a  son  of  the  name 
of  Simon,  I  cannot  entertain  the  least  doubt  that  he  intended  by  this  devise  to 
give  the  property  to  Simon  the  son  of  Matthew  Wesdake.  If  diat  be  so,  there 
was  no  ambiguity  in  die  will ;  and,  therefore,  the  evidence  ought  not  to  have 
been  received.  I  am,  therefore,  of  opinion  that  there  is  no  ground  for  a  new 
trial* 

Rule  refused. 


AUBIN  V.  DALY. 

By  letters  patent,  24  Car.  2,  the  king  gnnted  to  the  use  of  A.,  his  heirs  and  assigns  for  ever,  ^ 
an  annuity  of  10002.,  to  be  paid  out  of  his  revenue  of  four  and  a  half  per  cent,  at  Barhadoes ' 
and  the  Leeward  islands :  Meld,  that  this  annuity  was  personal  property,  and  duly  passed 
under  a  will  attested  by  two  witnesses,  by  a  residuary  ciause  bequeathing  all  the  rest,  resi- 
due, and  remainder  of  a  testatrix's  penonal  estate,  of  what  nature  or  und  soever,  to  her 
executors. 

Br  letters  patent,  under  the  great  seal  of  England,  dated  July  19,  24  Car.  2, 
as  well  in  consideration  of  the  surrender  by  the  Earl  of  Kinnoul,  into  the  hands 
*60l  ^^  *^^^  crown,  of  the  Caribbee  islands,  and  certain  other  islands,  and  pos- 
•^  session  therein  referred  to,  and  all  his  estate,  claim,  and  demand  in  or  to 
the  same,  as  also  for  divers  other  good  causes  and  considerations,  his  majesty 
did,  for  himself,  his  heirs  and  successors,  give  and  grant  unto  the  said  earl  one 
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annuity  of  600/.  of  lawful  money  of  England,  to  hold,  enjoy,  and  leceire  Hxe 
same,  to  him  the  said  earl,  his  executors,  administrators,  and  assigns,  for  the 
term  of  five  years,  from  the  feast  of  Saint  Michael  the  Archangel,  then  lasi 
past.  And  the  king  also  granted  unto  the  Earl  of  Kinnoul  and  his  heirs,  one 
other  annuity  of  1000/.,  of  lawful  money  of  England,  to  him  the  said  earl,  his 
heirs  and  assigns ;  to  Uie  only  proper  use  and  behoof  of  the  said  earl,  his 
heirs  and  assigns  for  ever,  from  and  immediately  after  the  end  and  expiration 
of  the  said  term  of  five  years,  without  any  account  or  other  matter  or  thing  to 
be  rendered  or  given  for  the  same ;  which  said  respective  annuities  the  king 
appointed  should  from  time  to  time  be  duly  paid  to  the  earl,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  at  the  four  most  usual  feasts  and  terms  in 
the  year,  out  of  his  majesty's  revenue  of  4i  per  cent.,  at  Barbadoes  and  the 
Leeward  islands,  as  the  same  should  come  into  the  receipt  of  his  majesty's  ex- 
chequer, or  by  levying  tallies  of  assessments  upon  the  farmers  or  collectors  of 
the  said  revenue  for  the  time  being,  notwithstanding  any  debt  or  debts  charged 
or  chai]geable  upon  the  said  revenue,  or  any  part  thereof,  the  first  payment  to 
commence  from  the  feast  day  of  Saint  Michael  the  Archangel ;  and  if  it  should 
happen  that  the  said  revenue  of  4^  per  cent,  should  at  any  time  or  times  ailer 
the  expiration  of  five  years  fall  short  of  the  said  annuities,  then  the  king 
^granted  that  the  same  should  be  fully  made  up  to  the  said  earl,  his  exe-  p^^. 
cutors,  administrators,  and  assigns,  out  of  any  other  treasure  of  his  ma-  ^ 
jesty,  hiB  heirs  and  successors,  at  any  time  being  or  remaining  in  the  receipt 
of  his  exchequer ;  and  his  said  majesty  did  thereby  authorize  the  commission- 
ers of  his  treasury,  &c.,  to  give  warrant  for  the  levying  tallies  of  assessment 
from  time  to  time  upon  the  farmers  or  collectors  of  ^e  said  revenue  of  4i  per 
cent,  at  Barbadoes  and  Leeward  islands  aforesaid,  for  the  time  being,  for  the 
due  payment  of  the  said  annuity  of  1000/.  to  the  said  earl,  his  heirs,  executors, 
administrators,  and  assigns  respectively  as  aforesaid  ;  and  did  declare,  that  the 
receipt  of  the  said  earl,  his  heirs,  executors,  administrators,  and  assigns  respec- 
tively, unto  the  said  farmers  and  collectors,  should  be  sufficient  discharge.  By 
virtue  of  various  subsequent  conveyances  and  assurances,  and,  ultimately,  by 
virtue  of  a  certain  indenture,  bearing  date  the  26th  day  of  May,  1773,  the  an- 
nuity of  1000/.  was  granted,  bargained,  and  sold  unto  William  Stafford,  to  hold 
the  same  unto  and  to  the  use  of  him,  his  heirs,  executors,  administrators,  and 
assigns  respectively,  for  ever,  subject,  nevertheless,  to  a  proviso  in  the  said  in- 
denture contained,  whereby  it  was  declared,  that  if  the  grantors,  or  such  persons 
who  for  the  time  being  should  be  entitled  to  the  freehold  or  inheritance,  or 
other  beneficial  interest  of  and  in  the  same  annuity,  or  any  part  thereof,  or  any 
or  either  of  them,  should  pay  or  cause  to  be  paid  unto  the  said  William  Stafford, 
his  heirs,  executors,  administrators,  and  assigns,  the  principal  sum  of  12,381/.  14». 
lOe/.,  with  interest,  at  the  rate  of  4i  per  cent.,  at  certain  times  in  the  same  in- 
denture mentione^,  and  long  since  past,  he  the  said  William  Stafford,  his  heirs 
or  assigns,  would,  at  their  ^request  and  at  their  charges,  regrant  the  said  r-^^ 
annuity,  and  all  arrears  thereof,  unto  and  to  their  use,  or  unto  such  per-  ^ 
son  or  persons  as  they  should  appoint  in  that  behalf,  freed  and  discharged  from 
all  mesne  incumbrances.  The  said  principal  money  was  not  paid  to  Mr.  Staf- 
ford in  his  lifetime,  and  still  remains  due  upon  the  said  mortgage.  The  exche- 
quer annuity,  subject  to  the  usual  deductions,  was  regularly  received,  up  to 
January  5th,  1818.  William  Stafford,  by  his  will  duly  attested,  bearing  date 
22d  October,  1777,  gave  all  his  real  and  personal  estate  whatsoever  unto  his 
wife,  Alethea  Maria  Stafford,  her  heirs,  executors,  administrators,  and  assigns, 
and  appointed  her  sole  executrix  thereof,  and  died  in  the  year  1796,  without 
issue.  The  said  will  was  duly  proved  by  his  executrix  on  the  7th  September, 
1796.  Alethea  Maria  Stafford,  by  her  will,  bearing  date  the  12th  March,  1810, 
and  attested  by  two  witness  after  directing  that  all  her  just  debts,  funeral  and 
testamentary  expenses^  and  the  charges  of  proving  her  said  will,  should  be  in 
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tfie  Ant  place  paid ;  and  after  giving  sundry  pecuniary  and  specific  legacies, 
and  divers  annuities  to  several  persons,  and  several  charitable  institutions  dierein 
mentioned,  bequeathed  as  follows ;  viz.  **  And  all  the  rest,  residue,  and  remain- 
der of  my  personal  estate,  of  what  nature  or  kind  soever,  I  give  and  bequeath 
the  same,  and  every  part  thereof,  unto  John  Aubin  and  Patrick  Lewis,  their 
executors,  administrators,  and  assigns,  upon  trust,  as  soon  as  conveniently  may 
be  after  my  decease,  to  get  in  and  convert  into  money  all  such  parts  of  my  estate 
as  shall  not  consist  of  money,  or  of  perpetual  stocks  or  funds."  And  then,  out  of 
such  moneys,  &c.,  to  pay  the  several  pecuniary  legacies,  and  to  provide  suffi- 
*A2)*1  ^^^^^  funds  for  tlie  payment  of  the  several  annuities  and  other  *yearly  pay- 
^  ments,  directed  by  her  will  to  be  made,  and  to  set  apart  the  annual  sum 
of  200/.,  to  be  paid  for  ever  to  the  treasurer  for  the  time  being  of  the  Thatched 
House  Society,  for  the  sole  uses  of  that  institution.  And  after  directing  similar 
appropriations  for  the  benefit  of  other  charities,  she  bequeathed  all  the  residue 
of  her  said  personal  estate  and  effects  to  be  divided  equally  between  and  for 
the  benefit  of  Uiree  charities  therein  named,  to  be  paid  in  equal  proportions,  for 
the  benefit  of  the  same  respectively.  And  she  appointed  the  said  John  Aubin 
and  Patrick  Lewis  her  executors.  The  testatrix  died  on  the  29th  September, 
1810,  and  the  said  John  Aubin  and  Patrick  Lewis  duly  proved  the  said  will. 
The  exchequer  annuity,  under  an  order  of  the  court  of  chancery,  made  17th 
February,  1817,  in  a  cause  of  Aubin  v.  Do/y,  was  sold  to  John  Dearman 
Church,  Esq.,  for  the  sum  of  12,050/.  The  question  for  the  opinion  of  this 
court  was,  whether  the  legal  estate  and  interest  in  the  said  exchequer  annuity 
of  1000/.  passed,  by  the  will  of  Alethea  Maria  Stafford,  to  John  Aubin  and 
Patrick  Lewis,  the  executors  named  in  the  will. 

Denman^  for  the  plaintiff.  The  question  in  this  case  is,  whether  this  annuity 
duly  passed  by  a  will  attested  only  by  two  witnesses.  That  depends  on 
another  question,  whether  this  be  personal  or  real  property.  In  Co.  Litt  20  a, 
it  is  thus  laid  down :  *'  And  so  it  is  if  I,  by  my  deed,  for  me  and  my  heirs, 
grant  an  annuity  to  a  man  and  the  heirs  of  his  body ;  for  that  this  only  chargeth 
myperson^  and  concemeth  no  land,  nor  savoureth  of  the  realtie.*'  Jaoldemesse 
•841  ^'  Carmarthen^  1  Bro.  Ch.  Ca.  377 ;  *Buckeridge  v.  Ingramj  2  Ves. 
-I  jun.  652 ;  and  JEarl  of  Stafford  v.  Buckley,  2  Yes.  170,  are  authorities 
to  the  same  effect ;  and  in  4he  last  case,  which  is  upon  the  very  will  now  in 
dispute.  Lord  Hardwickk  decided  this  point  on  the  authority  cited  from  Co. 
Litt 

Richmond,  contra.  It  is  not  necessary  here  to  deny  the  principles  of  law 
laid  down  by  the  other  side.  For,  admitting  that  this  will  is  sufficiendy  exe- 
cuted,'still  there  is  an  ulterior  question,  viz.  YThether  this  annuity  passes  by 
the  wiU.  It  must  pass  by  one  of  two  modes.  Either  it  vests  in  the  executors 
virtute  officii,  or  by  the  residuary  bequest  to  them.  An  annuity  of  this  sort  is 
thus  defined  by  .Lord  Coke,  Co.  Litt.  2,  a :  '*  And  so  it  is  if  an  annuitie  be 
g^nted  to  a  man  and  his  heirs,  it  is  a  fee-simple  personal.*'  As  such  it  will 
be  descendible  to  his  heirs.  It  was  formerly  doubted  whether  an  annuity  was 
assignable ;  but  tliat  doubt  did  not  extend  to  annuities  of  inheritance.  Gerard 
V.  BoJen,  Hetley,  80 ;  Baker  v.  Broke,  Moore,  5.  And  in  Brooke's  Abr. 
tit.  Annuitie,  pi.  39,  it  is  thus  laid  down :  '*  It  was  doubted  if  he  who  has 
an  annuitie  in  fee  may  grant  it  over,  for  it  is  a  chose  in  action ;  yet  per  alios  it 
is  an  inheritance ;  and,  therefore,  it  may  well  be  granted  over,  and  that  without 
attornment,  for  it  charges  the  person ;  and  yet  3ie  defendant  was  charged  as 
parson  of  a  church.  And  a  debt  cannot  descend  to  the  heir,  but  an  annuity  of 
inheritance  may  descend  to  the  heir ;  therefore  it  is  not  merely  personality." 
And  in  Fitzh.  Ab.  tit.  Release,  pi.  48,  "  Release  of  all  actions  personal  is  a  good 
*65*I  ^^  ^  ^  ^^^  ^^  annuity,  notwithstanding  *he  claim  to  him  and  his  heirs  ; 
-J  and  a  release  of  actions  real  is  also  good,  because  it  is  mixt."  And  in  Hoi- 
demesse  v.  Carmarthen,  1  Bro.  Ch.  Ca.  376,  an  annuity  granted  by  the  letters 
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patent  of  King  William  and  Queen  Mary  was  considered  on  the  same  footing  as 
an  annuity  of  inheritance,  and  assignable.  And  the  point  was  also  discussed  in 
Friddy  v.  Bose,  3  Meriv.  86.  In  NevWs  case,  7  Rep.  124  b,  an  annuity  of 
inheritance  was  held  forfeitable  for  treason  by  26  H.  8,  c.  13.  And  in  Tlie 
Earl  of  Stafford  v.  Buckley,  Lord  Hardwicks  expressly  says  of  this  annuity, 
*'  All  d^e  rest  of  the  personal  estate  that  could  pass  to  executors  would  go  to 
them  ;  but  this  is  a  kind  of  personalty  which,  according  to  Doctor  and  Student* 
would  not  be  assets  in  executors,  and,  consequently  will  not  go  to  them  by  being 
named  executors.'*  These  authorittes,  therefore,  shew  that  the  executors  did 
not  take  this  annuity  virtute  officii.  Then  are  the  words  in  the  bequest  suffi* 
cient  to  give  it  to  them  ?  The  testatrix  bequeaths  all  the  rest,  residue,  and 
remainder  of  her  personal  estate,  of  what  nature  or  kind  soever,  and  every  part 
thereof,  unto  J.  A.  and  P.  L.,  their  executors,  administrators,  and  assigns,  upon 
certain  trusts.  Now,  it  is  clear,  by  reference  to  Lord  Hardwicke's  judgment, 
that  he  entertained  considerable  doubts  whether  this  annuity  would  pass  by  a 
sweeping  bequest  of  this  nature.  Suppose  a  will  bequeathed  all  the  testator's 
hereditaments  to  A.,  and  all  his  personal  estate  to  B.  It  seems  clear  that  A. 
would  take  such  an  annuity  as  this,  and  the  heir  at  law  is  not  to  be  disinherited 
without  express  words,  and  that  though  general  words  are  used.  Doe,  dent. 
Spearing,  v.  Buckner,  12  Mod.  593.  [Bay ley,  J.  There  *the  devise  was  ^^^^ 
followed  by  words  shewing  that  the  testator  had  only  his  personal  estate  in  ^ 
contemplation.  The  words  of  the  trust  in  that  case  were  very  material,  for  the 
trustees  were  to  add  the  interest  to  the  principal,  which  shewed  that  there  the 
testator  was  only  speaking  of  his  personal  estate.!  Where  the  residuary  clause 
is  in  favour  of  executors,  it  was  held,  Shaw  v.  Bull,  6  T.  R.  610,  that  no  more 
would  pass  by  it  than  would  go  to  executors  virtute  officii ;  and  that  is  the  case 
here.  And  the  words  "  of  what  nature  or  kind  soever"  apply  only  to  real  and 
personal  chattels,  and  do  not  extend  to  hereditaments.  So,  in  Boae  v.  Bartlettf 
Cro.  Gar.  202,  a  devise  of  all  lands  and  tenements  was  held  not  to  include 
terms  for  years.  The  court,  therefore,  are  not  bound  by  the  literal  sense  of 
general  words.  He  also  cited  Ex  parte  Sergison,  4  Ves.  147;  Ex  parte  Mar- 
gan,  10  Ves.  103;  and  Silberschildt  v.  Schiott,  3  Ves.  &  B.  46.  [Baylky,  J. 
The  argument  would  go  the  length  of  saying  that  property  of  this  description 
could  only  pass  by  a  special  devise.]] 

Denman,  in  reply,  contended,  that  it  was  clear  that  this  annuity  passed  by 
the  residuary  clause  in  Mrs.  Staffi)rd'8  will.  Here  there  is  nothing  to  restrain 
the  general  words  of  the  devise.  And  the  only  question  is,  whether  this  is  per- 
sonal estate ;  whether  it  would  pass  to  the  executors  virtute  officii  is  a  very  dif- 
ferent question  from  the  present.  This  is  the  case  of  a  specific  bequest  of  the 
residue,  and  is  quite  sufficient  to  pass  the  annuity  in  question. 

Cur,  adv.  vult, 

*The  following  certificate  was  afterwards  sent :  r*tV7 

This  case  has  been  argued  before  us  by  counsel,  and  we  are  of  opinion,  ^ 

that  the  legal  estate  and  interest  in  the  exchequer  annuity  of  1000/.  passed  by 

the  will  of  Alethea  Maria  Stafford  to  John  Aubin  and  Patrick  Lewis,  deceased. 

C.  Abbott. 
J.  Baylby, 
G.  S.  Holroyd. 
W.  D.  Best. 


Ex  parte  DOUTHAT. 

)f  exchange  for  H8L  in  favou 

It,  committed  an  act  of  bank: 

>r  acceptance :  iTeW,  that  au  «  « 

petitioning  creditors^  debt,  although  it  appeared  that  aubaequently  to  the  oommiasipii,  ths 
bill  had  been  duly  presented  and  paid  by  the  acceptors. 


Where  A.  having  drawn  a  bill  of  exchange  for  H8L  in  favour  of  B.,  to  whom  he  was  previa 
ously  indebted  in  that  amount,  committed  an  act  of  bankruptcy  before  either  the  bill  was 
due  or  had  been  presented  for  acceptance :  Hddt  that  such  bill  of  exchange  was  a  good 
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Tbs  following  case  was  sent  by  the  lord  chancellor  for  the  opinion  of  this 
court. 

On  tfie  30th  March,  1819,  Stephens  Douthat,  late  of  Liverpool,  merchant, 
absconded  from  Liverpool,  being  very  considerably  indebted  to  creditors  who 
had  trusted  him  in  the  ways  of  his  trade ;  and  on  the  8th  April,  1819,  a  com- 
mission of  bankrupt  under  the  great  seal  of  Great  Britain,  bearing  date  that 
day,  was  awarded  and  issued  against  the  said  Stephens  Douthat  on  3ie  petition 
of  William  Wade,  of  Liverpool,  aforesaid,  merchant,  the  holder  of  a  bill  of  ex- 
change, dated  the  7th  March,  1819,  drawn  by  the  said  Stephens  Douthat  on 
Eyes  and  Miller,  and  accepted  by  them,  for  148/.  78,  2d.  payable  to  the  order 
of  the  said  William  Wade  four  months  afler  date,  which  bill  of  exchange  was 
given  by  the  said  Stephens  Douthat  in  payment  of  the  sum  of  148/.  7«.  2d.  due 
from  the  said  Stephens  Douthat  to  the  said  William  Wade,  being  the  balance 
*68l  ^^  *°  account  current  adjusted  between  them,  ♦and  which  debt,  or  such 

^  balance  of  account,  was  due  in  cash  before  the  bill  was  drawn.  Before 
the  bill  became  due  the  said  William  Wade  proved  the  said  bill  as  a  debt  under 
the  said  commission.  The  said  Eyes  and  Miller  are  merchants  in  Liverpool 
aforesaid,  and  were  in  good  credit  at  the  time  of  the  issuing  of  the  said  com- 
mission, and  the  said  bill  of  exchange,  when  at  maturity,  was  duly  paid  by  them. 

The  question  for  the  opinion  of  this  court  was,  whether,  under  the  circum- 
stances aforesaid,  there  was,  at  the  date  and  suing  forth  of  the  said  commission, 
a  good  petitioning  creditor's  debt  to  support  the  same. 

Littledaley  in  support  of  the  petitioning  creditor's  debt.  This  question  de« 
pends  on  the  construction  of  two  statutes,  7  6.  1,  c.  31,  and  5  6.  2,  c.  30,  s. 
22.  By  the  first  section  of  the  former  act  persons  having  bills,  ^.,  given  by 
bankrupts  but  payable  at  a  future  day,  are  admitted  to  prove  them  under  the 
commission  in  like  manner  as  if  they  were  made  payable  presently;  but  by  the 
third  section  such  persons  are  prohibited  from  being  petitioning  creditors.  By 
the  second  act,  however,  this  latter  provision  is  repealed,  and  the  question, 
therefore,  is,  whether  this  would  fall  within  the  first  section  of  7  6.  1,  c.  31, 
and  be  a  debt  proveable  under  the  commission.  Now,  as  to  that,  there  are 
several  cases  in  point;  in  ATCarty  v.  Barrow^  Str.  949,  3  Wils.  16,  and  7 
East,  437,  S.  C,  the  defendant  drew  bills  on  Spain,  and  aflerward  became 
bankrupt,  and  subsequently  to  this  the  bills  were  returned  unaccepted,  and  pro* 
tested ;  and  the  court  discharged  him  out  of  custody  on  the  ground,  that  it  was 
^AOl   ^  ^^^^  proveable  under  the  commission.    *And  Lord  G.  J.  Wilmot  said,  in 

-'  observing  on  this  case  in  the  case  of  Chilton  v.  fFhiffm,  3  Wilson,  17,  tliat 
the  statute  7  G.  1,  c.  31,  extended  to  the  case,  and  Storey  v.  Bama^  7  East,  437, 
is  to  the  same  effect  In  Brett  v.  Levett^  13  East,  213,  the  court  held,  that 
bills  of  exchange,  to  the  amount  of  100/.  drawn  before  the  act  of  bankruptcy, 
but  due  aflerwards,  were  sufficient,  w^en  due,  to  found  a  petition  for  a  commis- 
sion. It  is  true,  that  in  these  cases  the  bills  had  been  dishonoured ;  but  that 
can  make  no  difference  in  the  judgment,  for  the  dishonour  had  not  taken  place 
at  the  time  of  the  act  of  bankruptcy,  and  the  subsequent  dishonour  would  not 
therefore  vary  the  case ;  for  it  must  have  been  a  debt  due  at  the  time  of  the  act 
of  bankruptcy,  and  that  it  could  only  be  by  force  of  the  statutes.  Ex  parte 
Charles  J  14  East,  197:  nor  can  the  subsequent  payment  of  the  bill  alter  the 
situation  of  the  parties ;  for  if  that  were  to  be  the  law,  the  commissioners,  and 
all  persons  acting  under  their  authority,  would  become  trespassers  ab  initio  by 
an  ex  post  facto  payment  by  a  third  person,  although,  at  ^e  time  when  they 
acted,  it  could  not' be  ascertained  whether  such  payment  would  ever  be  made* 
This  would  be  in  effect  to  repeal  the  act  which  enables  holders  of  such  securi- 
ties to  become  petitioning  creditors ;  for  no  person  would  ever  venture  to  act 
upon  it.  In  this  case,  too,  there  is  an  additional  circumstance  that  the  bill  of 
exchange,  was  given  for  an  antecedent  debt,  which  relieves  the  case  from  some 
of  the  difficulties  suggested  in  the  other  cases.     The  case  relied  on  by  the  other 
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side,  of  Mo9t  t.  Einotrofl^  4  Campb.  245,  can  hardly  be  conaidered  as  an  au- 
thority ;  all  that  appears  there,  is,  that  *Gibbs,  C.  J.,  did  not  like  to  decide  ^^^ 
the  point ;  inasmuch  as  it  was  not  necessary  so  to  do,  it  can  hardly  be  ^ 
considered  as  showing  that  he  entertained  any  serious  doubts  upon  the  ques- 
tion. 

Farkej  contra.  The  words  of  the  7  6.  1,  c.  31,  s.  1,  are  very  material,  it 
states  that  ^1  and  every  person  or  persons  who  have  given  credit  or  shall  here- 
after give  credit  on  such  securities,  ^.,  shall  be  admitted  to  prove  them  as  if 
payable  presendy,  and  not  at  a  future  day.  What,  therefore,  is  done  is  simply 
this ;  where  the  bankrupt  is  liable,  the  statute  accelerates  the  time  of  payment ; 
but  it  does  not  alter,  in  any  respect,  the  law,  as  to  his  liability.  Now,  the 
drawer  of  a  bill  of  exchange  is  not  liable  until  after  the  bill  has  been  presented 
and  default  made  by  the  acceptor,  and  that  default  duly  communicated  to  the 
drawer.  When  these  formalities  have  been  complied  with,  and  the  bill  has 
been  dishonoured,  then,  undoubtedly,  the  credit  is  given  on  the  security  to  the 
bankrupt,  and  the  statute  applies;  The  construction  contended  for  by  the  other 
side,  would  lead  to  this  consequence  that  a  commission  of  bankruptcy  might  be 
sued  out  against  a  perfectly  solvent  person,  and  that  by  a  petidoning  creditor, 
who  had  received  no  injury  whatever.  [Abbott,  C.  J.  That  cannot  be, 
unless  the  party  has,  by  committing  an  act  of  bankruptcy,  subjected  himself  to 
this  inconvenience.  That,  at  least,  is  an  act  dependent  on  himself.]  In  th^ 
present  case,  it  appears  that  the  petitioning  creditor  has  sustained  no  damage, 
for  the  acceptors  duly  paid  the  bill  when  presented  to  tliem.  All  the  statutes 
of  bankruptcy  speak  of  the  petitioning  creditor  as  a  party  injured.  The  35 
Hen.  8,  c.  0,  speaking  of  the  petition,  describes  it  as  **  a  complaint  in  writing 
by  any  parties  grieved  concerning  *the  premises."  The  13  Eliz.  c.  7,  p^j-^ 
and  1  Jac.  1,  c.  15,  are  to  the  same  effect.  And  in  Ex  parte  Dewdney  ^ 
and  Seaman^  15  Ves.  496,  Lord  Eldon,  in  discussing  this  question,  says  that 
this  species  of  execution,  (viz.  by  a  commission  of  bankrupt),  was  intended  by 
the  legislature  to  be  given  to  those  creditors,  who,  if  a  commission  had  not 
issued,. could,  by  legal  or  equitable  remedies,  have  compelled  payment.  Now, 
that  seems  to  be  the  test  to  be  applied  here.  Until  the  bill  has  been  dishonoured, 
the  holder  cannot  compel  payment  against  the  drawer.  In  all  the  cases  cited 
on  the  other  side,  the  bill  has  been  dishonoured  before  the  proof  under  the 
commission.  [Batlet,  J.  The  dishonour  was  subsequent  to  the  issuing  the 
commission,  and  a  party  can  only  prove  for  debts  then  due.  The  cases,  there- 
fore, show,  that  proof  has  been  allowed  in  cases  where  the  bills  had  not  been 
dishonoured.  Abbott,  C.  J.  The  word  "  debt*'  is  not  to  be  found  in  the  7 
6.  1,  c.  31.  The  party  is  to  be  allowed  to  prove  his  bill-bond  note  or  other 
security.  And  no  distinction  cart  now  be  taken,  between  a  proveable  debt,  and 
that  of  the  petitioning  creditor.  Batlbt,  J.  The  words  of  the  statute  are, 
**  all  persons  who  shall  give  credit,"  iic.  Now  a  man  who  takes  a  bill  from 
the  drawer  is  surely  a  person  giving  credit  to  him ;  and  the  provision  as  to  the 
rebate  of  interest,  is  also  strong  to  show  that  the  legislature  contemplated  a 
possible  proof  under  the  commission,  and  a  payment  of  a. dividend,  too,  before 
the  bill  should  become  due.]  As  to  the  rebate  of  interest,  spoken  of  in  the 
statute,  these  words  will  be  satisfied  by  applying  them  to  cases  where  the  bank- 
rupt is  acceptor  of  a  bill,  between  whose  situation  and  that  of  the  drawer  there 
is  a  material  difference. 

*Littledale^  in  reply.     The  words,  as  to  the  rebate  of  interest,  are  per-  ^^^ 
fectly  general,  and  there  is  nothing  whatever  to  show  that  they  are  to  be  ^ 
restrained  to  the  case  of  the  bankrupt  being  the  acceptor  of  a  bill.     And  the 
judgment  of  Lord  Ellenborouoh,  in  Starey  v.  Barns^  where  he  dissects  the 
statute  7  6.  1,  c.  81,  is  decisive  of  the  present  case. 

The  following  certificate  was  afterwards  sent : 

This  case  has  been  argued  before  u?  by  counsel,  and  we  are  of  opimon  tha* 


72] 


4  Barnewall  &  Alderson.  396 


there  was,  at  the  date  and  suing  forth  of  the  said  commission  aforesaid,  a  good 
petitioning  creditor's  debt  to  support  the  same. 

C.  Abbott. 

J.  Batley. 

g.  s.  holroyd 
^  W.  D.  Bjbst. 

HAMMOND  V.  REID. 

Policy  of  iogimnoe  from  Para  to  New  York,  with  leave  to  call  at  any  of  the  Windward  and 
Leeward  islands  on  the  passage,  and  to  discharge,  exchange,  and  take  on  board  the  whole 
or  any  part  of  any  cargo  at  any  ports  or  places,  particularly  at  all  or  any  of  the  Windward 
and  Leeward  islands,  without  being  deemed  any  deviation ;  Heid,  on  this  policy,  the  ship 
having  proceeded  to  two  of  the  Leeward  islands  for  a  purpose  wholly  unconnected  with  the 
voyage,  that  it  was  a  deviation,  and  vitiated  the  insurance. 

Action  on  a  policy  of  insurance  on  the  ship  Arabella,  on  a  voyage  at  and 
from  Para  to  New  York,  during  her  stay  there,  and  at  and  from  thence  to  Para, 
with  leave  to  call  at  all  or  any  of  the  Windward  and  Leeward  islandM  and 
colonies  on  her  passage  to  New  lork^  with  leave  to  dischaige,  exchange,  and 
take  on  board  the  whole  or  any  part  of  any  cargo  or  cargoes  at  any  ports  or 
*731  P^^®^  ^^^  might  call  at  or  proceed  to,  particularly  *at  all  or  any  of  the 
-'  Windward  and  Leeward  islands,  without  being  deemed  any  deviation 
from  and  without  prejudice  to  the  insurance.  The  declaration  stated  the  sail- 
ing of  the  vessel  on  the  voyage  insured,  and  a  loss  by  perils  of  the  seas.  Plea 
general  issue.  At  the  trial,  at  the  Lancaster  Summer  assizes,  1819,  before 
Batlet,  J.,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
court  on  a  case,  which  stated,  that  the  ship  sailed  from  Para  on  the  voyage 
insured  with  a  caigo  on  board,  bound  for  New  York ;  but  with  orders  from  the 
plaintiff,  her  owner,  to  proceed  in  the  first  instance  to  Barbadoes,  where  the 
captain  was  directed  to  sell  the  cargo  and  receive  other  goods  on  board  in 
exchange  for  it,  and  proceed  from  thence  to  New  York,  after  calling  at  the 
islands  of  St.  Bartholomew  and  St.  Thomas,  two  of  the  Leeward  islands,  for 
the  purposes  after  stated.  When  the  vessel  sailed  from  Para  the  plaintiff  was 
there,  and  intended  to  proceed  from  thence  in  another  vessel  direct  to  New 
York,  where  he  expected  to  meet  a  vessel,  also  belonging  to  himself,  called,  the 
Alice,  from  Liverpool,  which  last-mentioned  vessel  he  then  proposed  to  load  at 
New  York  with  goods  for  the  said  islands  of  Su  Bartholomew  and  St.  Thomas, 
and  directed  the  captain  of  the  Arabella,  after  finishing  his  trading  at  Barbadoes, 
to  proceed  to  St.  Bartholomew  and  St.  Thomas,  for  the  purpose  of  obtaining 
information  in  regard  to  the  state  of  the  market,  and  on  other  subjects  at  those 
islands,  with  the  view  of  forming  his  opinion  upon  the  speculation  he  proposed 
to  enter  into  by  the  said  ship  Alice  from  New  York  to  those  islands.  The 
Arabella  arrived  at  Barbadoes  on  the  5th  March,  1817,  where  she  discharged 
her  cargo,  and  received  on  board  a  quantity  of  sugar,  with  which  she  sailed  for 
«^  .-1  *New  York  on  the  4th  of  April  following,  intending  to  call  at  St.  Bartho- 
-^  lomew's  and  St  Thomas's,  two  of  the  Leeward  islands,  in  her  way  to 
New  York.  In  the  course  of  this  voyage,  after  having  passed  the  islands  of 
St.  Bartholomew  and  St.  Thomas,  she  was  lost  off  Savannah.  When  the  ship 
sailed  from  Barbadoes,  on  the  4th  of  April,  her  objects  of  trade  were  at  an  end, 
until  she  should  arrive  at  New  York,  and  she  proceeded  to  the  islands  of  St. 
Bartholomew  and  St.  Thomas  only  to  obtain  information  for  the  purpose  before 
stated. 

Littledale^  for  the  plaintiff,  contended,  that  the  going  to  the  islands  of  St 
Bartholomew  and  St  Thomas  was  no  deviation.  Here  is  an  express  leave 
given  to  touch  at  all  or  any  of  the  Windward  or  Leeward  islands.  Under  that 
Ubeny  the  vessel  had  a  right  to  go  to  the  islands  in  question.     And,  besides. 
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the  intelligeiice  obtained  there  might  probably  have  some  effect  on  her  ultimate 
destination. 

Ft  FoUoekj  contra,  afler  citing  Rucker  v.  AUnutt,  15  East,  278,  and  Lang- 
horn  y.  AUnutU  4  Taunt  519,  was  stopped  by  the  court. 

Abbott,  C.  J.  This  calling  at  the  islands  of  St.  Bartholomew  and  St. 
Thomas  was  for  a  purpose  wholly  unconnected  with  the  voyage  in  question. 
If,  as  it  was  said,  the  intelligence  to  be  obtained  there  would  be  likely  to  have 
altered  the  destination  of  die  ship,  the  question  would  be  different.  But  the 
contrary  is  expressly  stated  in  the  case ;  for  it  is  stated  that  it  had  reference  to 
some  new  adventure  to  be  subsequently  ^undertaken  in  another  vessel.  p^^» 
I  think,  therefore,  that  this  being  a  calling  for  a  purpose  entirely  uncon-  >- 
nected  with  the  voyage  was,  notwithstanding  the  words  in  the  policy,  a  devia- 
tion, and  that  the  plaintiff  is  not  entided  to  recover. 

Per  Curianh  Judgment  for  the  defendant 


The  KING  v.  The  Inhabitants  of  the  Township  of  HATFIELD. 

Where  in  ui  indictment  aciinflt  a  township  for  non-repair  of  a  road,  the  prescription  stated  and 
proved  was.  that  its  inhabitants  had  been  immemorially  used  to  repair  all  roads  situate 
within  it,  w^iich,  but  for  such  usage,  would  be  repairable  by  the  parish  at  laree :  Held,  that 
this  places  the  township  in  the  situation  of  a  parish,  and  that  it  is  necessary  tor  the  defend- 
ants to  show  by  evidence  some  other  persons  in  certainty  who  are  liable,  in  order  to  deliver 
themselves  from  their  liability  to  repair. 

Indictment  against  the  defendants  for  non-repair  of  a  highway.  The  first 
count  alleged  a  prescription,  that  the  defendants,  from  time  immemorial,  had 
repaired  and  been  accustomed  to  repair,  and  of  right  ought  to  have  repaired,  and 
still  of  right  ought  to  repair,  as  often  as  it  should  be  necessary,  such  and  so  many 
of  the  common  king's  highways,  situate  within  their  township,  as  would  other- 
wise, and  but  for  such  usage  or  prescription,  be  repairable  by  the  inhabitants 
of  the  parish  of  Hatfield  at  large.  The  second  count  varied  only  in  stating  the 
prescription  to  be  for  the  severad  and  respective  townships,  dice.,  within  the  parish 
of  Hatfield,  to  repair  separately  from  each  other  the  several  roads  situate  withm 
each  township,  ^.,  respecdvely.  Plea,  general  issue.  At  the  trial  at  the  last 
York  assizes,  before  Baylet,  J.,  a  verdict  for  the  crown  was  found  by  the  jttry, 
subject  to  the  opinion  of  this  court  on  a  case,  which  stated,  that  the  road,  a  part 
of  which  formed  the  subject  of  this  indictment,  was  one  ^leading  fix>m  ^^^^ 
Doncaster  to  Epworth,  and  other  places  in  the  county  of  Lincoln.  Its  ^ 
course  lay  along  a  bank  commonly  called  the  Low  Level  Bank,  elevated  one  or 
two  feet  above  the  adjacent  countiy.  It  was  bounded  on  one  side  by  a  large 
open  drain,  and  on  the  other  by  fenee  ditches.  This  bank  was  made  by  the 
eardi  of  the  drain.  By  articles  of  agreement,  dated  24th  May,  in  the  second 
year  of  the  reign  of  Charles  the  First,  between  that  king  and  Cornelius  Ver- 
muyden,  Esq.,  which  recited  that  the  king  was  seised  in  fee  of  Hatfield  Chase 
and  Ditch  Marsh,  and  of  divers  manors  and  lands  adjoining,  and  that  certain 
lands,  wastes,  commons,  and  waste  grounds,  situate,  lying,  and  being  upon  each 
side  of  the  river  Idle,  and  abutting  on  the  rivers  Dun  and  Ayre  to  the  north,  and 
the  river  Trent  towards  the  south,  being  parcel  of  the  said  premises,  and  con- 
taining by  estimation  00,000  acres  or  thereabouts,  were  subject  to  be  surrounded 
and  drowned  with  water  in  such  manner  that  little  or  no  benefit  could  be  made 
thereof,  unless  special  care  were  taken  for  inning  and  draining  the  same.  The 
said  articles  contained  an  agreement  on  the  part  of  Cornelius  Vermuyden  to 
drain  these  lands,  in  consideration  of  himself  or  his  nominees  having  the  fee 
simple  of  one  third  part  of  the  lands  when  drained.  In  this  agreement  were  the 
following  clauses :  *'  And  it  is  further  agreed,  and  his  majesty  doth  hereby  de- 
clare, that  the  said  Cornelius  Vermuyden,  and  others  the  parties  aforesaid,  shall 
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and  may,  at  their  wills  and  pleasures,  and  as  to  him  or  them  shall  be  thought 
most  necessary  and  expedient,  cut,  dig,  and  make  or  cause  to  be  made,  such 
and  so  many  channels,  watercourses,  banks,  highways,  soeses,  sluices,  and  other 
receptacles  for  water,  and  shall  have  for  himself  and  his  servants  and  workmen, 
*771   *^'^  ^^'^  ^^^  carriages  fit  and  convenient,  free  ingress  and  regress  for 

•^  the  perfecting  and  performance  of  the  said  works,  and  draining  Uie  lands 
and  grounds  aforesaid,  without  the  let,  denial,  hindrance,  or  interruption  of  any 
person  or  persons  whatsoever,  and  shall  also  have  and  take  such  quantity  and 
proportion  of  earth,  reed,  and  other  things  and  materials  within  the  said  grounds 
for  perfecting  the  said  work  as  by  him  or  them  shall  be  thought  necessary  and 
useful,  and  shall  also  have  for  his  and  their  use  and  uses,  freely,  without  inter* 
ruption,  the  benefit  of  all  and  singular  channels,  watercourses,  and  sluices,  which 
adre  now  already  made  or  digged  within  the  said  lands  or  grounds,  and  the  same 
to  turn,  change,  or  alter  for  Sie  more  necessary  draining  of  the  said  grounds,  and 
perfecting  the  said  works,  or  as  he  or  they  shall  think  fit ;  and  it  is  hereby  fur- 
.ther  concluded  and  agreed,  that  if  the  said  Cornelius  Vermuyden,  and  other  the 
parties  and  undertakers  by  him  to  be  employed  as  aforesaid,  shall  have  cause 
at  any  time  or  times  to  use  any  of  the  lands  and  grounds  lying  or  being  without 
the  compass  of  the  grounds  hereby  intended  to  be  drained  and  laid  dry  as  afore- 
said,  and  not  subject  to  surrounding  for  any  passage  of  water  or  otherwise,  then 
it  shaU  and  may  be  lawful  to  and  for  the  said  Cornelius  Vermuyden,  and  other 
the  parties  aforesaid,  tu  use  the  same,  so  far  as  shall  be  necessary,  in  and  for 
the  performance  of  the  said  works.  The  drainage  having  been  putly  executed 
in  the  11th  year  of  the  reign  of  Charles  the  first,  12,450  acres,  being  one  third 
part  of  the  lands  then  drained,  were,  in  pursuance  of  the  above  agreement,  con- 
veyed in  fee  to  Sir  Wm.  Curteine  and  others^  the  nominees  of  Cornelius  Ver- 
^g-,   muyden.     The  participants  of  the  Level  *of  Hatfield  Chase  were  the 

-^  persons  who  were  the  owners  of  the  lands  subsequently  conveyed,  under 
the  above  articles,  to  Cornelius  Vermuyden  or  his  nominees.  The  road  in 
question,  which  ran  through  these  lands,  had  been,  as  far  back  as  living  memory 
went,  repaired  by  the  participants  out  of  their  general  scots.  These  repairs 
were  made  by  sand  which  was  brought  from  a  distance,  and  by  throwing  soil 
from  the  adjacent  drains,  when  cleansed  out  by  the  participants,  for  the  purposes 
of  the  drainage,  sand  being  the  usual  material  for  the  repairs  of  that  rmd.  The 
participants  were  not  a  corporation,  nor  was  it  ascertained  at  the  trial  who  all 
the  different  individuals,  composing  that  body,  were,  though  the  names  of  some 
were  proved.  No  repairs  were  proved  to  have  been  done  by  the  defendants 
upon  the  particular  road  indicted ;  but  their  prescriptive  liability,  as  stated  in 
*he  indictment,  was  proved.  The  question  for  the  opinion  of  die  court  was, 
whether  the  inhabitants  of  the  township  of  Hatfield  were  liable  to  repair  this 
'*oad  ;  and  the  court  were  to  be  at  liberty  to  make  any  presumption  which  they 
should  think  the  jury  ought  to  have  made. 

E.  AldcTion^  for  the  crown.  The  prescription  is,  in  this  case,  that  the 
defendants  are  bound  to  repair  all  the  roads  within  their  township,  which  would 
ordinarily  be  repaired  by  the  parish.  They  are  therefore,  to  be  considered 
in  the  same  point  of  view  as  the  inhabitants  of  a  parish.  Rex  ▼.  Nether^ 
thongs  2  B.  &  A.  179.  Now,  if  so,  they  must  throw  the  liability  on  some 
other  persons,  or  they  will  be  liable  themselves.  Here  the  participants 
^g->  are  the  *only  persons  who  can  be  contended  to  be  liable ;  and  their 

^  liability  can  only  arise  in  one  of  two  ways,  either  by  reason  of  tenure 
or  by  re^on  of  inclosure.  Both  these  are  put  an  end  to  by  the  facts 
in  the  case.  The  road  is  described  as  on  a  bank,  formed  by  the  eardi  out 
of  the  adjacent  drain.  It  had  its  origin,  therefore,  subsequendy  to  the 
drain.  Now,  the  drainage  was  in  the  2  Car.  1 ;  and,  therefore,  the  road  is 
not  immemorial.    And,  to  make  the  parties  liable  ratione  tenure,  it  must  be 
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an  immemorial  road.  Bex  v.  Stoughton^  2  Saund.  168  d,  n.  9.  Nor  can  the 
participants  be  liable  to  repair  ratione  clauaurae,  because  it  also  appears  that  the 
drain  which  caused  the  clausura  was  anterioV  to  the  road.  The  rights  of  the 
public  have,  therefore,  never  been  abridged  by  the  inclosure,  which  is  the  founda- 
tion for  this  species  of  liability.  Then,  if  so,  the  pailicipants  are  not  liable ; 
and  the  consequence  will  be,  that  the  defendants  are  so.  As  to  the  repairs,  they 
are  veiy  trifling;  and,  admitting  that  they  raise  a  presumption  that  Uie  partici- 
pants are  liable,  that  presumption  is  rebutted  by  the  other  facts  in  the  case. 

PurAre,  contra.  It  is  quite  clear  that  this  is  a  public  highway,  which,  so  far 
back  as  living  memory  can  go,  has  been  repaired  by  the  participants,  and  never 
by  the  defendants.  Every  presumption  ought,  therefore,  to  be  made,  in  favour 
of  such  long  and  uninterrupted  usage.  It  does  not,  by  any  means,  appear  dear, 
that  this  was  not  an  immemorial  highway ;  for  though  it  might  be  posterior  to 
the  formation  of  the  drain,  still  there  is  nothing  to  show,  that  the  drain  itself 
was  not  an  ^immemorial  drain.  The  agreement  with  Vermuyden,  set  ^^^ 
out  in  the  case,  speaks  of  drains  and  passages  for  water,  as  already  exist-  ^ 
uig  before  the  drainage  by  him.  [Abbott,  C.  J.  Even  supposing  ihtX  to  be 
so,  still  the  question  recurs,  by  whom  was  that  road  previously  repairable  ? 
If  by  the  crown,  all  the  waste  lands  would  then  have  been  liable  to  the  burthen ; 
and  it  is  not  shown  who  is  in  possession  of  them.]  Although  all  ihe  lands 
might  be  liable  to  contribute,  yet  an  indictment  might  be  sustained  against  the 
participants,  who  are  in  possession  of  a  part.  Rtgina  v.  Duchess  of  Buc^ 
deugh^  1  Salk.  858,  and  3  Vin.  Abr.  tit  Apportionment^  5  pi.  9.  And  if  not, 
it  would  still  be  an  answer  to  the  present  indictment,  which  is  against  a  town- 
ship, and  not  a  parish.  It  is  therefore  sufficient  to  show,  that  some  others  are 
liable,  without  fixing  on  the  individuals,  or  showing,  in  certain,  what  lands  are 
chargeable  with  the  burthen ;  for  such  evidence  negatives  the  special  liability 
imposed  by  custom,  contrary  to  the  common  law,  on  the  township.  Rex  v. 
Stoughion^  159  a,  n.  10.  [Holrotd,  J.  There  is  a  difference  between  cases, 
where  the  indictment  charges  a  special  prescription  to  repair  a  particular  road, 
and  a  general  prescription  to  repair  all  roads,  within  the  township,  as  here. 
In  the  former  case,  the  rule  is,  as  it  is  stated  ;  but,  in  the  latter,  the  defendant 
must  show,  by  evidence,  some  certain  persons  bound  to  the  repair.  I  remem- 
ber this  distinction  to  have  been  taken,  in  a  case  tried  before  Mr.  J.  Chambrb.1 
Here,  too,  a  presumption  may  be  made,  that  the  individual  third  part,  assigned 
to  the  participants,  was  the  part  immemorially  bound.  Secondly,  these  lands 
might  have  been  granted  by  the  *crown,  subject  to  this  burden,  and  that  p,g^ 
will  be  sufficient.  [Abbott,  C.  J.  Here  the  grant  is  stated  in  the  case ;  ^ 
and  no  such  condition  is  to  be  found  in  it,  which  negatives  such  a  presumption.] 
But  even  if  the  court  think  that  there  is  not  sufficient  ground  to  presume  a  lia- 
bility, ratione  tenurae,  still  these  participants  may  be  liable,  ratione  clausune ; 
for  there  is  nothing  to  show,  that  the  fence-ditches,  which  bourd  tlie  road  on 
one  side,  were  not  posterior  to  the  road.  And  if  an  owner  incloses  land  on 
one  side,  which  has  been  anciently  inclosed  on  the  other,  he  ought  to  repair  all 
the  way.     Bex  v.  Staugkion^  161,  n.  12. 

E.  Jllderson^  in  reply,  was  stopped  by  the  court. 

Abbott,  O.  J.  The  prescription  stated  in  this  indictment,  and  which  has 
been  proved  in  evidence,  is  one  which  places  the  inhabitants  of  this  township 
in  the  same  situation  as  the  inhabitants,  of  a  parish,  as  to  their  legal  liabili^ 
to  the  repair  of  roads  locally  situated  within  their  district.  This  circunr 
stance  distinguishes  the  case  from  those  where  the  prescription  stated  on  the 
record  applies  only  to  the  particular  road  indicted.  Then  the^question  is,  whe- 
ther, in  this  case,  the  defendants  have,  with  any  degree  of  certainty,  shown,  that 
any  other  persons  are  liable  to  the  burden.  If  the  case  had  stopped  with  the 
repairs  done  by  the  participants,  it  would  have  been  sufficient;  but  it  does  not 
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for  we  have  the  history  of  those  participants  stated  in  it,  who  are,  it  seems,  the 
zepresentatives  of  Cornelius  Vermuyden,  to  whom  King  Charles  the  First 
*821  ^^^^^^  one-third  of  '^certain  crown  lands,  then  of  little  value,  as  a  com- 
■^  pensation  for  draining  the  whole.  In  pursuance  of  this  agreement,  the 
drain  and  bank  were,  in  all  probability,  executed ;  and  on  the  bank  this  road 
has  since  been  made.  I  am,  therefore,  not  at  all  satisfied  that  the  road  had  any 
immemorial  existence;  and  if  so,  that  reduces  the  commencement  of  the  repair, 
given  in  evidence,  to  the  reign  of  Charles  the  First,  which  negatives  any  pre- 
scriptive liability  on  the  part  of  these  participants.  I  do  not  think,  therefore, 
that  the  defendants  have  established*,  that  the  participants  are  liable,  ratione 
tenune.  And  the  circumstances  seem  also  to  me  to  negative  their  liability,  by 
reason  of  inclosure.  Upon  the  whole,  I  am  of  opinion,  that  there  must  be 
judgment  for  the  crown. 

Batlet,  J.  I  am  of  the  same  opinion.  The  prescription  stated  in  this 
indictment  makes  the  township,  for  all  legal  purposes,  as  to  repair  of  roads,  a 
parish.  Then,  if  so,  these  defendants  are  liable,  unless  they  can  throw  the 
burden  on  some  other  persons.  I  entirely  agree  with  my  lord  chief  justice, 
that,  from  the  circumstances  stated  in  this  case,  we  cannot  make  the  presump- 
tion, that  this  was  an  immemorial  highway,  or  that  the  participants  are  liable 
to  repair  it,  ratlbne  tenune.  The  repairs  done  by  them  are  either  referable 
to  mistake,  or  to  a  disinclination,  on  their  part,  to  throw  the  burden  on  the 
township. 

HoLROTD,  J.  In  this  case  the  township  is,  by  the  prescription,  placed  on 
the  same  footing  as  a  parish,  both  as  to  immemorial  roads,  and  also  as  to  any 
•831  ^^^  highways  which  may  have  been  subsequendy  made ;  and,  *there- 
-l  fore,  whether  the  road  indicted  be  an  immemorial  highway  or  not,  the 
defendants  must  repair  it,  unless  they  can  show  with  certainty  some  other  per- 
sons who  are  liable.  The  usage  to  ropair,  proved  at  the  trial,  would  have  been 
eonclusive  against  the  participants,  unless  there  had  been  evidence  to  rebut  it. 
That  evidence  however,  seems  to  me  to  be  satisfactory.  Here  the  wastes  and 
commons  originally  surrounded  by  rivers  were  drained,  and  one-third  part  of 
them  was  allotted  as  a  reward  to  Vermuyden,  for  the  drainage.  This  formed 
a  new  division,  which  had  not  existed  before,  and  the  repairs  proved  are  only 
coextensive  With  that  new  division.  It  seems  to  me,  therefore,  to  follow,  as  a 
very  strong  presumption,  that  the  usage  to  repair  could  not  have  had  any  exist- 
ence, previously  to  the  drainage,  but  commenced  at  that  time ;  for  if  it  had 
commenced  before,  in  all  probability  other  lands,  as  Well  as  those  of  the  parti- 
cipants, would  have  also  been  chargeable.  I  think,  therefore,  that  the  defendants 
have  failed  in  making  out,  that  the  participants  are  liable,  ratione  tenurse.  As 
to  their  liability,  ratione  clausurs,  it  appears  on  the  evidence,  that  the  road  was 
contemporaneous  with  the  inclosure.  But  if  it  were  clear,  that  the  fence 
ditches  were  made  at  a  subsequent  period,  still  that  would  not  make  the  parti- 
cipants, as  a  body,  liable,  but  only  those  persons  who  actually  made  and  conti- 
nued the  inclosure;  and  we  have  no  evidence  to  show  who  those  persons 
were,  or  that  they  ever  repaired  the  road.  I  am,  therefore,  of  opinion,  that 
thero  must  be  judgment  for  the  crown. 

Best,  J.,  having  been  absent  in  the  bail-court,  during  the  argument,  gave  no 
opinion. 

Judgment  for  the  crown. 


•84]  *The  KING  v.  The  Inhabitants  of  BROTTON. 

By  an  indeatnre  of  apprentioeship  it  was  atipalated,  that  the  master  ahoald  provide  meat,  dbc., 
during  the  term,  except  in  the  winter  eeasona,  when  the  ship  to  which  the  apprentice 
belonffed  should  be  laid  by  unrigged ;  during  which  time  the  ^mrentioe  was  to  be  main- 
tatned  by  himself  or  friends,  the  master  paying  a  compensation,    under  this  stipulation,  tho 


400        Rex  v.  Inhabitants  of  Brotton.  M.  T.  1820.        [84 

spprentioe,  during  the  winter,  resided  with  his  parents  in  the  township  of  B.  for  more  than 
forty  days,  not  doing  any  work  for  his  master  during  such  residence :  Hddt  that  this  was 
not  a  residence  under  the  indenture,  and  conferred  no  settlement. 

Upon  appeal  against  an  order  of  two  justices,  by  which  Solomon  Marshall, 
his  wife,  and  two  children,  were  removed  from  the  township  of  Whitby,  to  the 
township  of  Brotton,  in  the  North  Riding  of  the  county  of  York,  the  sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  court,  upon  the  following 
case: 

The  pau[>er,  Solomon  Marshall,  was  bound  apprentice  for  the  term  of  four 
years,  by  indenture,  bearing  date  the  11th  of  March,  1813,  and  made  between 
Solomon  Marshall  the  elder,  and  Solomon  Marshall  the  younger,  of  the  one 
part,  and  one  Addison  Brown,  master-mariner  and  ship-owner,  of  the  other  part 
In  which  indenture  it  was  provided,  amongst  other  things,  that  the  said  master 
should  find  and  provide  for  his  said  apprentice  sufiicient  meat,  drink,  washing, 
and  lodging,  during  the  said  term,  except  in  the  winter  seasonSf  when  the  ship 
to  which  he  shouU  belong  should  be  laid  by  unrigged,  during  which  tinu  it 
was  agreed,  that  the  said  apprentice  should  maintain  himseV,  or  be  main' 
tained  by  his  friends ;  and  in  lieu  and  satisfaction  thereof,  the  said  mastei 
should  pay  him,  the  said  apprentice,  the  sum  of  6«.  a-week,  weekly  and  every 
week  during  such  time  as  the  said  apprentice  should  not  be  nfhintained  by  his 
said  master ;  and  that  the  said  master  should  pay,  or  cause  to  be  paid,  unto  the 
said  apprentice,  as  and  for  wages  for  such  his  service,  the  sum  of  75/.,  in  man- 
ner following;  (that  is  to  say,)  12/.  for  the  first  year ;  10/.  for  the  second  year; 
20/.  for  the  thira  year ;  and  27/.  for  the  fourth  year;  also  12«.  a-year  for  wash- 
ing. The  said  pauper,  while  the  ship  *was  laid  up  at  Whitby,  in  which  p^^* 
he  served  his  said  master  as  an  apprentice,  during  the  apprenticeship,  re-  ^ 
sided,  occasionally,  during  the  winter,  with  his  parents,  in  Brotton ;  and  in  the 
whole,  for  considerably  more  than  forty  days ;  and  he  slept  the  last  nif^t, 
during  the  continuance  of  the  apprenticeship,  at  Brotton.  Brotton  is  twenty 
miles  distance  from  Whitby,  and  the  pauper  did  hot  do  any  work  for  .his  master 
while  he  resided  there,  but  was  liable  to  have  been  recalled  by  his  master  at 
any  time,  if  he  had  been  wanted  at  the  ship.  The  sessions  were  of  opinion, 
that  by  this  residence  at  Brotton  a  settlement  was  gained. 

T\ndal,  in  support  of  the  order  of  sessions.  This  was  a  residence  under  the 
indenture ;  for  it  is  expressly  stipulated,  in  the  indenture,  that  when  the  ship 
was  laid  up,  in  the  winter  season,  the  apprentice  should  reside  with  his  friends ; 
and  this  distinguishes  the  present  case  from  Rex  v.  St.  Mary  Bredin^  2  B.  d^ 
A.  382,  where  no  such  stipulation  existed,  and  no  setdement  was  gained.  If 
there  had  been  any  clause  in  this  indenture,  enabling  the  apprentice  to  work  for 
any  other  person,  it  would  be  dififerent.     But  there  is  no  such  stipulation  here. 

Bolland,  contra.  This  case  falls  within  the  principle  laid  down  in  Rex  v. 
St.  Mary  Bredin.  That  principle  was  this,  that  a  residence,  in  order  to  confer 
a  settlement,  must  be  connected  with  a  service  to  the  master  at  the  time.  Here 
it  is  not  so  connected  ;  for  no  act  of  service  to  the  master  was  done  or  contem- 
plated during  this  residence  at  Brotton. 

*Abbott,  C.  J.  This  appears  to  be  a  stronger  case  than  the  one  ^^^g, 
which  has  been  cited,  and  that  on  the  very  ground  on  which  it  has  been  L 
attempted  to  be  distinguished  from  it.  Here  there  was  a  distinct  stipulation  in 
the  indenture,  by  which  the  master  dispensed  with  the  service  of  his  apprentice, 
during  the  winter  season,  the  period  when  this  residence  at  Brotton  took  place. 
The  residence,  therefore,  is  not  at  all  connected  with  a  service ;  but  is,  by  the 
very  words  of  the  indenture,  disconnected  from  it.  Then  the  case  cited  is  an 
express  authority  to  show,  that  an  apprentice,  by  such  a  residence,  does  not 
acquire  a  settlement     The  order  of  sessions,  must,  therefore,  be  quashed. 

Order  of  sessions  quashed. 
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The  KING  v.  The  Juatices  of  the  County  of  CARNARVON. 

The  court  of  K.  B.  has  no  jurisdiction  to  review  the  judgment  of  the  quarter  aeasions,  except 
on  a  case  sent  up  for  their  consideration ;  and,  therefore,  where  the  sessions,  having  heard 
the  witnesses  on  one  side,  had  refused  to  hear  those  on  the  other  side  in  an  appeal,  on  the 
ground  that  their  testimony  had  been  prefaced  by  observations  on  the  part  of  the  advocate, 
contrary  to  their  usual  practice,  the  court  refused  to  grant  a  mandamus  to  rehear  the  appeal^ 

D'Otlt,  Serjt.,  moved  for  a  rule  nisi  for  a  mandamus,  to  be  directed  to  the 
justices  of  Carnarvonshire,  commanding  them  to  enter  continuances,  and  rehear 
an  appeal  between  two  parishes,  touching  the  settlement  of  a  pauper.  It  ap- 
peared from  the  affidavits,  that  the  appe^  came  on  at  the  sessions  on  the  14th 
of  July  last,  and  that  the  appellants  having  admitted  a  prima  facie  settlement  in 
this  parish,  relied  upon  the  proof  of  a  case  of  a  subsequendy  acquired  settle- 
•871  ^^^^  elsewhere.  Having  finished  their  case,  the  attorney  for  *the  re- 
-^  spondents  proceeded  to  make  observations  upon  the  case  proved  by  the 
appellants,  and  then  ofiTered  to  call  witnesses  to  contradict  it ;  but  the  sessions 
refiised  to  allow  those  witnesses  to  be  called,  on  the  ground  that  he  had  rested 
his  case  on  his  argument  as  to  the  insufficiency  of  the  case  proved  on  the  other 
side ;  and  thereupon  they  quashed  the  order  of  removal.  The  affidavits  further 
stated,  that  the  course  pursued  by  the  attorney  for  the  respondents  was  the 
usual  and  ordinary  practice  of  the  sessions.  D^Oyly^  in  support  of  the  motion, 
contended,  that  the  refusal  on  the  part  of  the  sessions  to  hear  the  witnesses  was 
in  fact  a  refusal  to  hear  the  appeal  altogether,  in  which  case  it  was  every  day's 
practice  for  this  court  to  direct  the  sessions  by  mandamus  to  hear  and  decide 
the  question. 

Batlet,  J.  There  is  no  instance,  I  believe,  which  can  be  found  where  this 
court  have  interfered  by  mandamus  to  direct  the  justices  to  rehear  an  appeal 
which  they  have  once  already  heard.  In  this  case  they  entered  into  the  con- 
sideradon  of  this  appeal ;  and,  af^r  having  heard  it,  they  have  decided  that  the 
respondents  ought  not  to  be  allowed  to  call  witnesses  in  reply.  It  is  possible 
that  in  that  decision  ^hey  may  have  been  wrong ;  but  it  seems  to  me  that  we 
are  not  at  liberty  to  enter  into  that  question,  as  no  case  has  been  sent  up  for 
our  consideration.  If  we  were  to  do  so,  we  shotild  constitute  this  court  a  court 
of  appeal  from  the  quarter  sessions,  and  we  should  have  applications  continually 
made  to  us  to  overturn  theur  determinations,  on  the  ground  of  the  improper  re- 
ception or  rejection  of  evidence,  and  be  called  upon  to  review  their  judgment, 
^g-|  although  no  case  has  been  sent  to  us  for  that  puipose.  *It  is  the  duty  of 
-^  sessions  to  hear  and  decide ;  and,  if  they  entertain  any  doubts,  to  submit 
them  to  this  court ;  but  where  they  do  not  desire  our  interference,  we  have  no 
jurisdiction. 

HoLROTD,  J.  If  it  had  appeared  in  this  case  that  the  sessions  had  heard  one 
side,  and  had  altogether  refused  to  hear  the  other,  I  should  have  thought  it  the 
same  as  if  the  case  had  not  been  heard  at  all,  and  I  should  then  have  been  of 
opinion  that  this  mandamus  ought  to  issue ;  but,  in  this  case,  it  appears  to  me 
that  this  was  merely  a  question  as  to  the  practice  of  the  sessions,  who  have 
determined  that  the  evidence  tendered  ought  not  to  have  been  introduced  with 
observations  on  the  part  of  the  advocate.  I  think,  therefore,  tliat  this  court  has 
no  jurisdiction  to  interfere  in  such  a  case. 

Best,  J*f(a)  concurred. 

Rule  refused. 

(a)  Abbott  C.  J.,  had  left  the  oonrt. 

yntm  n.  61  S  l  S 
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BYLES  V.  WILTON»  GenUeman,  one,  A;c. 

An  attorney  in  custody  for  debt  loses  his  pKvilege,  and  may  be  detained  upon  mesne  process. 

GuRNEY  had  obtained  a  rule  nisi  for  entering  an  ezoneretur  on  the  bail-fHece 
filed  in  this  cause  for  irregularity.  It  appeared  from  the  affidavits,  that  &e 
defendant  was  an  attorney  of  this  court,  and  that  having  been  for  some  time  in 
custody  in  the  Marshalsea  for  debts  due  to  other  persons,  the  plaintiff,  on  the 
1 2th  July  last,  filed  his  bill  against  him  as  an  attorney,  and,  on  the  *18th  p^g 
July,  delivered  the  bill,  with  the  usual  certificate  of  the  clerk  of  the  rules  ^ 
endorsed  thereon,  to  one  of  the  turnkeys  of  the  prison,  for  the  purpose  of  de- 
taining the  defendant  in  custody.     The  bail  justified  on  the  Sd  August. 

Searleit  now  showed  cause,  and  contended  that  as  it  appeared  from  the  affi- 
davits, that  the  defendant  was  already  in  custody,  he  had  lost  his  privilege  as 
an  attorney. 

Oumey  and  /I  Pollock j  contra,  referred  to  Kiaye  v.  Denew^  7  T.  R.  671, 
and  Prior  v.  Moore,  2  M.  &  S.  606,  as  recognising  a  distinction  between  the 
cases  where  an  attorney  appears  for  others,  and  where  he  is  sued  or  sues  him- 
self; but  contended  that  at  all  events  this  rule  must  be  absolute,  because  the  de- 
claration stated  him  to  be  '« present  here  in  court,"  and  so  treated  him  as  a  per- 
son having  privilege,  which  was  inconsistent  with  the  mode  of  its  service. 

T^Ae  Court  held  that,  being  in  custody,  the  defendant  was  not  entitled  to  his 
privilege,  the  ground  for  allowing  privilege  being,  that  an  attorney  la  an  officer 
continually  attending  upon  the  court.  In  this  case,  however,  he  cannot  do  so ; 
and  this  is  like  an  attorney  ceasing  to  practise,  who  loses  thereby  his  privilege. 
But  as  the  declaration  was  defective,  they  discharged  the  rule  without  costs, 
giving,  at  the  same  time,  liberty  to  the  plaintiff  to  amend  his  bill. 

Rule  accordingly  .(a) 
(a)  8ee  WindmU  v.  Cutting,  1  Str.  191. 


*£z  parte  LEACROFT,  Gentleman,  one,  &c.  [*00 

An  agent  employed  to  take  out  an  attorney's  annual  certificate,  having  neglected  so  to  do,  and 
the  attorney  haTing  from  ignorance  of  the  feet  continued  to  practice,  the  court  will  <mly  allow 
him  to  be  readmitted  upon  payment  of  the  arrears  and  a  fine. 

Rbadbr  moved  that  this  person  might  be  readmitted  as  an  attorney  without 
the  pa3rment  of  any  fine.  It  appeared  that  he  had  employed  an  agent  to  take 
out  his  certificate  annually,  and  had  continued  to  practise  up  to  the  time  of  the 
application;  but  his  agent  had  neglected  to  do  it.  As  soon  as  he  had  discovered 
it,  ^e  present  application  was  made  to  the  court. 

Abbott,  C.  J.,  said,  that  the  court  had  had  many  applications  of  this  sort, 
and  that  they  thou^t  it  expedient,  for  the  good  of  the  profession,  that  attorneys 
should  take  care  to  make  inquiries,  and  to  inform  themselves  as  to  the  fact 
whether  such  certificates  were  taken  out,  and  to  have  such  certificate  sent  down 
to  them  annually.  And  that,  therefore,  in  order  to  establish  this  as  a  rule  on 
this  subject,  they  would  not  in  any  instance,  readmit,  without  a  fine  being  also 
paid,  in  the  present  case,  however,  they  would  only  impose  a  small  fine  for 
the  purpose  of  marking  the  rule ;  and,  therefore,  they  ordered  tiiat  the  party 
should  be  readmitted  on  the  payment  of  the  arrears  of  duty  and  a  fine  of  5/. 

Rule  accordingly* 

•FARMER  and  Another  v.  THORLEY  and  Another.  ["^l 

The  bail  to  the  sheriff  are  discharged  by  the  defendant's  giving  a  cognovit  for  payment  of  debt 

and  costs. 

Puller,  on  a  former  day  having  obtained  a  rule  for  staying  all  proeeediBgs 
upon  the  bail-bond  in  this  case. 


91]  4  Barnewall  &  Alderson.  403 

Bottand  nov  showed  cause,  and  the  facts  appeared  to  be,  diat  on  the  4th 
May  last,  a  bill  of  Middlesex,  returnable  on  the  8th  of  May,  issued  at  the  suit 
of  the  plaintiffs  against  the  principal,  when  the  present  defendants  became  bail  to 
the  sheriff,  and  executed  the  usual  bail-bond ;  that  two  days  afler  the  time  which 
the  bail  had,  by  the  practice  of  the  court,  for  putting  in  bail  above,  an  agreement 
was  entered  into  with  the  principal  and  his  attorney,  but  wholly  wimout  the 
knowledge  of  the  bail,  for  a  cognovit,  to  secure  and  pay  the  debt  on  the  20th 
July  following,  which  was  after  the  close  of  Trinity  term,  and  the  attorney's 
costs  were  at  the  same  time  paid  ;  and  that  on  the  20th  September  following, 
an  assignment  of  the  bail-bond  was  taken,  and  writs  sued  out  thereon,  against 
^e  bail,  returnable  the  first  return  of  this  term.  It  was  insisted  that  the  several 
cases  where  it  has  been  decided  that  a  cognovit,  with  stay  of  execution,  is  a  dis- 
charge of  the  bail,  apply  only  to  bail  above,  and  not  to  bail  to  the  sheriff;  the 
applications,  in  aU  these  instances  having  been  made  on  behalf  of  the  bail  above. 

But  the  court  were  of  opinion,  that  bail  to  the  sheriff  were  also  discharged 
by  such  a  proceeding,  the  plaintiffs  having  no  right  to  proceed  upon  the  bond, 
unless  there  was  a  continuing  breach,  which  could  not  be,  where  a  cognovit  had 
been  taken,  that  being  an  admission  by  the  plaintiffs,  that  the  defendant  had 
appeared  to  the  action,  and  was  properly  in  court. 

Rule  ab8olute.(i]^ 

(fl)  [See  Wightwick,  121,  Brown  v.  Neave;  1  Taunt.  159,  The  King  v.  SkerHt  of  Sumy; 
5  D.  &  E.  277,  Hodgsam  v.  Nugtm,] 

•92]  •ROBERTS  v.  QOFF. 

This  court  will  set  aside  a  judgment  founded  on  an  usarious  security,  without  compelling  the 
defendant  to  repay  the  principal  and  interest. 

Pti//er  had  obtained  a  rule,  calling  upon  the  pl^tiff  to  show  cause  why  the 
judgment  entered  on  the  warrant  of  attorney  in  this  case,  and  die  execution 
diereof,  should  not  be  set  aside,  and  the  warrant  of  attorney  be  delivered  up  to 
be  cancelled^  on  the  ground  of  usury. 

Dwarris  now  showed  cause,  and  contended,  that  even  if  the  court  were 
satisfied  of  the  usury,  after  the  parties  had  acted  on  the  agreen^ent,  and  time 
had  been  asked  and  given,  they  could  not  now  set  aside  the  judgment,  and 
direct  the  security  to  be  cancelled,  but  upon  the  terms  of  the  party  paying  the 
money  actually  advanced,  with  legal  interest,  this  being  an  application  to  the 
equitable  jurisdiction  of  the  court,  which  would  compel  the  party  applying  to 
do  what  is  equitable  and  reasonable ;  and  he  cited  Hindle  and  &Bfien^  1 
Taunton,  413. 

Batlby,  J.(a)  We  cannot  impose  such  terms.  The  instrument  is  void. 
It  is  not  good  at  law.  The  construction  and  practice  of  this  court  have  always 
been  different ;  and  I  have  reason  to  know,  that  some  of  the  learned  persons 
who  argued  that  case  in  the  common  pleas,  were  not,  at  the  time,  at  all  satis- 
fied with  the  decision. 

HoLBOTD  and  Best,  Js.,  concurred. 

Rale  absolute. 
(a).Ahbott,  C.  J.,  had  left  the  court. 

•98]  •TAYI^OR  and  Others  v.  HARRIS. 

Defendant  havms  pleaded  in  abatement  that  four  others  were  jointly  liable  with  himself,  the 
plaintiff  applied  to  the  defendant's  attorney  to  give  the  places  of  residence  and  additions  of 
those  persons,  which  he  refused,  unless  the  action  were  discontinued.  Under  these  circuin- 
stances  the  court  made  a  rule  absolute  for  the  defendant  to  deliver  such  particulars,  or  in 
default  thereof  for  setting  aside  the  plea. 

Assumpsit  for  the  price  of  goods  sold  to  the  defendant,  one  of  the  proprietors 
of  Oovent  Garden  theatre.     The  defendant  pleaded  in  abatement,  in  the  usual 
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form,  that  fqur  other  persons  (naming  them)  were  jointly  liable  wi^  himself. 
Carter^  upon  this,  obtained  a  rule  to  show  cause  why  the  defendant  should  not 
forthwith  deliver  to  the  plaintiffs,  or  their  attorney,  particulars  in  writing  of  the 
places  of  residence  and  additions  of  the  several  persons  mentioned  in  this  plea, 
or  why,  in  default  thereof,  the  plea  should  not  be  set  aside.  The  affidavit 
stated,  that  the  plaintiffs  had  no  knowledge  whatever  of  the  places  of  residence 
of  these  persons,  nor  where  they  could  be  met  with,  and  that,  in  order  to  be- 
come acquainted  with  the  same,  for  the  purpose  of  ascertaining  the  truth  of  the 
plea,  or  whether  it  would  be  advisable  or  not  to  abandon  the  proceedings  in  the 
action,  they  had  made  application  to  the  defendant's  attorney  (the  defendant 
himself  being  absent  in  Ireland),  and  also  to  the  person  who  had  made  the  affi- 
davit of  the  truth  of  the  plea,  and  to  the  ^treasurer  of  the  theatre,  for  the  p,g . 
required  information  ;  but  that  these  parties  had  refused  to  give  it,  except  I- 
upon  condition  that  the  action  against  the  defendant  should  be  discontinued. 

Moore  showed  cause  against  the  rule,  and  contended,  that  the  defendant  had 
done  all  he  was  bound  to  do,  by  giving  the  plaintiffs  a  better  writ,  and  that,  at 
all  events,  the  condition  of  discontinuing  the  action  was  reasonable. 

The  Court  held,  that  substantially  the  defendant  had  not  given  to  the  plain- 
tiffs a  better  writ,  and  that  the  information  ought  to  be  given  without  any  such 
condition  as  had  been  required.  For,  possibly,  the  plaintiffs  might  ascertain, 
when  the  information  was  given,  that  the  present  action  was  proper,  and  might 
choose  to  reply  to  the  plea,  rather  than  abandon  the  action. 

Rule  absolute. 

•the  KING  V.  Sir  FRANCIS  BURDETT,  Bart.  [♦OS 

On  an  information  for  writing,  composing,  and  publishing  a  libel  in  the  county  of  L.,  it  appeared 
that  the  defendant,  on  the  22d  August,  wrote  and  composed  the  libel  in  L.,  and  that  he  was 
seen  in  L.  on  that  and  the  foUowine  day.  On  the  24th,  the  libel  was  delivered  in  the  coontj 
of  M.  (100  miles  oiT)  by  A.  to  B.,  being  inclosed  in  an  envelope  addressed  to  A.,  containing 
written  directions  to  forward  the  libel  to  B.,  by  whom  it  was  subsec^uently  publbhed  in  M. 
The  envelope  was  open ;  and  it  was  not  proved  that  there  was  on  it  any  trace  of  a  seal  or 
post-mark.  A.  was  not  railed  at  the  trial  as  a  witness  by  either  party ;  nor  was  it  prored 
that  he  was  a  resident,  or  had  been  about  that  time  in  L. :  Held,  by  three  iustices,  (disaenti- 
ente  Bayley,  J.,)  that  this  was  evidence  on  which  the  jury  might  properly  be  left  to  presume 
that  the  UmI  was  delivered  open  to  A.  in  L. 

Htld,  also,  by  three  justices,  (Bayley,  J.,  dubitante,)  that  a  delivery  at  the  post-office  in  L.  of 
a  sealed  letter,  inclosing  a  libel,  is  a  publication  of  the  libel  in  L.  HeU,  also,  by  three  jus* 
tices,  (Baylev,  J.,  dubitante,)  where  a  defendant  writes  and  composes  a  libel  in  L.  with  the 
intent  to  publish,  and  afterwards  publishes  it  in  M.,  that  he  may  be  indicted  for  a  misde- 
meanor in  either  county. 

And,  per  totrnn  Curiam,  where  a  libel  imputes  to  others  the  commission  of  a  triable  crime: 
HeU,  that  evidence  of  the  truth  of  it  is  inadmissible.  Held,  also,  where,  in  summing  up, 
the  judge  told  the  jury  that  the  intention  was  to  be  collected  from  the  paper  itself,  unless 
explained  by  the  mode  of  publication  or  other  circumstances;  and  that,  uT its  contents  were 
likely  to  excite  sedition,  &c.,  defendant  must  be  presumed  to  intend  that  which  his  ert  was 
likely  to  produce ;  and  that,  if  they  found  such  to  be  the  intent,  he  wss  of  opinion  it  was  a 
libel ;  and  that  they  were  to  take  the  law  from  him,  unless  they  were  satisfied  that  he  was 
wrong ;  that  this  was  a  correct  mode  of  leaving  the  question  to  the  jury  under  33  G.  3,  c 
60,  s.  1. 

Quare,  whether  the  writing  and  composing  of  a  libel  with  intent  to  publislk,  but  not  fohcwed 
by  publication,  be  an  offence. 

Thk  Attorney  and  Solicitor-General,  with  whom  were  Faughan,  Serjt., 
Clarke^  Reader,  and  Balguy,  were  heard  in  last  term  against  the  rule  for  the 
new  trial.  (Vide  Vol.  3,  p.  717^  Besides  the  cases  referred  to  in  their  argu- 
ment, they  cited  Tlie  King  v.  Heneey,  1  Burr.  642,  to  show  that  the  circum- 
stance of  a  letter  being  dated  in  a  given  place  was  eridence  that  it  was  written 
there.  Scarlett  was  then  heard  in  support  of  the  rule ;  and,  in  this  term,  /)en^ 
man,  FhUlipps,  Blacldmme,  and  Evans,  were  heard  on  the  same  side.  The 
arguments  in  support  of  the  rule  were  as  follow  :(a) 

(a)  Sea  the  evidence  at  length  in  the  judgment  of  Best,  J. 


95]  4  Barnewall  &  Alderson.  405 

The  writing  of  a  Ubel,  without  publication,  does  not  constitute  an  indictable 
offence.  The  crime  of  libel  consists  in  the  tendency  to  a  breach  of  the  peace 
*96l  P^^^^^  *^y  ^^  communication  of  slander  to  the  minds  of  others,  by 

-■  writing.  No  crime  is  therefore  committed  until  the  slander  is  so  com- 
municated ;  or,  in  other  words,  until  the  publication,  for  till  then  tiiere  can  be 
no  tendency  to  a  breach  of  the  peace.  This  is  deducible  from  the  very  nature 
of  the  crime.  It  has  been  observed  by  Mr.  Starkie,  in  his  preface  to  the  Law 
of  Libel,  that  crimes  which  affect  the  visible  property  or  persons  of  men,  are 
much  more  obvious  to  the  understanding  than  tlie  crime  of  libel,  which  is  of  a 
more  intellectual  j^ture ;  and,  therefore,  the  law  respecting  the  former  is  much 
more  likely  to  be  rounded  on  just  principles  in  its  commencement  in  the  more 
simple  state  of  society,  than  those  laws  which,  arising  out  of  a  more  complicated 
state  of  society,  and  relating  to  a  more  refined  object,  call  for  more  refinement 
in  observation,  and  greater  discrimination  between  the  good  to  be  done  by 
enacting  penalties,  and  the  mischief  to  be  done  by  repressing  a  practice  gene- 
rally useful.  One  of  the  most  refined  conclusions  at  which  a  refined  state  of 
society  can  arrive,  is,  that  a  man  should  have  a  solid  property  in  his  reputation. 
It  is  one  of  the  greatest  privileges  that  belong  to  the  nature  of  man,  that  he  pos- 
sesses a  sensibility  to  fame  and  a  love  of  glory,  and  that  the  individual,  by  the 
combination  of  opinion  and  the  force  of  character,  begets  in  his  own  reputation 
a  property  more  valuable  than  the  mere  materials  to  which  the  crude  notions 
of  property  are  first  applied.  The  circulation  of  written  papers,  and  the  art  of 
printing,  would  give  rise  to  great  variety  in  the  degrees  of  this  offence.  When 
it  was  found  to  injure  the  opinion  and  respect  in  which  a  man  was  held,  or  by 
which  the  government  was  supported,  as  the  character  of  individuals  as  well  as 
^^-^  the  security  of  a  government,  not  upheld  by  *brute  force,  are  founded  on 

-^  opinion  and  res^lect,  it  became  important  to  punish  those  who  destroyed 
that  opinion  and  respect  by  written  slander.  It  was  long  after  it  was  the  habit 
in  enlightened  Rome  for  every  man  of  respectable  rank  to  be  in  possession  of 
books,  that  the  law  De  libellis  famosis,  was  promulgated.  fAjmoTT,  C.  J. 
Cicero,  in  a  fragment  of  his.  Book  4,  '*  De  Republica,"  says,  that  it  was  to  be 
found  amongst  the  laws  of  Twelve  Tables.]  That  passage  in  Cicero  has  a 
reference  to  the  practice  of  exhibiting  individuals  on  the  stage.  It  b  to  be  found 
in  the  fragments  of  his  book  **  De  Republica,*'  preserved  by  St  Augustine  in 
his  book  **  De  Civitate  Dei,"  and  the  passage  is  as  follows :  '<  Nostne  contra 
duodecim  tabulee  cum  perpaucas  res  capite  sanxissent,  in  his  hanc  quoque  san- 
ciendam  putaverunt ;  si  quis  actitavisset,  sive  carmen  condidisset,  quod  infa- 
miam  iaceret  fiagitiumve  alteri ;  praeclare,  judiciis  enim  ac  magistratuum  discep- 
tationibus  legitimis  propositam  vitam  non  poetanim  ingeniis  habere  debemus, 
nee  probrum  audire,  nisi  ea  lege  ut  respondere  liceat  et  judicio  defendere." 
The  probrum  audire  refers  to  the  hearing  the  actor,  who  represents  the  cha- 
racter attacked  by  the  malum  carmen  of  the  poet.  In  one  of  the  fragments  of 
the  same  work,  also  preserved  by  the  same  author,  St.  Augustine,  tiiere  is  a 
reference  to  the  poets  who  composed  for  representation,  *'  probris  et  injuriis 
poetanim  snbjectam  vitam  famamque,  habere  noluerunt  capite  etiam  puniri 
sancientes  tale  carmen  condere  si  quis  auderet"  By  tale  carmen  is  meant 
such  a  composition  as  was  actually  represented  on  the  stage,  and  not  a  mere 
private  unpublished  composition.  In  order  to  explain  this,  some  illustration 
may  be  found  among  the  poets  themselves,  and  particulariy  in  the  second  book 
*9ft~1   ^^  Horace's  Epistles,  *verse  139,  where  he  alludes  to  the  very  law  of 

-I  tiie  twelve  tables,  by  which  tiie  infamy  must  have  been  attached  and 
fixed  to  the  individual  by  representation,  which  was  a  publication.  The  words 
of  the  law  are  these :  '*  Si  quis  occentasset  malum  carmen  sive  eondiduset  quod 
infamiam  faxit  flagitiumve  alteri,  capital  esto."  The  words,  it  is  to  be  observed, 
are  not  ad  infamiam  tendens  but  infamiam  faxit ;  and  so  in  the  interpretation 
of  Cicero,  in  the  fragment  quoted,  the  words  are,  *'  quod  infamiam  afferret 
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flagitiumye  alleri."  It  would  seem,  therefore,  ^t  the  infiimy  nraet  hare 
attached,  and  that  the  rabchief  must  have  occurred  before  punkhmeut  could  be 
inflicted  on  the  author  or  actor^  It  appears  also,  from  Suetonius,  De  Yiti 
4ugu8ti,  c.  55,  that  the  law  de  famosis  libellis  did  not  exist  in  early  times  in 
Rome.  *'  Etiam  sparsos  de  se  in  curia  famosos  libellos,  nee  expavit  nee  magna 
cura  redarguit :  Ac  ne  requisitis  quidem  auctoribus :  Id  modo  censuit  oogno- 
scendum  poethac  de  iis  qui  libellos  aut  carmina  ad  infamiam  cujuspiam,  sub 
alieno  nomine  edant"  It  is  remarkable,  that  Augustus,  if  there  was  already 
m  existence  a  law  to  punish  libels  with  death,  should  not  only  have  prosecuted 
none  of  them  against  himself,*  but  should  have  introduced  anc^er  law  to  subject 
those  which  were  anonymous  to  legal  restraint.  Tacitus,  iiTthe  first  book  of 
his  annals,  says,  <*  Primus  Augustus  cognitionem  de  famosis  libelhs  specie  legis 
ejus  (i.  e.  legis  majestatis)  tractavit ;  commotus  Cassii  Seven  libidine,  qua  viros 
foeminasque  illustres  procacibus  scriptis  difTamaverat."  And  Suetonius,  in  his 
life  of  Tiberius,  has  this  passage  on  the  subject  of  libels,  chapter  28.  ^  Adrersus 
convitia  malosque  rumores,  et  famosa  de  se  ac  suis  carmina  firmus  ac  patiens, 
subinde  jactabat  in  civitate  libera  linguam  mentemque  liberas  *esse  debere.  p^^n 
Et  quondam  Senatu  cognitionem  de  ejusmodi  criminibus  ac  reis  flagitante,  ^ 
non  tantum,  inquit,  otii  habemus  ut  implicare  nos  pluribus  negotiis  debeamus." 
So  that  when  the  Senate  requested  him  to  punish  those  who  circulated  libels 
affainst  him,  Tiberius  replied  *'  that  he  should  have  too  much  upon  his  hands, 
if  he  were  to  add  any  care  of  his  own  person  and  reputation  to  that  which  he 
was  bound  to  bestow  upon  the  safety  and  dignity  of  the  state."  The  same 
author  says  of  Julius  Cffisar,  that  he  was  so  regardless  of  certain  epigrammata 
famosa  and  scurrilous  verses  that  were  current  against  him,  that  he  proposed  a 
reconciliation  with  one  of  the  authors,  and  invited  another  to  sup  with  him. 
Now,  notwithstanding  the  clemency  of  Cesar,  it  is  extraordinary  that  such 
things  should  circulate  if  they  were  the  subject  of  capital  punishment.  It  seems 
unaccountable,  indeed,  how  the  word  famosus  was  introduced  unless  it  had  a 
reference  to  publication.  The  very  word  has  relation  to  a  thing  bruited  abroad 
and  bottomed  in  fame.  In  the  best  period  of  Roman  literature,  it  had,  indeed, 
acquired  a  bad  meaning.  Cicero  uses  famosa  to  express  a  courtesan, ''  ad 
famosas  mater  me  vetat  accedere,"  where  it  combines  the  reputation  of  being 
public  with  an  actual  want  of  chastity.  So,  there  is  a  passage  in  Horace,  **  Si 
quis  mcechus  foret,  aut  sicarius,  aut  alioqui  famosus."  Here  aliaqtn  famonu 
means  otherwise  notorious  for  some  vice.  The  word  famosus,  therefore,  in  its 
natural  sense  refers  to  notoriety.  Unless  that  notoriety  is  effected  in  a  libel  by 
its  publication,  where  is  the  offence  ?  There  must  be  something  done  to  sti- 
mulate individual  revenge  or  public  discontent.  If  it  is  kept  secret  it  wants  the 
very  essence  of  the  meaning  of  the  word  famosus,  by  which  the  civilians  de- 
scribe *it.  The  very  essence  of  the  crime,  whether  it  be  against  an  indi-  r>i  aa 
vidual  or  the  public ;  whether  we  look  to  the  nature  of  the  crime  itself,  ^ 
or  the  word  by  which  it  is  described,  consists  in  the  publication.  The  passages 
already  referred  to  from  the  civil  law,  apply  to  a  case  of  publication ;  for,  to 
make  it  a  crime,  accarding  to  those  auUiorities,  it  must  be  ad  infamiam.  It  can- 
not be  ad  infamiam  unless  the  fame  of  some  person  be  affected  by  it,  and  that 
cannot  be  done  unless  it  is  published. 

Lord  Coke,  in  Lambda  case,  means  to  say,  that  the  actual  publisher  was 
guilfy,  though  he  was  neither  the  writer  nor  composer.  Assuming  the  publi- 
cation, he  says  this ;  *'  That  every  man  who  shall  be  convicted  of  a  libel,  either 
ought  to  be  a  contriver  of  the  libel,  or  a  malicious  publisher  of  it,  knowing  it  to 
be  a  libel ;"  meaning,  that  if  he  is  the  malicious  publisher,  though  neither  the 
author  or  contriver,  he  is  guilty  of  the  libel.  If  this  be  taken  according  to  the 
very  letter,  it  would  not  only  establish,  that  the  writing,  without  publication, 
would  be  an  offence,  but  that  the  person  who  publishes  it,  without  knowing  it 
to  be  a  libel,  would  be  guilty  of  no  offence  which  is  contrary  to  the  law  as  now 


100] 


4  Barnewall  &  Aldersok.  407 


established.  Mr.  SiarkUt  in  his  treatise  on  the  Law  of  Libel,  efter  reviewing  all 
the  cases  upon  the  subject*  seems  to  be  of  opinion,  that  by  the  law,  as  now 
understood,  publication  is  necessary,  to  constitute  the  offence ;  and  that  opinion 
has  generally  prevailed  in  the  profession,  since. the  case  of  EtUick  ▼.  Carring* 
ton,  19  Howell.  St.  Tr.  1030.  The  case  of  The  King  v.  Payne,  no  judgment 
ever  having  been  pronounced  in  it,  must  be  consider^  as  one  of  doubt&l  au* 
*10I1  ^^^^y*     '^^®  opinion  of  Uie  court,  as  ffiven  in  *5  Mod.  167,  is  this  : 

J  «<  The  making  of  a  libel  is  an  offence,  mough  never  published ;  and  if 
one  dictate  and  another  write,  both  are  guilty  of  making  it.  To  what  purpose 
should  any  one  write  or  copy  after  anodier,  but  to  show  his  approbation  of  the 
contents,  and  to  enable  him  to  keep  it  in  his  memory,  that  he  may  repeat  it  to 
others.  Now,  though  the  bare  reading  of  a  libel  may  not  be  a  crime,  because 
a  man  may  be  surprised,  and  not  understand  what  he  is  about  to  read ;  yet, 
when  one  takes  it  from  another,  and  hears  it  spoken  before  he  writes  it,  this 
cannot  be  by  surprise,  because  he  has  time  to  exercise  his  thoughts  before  he 
writes ;  so  that  it  is  not  a  libel  by  repeating  but  by  writing.  If  one  repeat,  and 
another  write  a  libel,  and  a  third  approve  what  is  written,  they  are  all  makers 
of  it ;  for  all  persons  who  concur,  and  show  their  assent  and  approbation  to  do 
an  unlawful  act,  are  guilty.  So  that  murdering  a  man's  reputatipn,  by  a  scan* 
dalous  libel,  may  be  compared  to  murdering  his  person ;  for  if  several  are 
assisting  and  encouraging  the  man  in  the  act,  though  the  stroke  was  given  by 
one,  yet  all  are  guilty  of  homicide."  According  to  this  authority,  if  any  man 
shows  his  friend  an  epigram,  in  which  there  is  a  reflection  on  another,  and  he 
takes  a  copy  of  it  to  look  at  for  his  amusement,  he  is  guilty,  because  he  may 
publish ;  but  it  might  as  well  be  contended  that  a  man  can  be  guilty  of  shooting 
at  another  by  keeping  a  gun,  merely  because  somebody  might  take  it  and 
charge  it  Again,  the  offence  of  libel  is  compared  to  that  of  murder ;  but  how 
is  a  man's  reputation  murdered  by  a  libel  never  published  ?  In  The  Xing  v. 
Beare,  1  Ld.  Raym.  414,  Garth.  407,  2  Salk.  417,  Lord  Holt  says,  diat  ««It 
was  objected  that  writing  a  libel  may  be  a  lawful  act,  as  by  the  clerk  who 
*1021  ^^^  ^®  ^indictment,  or  by  a  student  who  takes  notes  of  it,  and  so  the 

-J  defendant's  might  be  a  lawful  writing :"  to  which  the  judge  said,  ^  That 
the  matter,  abstractedly  considered,  is  unlawful ;  therefore  the  general  finding 
shall  be  taken  to  be  criminal ;  and  that  if  the  writing  was  innocent,  as  in  the 
case  objected,  there  ought  to  be  a  special  finding  of  those  particulars  which 
distinguish  and  excuse  it.  If  an  acdon  be  brought  on  the  statute  of  nuintenance 
it  is  sufficient  to  say  quod  manu  tenuit,  yet  in  some  circumstances  a  man  may 
lawfully  maintain  a  suit  as  an  attorney  or  near  reladon.*'  The  answer  to  the 
last  observation  is  obvious ;  the  words  of  a  statute  are  always  deemed  sufficient 
in  a  declaration  or  indictment  upon  that  statute ;  for  the  words  must  receive  the 
same  construcdon  on  the  record  as  they  do  in  the  statute,  and  the  defendant 
has,  therefore,  the  opportunity,  when  chaiged  in  the  words  of  the  statute,  of 
insisting  upon  all  the  proofs  required,  and  making. all  the  defences  allowed  by 
the  statute.  The  principle  laid  down  by  Lord  Holt  is  this :  if  a  man  should 
write  a  libel,  or  buy  it  of  a  bookseller,  and  keep  the  libel  locked  up  in  his 
closet,  and  there  it  should  be  found,  the  onus  probandi  is  cast  upon  him,  to 
show  an  innocent  intention.  Look  to  the  consequences  of  such  a  rule.  It  has 
been  laid  down  that  a  man  may  be  guilty  of  a  libel  on  those  who  have  gone 
before  him,  and  even  upon  a  foreign  prince  or  government.  Now,  there  is 
hardly  any  book  that  does  not  in  some  passage  contain  a  libel  on  the  livmg  or 
the  dead,  on  princes  or  on  governments.  Or,  suppose  a  man  writes  a  libd  and' 
puts  it  in  his  closet,  who  can  prove  his  intention  but  himself!  and  he,  if  prose* 
cuted,  would  not  be  a  competent  witness  for  that  purpose.  Lord  Holt  pro- 
*10al  ^^'  *  "  "^^^^  ^®  J^T  having  found  the  ^defendant  guilty  of  writing  a 

-J  libel,  he  must  be  tadken  to  be  guilty  of  writing  the  original,  and  a  copy 
could  not  be  given  in  evidence ;.  on  &e  other  sidsv  i?  the  copy  of  a  libel  be  & 
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libel,  then  the  writing  of  it  is  a  great  offence ;  but  that  people  may  not  go  away 
with  a  notion  that  writing  of  a  copy,  though  by  one  that  has  no  warrantable 
authority,  is  not  libelling,  the  chief  justice  eaid,  that  such  a  copy  contained  all 
things  necessary  to  the  constitution  of  a  libel,  viz.  the  scandalous  matter  and 
the  writing.  It  has  the  same  pernicious  consequences ;  for  it  perpetuates  the 
memory  of  the  thing,  and  some  time  or  other  comes  to  be  published."  That 
is  an  assumption,  and  Lord  Holt  had  no  right  to  assume  that  they  would  ever 
be  published ;  and  the  possibility  of  their  t>eing  subsequently  published  never 
can  constitute  an  offence.  There  were  authorities  decided  a  very  few  years 
before  7%e  £mg  v.  Beare^  fully  justifying  tlie  doctrine  laid  down  by  Lord 
Holt,  and  which,  no  doubt,  he  had  strongly  in  his  mind  at  the  time.  In  Tlie 
King  V.  Eades^  2  Shower,  468,  the  defenoant  was  tried  at  bar,  in  the  second 
year  of  James  the  Second,  on  an  information  for  commending  a  book  in  which 
were  several  seditious  sentences  and  clauses,  and  convicted ;  and  although  there 
was  a  motion  in  arrest  of  judgment,  on  the  ground  that  it  was  not  averred  that 
he  either  read  or  knew  these  sentences  to  be  therein ;  yet,  afterwards,  all  ex- 
ceptions were  waived,  and,  upon  the  defendant's  submission,  he  was  fined  100/. 
In  The  King  v.  WUHams^  ib.  471,  the  information  was  for  publishing  a  libel, 
called  ^  Dangerfield's  Narrative."  The  defendant  pleaded  that  by  the  law  and 
custom  of  England  the  speakers  of  the  house  of  commons  signed  and  published 
the  acts  *of  the  house,  and  that  he  signed  the  paper  in  question  as  an  r^iQ^ 
act  of  and  by  order  of  the  house.  He  was,  however,  fined  10,000/.  ^ 
for  this  offence.  These  cases  would  not  be  considered  as  authority  at  the  pre* 
sent  day,  but  they  may  possibly  have  been  considered  as  such  by  Lord  Holt, 
having  been  decisions  which  no  act  of  parliament  had  reversed,  and  which  no 
resolution  of  parliament  had  condemned.  It  is  true  that  before  the  cases  of 
The  King  v.  Paynt^  and  The  King  v.  Beare^  the  Revolution  had  intervened ; 
but  the  statute  for  licensing  the  press  was  in  existence  after  the  Revolution. 
Upon  the  expiration  of  the  licensing  act,  in  the  reign  of  Charles  the  Second,  the 
twelve  judges  were  assembled  to  discover  whether  the  press  might  not  be  as 
effectually  restrained  by  the  common  law  as  by  that  act  They  came  to  this 
resolution,  that  it  was  criminal  at  common  law  not  only  to  write  public  sedi- 
tious papers  and  false  news,  but  likewise  to  publish  any  news  without  a  license 
from  the  king,  though  it  were  true ;  and  in  77be  King  v.  Harris,  7  Howel's  State 
Trials,  020,  Scnooos,  C.  J.,  lays  down  the  same  rule.  Now  Ixmi  Holt,  and  the 
judges  who  assisted  him,  some  years  af^r  the  Revolution,  were  placed  in  the 
same  predicament  as  the  judges  stood  in  at  the  expiration  of  the  licensing  act  in 
the  reign  of  Charles  the  Second.  In  the  6  W.  3,  the  licensing  act,  having  been 
prolonged  for  one  year,  had  expired.  An  ineffectual  attempt  was  made  to 
renew  it  in  pariiament.  It  was,  therefore,  not  unnatural  that  Lord  Holt  and 
the  other  judges  might,  to  a  certain  extent,  feel  themselves  bound  by  the  au- 
thority of  the  judges  on  the  like  occasion,  and  conceive  that  there  was  some 
princij^e  of  law  that  warranted  them  in  the  determination  that  they  made  in  these 
^cases;  and  they  might,  perhaps,  be  willing  rather  to  refer  to  antecedent  r^iAft 
authorities  for  the  opinions  they  had  imbibed  than  to  the  authority  of  those  1- 
later  judges,  whose  memories  were  brought  into  merited  odium,  by  their  attempts 
to  support  arbitrary  power.  7%e  King  v.  Eades,  which  was  a  prosecution  for 
approving  a  libel,  was,  however,  the  only  authority  for  that  doctrine,  which 
was  again  laid  down  in  The  King  v.  Payne,  Lord  Holt,  indeed,  refers  to 
the  authority  of  Lord  Cokb,  in  the  case  De  LibeUis  Ibmons,  6  Rep.  125,  and 
to  Lamb^e  case.  The  charge  in  the  former  case  was,  for  composing  and  pub- 
lishing a  libel,  and  three  points  were  resolved,  first,  every  libel  which  is  called 
famosue  lihtUus  »eu  infamaforia  scriptura^  is  made  either  against  a  private 
man  or  against  a  magistrate  or  public  person.  If  it  be  against  a  private  man,  it 
deserves  severe  punishment ;  for  although  the  libel  be  made  against  one,  yet  it 
«xcites  all  those  of  the  same  family,  kindred,  or  society,  to  revenge,  and  no 
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tends  per  eonsequens  to  quarrels  and  breach  of  the  peace,  and  may  bo  the 
cause  of  shedding  of  blood,  and  of  great  inconvenience.  Here  Lord  Coke  gives 
the  definition  of  the  crime,  and  states  it  to  consist  in  its  tendency  to  excite  a 
breach  of  the  peace.  But  how  can  it  tend  to  a  breach  of  the  peace  unless  the 
individual  libelled,  or  some  person  connected  with  him,  should  see  it.  The 
very  definition  of  the  offence,  therefore,  shows  that  it  lies  in  the  publication. 
Lord  Coke  then  states  the  different  modes  of  publication  ;  but  there  is  nothing 
to  show  that  he  thought  that  the  bare  act  of  writing,  without  publication,  was  a 
crime.  In  Lambda  case,  9  Rep.  59,  a  bill  was  exhibited  in  the  star-chamber 
against  certain  persons  for  publishing  two  libels,  and  the  question  was,  what 
*10A1  ^^B^^^  ^^^  BO'^  o^  publication  which,  in  that  particular  *case,  justi- 
-*  fied  the  conviction ;  and  it  was  considered  how  far  the  writer  or  con- 
triver of  the  libel  should,  in  that  case,  be  deemed  the  publisher ;  and  Lord 
Coke  says,  *<  If  a  person  writes  a  copy  of  a  libel,  and  does  not  publish  it  to 
others,  it  is  no  publication ;  for  every  one  who  shall  be  convicted  ought  to  be 
the  contriver,  procurer,  or  publisher  of  it,  knowing  it  to  be  a  libel ;  but  it  is 
great  evidence  that  he  published  it  when  he,  knowing  it  to  be  a  libel,  writes  a 
copy  of  it,  unless  he  can  prove  that  he  delivered  it  to  a  magistrate."  Now,  it 
is  singular  that  Lord  Coke  should  lay  down  with  so  much  exactness  the  pre- 
sumptive evidence  of  writing  to  support  a  chaige  of  publication  ;  and  3ret  not 
mention  that  the  act  of  writing  alone,  without  publication,  would  constitute  an 
offence.  It  appears,  from  the  report  of  the  same  case  in  Moore,  that  the  whole 
question  was,  wl^t  should  be  evidence  of  a  publication.  The  case  of  John  o/* 
Northampton,  referred  to  by  Lord  Holt,  is  a  case  of  publication,  or  at  least  if 
it  does  not  sufilciently  appear  that  the  letter  had  been  received,  it  is  then  ambi- 
guous and  of  doubtful  authority.  It  appears,  from  Edwards  and  Wootton,  12 
Coke,  35,  that  it  was  even  doubted  in  the  star-chamber  whether  a  sending  a 
libel  to  the  party  libelled  was  such  a  publication  as  to  give  that  court  jnrisdic^ 
tion.  It  never  could  have  been  imagined,  therefore,  by  those  who  presided 
there,  that  the  mere  writing  without  publication  was  criminal.  T%e  King  v. 
Kndl^  1  Bamardiston,  305,  was  a  mere  nisi  prius  case,  where  the  party  is 
reported  to  have  been  found  guilty  of  the  pi-inting,  and  acquitted  of  the  publish- 
ing ;  but  printing  is  a  species  of  publication,  for  copies  must  at  least  be  delivered 
out  to  be  revised  and  corrected. 

*1071  *When  the  libel  bill  was  in  its  progress  through  parliament,  the 
^  judges  were  summoned  by  the  house  of  peers,  and  certain  questions 
were  put  to  them.  And  in  answer  to  one  of  these  questions,  Lord  Chief 
Baron  Eyre,  in  delivering  the  opinion  of  the  judges,  states  expressly,  that  (22 
How.  St.  Tr.  300)  •«  the  crime  consists  in  publishing  a  libel ;  a  criminal  inten- 
tion in  the  writer  is  no  part  of  the  definition  of  the  crime  of  libel  at  the  common 
law.**  This  is  an  authority  of  the  Twelve  Judges  in  modem  times,  to  show 
that  the  offence  consists  in  the  publication.  It  is  admitted,  that  to  support  a 
civil  action  there  must  be  a  publication ;  because,  otherwise,  there  can  be  no 
damage.  If  so,  there  can  be  no  wrong  without  publication,  and  shall  it  be  said, 
that  a  man  shall  not  have  an  action  when  there  is  no  publication,  because  there 
is  no  wrong  without  publication,  but  that  the  king  shall  indict  for  the  mere 
writing,  when  the  individual  is  neither  wronged  in  his  character  nor  roused  in 
his  feelings  ?  The  public  offence  grows  out  of  the  private  injury  to  the  indi- 
vidual. It  arises  out  of  the  injury  to  his  name  and  reputation,  which  cannot 
be  effected  till  the  writing  is  published,  or  in  other  words,  until  its  contents  are 
communicated  to  the  minds  of  others.  It  has  been  argued,  that  the  offence  of 
libel  bears  a  strong  analogy  to  forgery,  at  common  law,  and  that  inasmuch  as 
the  false  making  of  an  instrument,  with  intent  to  defraud,  is  an  offence  at  com- 
mon law,  although  the  instrument  never  be  uttered ;  it  follows  that  the  writing 
of  a  libel  with  intent  to  defame,  is  an  offence,  although  that  libel  be  never  pub- 
lished. These  ofll^nces  however,  are  very  different  in  their  nature.  In  the 
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offence  of  forgery,  the  crimen  falsi  is  completed  by  the  very  act  of  false  making 
the  instrument,  accompanied  with  the  intent  to  defraud.  The  offence  of  libel- 
ling, on  *the  other  hand,  is  not  complete  until  the  contents  of  the  libel  are  r^mg 
communicated  to  the  minds  of  others,  because  until  that  time  the  repu-  ^ 
tation  of  the  party  is  not  injured,  nor  is  his  resentment  roused.  If  this  doctrine 
is  to  prevail,  that  the  mere  writing  is  prima  facie  criminal,  there  is  not  any  one 
work  that  has  adorned  the  literature  of  any  country,  or  that  has  lashed  the  vices 
of  any  age,  or  that  forms  part  of  the  intellectual  riches  of  any  nation,  that  might 
not  have  been  the  subject  of  criminal  prosecution  ;  and  the  extreme  absurcUty 
of  such  a  consequence  surely  affords  no  inconsiderable  argument,  that  the  pre- 
mises from  which  it  is  deduced  are  fallacious.  The  mere  writing  and  com- 
posing a  libel  not  followed  by  publication,  is,  therefore,  no  offence  known  to 
the  criminal  law  of  England. 

It  has  been  further  argued,  that  where  several  acts  constituting  an  offence, 
take  place  in  different  counties,  the  offender  may  be  indicted  in  any  of  those 
counties ;  and  that  in  this  case,  inasmuch  as  the  offence  is  composed  of  the 
writing  and  publishing,  and  the  writing  took  place  in  Leicestershire,  that  the 
defendant  may  be  indicted  in  that  county,  although  the  libel  was  only  published 
in  Middlesex.  The  case  of  a  windmill  erected  in  one  county  and  proving  a 
nuisance  in  another,  has  been  mentioned.  Assuming  that  it  may  be  indicted 
in  the  county  where  it  operates  as  a  nuisance,  how  is  it  to  be  abated  ?  How 
is  the  sheriff  to  execute,  out  of  his  own  county,  the  judgment  quod  prostematur 
nocumentum.  This  shows  that  the  party  can  only  be  indicted  in  that  county 
where  he  does  the  act  In  misdemeanors,  which  are  trespasses,  the  venae 
must  be  laid  in  the  county  where  the  trespass  is  committed.  This  part  of  the 
case  was  so  fully  argued  when  the  rule  nisi  was  moved  for;  '^and  the  r«iAA 
several  authorities  upon  the  subject  so  fully  considered,  that  it  is.unne-  ■- 
cessary  to  pursue  it  any  further.  If  the  rule  contended  for  be  the  correct  one, 
the  power  which  it  would  give  to  the  crown  to  multiply  its  tribunals  would  be 
indeed  alarming.  For,  if  a  man,  conceiving  libellous  matter,  bought  the  paper, 
pen,  and  ink  in  A.,  wrote  the  libel  in  B.,  put  it  into  the  post  in  C,  and  caused 
it  to  be  delivered  in  D.,  there  to  be  published ;  then,  according  to  the  argument, 
the  party  might  be  indicted  in  any  one  of  these  four  counties.  And  the  crown 
would  thereby  have  the  power  of  selecting  that  county  in  which  they  might  ob- 
tain a  jury  disposed  to  convict  the  defendant.  Such  an  option  would  naturally 
excite  a  strong  suspicion  of  partiality  in  the  administration  of  criminal  justice, 
and  would,  therefore,  be  against  sound  policy.  . 

It  has  been  further  contended,  that  in  this  case  there  was  evidence  of  a  publi- 
cation in  Leicestershire ;  and  it  is  said,  that  where  a  libel  has  been  put  into 
circulation  by  the  act  of  the  defendant,  it  must  be  taken  to  be  published  by  him 
in  the  place  in  which  he  parted  with  the  possession  of  it  for  the  purpose  of 
publication ;  and  that,  in  this  case,  it  was  clear,  at  all  events,  from  the  evidence, 
that  the  defendant  did  part  with  the  possession  of  the  libel  in  Leicestershire, 
either  by  putting  it  into  the  post,  or  delivering  to  a  serYant  or  to  some  other 
person  for  the  purpose  of  transmitting  it  to  London.  The  case  of  7^Ae  £ing  v. 
Watson^  1  Campb.  215,  was  cited  as  an  authority  to  show  that  the  putting  a 
sealed  letter  into  the  post  was  a  publication  ;  but  that  is  only  a  nisi  prius  case, 
and  therefore  of  no  great  authority ;  and,  besides.  Lord  Ellenborouoh  did  not 
decide  that  that  was  a  publication,  for  there  being  no  proof  that  it  had  the  genu 
ine  post-mark  on  it,  he  held  *the  proof  of  publication  insufficient.  Bex  r«i  in 
v.  fFilliaiTU^  2  Campb.  506,  was  the  case  of  sending  a  letter  with  intent  ^ 
to  provoke  a  challenge ;  the  letter  sealed  was  put  into  the  post-office  in  West- 
minster, addressed  to  the  prosecutor  in  London,  by  whom  it  was  received.  It 
was  contended  that  there  was  no  evidence  of  any  offence  having  been  commit- 
ted in  Middlesex,  the  letter  not  having  been  seen  by  any  one  there ;  but  Lord 
Ellxnborouoh  held,  that  an  offence  had  been  committed  in  Middlesex,  and  ht: 
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said  that,  had  the  letter  never  heen  delivered,  the  defendant's  offence  would 
have  heen  the  same.     In  that  ease  the  sending  is  the  gist  of  the  offence,  and 
there  need  not  he  any  publication.     The  crime  of  sending  a  challenge  does  not 
consist  in  its  tendency  to  a  breach  of  the  peace,  but  has  ever  been  considered 
as  an  actnaJ  breach  of  the  peace.     The  act  of  writing  and  sending  a  challenge 
is  therefore  criminal,  although  the  challenge  never  arrives ;  in  like  manner  as 
the  giving  a  loaded  pistol  to  a  man,  and  desiring  him  to  shoot  another,  is  criminal 
though  no  shot  is  fired.     The  act  of  sending  is  the  crime  in  the  one  case  and 
the  other ;  for  if  in  the  one  case  he  puts  tlie  challenge  into  his  pocket,  and  in 
die  other  the  loaded  pistol,  and  changes  his  purpose,  he  has  the  benefit  of  the 
locus  penitentife,  and  is  not  guilty ;  but  if  the  pistol  be  actually  given  to  the 
servant  to  shoot  another,  or  the  challenge  actually  sent,  and  before  the  orders 
are  obeyed  the  person  carrying  the  pistol  qr  the  challenge  is  intercepted  by  a 
magistrate  and  discloses  the  facts ;  can  any  man  doubt  Siat  the  party  sending 
him  might  be  indicted  for  a  misdemeanor,  though  his  objects  were  in  neither 
*1111  ^^^  accomplished?     In  the  crime  of  libel,  however,  ^publication  is  es- 
-^  sential  to  constitute  the  offence.     If  the  intention  to  publish  be  defeated* 
the  crime  is  prevented.     Every  indictment  contains  the  charge  of  publication^ 
but  in  the  case  of  a  challenge,  publication  is  no  part  of  the  charge.     The  evil 
design  manifested  by  some  overt  act  of  a  criminal  character,  and  of  immediate 
danger,  though  arrested  before  its  final  object  be  accomplished,  constitutes  a 
crime,  as  in  the  case  of  delivering  the  loaded  pistol.     Publication  means  the 
making  public ;  the  law,  indeed,  declares  that  a  communication  to  one  indivi- 
dual is  a  making  public,  but  neither  the  law  nor  common  sense  can  call  conceal- 
ment a  publication.     It  can  be  no  publication,  therefore,  to  put  a  seal  upon  a 
letter  and  put  it  into  the  post ;  it  is  an  act  towards  a  publication,  and  if  the  law 
defined  that  act  as  a  crime  per  se,  it  might  be  indicted  in  the  county  where  it 
was  committed.     But  that  act  is  in  itself  a  concealment ;  and  to  indict  a  man 
for  a  concealment  and  call  it  a  publication,  in  order  to  make  a  constructive  crime, 
not  only  violates  the  principles  of  common  sense,  but  perverts  the  plain  meaning 
of  words.     It  is  trifling  with  common  sense  and  common  understanding,  to  say 
that  a  man  is  guilty  of  publishing  a  letter  by  the  very  act  of  taking  the  greatest 
pains  to  conceal  its  contents  from  every  eye  but  that  of  the  individual  whom 
he  intends  to  see  them  in  another  place.     He  may  intend  to  publish  it,  and  the 
putting  of  it  into  the  post  may  be  evidence  of  that  intention,  but  the  intention 
to  do  an  act  which  is  not  done  does  not  make  that  act ;  the  intention  to  murder 
is  not  murder,  nor  the  intention  to  publish  a  publishing.     It  may  be  said,  how- 
ever, diat  the  term  publication  does  not  necessarily  mean  a  communication  of  the 
*1 121  ^^^^^^  ^^  ^^  instrument,  and  the  publication  of  a  will  *or  of  an  award 
^  may  be  referred  to ;  there  thp  term  publication  means  no  more  than  the 
execution  or  acknowledgment  of  the  particular  instrument  in  die  presence  of 
the  witness  who  can  identify  it.     The  act  of  publication  in  both  those  cases  is 
confined  to  die  character  and  identity  of  the  instruments,  and  therefore  need 
not  extend  to  their  contents.    The  publication,  therefore,  which  the  law  requires 
of  a  will  or  an  award  is  a  communication  to  others  of  the  nature  of  the  act  done, 
and  not  of  the  contents  of  the  instrument ;  but  that  term,  when  applied  to  a  libel, 
must  mean  a  communication  of  the  contente  of  the  libel,  for  until  that  takes 
place,  there  can  be  no  tendency  to  a  breach  of  the  peace. 

By  the  rules  of  pleading,  the  charge  may  either  be  stated  upon  the  record  in 
precise  and  understood  words,  or  according  to  their  legal  effect ;  that  is  to  say, 
you  may  either  use  a  known  word  or  ite  legal  definition.  This  is  a  general 
rule ;  there  are  certain  exceptions  in  cases  of  a  highly  penal  nature,  where  the 
law  in  favour  of  life,  demands  greater  strictness  ;  as  in  an  indictment  for  murder, 
the  word  murder  is  indispensable,  but  in  misdemeanor,  the  ofience  may  be  well 
described  by  its  definition.  Now  the  technical  definition  of  the  crime  of  libel 
is,  that  it  is  an  excitement  to  a  breach  of  the  peace  by  means  of  u  written  instm 
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ment  containiiig'  matter  injarious  to  the  fame  and  character  of  another.  Suppose 
that  the  indictment  omitted  all  words  of  publication,  and  chaiged  the  defendant 
in  the  language  of  the  definition  of  the  crime  of  libel :  viz.  that  he  in  the  county 
of  Leicester,  did  unlawfully  excite  some  particular  person  to  commit  a  breach 
of  the  peace  by  means  of  a  certain  written  paper,  containing  the  matters  follow- 
ing; and  then  setting  *forth  the  libel.  Now,  would  it  have  been  suffi-  r*113 
cient  to  prove  that  the  defendant,  in  the  county  of  Leicester,  wrote  the  ^ 
paper ;  ^at  he  there  sealed  it,  and  put  it  into  the  post,  although  the  person  to 
whom  it  was  addressed  never  received  it  ?  Clearly  not,  because  that  would  be 
no  evidence  of  an  excitement  in  the  county  of  lioicester.  Excitement  is  the 
operation  of  some  act  upon  the  mind  of  another,  and  the  writing  can  have  no 
tendency  to  a  breach  of  the  peace,  according  to  the  definition,  till  it  b^ns 
to  operate  upon  the  mind  of  him  whose  passions  it  was  intended  to  pro- 
voke. This  is  the  technical  definition  of  the  offence  of  libel.  But  if  we  take 
that  which  is  the  more  enlarged  and  correct  definition,  viz.  an  injury  done  to 
the  feelings,  the  good  fame,  and  the  reputation  of  another,  by  means  of  a  written 
instrument,  and  suppose  that  the  indictment  charged  that  defendant  did  at  a  cer- 
tain place  injure  the  feelings  of  another  by  means  of  certain  writing ;  could  it 
be  contended  that  the  merely  putting  the  letter  into  the  post  would  be  any  evi- 
dence that  the  feelings  or  fame  of  another  had  been  injured  ?  The  definition 
shows  that  the  reputation  must  be  affected,  or  the  mind  of  the  individual 
wounded,  and  this  must  be  proved  to  be  done  in  some  particular  place  ;  where- 
as, if  the  paper  has  never  been  seen  by  that  individual,  or  any  other,  neither  can 
his  fame  have  been  affected,  nor  his  passions  inflamed  in  any  place.  The  crime 
is  not  consummated  until  some  person  has  seen  the  paper ;  that  is,  until  puUi- 
cation. 

The  only  question,  however,  submitted  to  the  jury  upon  the  question  of  publi- 
cation was,  whether,  inasmuch  as  the  letter  was  never  proved  to  have  been  sealed, 
Sir  F.  Burdett  might  not  be  presumed  to  have  delivered  it  open  in  the  county  of 
Leicester.  *Now,  that  proposition  involves  two  parts :  first,  that  Sir  F.  r^ni 
Burdett  delivered  the  letter  to  some  person  in  the  county  of  Leicester ;  ^ 
and,  secondly,  that  he  delivered  it  open.  Tliere  was  no  evidence  to  support  either 
part  of  this  proposition.  It  was  proved  that  the  defendant's  place  of  residence  was 
within  a  few  miles  of  the  county  of  Rutland.  He  was  seen  riding  in  the  county 
of  Leicester  on  the  22d  of  August,  and  the  following  day ;  but  there  was  no  evi- 
dence whether  the  nearest  post  town  was  in  the  county  of  Leicester  or  of  Rut- 
land. If  the  nearest  post  town  were  in  the  latter  county,  the  probability  would 
be  that  the  letter  would  be  put  into  the  postroffice  in  that  county ;  and  if  that 
be  a  publication,  it  would  be  a  publication  in  the  county  of  Rutland.  It  was 
incumbent  on  the  prosecutor,  however,  to  prove  that  the  defendant  parted  with 
the  possession  of  the  letter  in  the  county  of  Leicester.  The  second  part  of  the 
proposition  is,  that  the  defendant  delivered  it  open  in  the  county  of  Leicester. 
Now,  there  not  only  was  no  evidence  of  that,  but  it  is  directly  contrary  to  the 
evidence ;  for  the  letter  arrived  in  London  at  the  very  time  when  it  would  have 
arrived  in  due  course  of  post  The  presumption,  therefore,  is,  that  it  came  by 
the  post,  the  ordinary  mode  of  conveying  letters.  It  was  inclosed  in  a  cover 
containing  written  directions  to  Mr.  Bickersteth.  It  is  probable,  therefore,  that 
the  defendant  did  not  deliver  it  in  person  to  Mr.  Bickersteth ;  but  that,  when 
he  parted  with  it,  it  was  under  seal,  that  being  the  ordinary  mode  of  transmit- 
ting letters  accompanied  with  confidential  instructions,  by  the  post  or  by  a  ser- 
vant. Taking  the  case  according  to  probability,  the  presumption  is,  that  the 
letter  was  sent  sealed  by  the  post.  The  other  presumption  involves  the  sup* 
position  that  Mr.  Bickersteth  *was  in  Leicestershire,  of  which  there  was  r«t  15 
no  evidence  at  all,  and  is  a  presumption  contrary  to  the  ordinary  course  '- 
of  things.  It  was  incumbent  on  the  prosecutor  to  establish  the  fact  by  calling 
Mr.  Bickersteth.     For  no  presumption  ought  to  be  made  in  a  criminal  case. 
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Another  ground  upon  which  the  defendant  is  entitled  to  a  new  trial  is,  that 
the  learned  judge  rejected  evidence  of  the  truth  of  the  facts  represented  in  the 
lihel  to  have  tsdien  place  at  Manchester.  Now,  that  evidence  ought  to  have 
been  received ;  because  the  effect  of  it  might  be  to  alter  wholly  the  nature  of 
the  libel.  If  die  facts  were  true,  the  question,  whether  the  publication  were  a 
libel  or  not,  would  depend  upon  this,  viz.  whether  the  comments  were  war- 
ranted by  the  facts.  If,  on  the  other  hand,  the  facts  were  false,  the  very  state- 
ment of  them  would  constitute  a  libel. 

Another  ground  of  objection  to  the  verdict  is,  that  the  learned  judge  told  the 
jury  that  they  were  to  take  the  law  from  him  as  to  whether  this  were  a  libel  or 
not  Now,  by  the  32  Geo.  3,  c.  60,  the  jury  are  empowered  to  give  a  general 
verdict  upon  the  whole  matter  in  issue ;  and,  consequently,  are  to  find  whether 
the  publication  be  a  libel  or  not.  ' 

Cur.  adv.  vtdt. 
*1161       *There  bdng  a  difference  of  opinion  on  the  bench,  the  judges  now 
-J  delivered  their  opinions  seriatim. 

Best,  J. (a)     This  case  came  on  for  trial  before  me  at  the  spring  assizes  for 

(a)  The  infonnation  being  frequently  alluded  to  hj  the  learned  judges  in  delivering  their 
opinions,  it  may  be  proper  to  give  the  nrst  count : 

Leicestershire  to  wit.  Be  it  remembered  that  Sir  Robert  GiflTordf  knight,  attomejr.ffeneral 
of  our  present  sovereign  lord  the  king,  who  for  our  said  lord  the  kins  prosecutes  in  this  l>ehatf 
in  his  proper  fwrson,  comes  here  into  the  oourt  of  our  said  Lord  the  king,  btsfore  the  king  him* 
self  at  Westminster,  on  Saturday  next  after  the  morrow  of  All  Souls,  m  this  same  term ;  and 
for  our  said  lord  the  king  gives  the  court  here  to  understand  and  be  informed  that  Sir  F. 
Bnrdett,  late  of  Westminster  in  the  countv  of  Middlesex,  baronet,  beinff  a  seditious,  mali- 
cious, and  iU-dispoeed  person,  and  unlawfully  and  malicioualy  devising  and  intending  to  raise 
and  excite  discontent,  aisaffection,  and  sedition  anumg  the  liege  subjects  of  our  lord  the  present 
kin^,  and  amongst  the  soldiers  of  our  said  lord  the  kin^,  and  to  move  and  excite  the  liege 
subjects  of  our  said  lord  the  king  to  hatred  and  dislike  ofthe  government  of  this  realm,  and  to 
insinuate  and  cause  it  to  be  believed  by  the  liege  subjects  of  our  said  lord  the  king,  that  divers 
of  the  liege  subjects  of  our  said  lord  the  kinc  h^  been  inhumanly  cut  down,  maimed,  and  killed 
by  certain  troops  of  our  said  lord  the  king,  neretofore,  to  wit,  on  the  22d  day  of  August,  in  the 
59th  year  of  tbe  reign  of  our  sovereign  lord  George  the  Third,  by  the  mce  of  Uod,  of  the 
united  kingdom  of  Gkeat  Britain  and  ^land,  King,  Defender  of  the  Fsith,  at  Loughborough, 
in  the  county  of  Leicester,  unlawfully  and  maliciously  did  compose,  write,  and  publish,  and 
cause  to  be  composed,  written,  and  published,  a  certain  scandalous,  malicious,  and  seditious 
libel  of  and  concerning  the  government  of  this  realm,  and  of  and  conoeming  the  said  troops  of 
our  said  lord  the  king,  according  to  the  tenor  and  effect  following,  (that  is  to  say)  *'  To  the 
electors  of  Westminster,  gentlemen,  on  reading  the  newspapers  this  morning,  having  arrived 
late  yesterday  evenine,  I  was  filled  with  shame,  grief,  and  indignation,  at  the  account  of  the 
blood  spilled  at  Manchester ;  this  then  is  the  answer  of  the  boroughmongers  to  the  petitioning 
people,  these  the  practical  proof  of  our  standing  in  no  need  of  reform,  these  the  practical  bless- 
ings of  our  glorious  boroughmongers'  domination,  this  the  use  of  a  standinff  army  in  time  of 
peace.  It  seems  our  fathers  were  not  such  fools  as  some  would  make  us  beReve,  m  opposing 
the  establishment  of  a  standing  army,  and  sending  King  William's  Dutch  ffuards  out  of  the 
country.  Yet  would  to  Heaven  they  had  been  Dutchmen,  or  Switsers,  or  Ifosnans,  or  Hano* 
verians,  or  any  thing  rather  than  Englishmen,  who  did  such  deeds.  What !  kill  men  unarmed, 
unresisting !  and,  gracious  God,  women  too,  disfigured,  maimed,  cut  down,  and  trampled  on 
by  dragoons !  (meanine  the  said  troops  of  our  said  lord  the  king,  and  meaning  thereby  that 
divers  liege  subjects  of  our  said  lord  the  kin^,  had  been  inhumanly  cut  down,  maimed,  and 
killed  by  the  said  troops  of  our  said  lord  the  kinff.)  Is  this  England  T  This  a  christian  land  f 
a  land  of  freedom  1  Can  such  things  be  and  pass  oy  us  like  a  summer-cloud  unheeded  T  forbid 
it  every  drop  of  English  blood  in  every  vein  that  does  not  procUum  its  owner  bastard.  Will 
the  gentlemen  of  England  support  or  wink  at  such  proceediii,g8  f  They  have  a  great  stake  in 
their  country.  They  hold  great  estates,  and  they  are  bound  m  duty  and  in  honour  to  consider 
them  as  retaining  fees  on  the  part  of  their  country,  for  upholding  its  rights  and  liberties ;  surely 
they  will  at  length  awake  and  find  they  have  other  duties  to  peiform  Msides  fattening  bullocks 
and  planting  cabbaffea.  They  never  can  stand  tamely  by  as  lookers-on  whilst  Uomly  Neros 
rip  open  their  motner's  womb.  They  must  join  the  general  voice,  loudly  demanding  justice 
and  redress,  and  head  public  meetings  throughout  the  united  kingdom,  to  put  a  stop  in  its 
commencement  of  a  reign  of  terror  and  of  blood,  to  afford  consolation  as  &r  as  it  can  be  afforded, 
and  legal  redress  to  the  widows  and  orphans  and  mutilated  victims  of  this  unparalleled  and 
barbarous  outrage.  For  this  ourpose  I  propose  that  a  meeting  should  be  called  in  Westmin- 
ster, which  the  gentlemen  of^  the  committee  will  arrange,  and  whose  summons  I  will  ho(d 
myself  in  readiness  to  attend.  Whether  the  penalty  of  our  meeting  will  be  death  by  military 
execution,  I  know  not ;  but  this  I  know,  a  man  can  die  but  once,  and  never  better  than  in 
vindicatiiM^  the  laws  and  liberties  of  our  country.  Excuse  this  hasty  address.  I  can  scarcely 
tell  what  I  have  written.    It  may  be  a  libel,  or  the  attorney-general  may  call  it  so  just  as  h« 
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die  county  of  Leicester.  On  the  part  of  the  prosecution  it  was  proved,  by  Mr* 
Brookes,  that  the  libel  in  question  was  delivered  to  him  *by  Mr.  Bick-  r«i|» 
ersteth,  on  the  24th  August ;  he  did  not  state  where,  but  I  think  it  fair  ^ 
to  presume  that  it  was  delivered  at  the  place  of  his  abode  in  Middlesex.  Mr. 
Brooke's  memory  did  not  enable  him  to  state  distincdy  the  manner  in  which  die 
paper  came  to  his  possession.  He  said  that  the  envelope  which  had  covered  it 
was  destroyed.  He  could  not  say  whether  it  had  an  address  on  it  or  not ;  but, 
to  the  best  of  his  recollection,  it  was  addressed  to  Mr.  Bickersteth.  Where  Mr. 
Bickersteth  lived  did  not  appear,  nor  who  he  was,  further  than  that  "^he  r*||g 
was  the  professional  friend  of  Sir  Francis  Burdett.  There  was  not  ■- 
any  seal  or  trace  of  a  seal  on  the  envelope,  nor  was  there  any  post-mark  either 
on  the  envelope  or  paper.  The  paper  was  dated  Kirby  Park,  August  22d;  and 
it  appeared  in  evidence  that  Kirby  Park  was  in  Leicestershire,  but  at  no  great 
distance  from  the  boundaries  of  the  counties  of  Leicester  and  Rutland.  It  also 
appeared,  from  the  evidence  of  a  toll-gate  keeper  near  Kirby  Park,  that  Sir 
Francis  Burdett  was  seen  in  Leicestershire  on  the  22d  August,  and  again  on 
the  following  day.  There  was  no  evidence  of  his  having  left  the  county  of 
Leicester  till  af\er  the  publication  of  the  paper,  which  took  place  on  the  25th 
August  The  paper,  to  be  ready  for  publication  oh  the  25th,  must  have  been 
sent  from  the  defendant's  seat  in  Leicestershire  (which  is  nearly  100  miles  from 
London)  on  the  evening  of  the  23d  (on  which  day  the  defen^lant  was  seen  riding 
near  the  toll-gate),  or  the  morning  of  the  24th.  The  only  words  that,  according 
to  Mr.  Brookes's  memory,  were  within  the  envelope,  or  any  other  part  of  the 
papers,  besides  the  libel,  were  •*  Forward  this  to  Brookes  J^  There  was  no  ex- 
pre'ss  direction  to  him  to  publish  it ;  and  his  only  reason  for  thinking  the  defend- 
ant  intended  that  it  should  be  published  was,  that  it  was  addressed  to  the  electors 
of  Westminster.  It  further  appeared  that  Sir  Francis  Burdett,  on  Mr.  Brookes 
being  called  upon  by  Lord  Sidmouth  to  deliver  up  the  author,  wrote  this  letter: 
'*  Cottisbrook,  August  28,  My  lord,  hearing  your  lordship  had  applied  to  die 
genderaan  through  whose  hands  my  address  to  the  electors  of  Westminster  was 
transmitted  to  the  newspapers,  to  give  up  the  author,  and  had,  at  the  same  time, 
intimated  that  a  refusal  would  subject  him,  as  well  as  the  editors  of  the  papers 
to  a  'ministerial  prosecution ;  I  take  the  liberty,  in  order  to  save  your  rmug 
lordship  further  trouble,  and  also  the  gentleman  above  mentioned  an  ^ 
unjust  prosecution,  to  inform  your  lordship,  that  I  am  the  author  of  the  address 
in  question  ;  and,  moreover,  to  assure  your  lordship,  that  although  penned  in  a 
hurry,  and  under  the  influence  of  strongly  excited  feelings,  I  can  discover  no- 
thing in  it,  on  a  reperusal,  unbecoming  the  character  of  an  honest  man  and  an 
Englishman."  At  the  close  of  the  evidence  on  the  part  of  the  prosecution  it 
was  contended,  that  there  was  no  evidence  that  the  libel  in  question  had  been 
published  in  Leicestershire.  Afler  hearing  the  argument,  I  diought  that  there 
was  not  only  such  evidence  of  a  publication  in  Leicestershire  as  I  was  bound 
to  leave  to  the  jury,  but  it  appeared  to  me  then,  and  appears  to  me  now,  that, 
unless  it  received  an  answer,  it  was  cogent  evidenoe  for  the  jury  to  find  the 
verdict  which  diey  have  found.  I  stated  shortly  to  the  learned  counsel,  diat 
my  opinion  was,  Uiat  there  was  evidence  to  be  laid  before  the  jury,  by  which  I 
meant  them  to  understand  that,  if  they  thought  proper,  they  might  offer  evi- 

pleaset.  When  the  seven  bishops  were  tried  for  libel,  the  army  of  James  the  Second,  then 
encamped  on  Hounslow  Heathy  for  supporting  military  power ,  gave  three  cheers  on  heanng 
of  their  acquittal.  The  king,  startled  at  the  noise,  asked,  *  What's  that  f  *  '  Nothing,.8ir,*  was 
the  answer,  *  but  the  soldiers  shouting  at  the  acquittal  of  the  seven  bishops.'  *  Do  f<"*,g5 
that  nothing?'  replied  the  misgiving  tyrant,  and  shortly  after  abdicated  the, government.  Tu 
true,  James  could  not  inflict  the  torture  on  his  soldiers— could  not  tear  the  living  flesh  iront 
their  bones  with  a  cat  o*  nine  tails-— could  not  flav  them  alive.  Be  this  as  it  may,  oar  duty  » 
to  meet,  and  *  England  expects  every  man  to  do  his  duty.'  I  remain,  gentlemen,  most  traJyi 
and  faithfiiHy,  your  most  obedient  servant,  F.  Burdett,  Kirby  Park,  August  22na,  1819.'  .  In 
eontempt  of  our  said  lord  the  king  and  his  laws,  to  the  evil  example  of  all  others,  and  against 
the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. 
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dence  on  Ae  part  of  the  defendant,  to  rebut  the  inference  which  the  evidence 
on  the  part  oi*  the  prosecution  had  raised  of  a  publication  in  Leicestershire. 
No  evidence  was  offered  on  the  part  of  the  defendant.  The  case  was  defended 
by  the  honourable  baronet  himself  most  ably — ^he  said  but  little  on  the  question 
•f  venue ;  but  he  contended  that  it  was  impossible  to  impute  to  him  the  intent 
charged  in  the  information.  I  told  the  |ury  that  there  were  two  questions  for 
their  consideration.  The  first  was,  whether  there  was  a  publication  of  the  libel 
in  Leicestershire  ;  and,  secondly,  if  they  should  be  of  opinion  that  the  paper  was 
*l2n1  published  in  Leicestershire,  whether  the  paper,  *under  the  circumstances 

-J  in  which  it  was  published,  was  a  libel.  I  stated  to  them  the  evidence  that 
had  been  given.  I  pointed  out  to  them  the  opportunity  the  defendants  had  of 
answering  the  evidence  for  the  prosecution  by  evidence  which  I  thought  he 
might  have  been  prepared  to  offer.  With  respect  to  whether  this  was  a  libel, 
I  told  the  jury,  that  the  question,  whether  it  was  published  with  the  intention 
alleged  in  the  information,  was  peculiarly  for  their  consideration ;  but  I  added, 
that  the  intention  was  to  be  collected  from^the  paper  itself,  unless  the  import 
of  the  paper  were  explained  by  the  mode  of  publication,  or  any  other  circum- 
stances. I  added,  that  if  it  appeared  that  the  contents  of  the  paper  were  likely 
to  excite  sedition  and  disaffection,  the  defendant  must  be  presumed  to  intend 
that  which  his  act  was  likely  to  produce.  I  told  them  further,  that  if  they 
should  be  of  opinion  that  such  was  the  intention  of  the  defendant,  then  it  was  my 
duty  to  declare,  that,  in  my  opinion,  such  a  paper,  published  with  such  an  intent, 
was  a  libel ;  leaving  it,  however,  to  them  (as  I  was  aware  at  the  time  that  I  was 
bound  to  do  under  the  act  of  parliament  of  the  32  Geo.  3,  c.  60,  s.  1 J  to  find 
whether  it  was  a  libel  or  not.  The  jury  found  the  defendant  guilty.  A  motion 
has  been  since  made  for  a  new  trial,  and  I  am  extremely  glad  that  this  case  has 
been  fully  discussed,  and  that  the  defendant  has  had  the  Advantage  of  the  ablest 
counsel  whom  the  bar  of  this  or  any  other  country  could  afford.  All  that  talent, 
industry,  and  learning  could  bring  forward,  has  been  urged  by  the  gentlemen 
on  each  side.  I  hope,  therefore,  that  we  are  enabled,  by  the  assistance  of  the 
bar,  to  form  an  accurate  judgment  on  this  case. 

Three  objections  were  taken  when  the  rule  was  moved.     The  first  objection 
*1211  ^'  ^^^^  ^^T^  ^^  no  evidence  that  *the  libel  was  published  in  the  county 

^  of  Leicester.  I  have  to  observe  on  that  point,  that  if  there  was  any  evi- 
dence, it  was  my  duty  to  leave  it  to  the  jury,  who  alone  could  judge  of  its 
weight.  The  rule  that  governs  a  juds^e  as  to  evidence,  applies  equally  to  the 
case  offered  on  the  part  of  the  defendant,  and  that  in  support  of  the  prosecution. 
It  will  hardly  be  contended,  that  if  there  was  evidence  offered  on  the  part  of  the 
defendant,  a  judge  would  have  a  right  to  take  on  himself  to  decide  on  the  effect 
of  the  evidence,  and  to  withdraw  it  from  the  jury.  Were  a  judge  so  to  act,  he 
might  with  great  justice,  be  charged  with  usurping  the  privileges  of  the  jury, 
and  making  a  criminal  trial,  not  what  it  is  by  our  law,  a  trial  by  jury,  but  a 
trial  by  the  judge.  It  must  be  borne  in  mind,  that  the  question  is  not  whether 
the  evidence  was  such  as  ought  to  have  satisfied  a  jury  of  the  fact  of  publication 
in  Leicestershire,  but  whether  any  facts  were  proved,  which  raised  a  presump- 
tion of  publication  in  that  county.  If  there  were  any  such  facts,  I  could  not 
deal  wiUi  them  otherwise  than  1  did.  I  am  of  opinion  that  there  was  evidence 
in  this  case,  on  the  part  of  the  prosecution,  which  raised  a  strong  presumption, 
that  the  libel  was  published  in  Leicestershire ;  and  no  attempt  having  been 
made  to  rebut  such  presumption,  it  became,  in  my  mind,  conclusive  proof  of 
that  fact.  It  has  been  said^  that  there  is  to  be  no  presumption  in  criminal 
cases.  Nothing  is  so  dangerous  as  stating  general  abstract  principles.  We 
are  not  to  presume  without  proof.  We  are  not  to  imagine  guilt,  where  there 
is  no  evidence  to  raise  the  presumption.  But  when  one  or  more  things  are 
proved,  from  which  our  experience  enables  us  to  ascertain  that  another,  not 
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proved,  must  have  happened,  we  presume  that  it  did  'happen,  as  well  r««<Mi 
in  criminal  as  in  civil  cases.  Nor  is  it  necessary  that  the  fact  not  ^ 
proved  should  be  established  by  irrefragable  inference.  It  is  enough,  if  its  ex- 
istence be  highly  probable,  particularly  if  the  opposite  party  has  it  in  his  power 
to  rebut  it  by  evidence,  and  yet  offers  none  4  for  then  we  have  something  like 
an  admission  that  the  presumption  ia  just.  It  has  been  solemnly  decided,  that 
there  is  no  difference  between  the  rules  of  evidence  in  civil  and  criminal  cases. 
If  the  rules  of  evidence  prescribe  the  best  course  to  get  at  truth,  they  must  be 
and  are  the  same  in  all  cases,  and  in  all  civilized  countries.  There  is  scarcely 
a  criminal  case,  from  the  highest  down  to  the  lowest,  in  which  courts  of  justice 
do  not  act  upon  this  principle.  Lord  Mansfield,  in  the  Douglas  case,  gives 
the  reason  for  this.  ««As  it  seldom  happens  that  absolute  certainty  can  l^  ob- 
tained in  human  affairs,  therefore  reason  and  public  utility  require  that  judges 
and  all  mankind,  in  forming  their  opinions  of  the  truth  of  facts,  should  be  regu- 
lated by  the  superior  number  of  probabilities  on  one  side  and  on  the  other." 
In  the  highest  crime  known  to  the  law,  treason,  you  act  upon  presumption.  On 
proof  of  rebellion,  or  the  endeavour  to  excite  rebellion,  you  presume  an  intent 
to  kill  the  king.  In  homicide,  upon  proof  of  the  fact  of  killing,  you  presume 
the  malice  necessary  to  constitute  murder,  and  put  it  on  the  prisoner,  by  ex- 
tracting facts  in  cross  examination,  or  by  direct  testimony,  to  lower  his  offence 
to  manslaughter,  or  justifiable  homicide.  In  burglary  tod  highway  robbery,  if 
a  person  is  found  in  possession  of  the  goods  recendy  afWr  the  crime,  you  pre- 
sume the  possessor  guilty,  unless  he  can  account  for  the  possession.  In  the 
case  of  a  libel,  which  is  charged  to  be  written  with  a  particular  intent,  *if  r«|A« 
the  libel  is  calculated  to  prepuce  the  effect  charged  to  be  intended,  you  ^ 
presume  the  intent*  It  therefore  appears  to  me  quite  absurd,  to  state  that  we  are 
not  to  act  upon  presumption.  Until  it  pleases  Providence  to  give  us  means  be- 
yond those  our  present  faculties  afford,  of  knowing  things  done  in  secret,  we 
must  act  on  presumptive  proof,  or  leave  the  worst  crimes  unpunished.  I  admit, 
where  presumption  is  attempted  to  be  raised,  as  to  the  corpus  delicti,  that  it 
ought  to  be  strong  and  cogent ;  but  in  a  part  of  the  case  relating  merely  to  the 
question  of  venue,  leaving  the  body  of  die  offence  untouched,  I  would  act  on 
as  slight  grounds  of  presumption  as  would  satisfy  me  in  the  most  trifling  cause 
that  can  be  tried  in  Westminster  hall.  I  shall  now  state  why  I  think  there 
was  a  ground  raised  for  presuming  that  this  libel  was  published  in  Leicester- 
shire. If  this  presumption  had  not  led  us  to  the  truth,  it  is  quite  clear  it  would 
have  received  an  answer.  The  defendant  came  prepared  to  dispute  the  publi- 
cation in  Leicestershire.  I  must  suppose  he  came  armed  with  the  means  of 
doing  so ;  he  had  nothing  to  do  but  to  call  Mr.  Bickersteth,  to  prove  where  the 
paper  first  saw  the  light.  If  it  was  first  delivered  from  the  hand  of  the  defend- 
ant in  London  or  Middlesex,  Mr.  Bickersteth  could  have  had  no  difficulty  in 
proving  the  fact.  It  has  been  said,  that  the  prosecutor  ought  to  have  called 
him.  Did  he  know  that  such  a  person  existed  ?  Could  he  know  that  he  had 
even  touched  this  paper  ?  Such  knowledge  could  only  have  been  obtained  from 
Mr.  Brookes,  and  he  was  not  disposed  to  communicate  it  to  the  prosecutor. 
The  law  does  not  impose  impossibilities  on  parties ;  it  expects,  that  a  man  who 
has  the  means  of  knowing  who  may  be  witnesses,  shall  call  them.  The  pre- 
sumption is,  that  the  *paper  was  delivered  open  in  Leicestershire.  In  r«io4 
Phillipps  on  Evidence,  p.  152,  4th  edit,  it  is  said  that  the  civilians*  de-  ^ 
finition  of  presumption  is,  ^^  Prmsumptio  nihil  aliud  est  qiusm  argumenttm 
verisimiU  cammuni  sensu  perceptum  ex  eo  quod  plerumque  JU  out  Jim  intelli* 
gitur.^^  Presumption  means  nothing  more  than,  as  stated  by  Lord  Mansfield* 
the  weighing  of  probabilities,  and  deciding,  by  the  powers  of  common  sense, 
on  which  side  the  truth  is.  Now  let  us  see  what  are  the  facts  of  this  case,  ffiat 
raise  the  presumption  of  the  paper  having  been  delivered  open  in  Leicestershire. 
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Pint,  it  is  dear,  that  it  was  written  in  Leicestershire,  for  it  was  dated  Kirbjr 
Park,  Leicestershire ;  and  it  was  held,  in  the  case  of  The  Eing  v.  Dr,  Henaey^ 
1  Burr.  644,  that  the  date  of  a  place  in  a  letter,  is  evidence  that  it  was  written 
there.  Then  the  next  fact  is,  that  on  the  24th  August  the  letter  reached  London. 
Now,  Sir  F.  Bnrdett  is  proved,  not  only  on  the  22d  but  on  the  23d  August 
to  have  been  in  Leicestershire,  not  travelling  to  London,  but  riding  out  in  the 
neighbourhood  of  his  own  house.  It  is  clear,  therefore,  that  it  did  not  pass  from 
his  hands,  in  Middlesex,  to  those  of  Brookes,  but  from  the  hands  of  Bicker- 
iteth.  This  evidence,  leaving  Sir  F.  Burdett  in  Leicestershire,  and  showing  a 
delivery  by  another  person  to  Brookes,  raises  a  presumption  that  it  was  sent 
by  him,  and  not  carried  by  him  out  of  the  county.  If  it  was  sent  out  of  the 
county,  in  what  state  was  it  sent  ?  I  am  to  presume  a  thing  always  in  the  state 
in  which  it  is  found,  unless  I  have  evidence  that,  at  some  previous  time,  it  was 
in  a  different  state.  It  was  presented  to  Brookes  open ;  why  then  am  I  to  pre- 
*125n  "^^^^^  ^^  ^^  ^^^^  inclosed  ?  If  the  envelope  had  had  a  ^broken  seal,  I 
^  should  have  thought  that  evidence  that  it  had  been  closed,  and  that  Bick- 
ersteth,  to  whom  Brookes  thinks  it  was  addressed,  had  opened  it  But  there 
was  no  trace  of  any  seal  having  ever  been  attached  to  it.  If  it  came  in  that 
envelope  it  must  have  been  open ;  and  that  it  came  in  that  envelope,  is  evident  ^ 
from  the  address  to  Bickersteth  being  on  it.  Brookes  thought  there  was  no 
post-mark  on  it.  Do  not  all  these  facts  show,  that  it  was  not  sent  by  the  post, 
but  by  some  private  hand  (either  that  of  Bickersteth,  or  some  other  person), 
and  that  the  words  on  the  outside  of  the  envelope,  and  which  Brookes  thought 
was  an  address  to  Bickersteth,  and  the  words  in  the  inside,  ** forward  it  to 
Brookes  **  were  only  memoranda,  as  to  what  was  to  be  done  with  the  paper 
when  it  arrived  in  London.  It  has,  to  my  mind,  nothing  of  tlie  appearance  of  a 
paper  sent  by  the  post.  If  sent  by  the  post,  why  was  it  not  franked  direct  to 
Mr.  Brookes  ?  If  it  was  thought  right  to  submit  it  for  ihejirst  time  to  Bicker^ 
steth,  in  London,  for  his  opinion,  the  envelope  would  have  contained  something 
more  of  the  form  of  a  letter  from  one  gentleman  to  another,  than  forward  thi$ 
to  Brookes,  If  we  act  according  to  the  rule  laid  down  by  Lord  Mansfuld 
and  the  civilians,  to  judge  accortUng  to  the  weight  of  probabilities,  we  have  then 
the  highest  degree  of  probability  on  the  one  side,  without  any  tfiing  to  weigh 
against  it  on  the  other,  that  this  paper  was  delivered  either  to  Bickersteth,  in 
Leicestershire,  or  to  some  other  person  in  the  confidence  of  the  defendant ;  and 
that  he  thought  it  right  to  trust  it  to  such  person  open,  that  he  might  carry  it  to 
Bickersteth.  On  these  grounds,  I  am  of  opinion  that  it  was  not  only  proper 
for  me  (according  to  the  principles  on  which  justice  is  administered)  to  leave 

*1261  ^^^  ^^^^  ^  ^^  j"^  ^^  *^^  ^^^  ^  ^'^'  ^^^  ^^^  ^^  ^^^  could  find  no 
-^  other  verdict  than  that  which  they  have  found. 
But  supposing  it  to  have  been  sent  by  the  post,  my  opinion  is,  that  such  a 
sending  of  it  amounted  to  a  publication.  It  is  assumed  that  publication  means 
a  manifestation  of  the  contents.  I  deny  that  such  is  the  meaning  of  the  word 
publication.  In  no  part  of  the  law  do  I  find  that  it  is  used  in  that  sense.  A 
man  publishes  an  award,  but  he  does  not  read  it.  Again,  he  publishes  a  will, 
but  he  does  not  manifest  its  contents  to  those  to  whom  he  makes  the  publioa- 
tion ;  he  merely  desires  the  witnesses  to  take  notice,  that  the  paper  to  which 
they  affix  their  different  attestations,  is  his  will.  So  in  the  case  of  a  libeU 
publication  is  nothing  more  than  doing  the  last  act  for  the  accomplishment  of 
the  mischief  intended  by  it.  The  moment  a  man  delivers  a  libel  from  his 
bands,  his  control  over  it  is  gone ;  he  has  shot  his  arrow,  and  it  does  notr  depend 
upon  him  whether  it  hits  the  mark  or  not.  There  is  an  end  of  the  locus  pceni- 
tentis,  his  offence  is  complete,  all  that  depends  upon  him  is  consummated,  and 
from  that  moment,  upon  every  principle  of  common  sense,  he  is  liable  to  be 
called  upon  to  answer  for  his  act.  Suppose  a  man  wraps  up  a  newspaper  and 
■ends  it  into  another  county  by  a  boy ;  who  is  the  publisher  ?  the  boy  who 
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perhaps  eaimot  read  or  is  ignorant  of  its  contents,  or  the  man  who  has  pot  it 
up  in  the  envelope  7  The  boy  who  carries  it  is  merely  an  innocent  instrument; 
there  can  be  no  other  publisher  but  the  person  who  sent  it,  and  who  publishes 
it  when  he  delivers  it  to  the  boy.  If  the  sending  of  a  letter  by  the  post  be  not 
a  publication  in  *bA  county  from  whence  it  is  sent,  how  is  a  libeller  to  be  pu- 
nished wno  sends  i\ib  libel  by  the  post  to  some  foreign  country  for  eirculatitin ! 
The  libeller  will  not  go  to  the  foreign  country  that  he  may  be  punished  there. 
If  the  ^sending  it  from  England  be  not  a  publication,  (as  it  is  contended  r^io? 
at  the  bar,}  can  it  be  insisted,  when  the  libel  is  completed  by  publication,  ^ 
that  such  a  li|)eller  can  nowhere  be  punished  ?  A  British  subject  might  libel 
widi  impunity,  in  a  foreign  land,  his  sovereign,  his  government,  or  any  distin- 
guished individual  whose  fame  extended  beyond  the  limits  of  his  own  country ; 
and  the  foreign  disseminator  would  have  this  strong  appeal  to  the  mercy  of  his 
own  laws,  that  being  sent  to  him  from  a  person  in  England  he  believed  the  libel 
to  be  true.  But  there  is  authority  for  saying  that  this  is  a  publication.  In  the 
case  of  The  IRng  v.  Watson  it  was  contended,  that  the  post-mark  was  proof 
of  the  letter  having  been  put  into  the  post  at  Islington,  and  that  such  putting 
into  the  post  amounted  to  a  publication.  Ijord  Ellenborouoh  held  the  proof 
of  the  publication  of  the  letter  insufficient.  Why  ?  because  there  was  no  proof 
that  there  was  tlie  post-mark,  and  that  what  appeared  to  be  the  post-mark  might 
have  been  a  foigery.  Now,  he  would  not  have  said  so,  if  he  had  thought  that 
putting  the  letter  into  the  post-ofiice  at  Islington  did  not  amount  to  a  publica- 
tion. If  he  had  said  the  putting  the  letter  into  the  post  was  not  a  publication, 
he  would  have  been  inconsistent  with  himself,  a  circumstance  which  the  sound- 
ness of  his  judgment  would  have  prevented.  For  in  the  case  of  The  King  v. 
HUliamSf  which  was  for  sending  a  challenge  in  a  letter,  Ix>rd  Ellen  borough 
said  there  was  a  publication  in  Middlesex  by  putting  it  into  the  post-office  there, 
with  intent  that  it  should  be  delivered  at  Windsor.  Ijord  Ellenborouoh  does 
not  say  that  this  is  a  sufficient  sending  of  a  challenge,  but  a  sufficient  publica- 
tion ;  nor  can  there  be  any  diffisrence  between  that  case  and  any  other  libel. 
Why  are  libels  against  individuals  'prosecuted  T  because  they  have  a  r^iog 
tendency  to  provoke  the  parly,  to  whom  tliey  are  sent,  to  a  breach  of  ■- 
the  peace.  There  can  be  no  distinction  between  a  libel  sent  with  an  express 
intent  to  provoke  a  breach  of  the  peace,  and  any  other  libel  on  an  indivitUial. 
This  case  is  direcdy  in  point  to  prove  that  the  putting  of  a  letter  into  the  post 
is  a  sufficient  publication.  Had  not  the  civil  law  been  quoted  by  the  counsel 
for  the  defendant,  I  should  not  have  referred  to  it^  although  I  think  it  strongly 
confirmatory  of  my  opinion.  The  description  of  a  libeller  in  our  indictments 
seems  to  me  to  have  been  borrowed  from  the  civil  law,  and  I  agree  that  their 
word  edoAs  represented  by  our  wor«l publish;  but  I  deny  tliat  edere  means  to 
manifest  the  contents  of  a  paper.  Both  in  the  Roman  classics  and  law  books 
it  means  the  act  of  delivery^  which  precedes  the  manifestation  of  the  contents ; 
and  the  subsequent  manifestation  is  expressed  by  some  other  term,  as  exponere 
or  manifestare.  Thus,  in  Cicero,  De  Legibus,  lib.  9,  art.  20,  he  says,  **apud 
eosdem  qui  magistratu  ahierint  edtuU  el  exponant  quid  in  magistratu  gesserint.** 
Here,  the  wonl  "  edant*'  means  *•  ihey  uttered,"  and  the  word  ♦•  exponant,*' 
.  '*  they  exposed  to  public  view  what  was  so  uttered."  So,  in  the  civil  law,  in 
the  Codex,  lib.  9,  tit.  36,  we  have  this  passage :  "  Si  quis  famosum  libelluin 
ignanis  repererit,  aut  cormmpat  priusquam  alter  inveniat  aut  nulli  confiteatur 
inventum.  Si  vero  non  statim  easdem  chartulas  corruperit  vel  igne  consump- 
serit,  sed  earum  vim  manifestaverit  sciat  se  ut  auctorem  hujusmodi  delicti  capi- 
tal! sententise  subjugandum."  Here,  the  wonl  ediderit  is  not  used,  but  numt- 
festaverit.  Why  ?  because  it  constituted  no  crime  for  a  person  who  found  a 
paper,  and,  being  ignorant  of  its  contents,  delivered  it  to  another.  To  punish 
him  with  death  *would  have  been  a  species  of  cruelty  of  which  the  r«i29 
worst  of  the  Romans  were  incapable ;  but  if,  instead  of  destroying  it,  ^ 
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he  numftittdiXf  then  he  was  to  be  considered  as  the  author.  The  reason  I 
quote  this  passage  is  to  show  that  where  ^  ediderit"  is  used,  it  means  a  delivery 
only ;  but  when  they  intend  to  express  a  disclosure  of  the  contents  of  a  paper* 
they  use  the  word  manifeaiaverit ;  and  thus,  both  according  to  the  cinl  and 
the  En^^h  law,  whether  this  paper  were  delivered  open  or  wrapped  up  in  a 
hundred  envelopes,  the  delivery  was  a  publication. (a) 
*iaol       *^  come  now  to  another  point,  viz.  the  rejection  of  the  evidence  of 

^  that  which  was  done  at  Manchester,  which  it  was  contended  ought  to 
have  been  received,  for  the  purpose  of  explaining  the  libel.  Now  in  the  first 
place  there  was  no  ambigui^  to  explain.  There  was  no  part  of  the  libel  that 
was  not  inteUigible  without  the  aid  of  evidence.  In  the  next  place,  it  was  clear 
that  notwithstanding  any  thing  which  might  have  passed  at  Manchester,  many 
parts  of  this  letter  were  libellous.  Nothing  that  passed  there  could  explain  the 
•  allusion  to  the  commencement  of  a  reign  of  blood  and  terror  in  this  country,  or 
have  applied  to  what  is  said  in  the  libel  of  the  soldiers  having  the  living  flesh 
torn  from  their  bones ;  or  to  what  is  perhaps  the  strongest  part  of  it,  the  allu- 
sion to  the  abdiction  of  King  James.  The  paper  would,  therefore,  at  all  events, 
have  remained  a  highly  aggravated  libel.  It  is^  not  like  the  case  of  The  IRng 
V.  Home,  There  the  defendant  did  not  insist  on  the  truth  of  the  libel,  but  the 
indictment  having  chaiged  him  with  libelling  the  king's  troops,  he  endeavoured 
to  show  that  those  whom  he  had  libelled  were  not  the  king's  troops ;  the  evi- 
dence was  admitted  only  to  remove  an  ambiguity,  but  there  is  no  obscurity  like 
that  in  the  present  case.  The  defendant  in  that  case  offered  the  evidence,  but 
it  failed ;  and  Lord  Mansfield  said,  that  from  the  evidence  he  produced,  it 
appeared  clearly  that  they  were  the  king's  troops ;  his  words  are,  ^  in  this  case 
the  defendant  gave  evidence,  but  demonstrated  that  the  libel  related  to  the  troops 
acting  under  the  king's  authority." 
*l^n       *  Another  point  on  which  the  motion  for  a  new  trial  was  made  was, 

-'  that* I  took  upon  myself  to  lay  down  the  law  to  the  jury  as  to  the  libel, 
and  that  since  the  statute  32  Geo.  3,  c.  60, 1  was  not  warranted  in  so  doing. 
I  told  the  jury  that  they  were  to  consider  whether  the  paper  was  published 
with  the  intent  chaiged  in  the  information ;  and  that  if  they  thought  it  was 

(a)  We  would  venture  with  great  deference  to  the  learned  judge,  to  sugsett  that  poesibly  it 
may  be  found  on  examination  that  the  word  edo  is  not  unfrequently  used  by  the  best  writers 
to  express  a  publication  in  the  popular  sense  of  the  word.  Quintilian,  iii.  J,  speaking  of 
Cicero's  publications,  uses  the  phrase,  Editi  in  competitoretf  m  L.  Pi$onem,  et  CladiMmt  ef 
Curionem  libri  vitupcrationem  continent.  And  Cicero  lumsejf,  in  various  passages,  has  em- 
ployed the  same  expression  in  the  same  sense.  As  for  instance :  Scrips!  etiam  Tersibus  tree 
libros  de  temporibus  meis,  quos  jam  pridem  sd  te  misissem,  st  esse  td^tdM  putattem.  Epist. 
ad  Fam.  Lib.  i.  9.  Nee  se  tenuit  quin  contra  doetoreM  librum  etiam  ederet,  Acad.  Qunst.  iv. 
12.  Non  occultavi  (tabulas)  non  continui  domi ;  sed  describi  ab  omnibus  statim  librariis,  dividi 
passim,  et  perpulgari  et  edi  Populo  Ramanoy  imperavi.  Pro.  Syll.  15.  Ut  annales-senex  esMii- 
dtm  atque  edam.  Ad  Atticum,  ii.  16.  Leget  aniem  a  me  edeniur  non  perfects.  De  Legibus, 
iL  18.  There  is  another  passage  which  shows  this  use  of  the  word  m  a  strong  light.  It  is 
well  known  that  Cn.  Fbyius  nrst  made  public  the  "actiones"  of  the  Uwvers,  which,  till 
then,  had  been  kept  secret  by  them.  And  Cicero  thus  alludes  to  it.  Augends  potentin  tarn 
/cansA  pervulgari  artem  suam  noluerunt :  deindepoeteaquam  eet  editum  expositis  a  Cn.  Flavio 
primum  actionibus,  Slc.  De  Orstore,  i.  41.  In  the  cooks  of  the  civil  law,  the  definition  of  the 
word  edere  is  Copiam  describendi  fiicere,  in  libello  complecti  et  dare,  vel  dictare ;  which  refers 
to  the  custom  of  the  plaintiff  inscribing  in  the  book  of  the  pnetor,  his  cause  of  complaint 
against  the  defendant,  and  afterwards  of  serving  his  declaration  upon  the  opposite  party. 
Budseus  inquit  '*  edere*'  apud  juris-consultos  est,  quod  nunc,  per  scriptum  dare,  vel  per  aecla- 
rationem,  dicunt.  These  authorities  show,  that  amongst  the  Roman  writers,  the  words  edio, 
when  applied  to  books,  annals,  and  the  like,  meant  "to  make  public."  And  amongst  the 
civilians,  even  in  its  technical  use,  it  implied  a  particular  mode  of  making  public,  prescribed 
by  the  law,  viz.  by  the  inscription  in  the  prstor's  book.  It  undoubtedly  also  included  the 
delivery  of  the  declaration  to  the  opposite  party,  which  poenibly  may  account  for  its  beinff 
spparently  used  sometimes  in  the  more  restricted  sense.  In  the  passage  from  Cicero,  quoted 
by  the  leanied  judge,  it  should  be  observed,  that  the  words  **edant  et  ezponant,*'  are  not 
q>plied  to  any  book  or  written  composition,  and  in  that  case  the  word  may  probably  admit  of 
a  oifferent  interpretation  to  the  one  here  suggested.  See  Stephani  Thesanms  TiingMs  Lattm ; 
•od  Vicat.  Vocabularium  Utriusque  Juris. 
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published,  with  that  intent,  I  was  of  opinion  that  it  was  a  libel.  1,  however, 
added,  that  they  were  to  decide  whether  they  would  adopt  my  opinion.  In 
forming  their  opinion  on  the  question  of  libel,  I  told  the  jury  that  they  were  to 
consider  whether  the  paper  contained  a  sober  address  to  die  reason  of  mankind, 
or  whether  it  was  an  appeal  to  their  passions,  calculated  to  incite  them  to  acta 
of  violence  and  outrage.  If  it  was  of  the  former  description,  it  was  not  a  libel ; 
if  of  the  latter  description,  it  was.  I|  must  not  be  supposed  that  the  statute  of 
George  the  Third  made  the  question  of  libel  a  question  of  fact  If  it  had, 
instead  of  removing  an  anomaly,  it  would  have  created  one.  Libel  is  a  ques- 
tion of  law,  and  the  judge  is  the  judge  of  the  law  in  libel  as  in  all  other  cases, 
the  jury  having  the  power  of  acting  agreeably  to  his  statement  of  the  law  or  not. 
All  that  the  statute  does  is  to  prevent  the  question  from  being  left  to  the  jury  in 
the  narrow  way  in  which  it  was  left  before  that  time.  The  jury  were  then  only 
to  find  the  fact  of  the  publication,  and  the  truth  of  the  innuendoes ;  for  the  judges 
used  to  tell  them  that  the  intent  was  an  inference  of  law,  to  be  drawn  from  the 
paper,  with  which  the  jury  had  nolhing  to  do.  The  legislature  has  said  that 
that  is  not  so,  but  that  the  whole  case  is  to  be  left  to  the  jury.  But  judges  are 
in  express  terms  directed  to  lay  down  the  law  aa  in  other  eases.  In  all  cases 
the  jury  may  find  a  general  verdict ;  they  do  so  in  cases  of  murder  and  treason, 
but  there  the  *judgc  tells  them  what  is  the  law,  though  they  may  find  r«iQ<> 
against  him,  unless  they  are  satisfied  with  his  opinion.  And  this  is  ^ 
plain  from  the  words  of  the  statute,  which,  after  reciting  that  doubts  had  arisen 
whether  on  the  trial  of  a  libdl  the  jury  may  give  their  verdict  on  the  whole 
matter  in  issue,  directs  diat  **  they  shall  not  be  required  or  directed  by  the  judge 
to  find  the  defendant  guilty  merely  on  the  proof  of  the  publication,  and  the  sense 
ascribed  to  it  by  the  indictment."  But  the  statute  proceeds  expressly  to  say, 
that  **  on  every  such  trial  the  judge  shall,  according  to  his  discretion,  give  his 
opinion  to  the  jury  on  the  mattet,  in  like  manner  as  in  other  criminal  cases.'* 
That  was  all  that  was  done  on  this  occasion,  and,  therefore,  1  am  of  opinion 
that  this  objection  also  fads.  As  to  the  libel  itself,  considering  it  as  the  produc- 
tion of  a  man  of  large  fortune,  high  rank,  and  extensive  influence,  where  is  the 
person  that  can  make  an  observation  in  favour  of  any  part  of  it  ?  My  opinion 
of  the  liberty  of  the  press  is,  that  every  man  ought  to  be  permitted  to  instruct 
his  fellow  subjects ;  that  every  man  may  fearlessly  advance  any  new  doctrines, 
provided  he  does  so  with  proper  respect  to  the  religion  and  government  of  the 
country ;  that  he  may  point  out  errors  in  the  measures  of  public  men,  but  he 
must  not  impute  criminal*  conduct  to  thenu  The  liberty  of  the  press  can- 
not be  carried  to  this  extent  without  violating  another  equally  sa^ed  right; 
namely,  the  right  of  character.  This  right  can  only  be  attacked  in  a  court 
of  justice,  where  the  party  attacked!  has  a  fair  opportunity  of  defending 
himself.  Where  vituperation  begins,  the  liberty  of  the  press  ends.  This 
maxim  was  acted  upon  by  the  greatest  states  of  antiquity.  In  our  country, 
the  liberty  of  the  press  allows  us  to  persuade  men  to  use  their  constitutional 
influence  over  their  ^representatives  to  obtain  in  the  regular  pariiament-  r^igo 
ary  manner  a  redress  of  real  or  supposed  grievances.  But  this  must  be  L 
done  with  temper  and  moderation,  otherwise  instead  of  setting  the  goveiument 
in  motion  for  die  people,  the  people  may  be  set  in  motion  against  die  govern- 
ment. In  such  a  case  as  this  it  is  fit  that  the  public  should  know  the  grounds 
on  which  I  have  acted.  Whether  I  shall  persuade  others  that  I  have  acted  right 
I  know  not.  It  is  enough  for  me  as  an  Englishman,  to  be  myself  satisfied  £at 
I  have  done  so.  We  have  been  desired  to  consider  what  posterity  will  think 
of  our  judgment.  I  am  not  insensible  to  this  consideration,  but  I  value  only 
the  good  opinion  of  those  who  love  their  country  and  wish  to  preserve  it  in 
peace.  Of  their  censure  I  am  not  afraid.  I  have  acted  upon  this  occasion  with 
the  firmness  which  the  times  in  which  we  live  particulariy  require,  but  I  trust 
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I  have  not  lost  sight  of  that  which  ought  in  all  times  to  guide  a  judge  in  this 
country*  where  every  magistrate  is  reminded  by  the  oath  of  his  sovereign,  that 
it  is  his  first  duty  to  administer  justice  in  mercy. 

HoLROTD,  J.  This  is  a  motion  for  a  new  trial  which  has  been  made  and 
supported  in  aigument  on  various  grounds  with  the  greatest  ability ;  but  after 
hearing  and  most  attentively  considering  every  thing  that  has  been  suggested 
by  the  learning  and  ingenui^  which  on  this  occasion  we  have  heard  displayed, 
and  the  authorities  that  have  been  relied  upon  or  discussed,  I  am  of  opinion, 
that  the  rule  for  a  new  trial  ought  not  to  be  made  absolute.  The  case  appears 
to  me  to  have  been  sufficiently  proved  at  the  trial  io  warrant  the  verdict  given 
against  the  defendant  The  proofs  are  direct  and  positive,  not  only  that  the 
*1^41  P^P®'^  writing,  charged  to  be  a  *libel  was  published,  but  also  that  Sir 
-^  Francis  Burdett  was  the  author  of  it ;  that  the  same  was  in  fact  not  only 
composed  and  written,  but  that  it  was  also  published,  by  him.  I  am  not  at 
present  speaking  of  any  proof  either  positive  or  presumptive,  of  an  act  of  pub- 
lication by  him  in  Leicestershire.*  I  am  now  speaking  of  the  proof  merely  of 
an  act  of  publication  by  him  somewhere.  That  he  was  not  only  the  composer 
and  writer,  but  also  that  he  published  it,  is  directly  proved  by  evidence  of  his 
hand-writing  to  the  lib^l  and  its  envelope,  and  by  the  contents  of  that  envelope 
directing  Mr.  Bickersteth  to  pass  it  to  Mr.  Brookes,  and  further  by  his  letter  to 
Ix)rd  Sidmouth,  in  which  he  not  only  expressly  acknowledges  himself  to  be  the 
author  of  the  paper  writing  charged  to  be  a  libel,  but  the  fact  abo  of  hU  having 
Momtiime  btfore  sent  it  up  to  town.  So  that  it  is  established  by  direct  proof, 
not  only  that  the  paper  writing  in  question  was  composed  and  written  by  him, 
but  also  that  the  locus  pflenitentiae  of  ^e  writer  was  passed  by  his  having  parted 
with  the  possession  of  it.  His  own  act  of  sending  away  the  letter,  his  publish- 
ing it  to  Mr.  Bickersteth,  and  the  publication  of  it  to  Mr.  Brookes  by  his  own 
direct  authority  and  order,  are  decisive  on  this  point.  But,  if  necessary,  we 
have,  in  addition  to  the  positive  proofs  of  a  complete  corpus  delicti  having  been 
committed  by  the  defendant  somewhere,  by  his  writing  and  publishing  the  letter 
in  question,  pregnant  proofs,  afforded  by  the  very  contents  of  the  letter  itself, 
that  it  was  originally  composed  not  with  a  view  of  keeping  it  for  any  time  to 
himself,  for  any  further  consideration  whether  it  should  be  published  or  sup- 
pressed, but  with  the  intent  that  it  should  speedily  be  published  and  acted  upon. 
For  from  its  being  addressed  to  the  electors  of  Westminster,  and  from  the 
*1351  *haste  in  which  it  appears  to  have  been  written,  evidently  for  the  pur- 
^  pose  of  dispatch,  it  is  clear  that  the  defendant  intended  that  it  should  he 
acted  upon  by  others  in  the  speedy  call  of  public  meetings  on  the  subject  So 
that  the  proofs  are  ndt  only  of  a  writing  and  publishing  by  the  defendant,  but 
also  that  the  letter  was  originally  written  by  him  with  the  intent,  and  for  the 
purpose  of  its  being  published,  and  that  that  was  the  sole  cause  and  object  of 
its  being  written.  That  it  was  written  at  Kirby  Park  in  Leicestershire,  is 
proved,  and  indeed  is  admitted  to  have  been  proved  by  its  date.  And  upon  this 
part  of  the  case  the  King  v.  Hentey,  which  was  cited,  is  an  authority  in  point 
These  circumstances,  all  of  which  were  proved  or  admitted  at  the  trial,  being 
taken  into  consideration,  it  appears  to  me,  that  the  jury  of  the  county  of  Lei- 
cester had  a  jurisdiction  by  law  over  the  offence  with  which  the  defendant  was 
charged. 

Writing  a  libel  with  the  intent  and  for  the  purpose  of  its  being  published 
(under  circumstances  not  sufficient  in  law  to  justify  or  excuse  the  writer  for  so 
doing,)  followed  by  a  publication  by  the  act,  or  under  the  authority  of  the 
writer,  is  in  my  opinion,  by  the  law  of  England,  a  misdemeanor,  and  triable  in 
the  county  where  such  writing  took  place,  though  the  publication  be  in  some 
other  county.  I  do  not  say  whether  all  those  qualities  are  or  are  not  necessary 
to  be  attached  to  or  connected  with  the  act  of  writing,  in  order  to  make  it  a 
misdemeanor.     It  is  not  necessary  at  present  to  consider  or  give  any  opinion 
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upon  any  such  case,  and  still  less  upon  a  case  wlierB  the  writuig  Temains  con- 
fined by  the  auUior  to  his  own  closet  or  privacy,  or  has  been  obtained  horn 
thence,  and  published  without  his  privity  or  consent  *How  far  die  r*^»tt 
case  of  the  King  v.  Bearej  may  be  borne  out  or  supported  in  law  to  ^ 
that  extent,  I  have  not  in  the  present  case  considered,  nor  do  I  mean  now  to 
give  my  opinion  upon  it  The  present  case,  I  think,  does  not  require  it,  being 
quite  distinguishable ;  and  every  thing  said  by  me  in  this  case,  will,  as  I  con* 
ceive,  leave  my  judgment,  as  well  as  that  of  others,  quite  unfettered  in  any  such 
cases  as  I  have  last  supposed,  if  unfortunately  any  such  should  arise.  Where 
a  misdemeanor  has  been  committed  by  a  defendant  by  writing  and  publishing 
a  libel,  the  writing  of  such  a  libel  so  published,  is  in  my  opinion  criminal,  and 
liable  to  be  punished  by  the  law  of  England  as  a  misdemeanor,  as  well  as  the 
publishing  of  it  The  crime  in  such  a  case  is  not  confined  to  the  publishing 
of  it  alone.  The  constant  form  in  which  tlie  charge  is  alleged  in  indictments 
and  informations,  shows  this.  Where  the  facts  of  the  case  are  expected  lo 
support  it,  the  indictment  or  information  does  not  confine  the  offence  charged 
to  publishing  the  libel  merely,  but  alleges  the  composing  or  the  writing  of  it  om 
part  of  the  crime;  and  where  the  party  prosecuted  has  been  acquitted  of  pub- 
lishing it,  and  found  guilty  of  writing  it,  judgment  fias  passed  against  the 
defendants,  not  merely  in  the  King  v.  Beare,  but  in  the  subsequent  cases  of 
the  King  v.  Kneli^  and  the  King  v.  Carter,  for  the  preceding  parts  which  the 
several  defendants  had  taken  wiSi  respect  to  the  libel,  whether  it  were  in  print- 
ing, composing,  or  writing  them.  The  charge  against  this  defendant  is  an 
aggregate  offence ;  a  misdemeanor  consisting  of  different  parts,  viz.  the  com- 
posing, writing,  and  publishing ;  and  if  so  much  of  that  charge  be  proved  to 
have  been  committed  in  the  county  of  Leicester,  as  is  in  law  a  misdemeanoTf 
it  is  perfecdy  *clear  that  he  might  be  found  guilty  of  that  part  alone,  r^^io^ 
and  that  judgment  thereupon  must  pass  against  him  pro  tanto.  The  ^ 
composing  and  writing,  with  the  intent  and  for  the  purpose  above  stated,  of  a 
libel  proved  to  have  been  published  by  the  defendant,  is  in  my  opinion,  of  itself 
a  misdemeanor,  in  whatever  county  the  publishing  of  it  took  place,  and  is,  I 
think,  triable  in  the  county  where  the  libel  was  composed  and  written.  The 
jury  of  that  county,  I  take  it  to  be  clear,  may  inquire  into  any  fact,  though  in 
another  county,  so  far  at  least  as  tends  to  prove  that  to  be  an  offence  which  has 
been  done  in  their  own  county.  So  far,  therefore,  at  least  as  the  defendant's 
publishing  the  libel  elsewhere,  tends  to  prove  his  composing  and  writing  of  it 
to  be  criminal,  the  jury  of  the  county  where  it  was  composed  and  written, 
clearly,  I  think,  may  inquire  of,  and  taJce  cognizance  of  it  This  is  constantly 
done  in  the  case  of  overt  acts  of  high  treason,  and  of  acts  of  conspiracy,  com- 
mitted out  of  the  county,  in  order  to  establish  or  confirm  the  charge  of  treason 
or  conspiracy  within  the  county. 

But  it  is  urged,  that  if  the  defendant  were  found  guilty  of  the  composimr  and 
writing,  and  not  of  the  publishing,  this  information  does  not  contain  a  sufficient 
charge  of  composing  and  writing,  so  as  to  make  composing  and  writing  in  that 
case  criminal,  inasmuch  as  it  does  not  allege  that  the  defendant  wrote  it  with 
intent  to  publish  it.  Now,  without  considering  how  far  an  information  in  such 
a  case  would  or  would  not  be  sufficient  to  convict  the  writer  upon  it  unless 
such  an  allegation,  either  direcdy  or  to  that  effect  were  contained  in  it,  the  in- 
formation docs  in  this  case,  I  think,  contain  an  allegation,  not  only  to  that  extent 
and  effect  but  even  'further :  for  it  alleges  that  the  defendant,  intending  to  r«|«|Q 
excite  discontent  and  sedition  amongst  &e  king's  subjects,  and  particularly  ^ 
amongst  the  soldiers,  &c.  ^.,  composed,  wrote,  and  published  the  libel.  This 
allegation  of  the  intent  is  applicable  to  each  of  the  acts  charged  upon  the  de- 
fendant :  to  the  composing  and  writing,  as  well  as  the  publishing.  And,  there- 
fore, as  such  discontent  and  sedition  could  not  be  excited  amongst  the  soldiers 
of  the  king  without  publishing  the  libel,  the  information  in  effect  all^s  that 
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the  defendant  composed  and  wrote  it  for  the  purpose  of  its  heing  published*  in 
order  to  effect  those  further  purposes  of  mischief  which  could  not  be  accom- 
plished by  it,  unless  by  its  publication. 

But  further,  I  think  the  jury  may  inquire  into,  and  take  cognisance  of  those 
facts  which  are  done  out  of  their  county,  for  the  purpose  of  finding  a  defendant 
guilty,  not  only  of  so  much  of  the  crime  as  was  committed  within  the  county, 
but  also  of  the  remainder  of  the  aggregate  charge,  in  those  cases,  where  so  much 
of  the  misdemeanor  charged  as  is  proved  to  have  been  done  within  their  county, 
is  of  itself  a  misdemeanor.  If  that  be  so,  it  would  warrant  this  verdict  in  its 
full  extent,  whether  the  publication  of  this  libel  is  deemed  to  have  been  in  the 
county  of  Leicester  or  not.  And  this  is  established  to  be  the  law,  in  the  cases 
of  conspiracies  and  nuisances,  in  both  of  which  the  juries  do  not  confine  their 
verdicts  of  guilty  to  such  criminal  acts  or  consequences  as  occur  in  the  county 
where  the  conspiracy  or  erection  of  the  nuisance  is  laid  and  proved,  but  extend 
them  to  such  further  acts  and  consequences  of  conspiracy  and  nuisance,  as 
may  occur  or  arise  in  another  county ;  and  judgment  and  punishment  are  in 
*l^fi1  *such  cases  given  and  awarded  to  the  full  extent  of  the  aggregate  offence. 
-J  The  cases  of  felony  have  been  urged  as  bearing  on  the  present  case, 
particularly  those  provided  for  by  the  statute  of  Philip  and  Mary,  but  those 
are,  I  think,  distinguished  from,  and  do  not  apply  to  the  present  question. 

It  has,  however,  been  further  urged,  that  there  ought  to  be  a  new  trial,  be- 
cause the  verdict  was  found  upon  Sie  learned  judge's  telling  the  jury  that  there 
was  evidence  before  them  to  show  that  the  libel  was  published  by  the  defend- 
ant in  Leicestershire ;  that  it  might  be  presumed  to  have  been  delivered  by  the 
defendant  to  Mr.  Bickersteth  there,  and  even  in  the  state  in  which  it  was  after- 
wards delivered  to  Mr.  Brookes,  namely,  open.  From  what  I  have  stated 
above,  it  appears  that  my  opinion  must  be,  that  by  law  the  learned  judge  need 
not  have  gone  so  far  in  favour  of  the  defendant  as  to  put  it  to  the  jury  to  con- 
sider whether,  from,  the  evidence  given,  they  would  presume  and  find  that  the 
defendant  had  published  the  libel  in  Leicestershire,  which  would  have  given 
him  the  benefit  of  an  acquittal,  in  case  they  had  thought  the  evidence  not  suffi- 
cient for  them  to  make  that  presumption ;  because,  for  the  reasons  I  have  above 
stated,  I  think  the  verdict  ought  to  have  been  the  same  whether  the  defendant 
had  published  the  libel  in  that  or  any  other  county.  It  is  certainly  true,  and  I 
most  ardently  hope  that  it  will  ever  continue  to  be  the  case,  that  by  the  law  of 
England,  as  it  was  urged  and  admitted  in  the  case  of  the  Seven  Bishops,  no 
man  is  to  be  convicted  of  any  crime  upon  mere  naked  presumption.  A  light 
or  rash  presumption,  not  arising  either  necessarily,  probably,  or  reasonably, 
from  the  facts  proved,  cannot  avail  in  law.  That  is  the  presumption  spoken 
*1401  *^^  ^  Seven  Bishops'  case,  which  is  no  more  than  mere  loose  con^ 
^  jeeture,  without  sufficient  premises  really  to  warrant  the  conclusion.. 
But  crimes  of  the  highest  nature,  more  especiaUy  cases  of  murder,  are  esta- 
blished, and  convictions  and  executions  thereupon  firequendy  take  place  for 
guilt  most  convincingly  and  conchisively  proved,  upon  presumptive  evidence 
only  of  the  guilt  of  the  party  accused ;  and  the  well-being  and  security  of  so- 
ciety much  depend  upon  the  receiving  and  giving  due  effect  to  such  proofs. 
The  presumptions  arising  from  these  proofs  should,  no  doubt,  and  most  espe- 
cially in  crimes  of  great  magnitude,  be  duly  and  carefully  weighed.  They 
stand  only  as  proofs  of  the  facts  presumed  till  the  contrary  be  proved,  and  those- 
presumptions  are  either  weaker*  or  stronger  according  as  the  party  has,  or  is 
reasonably  to  be  supposed  to  have  it  in  his-  power  to  produce  other  evidence  to- 
rebut  or  to  weaken  them,  in  case  the  fact  so  presumed  be  not  true ;  and  accord-^ 
ing  as  he  does  or  does-  not  produce  such  contrary  evidence.  It  is  established 
as  a  general  rule  of  evidence,  that  in  every  case  the  onus  probandi  lies  on  the 
person  who  wishes  to  support  his  case  by  a  particular  fact,  which  lies  more- 
p<*culiarly  within  his  own  knowledge^  or  of  which  he  is  supposed  to  be  cog- 
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nisant.  Thlfl,  indeed«  is  not  allowed  to  supply  the  want  of  necessary  ^m>of, 
whether  direct  or  presumptive,  against  a  defendant  of  the  crime  with  which  he 
is  charged ;  but  when  such  proof  has  been  given,  it  is  a  rule  to  be  applied  in 
considering  the  weight  of  the  evidence  against  him,  whether  direct  or  presump-' 
tive,  when  it  is  unopposed,  unrebutted,  or  not  weakened  by  contrary  evidence, 
which  it  would  be  in  the  defendant's  power  to  produce,  if  the  fact  directly  or 
presumptively  proved  were  not  true.  Bearing  these  considerations  *in  r^i^i 
remembrance,  Uiere  was,  I  think,  evidence  sufficient  to  be  left  to  the  ^ 
jury  from  which  they  might  reasonably  presume  a  publication  by  the  defend* 
ant  in  Leicestershire.  In  the  case  of  Sir  Manasseh  Lopez,  for  bribing  a  voter 
of  a  borough  in  Cornwall ;  evidence  was  given  that  when  he  was  at  his  seat  in 
Devonshire  he  said,  *«  such  a  one,"  (the  person  whom  he  was  charged  to  have 
bribed,  and  whom  he  was  proved  to  have  bribed,  though  it  did  not  appear 
whether  the  bribery  was  committed  in  the  county  of  Devon,)  **  has  been  with 
me."  It  was  ejected  at  the  trial,  that  there  was  not  evidence  sufficient  to 
show  that  the  ofl^nce  was  committed  in  Devonshire.  Upon  that  occasion  I 
left  it  to  the  jury  to  consider  whether  his  being  there  at  the  time,  and  that  being 
the  county  in  which  the  voter  was  to  vote,  were  not  sufficient ;  and  upon  that 
evidence  the  jury  presumed  the  offence  to  have  been  committed  in  Devonshire ; 
it  being  in  the  defendant's  power,  by  means  of  the  voter,  who  was,  however, 
not  called  by  him,  to  have  shown  that  the  crime  was  committed  out  of  Devon- 
shire, if  the  fact  had  been  so.  I  mentioned  this  circumstance  to  the  court  aftei^ 
wards,  in  order  that  it  might  be  ascertained  whether  he  was  rightly  convicted 
or  not,  and  the  court  thought  it  was  prima  facie  evidence,  and  he  received  judg> 
ment. 

Tne  presumptions  in  the  present  case,  are  stronger,  and  arise,  as  well  from 
the  contents  of  the  libel,  and  the  extrinsic  facts  proved,  as  from  the  want  of  con- 
trary evidence  within  the  knowledge  and  power  of  the  defendant,  as  to  facts 
peculiarly  within  his  own  knowledge,  and  of  which  he  must  be  supposed  cog- 
nisant, in  order  to  rebut  or  weaken  those  presumptions  against  him.  The 
contents  of  the  libel  show,  that  it  was  written  in  haste,  *and  in  Leices-  rmiAn 
tershire,  for  the  purpose  of  being  speedily  acted  upon  by  public  meetings  ^ 
elsewhere ;  from  which  it  is  reasonably  to  be  presumed  to  have  been,  as  soon 
as  effectually  it  might  be,  sent  off  for  its  destination,  as  it  must  have  been  deli- 
vered by  Mr.  Bickersteth  to  Mr.  Brookes,  in  Middlesex,  on  the  24th  August, 
or  otherwise  it  could  not  have  been  published  in  the  British  Press  on  the  25th. 
The  writer  was  living  in  Leicesterslure,  and  was  proved  to  be  there  on  the  22d 
and  the  day  following,  within  which  period  of  time  it  was,  probably,  sent  away ; 
and  it  is  but  a  reasonable  presumption,  that  it  was  sent  away  by  him  from  the 
place  where  he  was  then  living ;  at  least  it  is  so,  in  default  of  proof,  on  his  part, 
of  his  being  out  of  the  county,  or  of  any  other  evidence  to  rebut  that  presump- 
tion. The  evidence  for  the  crown  established  both  the  time  and  person  to 
whom  the  prosecutor  had  traced  the  libel.  How  it  came  to  Mr.  Brookes  un- 
sealed, and  whether  it  was  originally  sealed  or  not,  were  matters  peculiarly  in 
the  knowledge  of  the  defendant,  and  not  of  the  prosecutor.  He  knew  how  and 
in  what  state,  whether  open  or  sealed,  and  when  he  had  sent  or  delivered  it  to 
Mr.  Bickersteth,  and  might  have  proved  it,  or  at  least  he  might  have  shown,  by 
Mr.  Bickersteth,  in  what  state  it  was  when  he  received  it.  Of  these  facts  the 
prosecutor  could  not  be  supposed  to  be  cognisant;  nor  can  it  be  supposed,  if  the 
letter  had  not  been  parted  with  by  the  defendant  in  Leicestershire,  and  even  in 
an  unsealed  state,  (for  it  does  not  appear,  that  is,  there  is  no  proof,  that  it  went 
by  the  post ;  and  if  it  did,  it  would  no  doubt  go  sealed,)  that  Mr.  Bickersteth 
would  not  have  been  called  by  the  defendant  to  prove  the  state  in  which  it  was 
received  by  him.  In  default  of  all  proof,  under  such  circumstances,  to  weaken 
•or  rebut  these  presumptions,  I  think  the  jury  were  warranted  in  con-  r»i  jo 
eluding  and  finding  that  it  was  parted  with  by  the  defendant  in  Leices-  ^ 
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tenhire,  and  that  it  was  then  in  the  same  state  in  which  it  was  delivered  to  Mr. 
Brookes,  there  being  no  proof,  either  direct  or  presumptive,  of  its  ever  having 
been  in  any  other  state.  Indeed,  my  belief,  from  the  evidence,  would  be,  that 
it  was  not  sent  by  the  post  to  Mr.  Bickersteth,  and  that  he  was  not  in  London 
when  he  received  it,  but  that  probably,  it  was  delivered  to  him  by  the  defendant 
in  Leicestershire ;  for  I  cannot  suggest  to  myself  any  reason  for  his  sending  the 
libel,  either  by  the  post  or  otherwise,  to  Mr.  Bickersteth,  merely  to  give  him 
the  trouble  f  passing  it  to  Mr.  Brookes  in  the  Strand,  instead  of  sending  it  at 
once  to  Mr.  Brookes  himself. 

But  whether  it  was  sent  away  or  parted  with  by  the  defendant  in  Leicester- 
shire, open  or  sealedy  makes,  in  my  opinion,  no  difference  with  respect  to  the 
question,  whether  it  was,  in  point  of  law,  published  by  him  in  that  coun^  or 
not,  so  far  as  to  give  the  jury  of  tliat  county  jurisdiction  over  that  fact.  In  5 
Go.  Rep.  126  a,  it  is  laid  down,  that  a  scandalous  libel  may  be  published,  tra- 
ditione,  when  the  libel,  or  any  copy  of  it,  is  delivered  over  to  scandalize  the 
party.  So  that  the  mere  delivering  over  or  parting  with  the  libel  with  that 
intent,  is  deemed  a  publishing.  It  is  an  uttering  of  the  libel,  and  that  I  take  to 
be  the  sense  in  which  the  word  publishing  is  used  in  law.  Though  in  com- 
mon parlance  that  word  may  be  confined  in  its  meaning  to  making  die  contents 
known  to  the  public,  yet  its  meaning  is  not  so  limited  in  law.  The  making  of 
it  known  to  an  individual  only  is,  indisputably,  in  law,  a  publishing.  Lord  C. 
J.  De  Grey,  in  Baldwin  v.  Elphinstan^  2  Black.  Rep.  1037,  states,  that  a 
*1441  ^'^^^'^  ^^^^  ^^y  ^  published  in  a  letter  *to  a  third  person,  and  states 
-^  two  instances  from  Rastal's  entries.  Action  on  case,  18  a,  of  charges  of 
constructive  publications,  by  delivering  letters  to  A.  and  B.,  and  by  fixing  them  on 
the  door  of  St.  Paul's  church.  The  mere  delivery  or  fixing  them,  with  the  intent 
to  scandalize,  is  itself  considered  to  be  a  publishing ;  and  in  prosecutions  for  libels, 
it  is  never  made  a  matter  of  inquiry,  whether  either  the  witness,  who  purchased  the 
libel  at  a  defendant's  shop,  or  any  other  person,  read  it  in  the  county  where  it  was 
bought,  or  even  at  all,  in  order  to  prove  the  publication  of  it  complete  in  that 
county.  In  such  cases  the  fact  of  delivering  it  to  the  purchaser  is  alone  relied 
upon  as  proof  of  the  publication  in  the  county,  without  any  proof  of  its  being 
read  there  or  elsewhere.  In  the  prosecutions  for  libels  in  London,  when  proof 
was  given  of  their  being  purchased  at  Carlisle's  shop,  in  Fleet-street,  no  inquiry, 
I  believe,  ever  followed,  whether  the  purchaser  had  read  them  within  the  city 
of  London  or  not;  though  there  is  all  probability  he  took  them  out  of  the  city 
of  London  and  delivered  them  unread  to  the  solicitor  of  the  treasury,  or  some 
one  else  in  Lincoln's  Inn.  The  mere  parting  with  a  libel  with  such  an  intent, 
by  which  a  defendant  loses  his  power  of  control  over  it,  is  an  uttering ;  and 
when  the  contents  of  it  have  thereby  become  known,  if  not  before,  it  has  be- 
come, I  think,  so  far  a  criminal  act,  in  the  county  where  it  is  parted  with,  as 
to  give  the  jury  there  a  jurisdiction  to  try  tlie  crime  of  publishing  it.  As  far 
as  depends  on  the  defendant,  his  crime  is  there  complete;  and  the  act  of 
another  person,  in  reading  the  composition  elsewhere,  does  not  alter  his  crimi- 
nality, or  the  nature  of  his  act,  in  the  county  where  he  parted  with  it  with  the 
*145~1  ^™^^^  intent.  In  the  cases  of  *wills  and  awards,  they  are  constantly 
•^  made  and  published,  without  the  contents  being  made  known,  even  to 
the  witnesses  in  whose  presence  they  are  published.  So  that  the  making 
known  the  contents  is  not,  in  some  cases  at  least,  ex  vi  termini,  essential  to  the 
constitution  of  an  act  of  publishing. 

With  respect  to  the  objection  of  the  learned  judge's  refusing  to  receive  evi- 
dence of  the  truth  of  the  facts  alleged,  or  rather  assumed  in  the  libel,  there  is, 
I  think,  not  the  least  doubt  upon  the  point.  Although  the  objection  was  made, 
it  was  not  even  attempted  to  be  supported  by  argument  at  the  trial.  Whatever 
might  be  the  result  of  a  due  inquiry  into  those  facts  elsewhere,  it  is  clear  that 
that  was  not  the  proper  place  or  occasion  for  inquiring  into  them,  nor  would 
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die  writing  be  otherwise  than,  in  law,  a  libel.  It  assumes,  as  tine,  a  statement 
most  highly  calumnious  on  individuals,  and  on  the  government,  merely  from  a 
statement  in  a  public  newspaper,  and  without  the  knowledge,  whether  it  were 
true  or  not,  to  any  or  to  what  extent,  and  indulges  in  the  highest  strain  of  invec- 
tive, for  the  purpose  of  inflaming  the  public,  and  raising  in  their  minds  the 
greatest  discontent,  disaffection,  and  alarm.  That  is,  in  itself,  a  seditious  libel, 
and  the  question  for  the  jury  was,  whether  what  the  defendant  had  written  and 
published,  with  the  intent  stated  in  the  information,  was  a  libel  or  not,  and  not 
to  what  extent  it  was  so ;  even  supposing  that  the  result  of  that  inquiry  would 
have  been  any  palliation  of  the  libeL  With  respect  to  the  objections  taken  to 
the  learned  judge's  having  given  his  opinion  and  directions  to  the  jury,  upon 
the  question,  whether  th^  writing  was  a  libel  or  not,  it  seems  to  me  that  he  left 
it  to  them  to  con8ider,>^whether  they  would  adopt  his  opinion  in  that  *re-  r«i  ^^ 
spect,  or  not ;  and  he  is  expressly  directed,  by  the  statute  of  the  32d  of  ^ 
the  late  king,  according  to  his  discretion,  to  give  his  opinion  and  directions  to 
the  jury  on  the  matter  in  issue,  in  like  manner  as  in  other  criminal  cases.  And 
with  respect  to  the  objections  to  his  summing  up,  I  do  not,  upon  an  attentive 
consideration  of  it,  find  any  reason  to  disagree  with  his  observations  in  that 
respect.  For  these  reasons,  I  think  the  rule  for  a  new  trial  ought  to  be  dis* 
charged. 

Bayley,  J.  In  several  of  the  points  discussed  in  the  course  of  the  argument, 
I  agree  with  the  rest  of  the  court  I  have  not  the  least  doubt  that  the  evidence 
relative  to  the  truth  of  the  transactions,  stated  in  the  libel  to  have  taken  place 
at  Manchester,  was  properly  rejected.  I  take  it  to  be  clear  law,  that  if  a  libel 
contain  matters  imputing  to  another  a  crime  capable  of  being  tried,  you  are  not 
at  liberty  at  the  time  of  the  trial  of  the  libel,  to  give  evidence  of  the  truth  of  those 
imputations.  And  this  is  founded  on  a  wise,  wholesome,  and  merciful  rule  of 
law  ;  for  if  a  party  has  committed  such  an  offence,  he  ought  to  be  brought  to 
trial  fairly,  and  without  any  prejudice  previously  raised  in  thr  minds  of  the 
public  and  the  jury.  The  proper  course,  therefore,  is  to  institute  direct  proceed- 
.  ings  against  him,  and  not  to  try  the  truth  of  his  guilt  or  innocence  behind  his 
back,  in  a  collateral  issue  to  which  he  is  no  party.  The  present  libel  contains 
imputations  of  very  high  crimes,  capable  of  being  tried.  It  contains  a  statement 
that  certain  persons  at  Manchester  had  been  guilty  of  murder,  and  the  tnidi, 
therefore,  of  the  libel  could  not  be  tried  without  inquiring  whether  at  Manches- 
ter  certain  persons  had  or  had  not  committed  murder.  It  appears,  therefore,  to 
me,  that  evidence  upon  this  point  *was  not  admissible ;  and  Uiat  the  case  r»i  ^^ 
of  Bex  V.  Home  is  distinguishable,  on  the  ground  that  there  was  not  in  ^ 
that  case  an  imputation  of  any  crime  capable  of  being  tried.  In  some  cases, 
indeed,  it  is  possible  that  the  falsehood  may  be  of  the  very  essence  of  the  libd. 
As  for  instance ;  suppose  a  paper  were  to  state  that  A.  was  on  a  given  day  tried 
at  a  given  place  and  convicted  of  perjury :  if  that  be  true,  it  may  be  no  libel, 
but  if  false,  it  is  from  beginning  to  end  calumnious,  and  may,  no  doubt,  be  the 
subject  of  a  criminal  prosecution.  Possibly,  therefore,  in  such  a  case,  evidence 
of  the  truth  of  such  a  statement  by  the  production  of  the  record,  might  afford 
an  answer  to  a  prosecution  for  libel.  I  also  entirely  agree  that  the  learned  judge 
did  right  in  intimating  to  the  jury  his  opinion  on  the  question,  whether  this  was 
or  was  not  a  libel,  and  in  telling  them  that  they  were  to  take  the  law  from  him, 
unless  they  were  satisfied  he  was  wrong.  The  old  rule  of  law  is,  ad  quss* 
lionem  juris  respondent  judices,  ad  qusstionem  facti  respondent  juratores ;  and 
I  take  it  to  be  the  bounden  duty  of  ^e  judge  to  lay  down  the  law  as  it  strikes 
him,  and  that  of  the  jury  to  accede  to  it,  unless  they  have  superior  knowledge 
on  the  subject :  and  the  direction  in  this  case  did  not  take  away  from  the  jury 
the  power  of  acting  on  their  own  judgment.  Besides,  if  the  judge  be  mis- 
taken in  his  view  of  the  law,  his  mistake  may  be  set  right  by  a  motion  for 
a  new  trial ;  but  if  the  jury  are  wrong  in  their  view  of  it,  it  is  not  so  OMy  <o 
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rectify  their  mistake*     Upon  all  these  several  points  I  agree  with  the  rest  of 
the  court. 

Bat  the  difficulty  which  has  pressed  on  my  mind,  and  which,  from  the  hegin- 
ning  of  tliis  argument  to  the  conclusion,  I  have  not  been  able  to  overcome,  arises 
*14Sn  from  *Uie  direction  of  the  learned  judge  to  the  jury,  as  to  the  publication  in 

-^  the  county  of  Leicester.  This  is,  undoubtedly,  a  technical  objection,  and 
does  not  interfere  with  the  merits  of  the  case.  But  whether  technical  or  not, 
it  seems  to  me  to  be  a  valid  objection ;  and  I  should  desert  my  duty  if  1  did 
not,  by  avowing  my  opinion^  give  to  the  defendant  the  full  benefit  which  may 
arise  from  it,  whatever  that  opinion  may  be.  The  facts  proved  at  the  trial 
were  in  substance  these :  the  libel  was  written  at  Kirby  Park,  in  Leicestershire ; 
L3  appeared  from  the  date,  which  is  Kirby  Park,  the  22d  August,  and  from  the 
circumstance  of  the  defendant  being  seen  on  that  and  the  subsequent  day,  riding 
near  his  residence  in  that  county.  By  a  subsequent  letter  to  Lord  Sidmouth, 
the  defendant  avowed  himself  the  author,  and  that  he  had  transmitted  the  paper 
to  London.  It  appeared  also,  that  on  the  24th  of  August  Mr.  Brookes  received 
it  in  London  from  Mr.  Bickersteth,  and  that  he  received  at  the  same  time  an 
envelope,  in  which  the  libel  was  contained,  and  in  which  was  a  direction  from 
the  defendant  to  Mr.  Bickersteth,  to  pass  the  inclosure  to  Mr.  Brookes.  It  did 
not  appear  whether  the  envelope  had  been  sealed,  and  there  was  no  evidence 
of  the  manner  in  which  it  had  reached  Mr.  Bickersteth,  whether  by  a  personal 
delivery  or  otherwise  ;  he  himself  was  not  called  as  a  witness,  nor  was  there 
any  evidence  to  show  that  he  was  resident  or  had  been  in  Leicestershire  about 
that  time.  An  objection  was  taken  at  the  trial,  that  there  was  no  evidence  of 
any  publication  in  Leicestershire,  which,  after  argument,  the  learned  judge 
overruled,  and  when  he  summed  up  to  the  jury,  he  intimated  to  them,  that  they 
might  presume  that  the  inclosed  paper  was  delivered  open  to  Mr.  Bickersteth, 
*lAtn  ^^  ^^  county  of  Leicester.     Now,  my  objection  to  *that  direction  is  this, 

-I  that  the  judge  left  it  to  the  jury  without  sufficient  premises  to  warrant 
them  in  presuming  an  open  delivery  to  Mr.  Bickersteth ;  and  that  it  proposed 
to  their  consideration  no  other  species  of  delivery  by  the  defendant.  As  far  as 
I  can  judge,  the  evidence  given  furnished  to  them  no  ground  for  such  a  pre- 
sumption. No  one  can  doubt  that  presumptions  may  be  made  in  criminal  as 
*  well  as  in  civil  cases.  It  is  constandy  the  practice  to  act  upon  them,  and  I 
apprehend  that  more  than  one  half  of  the  persons  convicted  of  crimes,  are  con- 
victed on  presumptive  evidence.  If  a  thef^  has  been  committed,  and  shortly 
afterwards,  the  property  is  found  in  the  possession  of  a  person  who  can  give  no 
account  of  it,  it  is  presumed  that  he  is  the  thief,  and  so,  in  other  criminal  cases ; 
but  the  question  always  is,  whether  there  are  sufficient  premises  to  warrant  the 
presumption,  and  those  premises  seem  to  me,  in  this  case,  to  be  wanting.  In 
order  to  warrant  a  presumption  a  prima  facie  case  must,  at  least,  be  made  out. 
Now  was  such  a  prima  facie  case  made  out  here  ?  The  proposition  to  be  esta- 
blished consists  of  two  parts  :  first,  that  a  paper,  written  in  Leicestershire  and 
afterwards  found  in  London,  in  the  hands  of  Mr.  Bickersteth,  was  delivered 
personally  to  him  in  Leicestershire ;  and,  secondly,  that  it  was  delivered  to  him 
open.  It  is  incumbent  on  the  prosecutor  to  make  out  a  prima  facie  case  upon 
the  affirmative  of  each  of  those  points.  Now,  does  he  advance  any  evidence 
as  to  either  ?  Does  it  follow,  that  because  Mr.  Bickersteth  has  it  in  London, 
that  he  received  it  personally  in  Leicestershire  ?  Does  it  follow,  because  he 
has  it  open  in  London,  that  it  was  not  sent  to  him  in  a  parcel  or  in  a  sealed 
letter  T  Suppose  this  to  be  the  only  proposition  to  be  established,  and  that 
»150l  **^®  prosecutor  had  gone  with  this  evidence  before  a  grand  jury,  could 

•^  the  grand  jury  have  found  the  bill  ?  I  apprehend  they  would  have  ex- 
pected some  additional  facts  to  be  produced,  and  that  unless  Mr.  Bickerstetli 
had  been  called  as  a  witness  on  the  part  of  the  crown,  they  would  not  have 
found  a  bill  on  the  publication  in  Leicestershire  ;  they  might  have  said,  **  Here 


428  Rex  v.  Bukdett.  M.  T.  1820.  [160 

is  clearly  \  publication  in  Middlesex,  for  which  a  bill  will  no  doubt  be  found 
by  the  grand  jury  of  that  county ;  but  it  is  altogether  doubtful  whether  any 
publication  took  place  in  Leicestershire,  or  not."  Now,  if  a  grand  jury  could 
not  find  a  bill  upon  such  evidence,  can  the  petit  jury  be  asked  to  convict  upon 
it  ?  Again,  suppose  a  feigned  issue  upon  these  two  questions ;  could  the  plain- 
tiff ask  for  a  verdict  upon  such  evidence  as  this  ?  Upon  whom  does  the  onus 
probandi  lie  ?     Is  the  plaintiff  to  say  to  the  jury,  ^*  lif  the  defendant  does  not 

gve  you  any  evidence  you  are  to  presume  Aat  this  paper  was  delivered  to  Mr. 
ickerstetli  and  open  ?"  I  apprehend,  that  if  he  did  say  so,  it  would  be  impos- 
sible for  the  jury  to  come  to  such  a  conclusion.  I  try  this  case  by  these  tests, 
because,  although  this  is  a  criminal  information  filed  by  the  attorney-general, 
yet  he  will  not  file  an  information  in  any  particular  county,  unless  he  is  con- 
vinced that  there  is  such  evidence  as  ought  to  satisfy  a  grand  jury ;  and  he 
never  would,  I  apprehend,  have  filed  this  information,  unless  he  had  thought 
that  there  was  a  prima  facie  case  of  publication  in  Leicestershire.  1  agree,  that 
where  a  matter  is  peculiarly  within  the  knowledge  of  one  party,  the  onus  pro- 
bandi may  be  shifted,  and  his  neglect  to  give  the  evidence  may  furnish  ground 
for  a  presumption  against  him.  But  here  the  matter  does  not  lie  *pecu-  rcie^ 
liarly  within  the  knowledge  of  the  defendant  Mr.  Bickersteth  knew  ^ 
as  well  as  the  defendant  the  circumstances  of  the  case,  and  the  case  on  the  part 
of  the  prosecution  shows  it.  Then  the  question  is,  whether  it  was  sufficient  to 
leave  the  case  without  calling  him  as  a  witness.  Is  the  prosecutor  to  say, 
**  Here  is  a  person  who  can  tell  you  to  an  absolute  certainty  tlie  fact  as  to  the 
delivery,  but  I  will  not  call  him,  and  yet  I  will  desire  you  to  presume  a  personal 
and  open  delivery  to  him.  I  ask  you  to  act  upon  presumption  which  may 
mislead,  when  the  power  of  supplying  you  with  certainty  is  within  my  reach.*' 
If,  indeed,  there  was  any  evidence  to  go  to  the  jury,  they  had  a  right  to  come 
to  a  conclusion.  But  my  opinion  is,  that  there  was  no  evidence,  and  that  it 
ought  not  to  have  been  submitted  to  their  consideration  at  all.  My  learned 
brother  told  the  jury  most  properly,  that  if  he  were  wrong  in  his  view  of  the 
case,  the  defendant  would  have  the  benefit  of  having  his  mistake  corrected. 
And  it  does  seem  to  me  upon  a  careful  review  of  the  case,  that  there  was  a 
mistake  in  considering  that  in  the  absence  of  Mr.  Bickersteth,  there  was  any 
evidence  to  go  to  the  jury.  If,  in  the  course  of  the  cause,  it  had  appeared  that 
Mr.  Bickersteth  had  been  in  Leicestershire,  or  that  the  defendant  or  any  of  his 
agents  had  been  instrumental  in  concealing  from  the  prosecution  the  mode  in 
which  the  paper  had  come  to  the  hands  of  Mr.  Brookes,  it  might,  perhaps, 
have  varied  the  case,  and  given  some  ground  for  such  a  presumption.  But 
there  is  no  such  proof,  nor  even  that  any  application  to  diat  effect  was  ever 
made  to  Mr.  Brookes ;  it  is  not  even  shown  that  Mr.  Bickersteth  was  not  pre- 
sent in  court  at  the  time  of  the  trial,  and  capable  of  being  examined  as  a  wit- 
ness. In  the  absence  of  all  this  proof,  it  seems  to  me  that  there  was  no  ground 
on  which  the  jury  could  *put  the  presumption  either  the  one  way  or  the  j-^^j  -^ 
other.  If  this  case  had  gone  before  a  grand  jury,  Mr.  Brookes  might  ^ 
have  been  compelled  to  say  from  whom  he  received  the  paper,  and  Uie  link  of 
the  chain  which  seems  at  present  wanting,  might  have  been  easily  filled  up. 
But  it  seems  to  me  that  as  the  case  at  present  stands,  the  jury  were  desired  to 
make  a  presumption  without  having  sufficient  premises,  and  that  if  &ey  did 
draw  that  presumption  they  acted  not  upon  justifiable  inference,  but  upon  un- 
warrantable conjecture.  Upon  these  grounds  the  difficulty  which  I  have  enter- 
tained in  this  case  is  principally  founded. 

But  it  is  said,  that  even  if  the  verdict  cannot  be  supported  on  this  ground,  yet 
there  is  evidence  from  which  a  jury  might  have  presumed,  and  must  have  pre- 
sumed, that  this  libel  was  delivered  for  the  purpose  of  publication,  either  to  a 
servant,  or  at  the  post-office,  in  the  county  of  Leicester.  If  the  jury  miMt  have 
presumed  that,  I  should  pause  before  I  said  there  ought  to  be  a  new  trial.     If 
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it  stands  only  that  they  might  have  done  so,  then  it  is  for  them  to  draw  the  oon* 
elusion.  If  the  case  has  been  put  to  them  on  a  ground  which  cannot  be  sup- 
ported, we  must  use  great  caution  in  proceeding  upon  the  idea  that  there  was 
another  ground  on  which  they  might  have  acted.  The  jury  ought  never  to  in- 
vade the  province  of  the  judge  as  to  questions  of  law,  but  it  is  for  them  alone 
to  come  to  a  conclusion  on  questions  of  fact.  If  the  court  draw  the  conclusion, 
they  invade  the  province  of  the  jury.  Upon  this  evidence,  I  cannot  tell  where 
Sir  Francis  Burdett  parted  with  the  letter,  what  distance  his  residence  is  from 
the  post-office,  into  what  post-office  it  was  put,  and  whether  he  carried  it  him- 
self, or  sent  it  by  a  servant.  These  are  points  on  which  I  have  no  means  of 
*1531   ^^'^^  ^  judgment.     It  therefore  *seems  to  me  that  there  is  no  founda- 

^  tion  on  which  without  infringing  on  the  rights  and  privileges  of  the  jury, 
we  could  come  to  the  conclusion,  that  although  the  paper  was  delivered  to  Mr. 
Brookes,  in  London,  it  must  have  been  parted  with  by  Sir  Francis  Burdett  in  Lei- 
cestershire. That  question  has  not  been  put  to  the  jury,  and  till  that  has  taken 
place,  it  is  not  for  me  to  put  such  a  construction  upon  the  facts.  But  suppose  that 
it  was  delivered  by  Sir  Francis  Burdett  in  Leicestershire ;  then  the  question  arises, 
in  what  state  was  it  delivered  ?  Was  it  open  or  sealed  ?  If  sealed,  does  a  close 
delivery  amount  in  law  to  a  publication  ?  That  turns  on  the  meaning  of  the  word 
publication ;  I  do  not  mean  to  give  an  opinion  whether  a  close  delivery  is  or  is 
not  a  publication,  but  I  think,  that  if  a  judge  tells  a  jury  that  a  close  delivery,  a 
mere  traditio,  in  a  sealed  state  (without  an  opportunity  of  seeing  the  contents) 
is  a  publication,  a  defendant  should  have  the  right  to  claim  a  special  verdict  on 
that  point,  in  order  that  he  may  have  the  opinion  of  a  court  of  error  on  the  sub- 
ject. The  word  **  published,'*  is  equivocal,  and  may  admit  of  different  mean- 
ings according  to  the  subject-matter  to  which  it  is  applied.  In  the  case  of  libel, 
which  is  criminal  only  in  respect  of  its  contents,  it  may  mean  only  a  commu- 
nication to  others,  or  an  affording  an  opportunity  to  others  of  seeing  die  contents. 
There  does  not  appear  to  me  to  be  any  authority  so  direct  on  this  point  as  to 
take  from  the  defendant  the  right  to  have  a  writ  of  error  in  order  to  canvass  this 
question.  Of  the  authority  of  Lord  Ellenborouoh,  nobody  thinks  higher  than 
I  do.  He  was  a  man  of  a  most  powerful  and  vigorous  mind ;  but  I  may  say, 
that  even  his  opinions  at  nisi  prius  were  not  always  right ;  and  I  will  add  of  him, 
*154n   ^^^  ^  never  met  with  a  man  who  was  more  ready  in  the  best  *part  of 

•^  his  life  to  recede  from  his  own  opinion  so  delivered,  and  to  yield  to  that 
of  others.  The  case  of  The  King  v.  TVat$on  did  not  give  him  such  an  oppor- 
tunity* The  evidence  was  of  the  post-mark  at  Islington,  to  show  a  publication 
in  Middlesex ;  the  case  subsequendy  failed,  and  the  point  was  not  afterwards 
considered.  The  c-ase  of  Tlie  King  v.  WUHamSf  was  for  sending  a  challenge, 
and  though  the  word  publication  was  used,  yet  the  act  charged  was  an  act  of 
sending,  and  no  doubt  the  putting  a  letter  into  the  post  was  proof  of  that  feet 
There  was  another  case  of  Metcaff'  v.  Markham^  cited  in  aigument,  which, 
however,  seems  to  me  to  be  no  authority  on  this  point,  because  there  the  send- 
ing the  letter  from  Hull,  was  clearly  part  of  the  cause  of  the  action,  and  material 
evidence  in  the  case.  Another  case  to  which  I  adverted  in  the  course  of  the 
aigument,  is  that  of  The  King  v.  CoUieott ;  there  the  prisoner  was  indicted  for 
uttering  forged  stamps  in  Middlesex,  a  crime  which  has  been  considered  as 
analogous  to  the  present  case.  He  lived  in  Middlesex,  and  sent  the  foiged 
stamps  by  his  servant  in  a  parcel  to  London,  that  they  might  be  forwarded  from 
thence  by  a  carrier  to  Bath ;  the  judges  considered  the  question,  and  seven  were 
of  opinion  that  he  was  guilty  of  uttering  in  Middlesex,  but  five  others,  whose 
names  were  entitled  to  great  respect,  very  considerable  lawyers,  were  of  a  con- 
trary opinion.  The  result  was,  as  might  be  expected,  that  no  proceedings  were 
taken  on  the  verdict ;  but  he  was  afterwards  prosecuted  for  another  offence  in 
London.  These  authorities  seem  to  warrant  me  in  this  observation,  that  the 
case  of  delivering  a  letter  sealed,  is  not  so  clear  a  case  of  publication  as  to  ex- 
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dude  a  defendant  from  the  right  to  have  the  fact  found  specially ;  and  it  ( 
to  me,  that  *by  the  course  taken,  the  defendant  has  been  deprived  of  this  r«|gg 
opportunity,  for  the  question  of  a  delivery  sealed,  never  was  presented  ^ 
for  the  consideration  of  the  jury. 

But  it  has  further  been  argued,  that  whether  there  was  a  publication  in 
Leicestershire  or  not,  still  this  verdict  ought  to  stand,  for  that  the  composing, 
writing,  and  publishing,  constitute  one  entire  offence,  and  that  if  part  thereof  be 
in  one  county  and  part  in  another,  an  indictment  may  be  supported  in  either ; 
and  I  was  for  a  considerable  time  of  that  opinion,  and  had  at  one  period  con- 
sented, upon  that  ground,  to  refuse  the  rule.     Upon  the  discussion,  however, 
which  has  since  taken  place,  and  upon  further  consideration,  I  am  by  no  means 
satisfied  that  this  is  so  clear  a  point  as  to  warrant  us  in  concluding  the  defend- 
ant from  having  it  put  upon  the  record.     I  consider  the  evidence  as  establishing 
clearly  that  the  defendant  composed  and  wrote  in  the  county  of  Leicester,  and 
published  in  the  county  of  Middlesex ;  and  I  think  it  impossible  to  deny  but 
that  he  composed,  wrote,  and  published  with  the  intent  charged  in  the  informal 
tion.     And  even  now,  if  the  attorney-general  would  consent  to  enter  the  verdict 
specially  in  that  way,  I  should  be  against  the  rule  for  a  new  trial.     Upon  the 
best  consideration,  however,  which  f  can  give  to  the  authorities,  I  am  of  opinion 
diat  the  whole  offence,  the  whole  corpus  delicti,  must  be  in  one  and  the  same 
county ;  that  there  is  no  distinction  in  this  respect  between  felonies  and  misde- 
meanors ;  and  that,  though  the  jury  may  inquire  into  collateral  facts,  or  facts 
of  inducement  prior  to  the  crime,  or  facts  resulting  from  the  crime,  in  another 
county,  they  are  wholly  confined  to  the  county  for  what  constitutes  the  offence 
itself.   Hale's  Summary,  p.  203,  says, "  Regularly  the  grand  jury  can  *in-  r»i^Q 
quire  of  nothing  but  what  arises  within  the  body  of  the  county  for  which  ^ 
they  are  returned;'*  but  he  states  as  an  exception,  **for  a  nuisance  in  one  county 
to  another,  a  jury  of  the  county  where  the  nuisance  is  committed  may  indict  it.*' 
Now  this  mode  of  putting  the  case  of -nuisance,  clearly  implies  that  the  rule  ex- 
tended to  misdemeanors  as  well  as  felonies,  and  that  such  special  case  of  misde- 
demeanor  was  an  exception  to  it.     And  why  is  it  an  exception  T    Because  the 
whole  body  of  the  offence  is  in  the  county  where  the  nuisance  is  committed ; 
the  jury  there  find  in  their  own  county  a  wrongful  act,  calculated  to  do  mis- 
chief; and  all  they  inquire  out  of  their  own  county  is  into  the  consequences  of 
such  wrongful  act.     Lord  Hale  says,  2  Hale  P.  C.  168,  •*  The  grand  jury  are 
sworn  ad  inquirendum  pro  corpore  comitatus ;  and,  therefore,  regularly  they 
cannot  inquire  of  a  fact  done  out  of  their  county,  for  which  they  are  sworn, 
unless  specially  enabled  by  act  of  parliament,  but  only  in  some  special  cases ;" 
and  in  p.  164,  he  says,  *♦  If  A.,  by  reason  of  a  tenure  of  lands  in  the  county  of 
B.,  be  bound  to  repair  a  bridge  in  the  county  of  C,  he  may  be  indicted  in  the 
county  of  C."     Now  this,  again,  is  a  special  exception  in  case  of  misdemeanor. 
The  whole  corpus  delicti  there  is  the  neglect  to  repair,  which  is  in  C,  and  the 
ground  of  his  obligation  is  only  evidence  to  prove  his  guilt  in  C.     Lord  Halb 
cites  5  H.  7,  3,  and  3  Ed.  3,  Assize  440,  in  support  of  this  position.    In 
2  Hawk.  c.  2(^,  s.  34,  it  is  stated  thus  :  '*  It  seems  to  be  generally  agreed  at 
this  day,  that  by  the  common  law  no  grand  jurors  can  indict  any  offence  what- 
soever, which  does  not  arise  within  the  limits  of  the  precinct  for  which  Uiey  are 
returned."   And  in  s.  37,  **And  *it  seems,  by  the  common  law,  if  a  fact  r»i57 
done  in  one  county  prove  a  nuisance  to  another,  it  may  be  indicted  in  ^ 
either  county,"  still  putting  this  (though  a  case  of  misdemeanor)  as  a  case  of  sp^ 
cial  exception ;  for  which  he  cites  Summ.  203,  Assize  446,  and  19  Assize,  6* 
Sir  W.  Blackstone,  vol.  4,  p.  302,  lays  it  down  thus :  "  The  grand  jury  ^ 
sworn  to  inquire  only  for  the  body  of  the  county,  pro  corpore  comitatus ;  and, 
therefore,  they  cannot  regularly  inquire  of  a  fact  done  out  of  the  county  foj 
which  they  are  sworn,  unless  particularly  enabled  by  act  of  parliament."    And 
in  page  305,  after  an  enumeration  of  certain  exceptions,  he  says,  **  but  in  gene- 
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ral,  all  offencofl  must  be  indicted,  as  well  as  tried,  in  the  county  where  the  fact 
is  committed.*'  These  authorities  are  all  general,  without  distinction  between 
felonies  and  misdemeanors,  and  seem  to  show,  that  though  the  evidence  need 
not  be  confined  to  the  county,  the  offence  must.  We  have  an  instance  of  this 
in  the  case  of  bigamy,  where  the  first  marriage,  which  must  be  proved,  may  be 
proved  to  have  token  place  either  in  or  out  of  the  county  where  the  offence  is 
tried.  But  what  is  the  whole  offence  ?  It  is  the  second  marriage,  and  the 
second  marriage  only,  which  is  the  corpus  delicti,  and  that  must  be  proved 
within  the  county,  (unless  the  indictment  is  in  the  county  where  the  prisoner 
was  apprehended,  which  is  specially  provided  for)  and  then  the  jury  have  juris- 
diction to  inquire  into  the  other  facts  of  the  case.  JDanby^s  case,  2  R.  3,  pi. 
10,  which  has  been  cited,  seems  to  me  to  fall  within  the  same  rule.  There  it 
appeared  that  the  original  writ  was  erased  in  London  by  Mundres,  but  the 
other  erasures  which  completed  the  offence,  were  done  in  Middlesex,  by  Danby 
and  three  others.  And  the  prisoners,  in  consequence  of  this,  were  not  tried  for 
*lfi8l  ^^  felony,  but  were  lilerwards  separately  convicted  in  London  and  *Mid- 
-^  dlesex  of  the  misdemeanor.  But  there  each  alteration  was  a  complete 
common  law  misdemeanor;  each  offender  was  indicted  in  the  county  in  which 
the  whole  of  his  misdemeanor  was  committed,  and  this  case,  therefore,  is  not 
an  authority  to  show  that  a  misdemeanor  commenced  in  London  and  consum- 
mated in  Middlesex,  could  be  tried  in  either. 

Upon  these  grounds,  I  think,  this,  at  least,  so  far  a  questionable  point,  that 
if  the  publication  in  Leicestershire  cannot  be  supported,  the  ground  which  I 
have  last  considered  is  not  sufficient  to  support  the  verdict  in  its  present  shape, 
and  that  there  ought  to  be  a  new  trial,  unless  the  attorney-general  consents  to  a 
special  verdict.  The  only  remaining  question  is,  whether,  if  the  verdict  be 
narrowed  to  the  composing  and  writing,  and  4he  publishing  and  causing  to  be 
published  be  negatived,  composing  and  writing  constitute  an  offence.  But  the 
case  seems  hardly  ripe  for  discussing  that  question.  If  the  verdict  be  so  nar- 
rowed, I  shall  readily  give  my  opinion  upon  the  question ;  but,  till  then,  it  is 
unnecessary.  Upon  the  whole,  dierefore,  I  am  of  opinion  that  the  verdict,  as 
at  present  found,  ought  not  to  stand ;  and  that,  if  it  is  not  confined  to  compos- 
ing and  writing  in  Leicestershire,  and  publishing  in  Middlesex,  there  ought  to 
be  a  new  trial. 

Abbott,  G.  J.  I  am  of  opinion,  that  the  rule  for  a  new  trial  in  this  cause 
ought  to  be  discharged.  The  case  has  been  argued  at  very  great  length  on  the 
part  of  the  defendant,  and  many  topics  have  been  addressed  to  the  court,  some 
of  a  general  nature,  and  others  more  particulariy  applicable  to  the  case  itself, 
tt  has  been  contended,  that  the  whole  crime  of  libel  consisto  in  the  publication 
^1591  ^^^^^  ^"^  ^^^^  ^^®  author,  or  writer,  is  in  *no  degree  criminal  if  his 
•^  composition  be  not  published.  I  intimated  more  than  once,  in  the  pro- 
ftress  of  the  argument,  that  the  decision  of  this  t>oint  was,  in  my  opinion,  imma^ 
terial  to  the  present  case,  because  this  is  the  case  of  a  libel  actually  published 
by  the  authority  and  procurement  of  its  author.  I  shall,  therefore,  abstain  from 
giving  any  decided  opinion  upon  this  point,  but  I  cannot  forbear  observing,  that 
many  of  the  passages  quoted  in  support  of  the  proposition,  from  the  text  of  the 
civil  law  being  expressed  in  the  disjunctive,  appear  to  me  to  be  authorities 
rather  against  than  in  favour  of  the  point  for  which  they  were  adduced.  The 
composition  of  a  treasonable  paper  intended  for  publication  has,  on  more  than 
one  occasion,  been  held  an  overt  act  of  high  treason,  although  the  actual  publi- 
cation had  been  intercepted  or  prevented,  and  I  have  heard  nothing  upon  the 
present  occasion  to  convince  my  mind  that  one  who  composes  or  writes  a  libel 
with  intent  to  defame,  may  not,  under  any  circumstances,  be  punished,  if  the  libel 
be  not  published.  In  any  case  in  which  this  question  may  arise,  the  particular 
circumstances  of  the  case  will  become  fit  matter  for  consideration  at  the  trial. 

The  case  of  7%€  King  v.  Beare  came  before  the  court  9h^  verdict    There 
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is  no  yery  clear  and  satisfactory  report  of  it,  and  I  wiU  only  say  of  it,  at  pre- 
sent, that  I  have  no  doubt  that  Lord  Holt  considered  the  criminal  intention 
charged  in  the  indictment  as  not  negatived  by  the  verdict,  and  understood  the 
word  only  to  be  confined  to  the  acts  done.  It  is  true,  that  in  cases  of  libel  a 
publication  has  been  generally  proved,  and  the  trial  has  been  had  in  the  county 
where  publication  took  place.  The  place  of  publication  is  rarely  a  matter  of 
doubt,  the  place  of  the  writing  or  composition  is  often  unknown,  and  as  most 
of  the  cases  of  libel  have  been  cases  of  publication,  ^judges  and  other  rmiQirt 
persons,  speaking  of  the  crime  of  libel,  generaUy,  and  without  any  thing  ^ 
requiring  a  distinction  between  the  writing  and  publishing,  may  not  unreason- 
ably use  expressions  applicable  to  published  slander. 

It  was  further  contended,  that  the  word  publication  denotes  an  actual  com- 
munication of  the  contents  of  the  writing  by  the  publisher  to  some  other  person, 
and  we  were  referred  to  dictionaries  for  the  sense  of  the  word  publication.  But 
in  the  law,  as  indeed  in  other  sciences  and  arts,  some  words  are  used  in  a  pecu* 
liar  sense,  differing  in  a  certain  degree  from  their  popular  meaning.  Thus,  in 
the  language  of  the  law,  we  speak  of  the  publication  of  a  will,  and  the  publication 
of  an  awadi,  without  meaning  to  denote  by  that  word  any  communication  of  the 
contents  of  those  instruni^ents,  and  meaning  only  a  declaration  by  the  testator 
or  arbitrator,  in  the  presence  of  witnesses,  diat  the  instrument  is  his  testament 
or  award.  In  like  manner  the  publication  of  a  libel  does  not,  in  my  opinion, 
mean  an  actual  communication  of  the  contents  of  the  paper.  Lord  Cokb  says, 
a  libel  may  be  published,  traditione,  by  delivery ;  and  this  is  adopted  by  Lord 
Chief  Baron  Comyns  in  his  Digest,  and  is  conformable  to  the  civil  law,  wherein 
we  find  the  word  edidii  used  as  applicable  to  this  subject.  Actual  communica- 
tion of  the  contents,  as  by  singing  or  reading,  is  indeed  one  mode  of  publica- 
tion ;  but  it  is  not  the  only  mode,  nor  the  usual  mode ;  the  usual  mode  is  by 
delivery  of  the  paper,  either  by  way  of  sale  or  otherwise ;  and  upon  proof  of 
the  purchase  of  a  newspaper  or  pamphlet  in  Fleet-street,  no  one  ever  thought 
of  asking  whether  the  purchaser  or  other  person  read  the  paper  or  pamphlet  in 
London  or  elsewhere. 

*I  shall  now  proceed  to  advert  to  the  topics  more  particularly  applicable  r«i  q| 
to  the  present  case.  In  the  first  place  it  was  contended,  that  there  was  not,  ^ 
in  this  ca8e,vas  it  was  said  there  ought  to  have  been,  any  evidence  of  publication 
in  the  county  of  Leicester ;  and  the  manner  in  which  this  point  was  put  to  the 
jury,  by  my  learned  brother,  at  the  trial,  was  made  the  ground  of  much  objec- 
tion. It  was  said,  that  the  jury  were  directed  to  presume  a  publication  in  Lei- 
cestershire, without  any  sufficient  ground ;  but,  upon  an  attentive  consideration, 
I  am  of  opinion,  that  all  that  was  done  upon  this  subject,  was  well  warranted 
by  the  evidence  adduced  at  the  trial.  A  presumption  of  any  fact  is,  properly, 
an  inferring  of  that  fact  from  other  facts  that  are  known ;  it  is  an  act  of  reason- 
ing ;  and  much  of  human  knowledge  on  all  subjects  is  derived  from  this  source. 
A  fact  must  not  be  inferred  without  premises  that  will  warrant  the  inference ; 
but  if  no  fact  could  thus  be  ascertained,  by  inference,  in  a  court  of  law,  very 
few  offenders  could  be  brought  to  punishment.  In  a  great  portion  of  trials,  as 
they  occur  in  practice,  no  direct  proof  that  the  party  accused  actually  commit- 
ted the  crime,  is  or  can  be  given ;  the  man  who  is  charged  with  theft,  is  rarely 
seen  to  break  the  house  or  take  the  goods ;  and,  in  cases  of  murder,  it  rarely  hap- 
pens that  the  eye  of  any  witness  sees  the  fatal  blow  struck  or  the  poisonous  ingre- 
dients poured  into  the  cup.  In  drawing  an  inference  or  conclusion  from  facts  proved, 
regard  must  always  be  had  to  the  nature  of  the  particular  case,  and  the  facility 
that  appears  to  be  afforded,  either  of  explanation  or  contradiction.  No  person  is 
to  be  required  to  explain  or  contradict,  until  enough  has  been  proved  to  warrant 
a  reasonable  and  just  conclusion  against  *him,  in  &e  absence  of  explana-  r«252 
tion  or  contradiction ;  but  when  such  proof  has  been  given,  and  the  nature  *- 
of  the  case  is  such  as  to  admit  of  explanation  or  contradiction,  if  the  condusion 
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to  which  the  proof  tends  be  untnie,  and  the  aocused  offers  no  explanation  or 
contradiction ;  can  hnnian  reason  do  otherwise  than  adopt  the  conclusion  to 
which  the  proof  tends  T  The  premises  may  lead  more  or  less  strongly  to  the 
conclusion,  and  care  must  be  taken  not  to  draw  the  conclusion  hastily ;  but  in 
matters  that  regard  the  conduct  of  men,  the  certainty  of  mathematical  demon- 
stration cannot  be  required  or  expected;  and  it  is  one  of  the  peculiar  advantages 
of  our  jurisprudence,  that  the  conclusion  is  to  be  drawn  by  the  unanimous  judg- 
ment and  conscience  of  twelve  men,  conversant  with  the  affairs  and  business  of 
life,  and  who  know,  that,  where  reasonable  doubt  is  entertained,  it  is  their  duty 
to  acquit ;  and  not  of  one  or  more  lawyers,  whose  habits  might  be  suspected  of 
leading  them  to  the  indulgence  of  too  much  subtilty  and  refinement  I  have 
thought  it  right  to  premise  these  general  observations,  before  I  consider  the  par- 
ticulars of  the  evidence  in  the  present  case,  and  I  must  also  first  take  notice  of 
a  topic  that  was  uiged  on  this  head,  by  one  or  more  of  the  learned  gentlemen 
who  have  aigued  for  the  defendant  It  was  said,  and  truly  said,  that  guilt  and 
crime  are  never  to  be  presumed ;  and  the  cases  of  supposed  muitder,  mentioned 
by  Lord  Hale,  and  which  have  since  operated  as  a  caution  to  all  judges,  were 
quoted  on  this  occasion.  But  the  cases  are  wholly  different  In  those  cases, 
tfiere  was  no  actual  proof  of  the  death  of  the  person  supposed  to  have  been 
slain,  and,  consequendy,  no  proof  that  the  crime  of  murder  liad  been  commi^> 
*llisn  ^*  '^^  corpus  deUcti  was  *hot  established.  In  this  case,  the  crimot 
•^  so  far  as  it  consists  in  the 


composing  and  publishing  the  paper, 
proved  beyond  all  contradiction ;  the  paper  was  written  by  the  defendant,  and 
came  to  the  hands  of  Mr.  Brookes  by  tiie  defendant's  authority  and  procure- 
ment, not  as  a  private  and  confidential  communication,  but  for  insertion  in  the 
public  newspapers ;  and  the  question  is  not  whether  there  was  any  publication, 
but  in  what  county  the  publication  shall  be  deemed  to  have  taken  place ;  a 
question  arising  entirely  out  of  the  locality  of  the  jurisprudence  of  this  country. 
If  the  prosecutor  has  mistaken  the  counhr  in  which  the  offence  is  charged,  the 
defendant  is  entitled  to  avail  himself  of  that  mistake ;  and  I  have  as  little  incli* 
nation  as  authority  to  deprive  him  of  his  privilege ;  and  this  brings  me  to  the 
particulars  of  the  evidence. 

The  information  is  laid  in  Leicestershire,  and  it  charges  that  the  defendant, 
in  Leicestershire,  composed,  wrote,  and  published,  and  caused  and  procured  to 
be  composed,  written,  and  published,  a  libellous  paper.  In  support  of  this  alle- 
gation, a  paper  was  produced  at  the  trial,  in  the  handwriting  of  the  defendant, 
dated  the  22d  of  August  at  Kirby  Park ;  a  letter  was  also  produced,  written  by 
the  defendant  to  Lo^  Sidmouth,  in  which  the  defendant  acknowledged  that  he 
was  the  author  of  this  paper,  and  had  transmitted  it  to  town  for  insertion  in  the 
newspapers.  Kirby  Park  is  a  mansion-house  and  residence  of  the  defendant,  a 
gendeman  of  fortune,  in  Leicestershire ;  the  defendant  was  seen  riding  on  horse* 
back,  in  Leicestershire,  on  the  22d  of  August  and  also  on  the  following  day. 
From  the  contents  of  the  paper,  it  appears  to  have  been  composed  in  some  haste, 
in  consequence  of  something  which  the  defendant  had  just  read  in  a  newspaper. 
*l(W)  '^^^  ^''  therefore,  'abundant  proof,  that  the  matter  was  composed  and 
-^  written  by  the  defendant,  in  Leicestershire ;  nor  is  that  fact  denied ;  and 
if  so,  the  paper  must  have  been  in  his  hands  or  power  in  Leicestershire,  when 
the  writing  was  finished.  It  was  further  proved,  that  on  the  23d  or  24th  of 
August  this  paper  was  delivered  to  Mr.  Brookes,  in  Middlesex.  Mr.  Brookes, 
a  friend  of  ihe  defendant,  was  the  witness  who  proved  this ;  and  the  further 
account  that  he  gave  of  the  matter  was,  that  the  paper  was  brought  to  him  by  a 
Mr.  Bickersteth,  in  an  envelope,  which  he  had  mislaid,  and  which  had  no  seal ; 
he  did  not  know  how  it  was  directed,  but  he  believed  that  it  might  be  directed 
to  Mr.  Bickersteth ;  and  he  said  that  it  had  the  words  ^  Pass  this  to  Mr.  Brookes,'* 
or  something  to  that  import.  It  is  to  be  observed,  that  this  witness  would  not 
take  upon  himself  to  say  that  the  envelope  was  directed:  he  only  said  ho 
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believed  it  might  be ;  nor  did  he  say  whether  the  words  were  written  widiia 
or  without  the  envelope.  Mr.  Bickersteth  was  not  called  by  the  prosecutor 
or  by  the  defendant ;  but  it  appeared,  from  the  testimony  of  Mr.  Brookes,  that 
the  prosecutor  did  not,  before  the  trial,  know  that  the  paper  had  ever  been  in 
the  hands  of  Mr.  Bickersteth,  for  Mr.  Brookes  declined,  at  the  trial,  to*  name 
the  person  from  whom  he  had  received  the  paper,  until  he  was  told  that  he 
must  do  so. 

The  defendant,  on  the  contrary,  knew  how  and  in  what  manner  he  had  parted 
with  the  paper ;  he  knew  that  hiB  trial  was  to  take  place  in  Leicestershire,  and 
he  came  to  the  trial  ready  to  object  to  the  county.  Upon  these  facts  the  ques- 
tion arises,  whether  the  jury  might  reasonably  infer  and  conclude,  in  order  to 
satisfy  the  locality  of  jurisdiction,  that  the  paper  had  passed  from  *the  r«i|» 
defendant  in  the  unsealed  envelope  to  Mr.  Bickersteth,  in  Leicester^  ^ 
shire,  as  the  judge  informed  them  they  might,  in  his  opinion,  do.  The  learned 
counsel  for  the  defendant  had  aigued  with  much  ability  at  the  trial,  in  the  hear- 
ing of  the  jury,  that  the  evidence  furnished  nothing  upon  which  any  inference 
could  be  dirawn  of  a  publication  of  any  kind  in  Uie  county  of  Leicester;  the 
jury  had  witnessed  the  examination  of  Mr.  Brookes,  who  was  the  agent  for 
th^  defendant,  for  transmitting  the  manuscript  to  the  editors  of  the  public  news- 
papers ;  diis  agency  is  acknowledged  by  the  defendant  in  his  letter  to  Lord 
Sidmouth.  I  have  considered  this  question  again  and  again,  and  with  much 
anxiety,  from  respect  to  the  different  opinion  entertained  on  this  point  by  my 
brother  Batlbt,  and  I  must  say,  that  in  my  opinion  the  premises  warranted  a 
tonclusion  that  the  paper  had  been  delivered  by  the  defendant  in  Leicestershire 
to  Mr.  Bickersteth,  in  the  state  in  which  the  latter  gendeman  delivered  it  to  Mr. 
Brookes.  The  learned  counsel  have  contended,  that  for  any  thing  that  appeared, 
the  paper  might  have  been  sealed  by  the  defendant  before  it  quitted  I^icester- 
shire ;  that  the  defendant  might  himself  have  carried  it  out  of  Leicestershire, 
and  delivered  it  in  some  other  county  to  Mr.  Bickersteth,  or  to  some  other  per- 
son, or  might  himself  have  put  it  into  some  post-office  out  of  Leicestershire. 
Now  Mr.  Bickersteth  might  have  proved  for  the  defendant  in  what  state,  and 
at  what  place,  and  in  what  manner  he  had  received  the  paper,  but  he  was 
not  called ;  and  as  I  have  before  observed,  this  was  a  question  which  the  de- 
fendant came  prepared  to  try,  so  that  there  was  no  surprise.  The  defendant 
was  a  member  of  parliament ;  he  might  have  sent  this  paper  free  of  postage, 
directly  to  Mr.  Brookes,  and  there  *was  no  apparent  reason  for  his  send-  r»i  aa 
ing  it  by  the  post,  or  otherwise,  to  Mr.  Bickersteth,  in  London,  to  give  ^ 
him,  (a  professional  gentleman,  as  he  is  described  to  be,  but  whose  place  of 
residence  does  not  appear,)  the  trouble  of  taking  it  in  person  to  Mr.  Brookes. 
The  paper  professes  to  have  been  written  in  haste,  and  it  appears  to  have  been 
intended  for  an  immediate  publication  in  the  newspapers.  It  is  dated  on  the  22d, 
and  appeared  in  at  least  one  morning  paper  on  the  25th.  Mr.  Brookes  said  he 
did  not  recollect  on  what  day,  nor  indeed  at  what  time  in  August  he  had  re- 
ceived the  paper ;  he  said  he  copied  and  sent  it  to  the  newspapers ;  this  must 
have  occupied  some  little  time.  It  cannot  have  been  delivered  to  Mr.  Brookes 
later  than  the  24th ;  at  what  time  it  was  finished  on  the  22d  does  not  appear ; 
the  distance  of  Kirby  Park  from  the  Stand  is,  I  suppose,  not  less  than  a  hun- 
dred miles,  but  that  matter  would  be  better  known  to  the  jury  than  to  me.  The 
defendant  was  proved  to  have  been  in  Leicestershire  on  the  22d  and  23d.  To 
have  presumed  tliat  he  had  himself  gone  out  of  the  county  to  deliver  this  paper, 
for  no  reason  apparent  or  suggested;  or  that  a  paper  delivered  by  a  private 
hand  unsealed,  and  not  appearing  to  have  been  sent  by  any  conveyance  requir- 
ing a  seal,  was  in  fact  sealed  before  it  was  dispatehed,  or  was  sent  by  any  other 
hand  or  conveyance,  than  the  hand  that  delivered  it,  would,  indeed,  in  my  opi- 
nion, be  to  draw  a  conclusion  without  any  premises  to  warrant  it  It  certainlv 
would  be  to  introduce  by  way  of  prenumption,  some  new  and  affirmative  matter 
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of  hci  not  found  in  the  evidence,  but  of  which,  if  really  existini^,  the  evi- 
dence was  in  the  knowledge  and  power  of  the  defendant  Then  why,  in  the 
*167l  ^^^"^  ^^  ^^  ^^^  explanation  and  proof  that  the  *nature  of  the  case  af- 

^  forded  of  a  delivery  out  of  the  county  or  in  a  sealed  cover,  or  to  another 
person,  if  the  fact  was  really  such,  might  not  the  jury  reasonably  decline  to 
presume  any  of  those  facts,  and  conclude,  from  the  proof  before  them,  that  the 
defendant  had  delivered  the  paper  to  Mr.  Bickersteth,  in  that  county  in  which 
alone  the  defendant  was  proved  to  have  been,  and  in  that  state  in  which  alone 
the  paper  ever  appeared  to  have  been  ?  I  can  discover  no  reason  why  that 
conclusion  might  not  be  drawn  ;  on  the  contrary,  I  think  it  might  reasonably 
be  drawn  as  a  legitimate  conclusion  from  the  proof  given,  in  the  absence  of  all 
contradiction. 

It  is  not  necessary,  to  sustain  the  verdict  on  this  point,  that  this  should  be  the 
only  conclusion  that  could  be  drawn  from  the  premises.  Matters  of  fact  are 
for  the  determination  of  the  jury ;  if  they  draw  a  conclusion  not  warranted  by 
the  premises  before  them,  it  is  our  duty  to  correct  their  error,  and  to  send  the 
case  to  another  trial ;  but  if  the  conclusion  is  a  reasonable  inference  from  die 
premises,  we  ought  not  to  disturb  their  verdict.  I  think  this  conclusion  the 
most  reasonable  inference  from  the  premises,  and  that  the  judge  was  perfectly 
justified  in  presenting  the  matter  to  the  jury  for  their  consideration,  in  this 
light,  with  a  strong  expression  of  his  own  opinion  in  favour  of  this  conclusion. 
I  have  given  my  opinion  thus  largely  on  this  point,  on  account  of  the  great 
importance  that  has  been  attached  to  it  in  the  course  of  this  cause,  and  this 
being  my  opinion,  I  might  forbear  to  advert  to  another  topic  that  has  been  ad- 
dressed to  us,  but  I  think  it  right  to  advert  to,  and  give  my  judgment  on  that 
miAQ-]  matter,  not  *only  on  account  of  its  general  importance,  but  because  the 

-^  particular  point  on  which  so  much  has  been  said,  and  to  which  I  have 
already  adverted,  would,  but  for  an  observation  made  by  my  learned  brodier  to 
the  jury  at  the  trial,  be  in  my  own  opinion  of  little  importance  on  the  question 
properly  brought  before  us,  which  is,  whether  there  ought  to  be  a  new  trial. 
By  presenting  the  mattet  to  the  jury,  in  the  mode  adopted  by  my  learned  bro- 
ther at  the  trial,  the  cause  was  put  as  to  the  point  of  publication,  on  an  issue 
much  more  favourable  to  the  defendant,  and  giving  him  a  much  greater  chance 
of  acquittal  pro  tanto  at  least,  than  the  law  required.  For  I  am  most  clearly  of 
opinion,  that  upon  the  facts  proved,  and  the  inference  necessarily  arising  out  of 
them,  and  also  that  upon  the  facts  taken  simply  by  themselves,  and  without 
deducing  any  other  fact  by  way  of  inference  from  them,  and  leaving,  therefore, 
as  to  this  part  of  the  case,  nothing  to  be  found  by  the  jury  that  is  not  already 
established,  the  defendant  might  lawfully  be  tried,  and  ought  to  have  been  found 
guilty  of  the  whole  charge  contained  ^n  this  information  in  the  county  of  Lei- 
cester. And  I  cannot  persuade  myself  to  think  that  the  court  would  be  justified 
in  granting  a  new  trial  for  the  purpose  of  having  certain  facts  specially  found, 
and  put  upon  the  record,  if  the  court  be  convinced,  as  I  in  my  judgment  and 
conscience  am  convinced,  that  upon  the  facts  so  found,  the  court  would  be 
bound  to  pronounce  the  defendant  guilty,  especially  in  a  case  wherein  that  was 
not  asked  at  the  trial.  What  are  the  facts  ?  The  defendant  wrote  the  libel  at 
his  own  mansion-house  in  Leicestershire  on  the  22d  of  August;  he  was  seen 
in  Leicestershire  riding  on  horseback  on  that  day,  and  also  on  the  following 
*1691  ^^^'  ^^  ^paper  was  delivered  to  Mr.  Brookes,  in  London,  by  a  third 

•J  person  on  the  23d,  or  at  the  latest  on  the  24th  August,  and  this  by  the 
authori^  and  procurement  of  the  defendant,  for  insertion  in  some  London  news 
papers.  Upon  these  facts,  can  any  man  hesitate  to  infer  that  the  defendant,  in 
some  way  delivered  the  paper  out  of  his  eustody  in  Leicestershire  that  it  might 
pass  to  London  ?  And  if  he  did  there  deliver  it  for  that  purpose,  such  a  deli- 
very was  at  the  least  a  commencement  in  Leicestershire,  of  the  traditio  or  aoi 
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of  publication.  Now  the  fact  of  such  a  delivery  in  Iieicestenhire,  can  scaioely 
be  called  an  inference,  for  it  is  nothing  more  than  saying,  that  the  defendant  did 
the  act  in  the  county  in  which  he  is  proved  to  have  been  on  the  day  on  which 
he  did  it,  he  not  appearing  to  have  been  out  of  the  county  on  that  day,  and  the 
act  being  such,  as  regard  being  had  to  his  rank  and  situation  in  Mfe,  would  in 
the  ordinary  course  of  things  take  place  at  his  own  house. 

But  it  is  said  to  be  possible,  that  he  may  have  carried  the  p»per  out  of  the 
county  in  his  pocket  and  have  parted  with  it  in  some  other  county ;  and  much 
has  been  said  in  the  argument  about  the  vicinity  of  Kirby  Park  to  the  borders  of 
some  other  county.  1  presume  the  distance  is  not  very  great,  and  some  of  the 
jury  would  probt^ly  be  acquainted  with  it.  1  admit  ihe  possibility  of  the  fwd 
suggested,  its  probability  1  utterly  deny.  But  if  I  should  even  go  further,  and 
having  first  converted  the  possible  into  the  probable,  should  then  take  another 
step  in  this  process  of  presumption,  and  assume  the  supposed  probable  to  be 
the  real  fact,  and  thus  at  length  conclude,  that  the  defendant  did  carry  the  paper 
out  of  Leicestershire  in  his  pocket,  and  deliver  it  from  his  hands  in  some  other 
county,  to  be  forwarded  to  *Mr.  Brookes,  I  should  still  be  bound  to  say,  rmtm 
that  the  defendant  might  lawfully  be  tried,  and  ought  to  have  been  con*  ^ 
victed  of  the  whole  of  this  charge  in  the  county  of  Leicester.  The  commence- 
ment of  the  traditio  or  delivery,  would  still  be  in  Leicestershire  by  the  act  of 
the  defendant  himself  carrying  the  paper  from  his  house  into  that  county,  in  its 
progress  to  Mr.  Brookes.  To  write  and  publish  a  libel  is  a  misdemeanor  com- 
pounded of  distinct  parts,  each  of  which  parts  (for  I  am  speaking  of  a  published 
libel)  being  an  act  done  in  prosecution  of  one  and  the  same  criminal  intention, 
is  a  misdemeanor.  And  where  a  misdemeanor  consists  of  such  distinct  parts, 
I  say,  without  doubt  or  hesitation,  that  the  whole  may  be  tried  in  that  county 
wherein  any  part  can  be  proved  to  have  been  done.  All  that  I  have  heard  from 
the  learned  gendemen  who  have  argued  the  case  on  the  part  of  the  defendant, 
and  have  presented  this  matter  to  the  court  in  every  various  view  that  ingenuity 
could  devise,  has  not  for  one  instant  raised  a  particle  of  doubt  in  my  mind ;  and 
having  no  doubt,  I  should  abandon  the  duty  of  my  office,  if  I  did  not  declare 
my  own  conviction,  and  act  judicially  upon  it. 

If  the  law  should  be  otherwise,  1  know  not  very  well  what  consequence  is 
to  follow.  At  one  time  it  was  argued,  that  the  trial  could  be  in  that  county 
alone  wherein  the  paper  was  received  and  read,  whidi  was  called  the  place  of 
the  publication.  U  this  be  true,  one  of  two  consequences  must  follow,  either 
the  party  must  be  convicted  of  ihe  whole  offence  in  the  latter  county,  and  then 
the  jury  of  that  county  will  inquire  into,  and  find  criminal  matter  committed  in 
another,  which  would  be  contrary  to  other  parts  of  the  argument  addressed 
to  us,  or  the  party  must  be  acquitted  of  the  writing ;  and  if  *the  latter  r«| »| 
alternative  be  correct,  then  an  author  can  never  be  punished  as  sudi  if  ^ 
he  happen  to  write  at  one  side  of  Temple  Bar  and  publish  at  the  other.  At  an- 
other time  it  was  contended,  that  in  the  case  supposed,  the  party  could  not  be 
tried  in  either  county,  or  in  other  words,  that  he  could  not  be  tried  at  all ;  and 
if  it  be  true  that  a  misdemeanor  can  be  tried  in  that  county  alone  wherein  every 
part  of  it  has  been  committed,  the  impossibility  of  any  trial  in  the  supposed 
ease,  would  be  a  conclusion  fairly  deducible  from  Uie  premises.  But  the 
conclusion  would  be  an  absurdity  in  the  law,  and  the  absurdity  of  the  conclusion 
proves  the  falsehood  of  the  premises. 

Felony  stands  on  a  very  different  ground  from  misdemeanor ;  and  the  asser- 
tion that  a  misdemeanor  can  be  tried  in  that  county  alone  wherein  every  part 
of  it  WAS  committed,  appears  to  me  to  have  been  built  upon  a  mistake  of  the 
true  gruttttd  and  reason  of  the  doctrine  in  felony.  This  mistake,  however,  is 
not  now,  and  therefore  in  no  degree  surprising,  for  we  find  in  many  of  our 
books,  and  even  in  the  preamble  of  the  statute  of  die  second  and  third  Edward 
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dy  e.  24)  expretsiomi  importing  that  a  jury  of  one  county  cannot  inquire  into, 
or  take  cognisance  of  any  fact  that  happened  in  another.  It  was  admitted  on 
tiic  present  argument,  that  the  generality  of  these  expressions  must  be  so  far 
restrained  as  to  confine  their  import  to  criminal  matter,  or  rather  to  a  part  of  the 
crime,  because  daily  experience  shows,  that  the  proof  of  introductory  or  expla- 
natory matter  occurring  in  either  county,  is  received  without  objectioa,  even  in 
cases  of  felony.  There  was  a  time,  however,  when  it  was  supposed  that  a  jury 
*1721  ^^^  °^^  ®^^"  ^  ^  ^^^  action  ^inquire  into  a  matter  that  did  not  take 
•^  place  in  their  own  county.  In  the  time  of  Henry  the  Seventh,  an  action 
of  debt  was  brought  upon  a  bond.  The  condition  of  the  bond,  according  to  the 
report  in  one  part  of  the  Year-book,  was,  that  if  a  certain  ship  should  sail  to 
Lynn,  and  from  thence  go  to  Norway,  and  return  from  Norway  to  London,  then 
tlie  bond  should  be  void ;  otherwise,  that  it  should  stand  good.  Now,  upon  this 
it  was  said,  that  as  Norway  was  a  place  ultra  mare,  no  jury  in  England  could 
try  or  know  whether  the  ship  had  been  in  Norway ;  that  die  fact  upon  which 
the  condition  depended  was,  therefore,  a  matter  not  triable ;  and  a  condition 
containing  matter  not  triable  was  the  same  as  a  void  condition,  and  that  where 
Uie  condition  of  a  bond  was  void,  it  was  the  same  thing  as  if  the  bond  was 
made  without  any  condition,  and  so  the  bond  must  stand  good  and  be  available 
88  a  single  bond ;  and  there  is  much  learned  and  subde  reasoning  upon  those 
points,  on  one  side  and  on  the  other,  and  the  case  was  adjourned.  So  easy  is 
it  for  men  to  perplex  themselves,  and  even  to  deduce  aLsurd  conclusions,  if 
once  a  false  proposition  be  admitted  as  true.  The  case  occurs  afterwards  in 
another  part  of  the  book  in  the  following  year,  and  there  the  condition  is  differ* 
ently  stated,  but  still,  in  such  a  way  to  make  the  return  from  Norway  material. 
It  appears  not  to  have  been  decided  at  that  time,  and  I  have  not  traced  the  final 
result     (10  H.  7,  fo.  22;  11  H.  7,  fo.  16.) 

The  true  ground  of  the  doctrine  in  felony  is  this ;  if  a  felony  be  compounded 
of  two  distinct  acts,  one  of  which  takes  place  in  one  county,  and  the  other  in 
another  county,  the  concurrence  of  both  being  necessary  to  constitute  the  felony, 
*1731  ^^  P&^  may  not  be  triable  in  *either,  because,  ex  hypothesi,  there  is  no 
•^  felony  committed  in  either.  The  case  of  a  stroke  in  one  county  and 
death  in  another,  was  considered  by  some  as  of  this  kind.  The  stroke  was  not 
a  felonious  act  at  the  time ;  and  the  death,  though  consequential  to  the  act  of 
the  striker,  seems  not  to  have  been  considered  by  them  as  properly  his  act,  and 
to  remedy  this  inconvenience,  the  statute  2  and  3  Edw.  6,  c.  24,  was  passed. 
It  seems  somewhat  extraordinary  that  the  preamble  of  this  part  of  the  statute 
should  be  expressed  in  the  terms  in  which  we  find  it,  because  (1  P.  C.  426)  Lord 
Halb  mentions  this  point  as  being  doubtful  at  the  common  law,  and  says  the 
more  common  opinion  was  that  the  party  might  be  indicted  where  the  stroke 
was  given,  and  in  the  same  page  there  is  a  re^rence  to  Coles^s  case,  Plowden, 
401,  to  show  that  a  general  pardon,  whereby  all  misdemeanors  are  pardoned, 
intervening  between  the  mortal  stroke  and  the  death  of  the  party  stricken,  doth 
pardon  the  felony  consequentially,  because  the  act  that  is  the  offence,  is  par- 
doned, though  it  be  not  a  felony  until  the  party  die. 

Ob(Pervations  of  the  same  kind  may  be  made  upon  the  ease  of  accessaries  in 
one  county,  whether  before  or  after  the  fact,  to  a  felony  committed  in  another 
county.  The  act  done,  whether  of  prior  advice  or  procurement,  or  of  subse- 
quent receipt  and  harbouring,  is  not  a  felonious  act,  if  taken  singly  and  by  itself; 
but  requires  the  concurrence  of  some  other  act,  to  give  the  felonious  character. 
Both  descriptions  ars  provided  for  by  the  same  statute,  though  the  preamble 
speaks  only  of  accessaries  af^r  the  fact ;  and  the  case  of  accessaries  before  Uie 
fact  does  not  seem  to  have  been  very  clearly  setded  at  the  common  law,  for  ac- 
*174l  ^^^'^  ^  ^  ^^^^^  ^n  Keilwey,  p.  67,  *it  appears  that  accessaries  before 
*  the  fact,  in  one  county,  to  a  murder  committed  in  another,  might  be  ar- 
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raigned  and  tried  in  the  county  where  the  murder  was  committed.  In  the  Tear- 
book,  9  Edward  4,  pi.  48,  there  is  a  case  of  a  person  indicted  in  Middlesex, 
for  there  procuring  one  I.  S.  to  commit  a  murder,  who  committed  it  in  Berks ; 
and  because  the  accessary  could  not  be  arraigned  until  the  principal  was  attaint- 
ed or  acquitted,  the  court  wrote  to  the  justices  and  coroners  of  Berks  to  certify 
whether  I.  8.  was  indicted  for  the  murder,  and  upon  a  return  that  he  was  not, 
the  accessary  was  discharged.  Now,  it  was  wholly  unnecessary  to  obtain  such 
a  certificate,  and  the  party  ought  to  have  been  discharged  immediately,  if  the 
indictment  against  him  in  Middlesex  could  not  be  sustained,  in  case  the  princi- 
pal  had  been  convicted  in  Berkshire.  In  the  case  of  the  appeal  of  robbery  re- 
ported in  Dyer,  fol.  88,  it  appears  to  have  been  the  opinion  of  one,  if  not  both 
the  judges  present,  that  the  procurer  of  a  felony  might  be  indicted  in  the  county 
where  his  procurement  was.  But  in  that  case  an  appeal  of  robbery  brought  in 
Wiltshire,  where  the  robbery  was  committed,  against  the  procurers  thereof  in 
London,  was  quashed ;  for,  says  Lord  Coke,  in  Bulwer^a  case,  7  Coke,  2  b, 
who  there  cites  this  case  of  the  appeal  from  Dyer,  *'in  case  of  felony,  which 
concerns  the  life  of  a  man,  every  act  shall  be  tried  in  the  proper  county  where 
the  act  was  in  truth  done.**  This  case  of  life,  though,  perhaps,  not  a  good  logical 
reason  for  a  distinction,  is,  undoubtedly,  a  ground  for  the  utmost  caution,  and  is 
well  known  to  have  operated  strongly  upon  the  minds  of  judges  in  all  times. 
It  has,  indeed,  led  in  some  cases  to  such  subtilty  and  refinement  of  construc- 
tion, and  to  the  giving  way  to  such  nice  and  formal  objections,  as  were  in  the 
opinion  *of  Lord  Hals  a  reproach  to  the  law.  But  as  the  reasons  which  r«i  .^g 
may  be  assigned  in  cases  of  felony  do  not  apply  to  other  cases,  so  nei-  ^ 
ther  has  any  instance  been  found  wherein  a  misdemeanor,  composed  of  acts  m 
different  counties,  each  act  being  in  itself  a  misdemeanor,  has  not  been  held 
wholly  triable  in  that  county  wherein  any  criminal  part  was  committed.  The 
case  of  the  seven  bishops,  which  was  referred  to  in  the  motion,  does  not  esta- 
blish any  thing  of  this  kind;  for  in  that  case,  which  was  an  indictment  in 
Middlesex,  there  was  not  at  any  period  of  the  trial,  any  proof  of  the  writing  in 
Middlesex,  nor,  for  a  very  long  period^  any  proof  of  a  publication  in  Middlesex. 
And  the  difficulty  as  to  the  locality  of  trial,  was  in  the  end  so  far  removed  as  to 
become  a  question  for  the  jury,  under  circumstances  to  which  I  need  not  now 
advert,  by  the  testimony  of  the  lord  president  of  the  council.  And  even  afler 
his  testimony,  the  identity  of  the  paper  was  to  be  collected  by  inference,  which 
was  not  objected  to.  The  doctrine  of  Lord  Cokb  in  3  Institute,  page  80,  in 
his  commentary  on  the  statute  4  James  1,  cap.  8,  was  applied  to  the  case  of 
felony.  I  will  now  refer  to  Buiwer^s  case,  and  the  authorities  there  cited,  pre- 
mising only  that  I  am  not  aware  of  any  authority  pointing  to  a  distinction 
between  local  actions  and  indictments  for  misdemeanors.  The  power  of  the 
jury  appears,  upon  principle,  to  be  not  less  limited  in  the  one  case  than  in  the 
other.  Btilwer's  case  was  an  action  brought  in  the  county  of  Norfolk,  for 
maliciously  causing  the  plaintifli'  to  be  oudawed  in  London,  upon  process  sued 
out  of  a  court  at  Westminster,  and  causing  him  to  be  imprisoned  in  Norfolk 
upon  a  capias  utf^gatum  directed  to  the  sheriff  of  that  county,  but  issued  at 
Westminster  It  was  ^objected  that  the  action  was  not  maintainable  in  ri^ija 
the  county  of  Norfolk,  but  the  contrary  was  decided,  because  where  L 
matter  in  one  county  is  depending  upon  matter  in  another  county,  the  plaintiff 
may  choose  in  which  county  he  will  bring  his  action,  unless  die  defendant 
should  be  prejudiced  in  his  trial.  And  of  this  proposition  numerous  instances 
are  there  cited  relating  to  actions,  some  of  which  were  then  considered  as  local, 
though,  perhaps,  they  might  not  be  so  now,  and  others  which  would  still  be  so 
considered.  Among  the  instances,  are  conspiracy  in  one  county  to  indict  a 
man  falsely,  followed  up  by  an  indictment  preferred  by  the  same  parties  in 
another  county ;  neglect  to  repair  a  wall  in  Essex,  whereby  the  plaintiff's  land 
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in  Middlesex  is  oyerflown ;  and  the  forgery  of  a  deed  in  one  connty,  and  pub- 
lication of  it  in  another.  This  last  instance  exactly  resembles  the  writing  of  a 
libel  in  one  county,  and  publication  of  it  in  anotlier,  and  is  less  strong  than  the 
writing  in  one  county  and  sending  or  carrying  from  thence  into  another,  in  order 
that  it  may  be  received  and  read.  For  the  sending  or  carrying  in  the  latter 
case,  is  Ihe  commencement  of  the  publication ;  the  receipt  and  reading  are  its 
consummation ;  the  sending  is  the  act  of  the  party,  and  so  also  is  the  carrying 
of  it,  if  it  be  carried  by  the  writer ;  and  the  melior  notitia  that  has  been  alluded 
to,  seems  lo  be,  as  it  regards  such  a  party,  in  the  county  in  which  his  own  acts 
are  done. 

A  Tery  early  instance  of  misdemeanor,  wherein  the  whole  matter  was  in* 
quired  into  in  one  county,  is  Danby^s  case,  in  2  Richard  3,  fo.  10,  cited  in  1st 
Pleas  of  the  Crown,  fo.  662.  The  proceedings,  to  an  outlawry,  consisting  of 
an  original  writ,  three  writs  of  capias,  and  a  writ  of  exigent,  had  been  altered, 
*1T71  ^^  ^^  erasure  of  *the  Christian  name  of  the  defendant,  who  was  therein 

J  called  John^  and  the  substitution  of  ffUliam  in  its  place.  This  altera- 
tion in  the  original  writ  was  made  by  one  person,  in  London,  and  in  the  several 
other  writs,  by  three  other  persons,  in  Middlesex.  The  whole  matter,  taken 
together,  was  considered  as  a  felony,  under  the  statute  of  8  Henry  6,  c.  12.  It 
seems  that  the  several  writs  were  considered  as  constituting  but  one  record ; 
and  this  offence,  ihus  committed  in  parts,  was  held  not  to  be  triable  as  a  felony; 
but  it  was  held,  that  the  one  offender  might  be  tried  in  London  and  the  others 
in  Middlesex  for  the  misprision,  which  was  accordingly  done,  and  they  were 
punished ;  and  though  it  may  be  true,  as  was  said  by  one  of  the  learned  coun- 
sel, that  the  whole  act  of  the  person  tried  in  London,  was  committed  there ;  yet 
it  seems  to  have  been  thought  necessary  to  prove  all  that  had  occured  in  Mid- 
dlesex. A  part,  viz.  the  issuing  of  the  writ,  was  certainly  necessary,  but  this 
was  no  criminal  part;  and  the  case  ia  not  so  material  in  itself,  as  for  the  observa^ 
tions  made  upon  it  by  Lord  Hals.  <*  And  yet  observe,"  saith  he,  "  the  felony 
was  one  entire  felony,  committed  in  two  counties,  and  so  neither  inquirable 
nor  determinable  in  one  county ;  for  the  jury  of  that  county  cannot  take  notice 
of  part  of  the  fact  committed  in  another ;  and  yet  the  misprision  of  that  felony 
was  inquirable  and  punishable  in  either  county,  where  but  part  of  the  felony 
was  committed ;  and  yet  the  jury,  in  that  case,  must  take  notice  of  the  entire 
felony,  part  whereof  was  committed  in  another  county.**  The  expression  mis- 
prision of  felony,  does  not  seem  to  be  very  correctly  used  in  this  case ;  for 
*1781  ™^P^i^°  o^  felony  is  the  concealment  of  a  felony,  ^knowing  it  to  have 

-'  been  committed  by  another.  This  was  the  case  of  acts  done  by  Uie 
parties  themselves. 

In  the  case  of  T7u  X^ng  v.  fFUliamSf  in  2  Campbell,  505,  which  is  reported 
to  have  been  an  indictment  in  Middlesex,  for  sending,  but  was,  in  fact  (as 
appears  by  the  record),  an  indictment  for  composing  and  writing,  and  causing 
to  be  composed  and  written,  and  sending  and  delivering,  and  causing  to  be  sent 
and  delivered,  a  libellous  letter,  with  intent  to  provoke  a  challenge ;  the  letter 
being  sealed  up,  was  put  into  the  post-office,  by  the  defendant,  in  Westminster, 
addressed  to  the  prosecutor,  in  London,  who  received  it  there.  Objection  being 
taken,  that  there  was  not  any  evidence  of  an  offence  committed  in  Middlesex, 
Lord  Ellenborouoh  said  there  was  a  sufficient  publication  in  Middlesex,  by 
putting  the  letter  into  the  post-office  there,  with  intent  that  it  should  be  deliver^ 
to  the  prosecutor  elsewhere.  In  the  case  of  7^e  Xing  v.  Watson^  1  Camp- 
beU,  215,  the  prosecutor  failed  in  proving  that  the  first  letter  was  put  into  the 
post-office  in  Middlesex,  and  it  was  received  in  another  county.  Mr.  Justice 
Grosx,  in  delivering  the  judgment  of  the  court,  in  77^  ^ng  v.  Brisae  and 
Another^  4  East,  171,  says,  «*  There  seems  no  reason  why  the  crime  of  con« 
■piracy,  amounting  only  to  a  misdemeanor,  may  not  bo  tried,  wherever  on^ 
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difltmet  overt  act  of  conspiracy  ia,  in  fact,  committed,  aa  well  aa  the  crime  of 
treason.  In  7^  ^^g  v.  Bowes  and  Otheri^  the  trial  proceeded  upon  tfaie 
principle ;  where  no  proof  of  actual  conspiracy,  embracing  aO  the  several  con* 
spirators,  was  attempted  to  be  given,  in  Middlesex,  where  the  trial  took  pfaice, 
and  where  the  individual  actings  of  some  of  Uie  conspirators  were  whdly  con* 
fined  to  other  *counties  than  Middlesex ;  but  still  the  conspiracy,  aa  rmi^a 
against  all,  having  been  proved,  from  the  community  of  criminal  pur-  ^ 
pose,  and  by  their  joint  co-operation  in  forwarding  Uie  objects  of  it  in  differ* 
ent  places  and  counties ;  the  locality  required  for  Uie  purpose  of  trial,  was 
holden  to  be  satisfied  by  overt  acts  done  by  some  of  them,  in  prosecution  of  the 
conspiracy  in  the  county  where  the  trial  was  had."  Another  instance  of  diia 
kind,  is  the  decision  of  the  judges,  in  the  case  of  T^e  King  v.  Buttery ;  he 
was  indicted  on  the  statute  of  30  Geo.  2,  c.  24,  s.  1,  for  obtaining  money  by 
false  pretences.  The  language  of  the  statute  makes  the  offence  to  constat  in 
obtaining  the  money,  and  not  in  using  any  false  pretence,  whereby  money  ahall 
be  obtained.  The  indictment  was  in  Herefordshire,  the  false  pretence  was  in 
Herefordshire;  but  the  money  was  received  in  Monmouthshire;  the  judges 
thought  the  indictment  was  laid  in  the  wrong  county ;  they  did  not  think  the 
party  not  indictable  at  all,  which  they  ought  to  have  done,  if  the  proposition 
addressed  to  us  be  true,  because  the  pretence  which  was  necessary  to  constitute 
the  crime  was  in  one  county  and  the  receipt  in  another ;  and  ao  there  vras  no 
entire  crime  in  either.  The  instances  of  treason  which  were  alluded  to  by  Mr. 
Justice  Gross,  are  well  known ;  see  1  East's  Pleas  of  the  Crown,  130 ;  and 
they  go  this  length,  viz.,  that  one  witness  to  an  overt  act  in  the  county  whereia 
the  indictment  is  preferred,  is  sufiicient,  if  another  overt  act  in  another  county 
be  proved  by  another  witness ;  and  so,  as  there  can  be  no  conviction,  but  by 
the  testimony  of  two  witnesses,  the  jury  must  take  cognisance  of  criminal  mat- 
ter committed  out  of  their  county,  as  the  foundation  of  a  conviction ;  and  treason 
and  misdemeanor  are  alike  distinguishable  from  *felony,  on  the  ground  p»|o|| 
that  I  have  already  mentioned,  viz.,  that  each  act  is  an  offence  of  the  ^ 
same  species  with  every  other  and  with  the  whole ;  whereas  an  act  requiring  the 
concurrence  of  some  other  act  or  matter,  to  constitute  a  felony,  may  not  be  in 
itself  a  felony,  and  may  either  be  an  offence  of  a  different  nature,  punishable  ae 
such,  or  lose  its  character  by  merger  in  the  other  act  or  matter,  ao  as  to  be- 
come dispunishable,  for  want  of  the  locality  necessary  to  a  trial. 

In  cases  of  felony,  the  legislature  has,  on  more  than  one  occasion,  intervened 
to  prevent  tfte  failure  of  justice,  occasioned  by  the  rule  to  which  I  have  adverted. 
I  am  not  aware  that  the  legislature  has  interposed  in  any  case  of  misdemeanor ; 
and  I  cannot  help  thinking  that  the  absence  of  any  such  enactment  furnishes 
an  argument  to  show  that  nothing  of  this  kind  has  been  thought  necessary,  and 
that  it  has  been  generally  understood  that  a  conviction  for  a  misdemeanor  might 
take  place  in  the  county  wherein  any  such  part  thereof  as  I  have  mentioniBd 
should  have  been  committed,  for  otherwise  there  would,  in  many  cases,  be  a 
great  failure  of  justice.  I  cannot,  therefore,  do  otherwise  than  say  I  am  of  opi- 
nion in  the  way  I  have  expressed  myself,  and  for  the  reasons  I  have  given  that 
if  any  such  part  of  an  entire  misdemeanor  be  proved  to  have  been  done  in  the 
county  in  which  the  indictment  is  preferred,  there  is  enough  to  satisfy  the  loca- 
lity of  trial,  and  here  there  is  not  only  the  fkct  of  composing  the  paper  in  the 
county  of  Leicester  but  some  act  must  have  been  done  by  Sir  F.  Burdett  by 
delivering  the  paper,  or  carrying  it  himself  out  of  that  county.  Some  act  must 
have  been  done  in  that  county  as  the  commencement  of  sending  it  for  pub- 
lication. 

*The  next  ground  taken  in  support  of  the  motion  for  a  new  trial  was,  r«|ai 
diat  the  learnt  judge  had  rejected  evidence  offered  at  the  trial  to  prove  ^ 
that  some  of  the  king's  subjects  had  been  killed  and  wounded  by  the  dngoona  oa 
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the  16&  Atigati,  or,  in  otfier  words,  that  eyidence  of  the  truth  of  the  fact,  alleged 
in  the  libel  as  the  foundation  and  cause  of  the  remarks  therein  contained,  was  ten- 
dered and  refused.  I  am  of  opinion,  that  this  evidence  was  projperly  refused*  The 
whole  history  of  the  law  of  libel  shows  that  such  evidence  has  been  almost  invar 
riaUy  refused  on  all  occasions  of  criminal  prosecution  for  slanderous  observations 
and  remarks  upon  the  administration  of  the  government,  or  upon  the  conduct  of 
public  or  private  men.  The  reason  of  this  part  of  the  law  has  been  so  often 
explained,  that  it  is  altogether  unnecessary  to  enter  into  it  at  present  I  will 
only  quote  the  opinion  of  one  of  the  most  eloquent  writers  of  antiquity,  who 
united  the  characters  of  philosopher  and  statesman.  Cicero  having  cited  the 
law  of  the  twelve  tables,  made  for  the  punishment  of  any  one, "  qui  carmen  con- 
didisset  quod  infamiam  faceret  flagitiumve  alteri,"  immediately  subjoins  *f  Pr«e- 
dare  judiciis  enim  ac  magistratuum  disceptationibus  legitimis  propositam  vitani« 
non  poetarum  ingeniis,  habere  debemus,  nee  probrum  audire  nisi  ea  lege  ut  re- 
spondere  liceat  et  judicio  defendere.'*  The  case  of  the  Seven  Bishops  has  been 
mentioned  as  an  instance  of  evidence  received  on  the  part  of  a  defendant ;  but 
in  that  ease  the  evidence  wa«  not  offered  to  prove  any  matter  of  fact  mentioned 
in  the  supposed  libel,  which  was  a  petition  to  the  king,  but  to  show  that  the 
king  had  not  the  power  of  dispensing  with  an  act  of  parliament,  which  was 
•1821  ^*^*®^  ^^  ^^^ »  ^^^  *^®  evidence  consisted  of  *the  records  of  proceedings 
-I  in  parliament,  and  was  addressed  to  the  court  rather  than  to  the  jury. 
The  case  of  Mr.  Home,  tried  before  my  Lord  Mansfield,  was  also  quoted, 
as  an  instance  of  reeeiving  evidence  of  facts.  Upon  looking  into  that  case,  it 
appears  tiiat  Mr.  Home,  who  conducted  his  own  defence,  did  not  open  his  evi- 
dence to  die  jury,  as  usual,  but  sat  down  without  proposing  to  call  any  witnesses ; 
and  when  he  afterwards  proposed  to  call  some,  and  the  attorney-general  object: 
ed.  Lord  Mansfield  said,  <*  You  had  better  not  object ;  you  had  better  hear 
his  witnesses."  And  they  were  accordingly  examined.  Such  an  instance  can, 
in  my  opinion,  be  of  no  avail  against  the  current  of  prior  and  subsequent  prac- 
tice ;  it  certainly  can  be  of  no  avail  against  the  opinion  of  the  judges,  delivei^ 
in  the  House  of  Lords,  in  answer  to  a  question  on  this  particular  point,  pro- 
pounded to  them  by  the  house  on  the  occasion  of  the  passing  of  the  statute  32 
6.  3,  c.  60,  commonly  called  the  Libel  Bill ;  and  the  still  more  important  fact 
that  the  legislature  having  its  attention  directed  to  this  subject  at  that  time,  lefl 
the  law  in  this  respect  in  the  situation  wherein  the  judges  reported  it  to  stand. 
Another  case,  that  occurred  before  me,  was  also  referred  to ;  in  that  case,  how- 
ever, the  truth  was  not  offered  in  evidence  by  way  of  defence,  but  the  evidence 
of  the  fiedsehood  was  adduced  by  the  prosecutor,  as  necessary  to  support  the 
charge.  No  objection  was  made  on  the  part  of  the  defendant ;  and  although  I 
was  not  free  finom  doubts  in  my  own  mind,  yet,  adverting  to  the  particular 
nature  of  the  supposed  libel,  which  contained  littie  more  than  a  narrative  of 
certain  facts,  supposed  to  have  taken  place  in  one  of  the  West  India  islands,  I 
*183l  ^^^  ^^^  think  myself  warranted  in  interposing  *under  the  very  peculiar 
•^  circumstances  of  that  case ;  and,  having  received  evidence  of  the  false- 
hood, I  should,  most  undoubtedly,  have  received  evidence  of  the  truth,  if  any 
such  had  been  offered,  on  the  part  of  the  defendant. 

Anotiier  ground  of  the  motion  was,  that  the  learned  judge  gave  his  own  opi- 
nion to  the  jury  upon  the  character  of  the  publication  in  question,  expressing 
himself  at  the  same  time  somewhat  to  this  effect :  You  are  to  say  whetiier  you 
will  adopt  this  opinion  or  not ;  and  unless  you  are  satisfied  that  I  am  wrong, 
you  will  take  the  law  from  me.  This  was  supposed  to  be  contrary  to,  or  at 
least  beyond  the  duty  of  the  judge,  as  prescribed  by  the  statute  to  which  I  have 
just  alluded ;  it  was,  however,  in  my  opinion,  not  only  not  contrary  to  or  be- 
yond the  duty  of  the  judge  as  prescribed  by  that  statute,  but  in  strict  conformity 
Id  it.     The  clauses  of  the  statute  have  been  referred  to.   If  the  judge  is  to  give 
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his  opinion  to  the  jury*  as  in  other  criminal  cases,  it  must  be  not  only  compe- 
tent but  proper  for  him  to  tell  the  jury,  if  the  case  will  so  warrant,  that  in  hia 
opinion  the  publication  before  them  is  of  the  character  and  tendency  attributed 
to  it  by  the  indictment ;  and  that,  if  it  be  so  in  their  opinion,  the  publication  is 
an  offence  against  the  law.  This  has  been  repeatedly  done  by  different  judges 
within  my  experience,  and  I  am  not  aware  of  any  instance  in  which  it  has  been 
omitted.  The  contrary  has  sometimes  occurred,  in  cases  where  the  judge  has 
tliought  that  the  matter  of  the  publication  was  innocent ;  but  those  cases  also 
are  instances  of  an  opinion  given,  and  not  of  silence  on  the  part  of  the  judge, 
as  to  the  law  of  the  case.  The  statute  was  not  intended  to  confine  the  matter 
in  issue  exclusively  to  the  jury  *  without  hearing  the  opinion  of  the  judge,  r«|g^ 
but  to  declare  that  they  should  be  at  liberty  to  exercise  their  own  judg*  ^  - 
ment  upon  the  whole  matter  in  issue,  afier  receiving  thereupon  the  opinion 
and  directions  of  the  judge.  For  these  reasons  I  am  of  opinion  that  the  rule 
ought  to  be  discharged. 

Best,  J.  I  entirely  agree  with  my  lord  chief  justice  and  my  brother  Hol- 
ROTD,  in  the  opinion,  that  if  a  libel  be  written  in  one  county  and  published  in 
another,  the  libeller  may  be  prosecuted  in  either. 

Rule  discharged. 


CAMELO  V.  BRITTEN. 

# 

A  license  for  the  exportation  of  gunpowder  was  granted  on  the  petition  of  A.  B.  on  behalf  of 
himself  and  others,  on  condition  that  the  merchant  exporter  should  rive  a  certain  security 
therein  mentioned.  A.  B.,  the  manufacturer  of  the  gunpowder,  sola  it  to  C.  D.,  and  con- 
tracted to  deliver  it  free  on  board  a  ship :  Heldt  that  the  condition  of  this  license  was  not 
complied  with  by  A.  B.'s  giving  the  required  security,  he  not  being  the  merchant  exporter 
wit  hin  t  he  meanmg  of  the  license.  ( 

Action  on  a  policy  of  assurance,  dated  on  30th  January,  1817,  effected 
in  the  name  of  the  plaintiff  at  and  from  London  to  Pemambuco,  to  wait  orders 
to  enter  there  or  proceed  for  Maranham,  by  the  policy  the  insurance  was  ex- 
pressed to  be  on  wine,  shot,  lead,  gunpowder,  and  goods  in  bales  and  cases, 
valued  at  2500/.,  at  a  premium  of  50s.  per  cent.  The  first  count  of  the  decla- 
tion  alleged  that  the  defendant  subscribed  the  policy  for  200/. ;  that  the  plaintiff 
was  interested ;  that  the  ship  sailed  with  the  goods  insured  on  board,  and  that 
afterwards,  to  wit,  on  the  15th  April,  the  said  ship  or  vessel  with  the  said  goods 
and  merchandises  on  board  thereof,  arrived  off  Pemambuco  aforesaid ;  and  that 
afterwards,  and  before  the  said  ship  or  vessel  could  enter  Pemambuco  aforesaid, 
and  during  the  continuance  *of  the  said  voyage ;  to  wit^  on  the  day  and  year  p^.  ^^ 
last  aforesaid,  the  said  ship  or  vessel  with  the  said  goods  and  merchandises  ^ 
on  board  thereof  as  aforesaid,  was  with  force  and  arms  arrested,  seized,  and  de- 
tained by  certain  officers  and  subjects  of  the  King  of  Portugal,  and  carried  to  a 
certain  other  port ;  to  wit,  the  port  of  Bahis.  And  that  a&rwards,  to  wit,  on 
the  22d  May  in  the  year  afore8aid,'at  Bahia  aforesaid,  the  said  goods  and  mer- 
chandises Were  condemned  and  confiscated ;  and  thereby  the  said  goods  and 
merchandises  became  and  were  wholly  lost  to  the  plaintiff.  The  second  count 
alleged  the  loss  generally  by  seizure  and  detention.  Plea,  general  issue.  The 
cause  was  tried  before  Abbott,  G.  J.,  at  the  sittings  at  Guildhall,  before  Easter 
term,  1819,  when  the  jury  found  a  verdict  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  on  the  following  case. 

The  defendant  subscribed  the  policy  for  200/.,  and  the  plaintiff  was  interest- 
ed in  the  goods  insured.  The  plaintiff  is  by  birth  a  Portuguese  subject,  but 
has  been  domiciled  in  London,  and  has  carried  on  trade  there  as  merchant  since 
the  year  1809.  Pemambuco  and  Maranham  are  parcel  of  the  dominions  of  the 
crown  of  Portugal.     The  Venus,  the  ship  mentioned  in  the  policy,  was  diar- 
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tered  by  Messrs.  Josling,  Allen,  and  Freneira,  Portuguese  merrhants  in  London 
in  January,  1817,  to  carry  out  a  cargo  of  sundry  merchandise  to  Pemambuco 
and  Maranham,  and  to  bring  back  a  return  cargo.  The  goods  insured  consisted 
of  9  hogsheads  of  Madeira  wine,  6  pipes  of  red  wine,  30  barrels  of  small,  or 
bird  shot,  4  rolls  of  sheet  lead,  10  cases  and  14  bales  of  manufactured  goods,  and 
*1R61  barrels  of  gunpowder.   For  a  number  of  years  past,  gunpowder  *has 

-^  been  usualy  shipped  from  this  country  to  Pernambuco  and  Maranham, 
and  imported  there,  but  if  the  Portuguese  government  did  not  choose  to  pur- 
chase such  gunpowder,  the  shipper  was  obliged  to  re-export  it,  unless  in  occa- 
sional instances,  where  a  sale  to  other  people  has  been  adlowed  by  that  govern- 
ment The  form  of  shipping  goods,  including  gunpowder,  in  London,  on  a 
voyage  to  Pemambuco  and  Maranham,  has  been  to  exhibit  the  cockets  and 
manifest  at  the  office  of  the  Portuguese  consul,  who  certifies  the  same,  and 
affixes  his  consular  seal  to  them.  The  cockets  and  manifest  so  certified,  pro- 
ceed with  the  ship,  and  must  be  delivered  at  the  custom-house  at  the  destmed 
port,  befoijs  the  ship  is  admitted  to  entry.  Copies  of  them  are  likewise  sent  by 
the  Portuguese  consul  in  London,  to  the  custom-house  at  the  port  of  destination, 
by  the  first  opportunity.  The  Venus  was  cleared  in  this  form  at  the  office  of 
the  Portuguese  consul,  for  the  voyage  in  question.  She  carried  400  barrels  of 
gunpowder,  300  having  been  shipped  by  Josling,  Allen,  and  Freneira,  on  their 
own  account,  and  the  remaining  100  on  account  of  the  plaintifiT.  The  cockets 
and  manifest  of  the  whole  cargo  were  certified  in  the  manner  above  stated,  and 
proceeded  with  the  ship  to  be  exhibited  to  the  custom-house  at  Pemambuco. 
The  whole  of  the  gunpoAvder  was  manufactured  in  this  country  by  one  Mark 
Fossett,  and  sold  by  him  to  the  house  of  Josling,  Allen,  and  Freneira,  and  to  the 
plaintiff.  Mark  Fossett,  who  usually  applied  for  licenses  for  the  exportation 
of  gunpowder,  manufactured  by  himself,  was  employed  by  Josling,  Allen,  and 
Freneira,  and  the  plaintifi",  to  procure  a  license  for  die  exportation  of  the  400 
barrels  of  gunpowder,  to  be  shipped  in  the  Venus,  and  procured  a  license  from 
*l«7l  ^[ovemment,  'of  which  the  following  is  a  copy  :  "  At  the  council-cham- 

J  ber,  Whitehall,  the  25th  January,  1817.  Present,  the  Lord  of  his 
Majesty's  Most  Honourable  Privy  Council:  Whereas,  there  was  this  day  read 
at  ^e  board,  the  humble  petition  of  Mark  Fossett,  on  behalf  of  himself,  and 
other  persons,  praying  leave  to  export  500  barrels  of  gunpowder  from  London 
to  Pemambuco,  on  board  the  British  ship  Venus,  Lawson  master :  which  peti- 
tion being  taken  into  consideration,  it  is  hereby  ordered  in  council,  that  the 
petitioners  be  permitted  to  export  the  quantity  of  gunpowder  above  mentioned, 
from  London  to  Pemambuco,  on  board  the  said  ship,  provided  the  merchant 
exporter  do  first  give  security  by  bond  to  the  proper  officers  of  the  customs, 
with  two  other  able  and  sufficient  sureties  (of  whom  the  master  of  the  ship  to 
be  one)  to  be  approved  of  by  the  said  officers  of  the  customs,  in  six  times  the 
value  of  the  gunpowder,  to  export  the  same  to  the  place  proposed,  and  none 
other ;  and  to  produce  a  certificate  within  eighteen  months  from  the  date  of  the 
bond,  from  the  British  consul  or  vice-consul  of  Pemambuco,  of  the  gunpowder 
having  been  all  duly  landed  at  that  place ;  which  certificate  the  commissioners 
of  the  customs  are  required  to  transmit  to  the  lords  commissioners  of  his 
Majesty's  treasury,  in  order  to  be  laid  before  this  board.  And  in  failure  of  the 
production  of  such  certificate  within  the  time  limited  by  this  order,  the  bond  so 
entered  into  to  be  put  in  suit ;  and  the  right  honourable  the  lords  commissioners 
of  his  majesty's  treasury  are  to  give  the  necessary  directions  herein  accordingly. 

(Signed^  James  Buller." 

On  the  29th  January,  a  bond  for  7200/.,  in  tne  common  form,  to  his  ma- 
*1881  i*^^y^  ^^  executed  by  the  said  'Mark  Fossett,  Henry  Cooper,  and 

■^  James  Lawson,  the  master  of  the  said  ship.  The  condition  was  as 
follows :  *'  Whereas,  by  an  order  in  council,  dated  25th  January,  1817,  permit* 
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ting  Mark  Fossett,  on  behalf  of  himself  and  others,  to  export  500  barrels  of 
gunpowder  to  Pemambuco,  on  board  the  British  ship  Venus,  Lawson  master, 
provided  the  merchant  exporter  shall  first  give  security,  by  bond,  to  the  proper 
officers  of  the  customs,  with  two  other  able  and  sufficient  sureties,  of  whom  the 
master  of  the  ship  to  be  one,  to  be  approved  of  by  the  said  officers  of  the  cus- 
toms, in  six  times  the  value  of  the  said  gunpowder,  to  export  the  same  to  the 
place  proposed,  and  none  other ;  and  to  produce  a  certificate,  within  eighteen 
months  from  the  date  of  the  bond,  from  the  British  consul  or  vice-consul,  at  Rio 
Janeiro,  of  the  said  gunpowder  having  been  all  duly  landed  at  that  place :  And 
whereas  the  said  Mark  Fossett,  this  day,  entered  outwards,  at  the  custom-house, 
London,  on  board  the  above  ship  Venus,  James  Lawson,  for  Pemambuco,  400 
barrels  of  gunpowder.  Now  the  condition  of  this  obligation  is  such,  that  if  all 
the  said  gunpowder  shall  be  exported  to  Pemambuco,  and  a  certificate  of  the 
due  landing  the  same  at  that  place,  produced  within  eighteen  months  from  the 
date  hereof,  from  the  British  consul  or  vice-consul,  then  the  obligation  to  be 
void  and  of  none  effect,  or  else  to  remain  and  be  in  full  force  and  virtue.'* 
The  above  bond  was  approved  of  by  the  proper  officers  of  the  customs,  and  the 
gunpowder  was  thereupon  allowed  to  be  shipped.  The  clerk  to  the  person 
who  supplied  the  bird-snot  proved  that  it  was  not  considered  as  warlike  stores. 
The  goods  of  the  plaintiff,  being  shipped  on  board  the  said  vessel,  were  all 
consigned,  on  his  account,  to  Manoel  Ribeiro  das  Silva  at  ♦Pemambuco.  r«i  gg 
The  ship  sailed  on  the  voyage,  insured  on  the  4th  February^  1817,  and  ^ 
was  obliged  to  put  into  Spithead,  where  she  was  detained  by  contrary  winds 
till  the  12th  March,  when  she  again  proceeded  for  Pemambuco.  On  ^e  15th 
April  she  made  the  land,  eight  miles  to  the  northward  of  Pemambuco,  and  stood 
to  the  southward  to  make  the  port.  The  master  hoisted  English  colours,  and 
made  the  usual  signal  for  a  pilot  No  pilot  came  on  board,  but  two  Portuguese 
ships  of  war  were  seen  standing  in  for  the  roads  of  Pemambuco,  and  the  master 
of  the  Venus  steered  towards  them  to  make  inquiries  respecting  the  anchorage, 
being  a  stranger  to  the  place.  When  the  Venus  approached  the  Portuguese 
ships,  one  of  them  fired  a  shot  at  her,  and  sent  a  boat  to  board  her.  An  officer 
arid  several  men  from  such  boat  did  immediately  board  her.  This  officer  asked 
Captain  Lawson  where  he  was  bound  to,  and  upon  his  saying  to  Pemambuco, 
the  officer  told  him  his  ship  must  not  go  into  Pemambuco,  btit  must  come  to 
anchor  between  the  two  ships  of  war.  The  said  officer  immediately  took  pos- 
session of  the  Venus,  and  desired  one  of  his  men  to  take  the  helm,  who  did  so 
accordingly,  and  she  was  thereupon  brought  to  anchor  between  the  two  ships 
of  war.  The  Portuguese  officer  then  compelled  the  captain  to  deliver  up  all 
the  ship's  papers,  and  to  go  on  board  one  of  the  ships  of  war  called  the  Spirito 
Santo.  The  papers  were  inspected  by  the  officers  of  that  ship,  put  into  a  bag, 
and  delivered  to  the  prize-master.  The  same  evening,  the  captain  was  affain 
sent  on  board  the  Venus,  and  the  person  to  whom  the  ship's  papers  were  deli- 
vered, with  eight  Portuguese  sailors,  went  on  board  likewise,  and  took  com- 
mand of  the  Venus  as  prize-master ;  eight  of  her  crew  were  at  the  same  time 
taken  out  and  sent  on  board  the  ships  of  war.  *0n  the  following  mora-  r«|gQ 
ing  the  Venus,  under  the  command  of  the  prize-master,  sailed  for  Bahia,  ^ 
a  Portuguese  settlement,  where  she  arrived  on  the  2l8t  April.  As  soon  as  she 
was  anchored  in  the  bay,  several  boats,  containing  officers  of  various  descrip- 
tions, came  alongside,  and  the  officers  entered  and  remained  on  board.  On  the 
23d  April  she  was  removed  higher  up  the  harbour,  and  on  the  28th  a  soldier 
was  put  on  board  as  a  sentinel,  and  was  relieved  night  and  morning.  On  the 
30th  April  and  3d  May  several  custom-house  officers,  and  about  thirty  men, 
seized  and  carried  away  from  on  board  the  Venus  the  400  barrels  of  gunpow- 
der, and  conveyed  them  to  the  fort  at  Bahia.  The  whole  of  the  cargo  was 
removed  in  the  same  manner  between  that  day  and  the  0th  May,  a  sentiiiel 
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remaining  on  K^ard  till  then,  when  he  waa  withdhtwn.  Neither  Ae  captain 
nor  the  mate,  nor  any  of  the  crew  of  the  Venus,  was  ever  cited  in  or  made 
party  to  any  judicial  proceedings  respecting  the  said  goods,  or  was  ever  exa- 
mined as  a  witness  in  any  court  of  justice,  or  upon  interrogatories,  at  Bahia  or 
elsewhere,  respecting  the  goods.  When  the  captain  arrived  off  Pemambuco,  he 
did  not  know,  nor  had  he  received  any  notice  or  heard,  that  Pemambuco  had 
been  or  declared  to  be,  or  was  in  a  state  of  blockade,  and  he  first  heard  of  such 
blockade  two  days  afler  being  taken  possession  of  by  the  Portuguese  ships  of 
war.  An  insurrection  broke  out  at  Pemambuco  in  Febmary,  and  was  not 
heard  of  in  London  till  June.  As  soon  as  the  plaintiff  heard  of  the  ship  being 
seized  (viz.  on  the  26th  June,  1817,)  he  gave  notice  of  abandonment  to  the  de- 
fendant and  the  other  underwriters  on  the  policy. 
*1011       *'^c  case  then  stated  a  proclamation  of  the  Prince  Regent,  dated  the 

^  2d  January,  1817,  prohibiting  the  exportation  of  gunpowder  without 
license,  to  certain  places  therein  mentioned,  amongst  which  were  the  territories 
of  the  King  of  Portugal,  in  America.  The  case  then  set  out  the  sentence  of  a 
court,  describing  itself  as  a  supreme  court  of  judicature  at  Bahia,  stating,  that  it 
appeared  from  the  proceedings  before  them,  that  the  English  brig  Venus  beinff 
bound  to  the  port  of  Pemambuco,  with  a  cargo  consisting  of  400  barrels  of 
gunpowder,  and  other  warlike  stores,  at  a  time  when  the  port  was  under  block 
ade,  in  consequence  of  an  insurrection  of  its  inhabitants,  the  said  brig  was  de- 
tained and  ordered  to  be  sent  into  the  port  of  this  city,  by  reason  of  the  400 
barrels  of  English  gunpowder  which  she  was  so  conveying  to  a  blockaded  porty 
being  an  article  expressly  prohibited,  and  declared  to  be  contraband  by  the 
decree  of  the  26th  Febuary,  1810;  and  the  laders  and  owners  of  such  article 
being  consequently  comprehended  and  included  in  the  penalties  imposed  by 
the  letters-patent  of  the  5th  January,  1785,  against  all  dealers  in  contraband  arti- 
cles. The  decree  then  proceeded  to  condemn  the  gunpowder.  The  case  was 
aigued  in  last  Hilary  term. by 

Campbell,  for  the  plaintiff.  Prima  facie,  the  underwriters  in  this  case,  are 
liable  for  a  total  loss  with  benefit  of  salvage.  The  ship  was  captured,  the 
goods  insured  were  taken  from  the  possession  of  the  master  and  crew,  and  never 
were  restored,  and  there  was  a  notice  of  abandonment  The  first  objection 
anticipated  is,  that  the  loss  arises  from  the  act  of  the  government  of  the  assured* 
*i02l  ^^^  ^  contravention  of  the  laws  of  that  government ;  but  the  sentence  *set 

-^  out  in  the  case,  is  not  the  sentence  of  an  admiralty  court  proceeding 
upon  the  law  of  nations,  but  of  a  municipal  court  proceeding  upon  the  particular 
ordinances  of  the  state  under  whose  auUiority  it  acts.  The  sentence,  therefore, 
is  not  receivable  as  evidence  of  any  of  the  facts  which  it  alleges.  There  'm 
nothing  to  show  that  this  trade  was  contrary  to  the  laws  of  Portugal ;  and  if  it 
were  so,  it  would  not,  for  this  reason,  be  considered  illegal  in  our  courts,  and  a 
valid  insurance  might,  nevertheless,  have  been  effected  upon  it  The  plaintiff 
being  domiciled  in  England,  he  was  to  be  considered,  for  the  purposes  of  com- 
merce, as  a  British  subject ;  and  our  courts  do  not  regard  the  fiscal  regulations 
of  foreign  states.  This  was  a  well-known  trade ;  and  as  the  goods  are  specified 
in  the  policy,  the  underwriters  well  knew  the  hazard  they  were  undertaking. 
They  must  iJiow,  therefore,  that  the  adventure  is  contrary  to  the  law  of  tlus 
country ;  and  an  attempt  will  be  made  to  do  so,  on  the  ground,  that  there  being, 
at  the  time,  a  proclamation  in  force  under  12  Car.  2,  c.  4,  s.  12,  and  33  G.  8, 
c.  2,  8.  4,  against  the  exportation  of  gunpowder  and  ammunition,  a  license  was 
necessary,  and  no  sufficient  license  was  obtained.  It  was  objected,  that  the 
license  does  not  at  all  extend  to  the  shot ;  but  the  case  finds  that  this  was  merely 
bird-shot,  which,  from  the  purposes  to  which  it  is  commonly  applied,  cannot  be 
considered  ammunition,  or  warlike  stores.  As  far  as  concerns  the  gunpowder, 
it  is  said  that  the  license  was  only  conditional,  and  that  the  condition  on  which 
it  was  granted  has  not  been  fulfilled,  as  a  bond  ought  to  have  been  entered  uito 
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by  the  plaintiff  himself:  but  Fossett,  who  executed  the  bond,  may  well  be 
considered  the  merchant  exporter,  as  it  was  his  duty  to  put  the  gunpowder 
*^on  board  the  ship  in  which  it  was  to  be  exported.  The  bond  was  r«igo 
given  in  the  manner  in  which  this  trade  is  uniformly  carried  on ;  for  the  ^ 
vender  of  the  gunpowder,  who  ships  it  for  exportation,  uniformly  gives  the  bond 
as  the  merchant  exporter.  This  bond  was  quite  satisfactory  at  the  custom-house, 
and,  as  the  assured  acted  with  perfect  good  faith,  the  court  will  not  look  with 
astuteness  to  any  supposed  irregularity,  which  had  no  connexion  with  the  loss, 
and,  in  no  respect,  increased  the  risk  of  the  underwriters. 

PtMtr,  contr^.     The  assured  must  be  considered  to  have  brought  about  the 
loss  himself,  as  it  was  the  act  of  his  own  government.  The  goods  were  taken  by 
Portuguese  ships  of  war,  commissioned  by  the  Portuguese  government,  and  con- 
demned by  a  Portuguese  court.     [Baylky,  J.     The  seizure  is  by  one  of  the 
vessels  of  the  Portuguese  government ;  but  the  condemnation  is  not  the  act  of 
an  admiralty  court ^    [Abbott,  G.  J.     It  is  stated  to  be  the  supreme  court  of 
judicature ;  but  it  is  not  stated  that  it  had  jurisdiction  in  admiralty  matters.^ 
He  cited  Conway  v.  Crtty^  1 1  East,  602.     [Bayley,  J.     There  the  act  which 
caused  the  loss  was  the  authorized  act  of  the  government.^     Here  the  plaintiff 
b  a  subject  of  Portugal,  and  the  loss  is  occasioned  by  the  act  of  the  Portuguese 
government,  in  condemning  a  ship  for  the  breach  of  a  blockade  which  they 
themselves  had  made.   QBayley,  J.   Here  it  is  not  the  blockade,  but  tlie  breach 
of  the  blockade,  which  occasioned  the  loss.^     Another  objection  to  the  plain- 
tiff^s  right  to  recover  is,  that  part  of  the  cargo  consisted  of  bird-shot,  which  is 
not  *included  in  the  license.  Now,  although  binlnshot  be  not  warlike  stores,  r « i  q^ 
yet  it  fairly  comes  within  the  description  of  arms  and  ammunition.    [Ab*  ^ 
BOTT,  C.  J,   I  cannot  think  that  bird-shot  can  be  considered  to  come  within  that 
description.]   The  great  objection,  however,  in  this  case  to  the  plaintiff's  right  to 
recover  is,  that  the  condition  upon  which  the  license  was  granted  has  not  been 
compiled  with.     The  condition  is,  that  the  merchant  exporter  should  give  the 
security  required  by  the  bond.     Now,  here,  the  plaintiff  was  the  merchant  ex- 
porter of  this  gunpowder,  and  not  Mark  Fossett,  who  only  petitioned  for  the 
license  on  behdf  of  himself  and  others.     The  plaintiff  has  not  given  the  re- 
quired secuiity,  and  consequendy  the  terms  of  die  license  have  not  been  com- 
plied with.     The  exportation  of  the  gunpowder  yr^  therefore  illegal ;  and  the 
policy,  beinff  one  endre  contract,  is  wholly  void.   Parkin  v.  Dick^  11  East,  602. 
Campbeu,  in  reply,  was  desired  by  the  court  to  confine  himself  to  the  objec- 
tion, that  the  bond  actually  executed  was  not  a  sufficient  compliance  with  the 
condition  of  the  license ;  and  he  contended,  that  inasmuch  as  Mark  Fossett,  on 
behalf  of  himself  and  others,  praved  leave  to  export,  he  might  be  considered  as 
the  merchant  exporter,  within  the  meaning  of  the  license.     If  the  word  said 
had  been  introduced,  there  could  have  been  no  doubt  upon  the  subject ;  because, 
then,  it  must  have  referred  to  Mark  Fossett. 

Cur,  adv.  vuli. 
*^Abbott,  G.  J.,  in  the  course  of  this  term  delivered  the  judgment  of  r»|gK 
the  court.     After  stating  the  facts  of  the  case,  he  proceeded  as  follows :   I- 

The  question  in  the  case  is  whether  we  can  consider  Mark  Fossett  as  the 
exporter  of  this  gunpowder,  within  the  meaning  of  the  license.  It  appears  that 
ne  was  the  manufacturer  of  the  gunpowder,  and  that  he  sold  it  to  the  plaintiff. 
It  appears,  also,  from  the  affidavit  accompanying  the  petition  upon  which  the 
icense  was  granted,(a)  that  he  was  to  ship  it  free  on  board.  Having  done  that, 
he  then  ceased  to  have  any  further  interest  in  the  adventure.  The  shipment 
having  been  made,  the  goods  were  the  property  and  under  the  control  of  the 
present  plaintiff:  he,  therefore,  was  the  merchant  exporter,  and  ought  to  have 
given  the  security  required  by  the  license.    We  have  arrived  at  this  conclusion 

{a)  This  affidavit  is  not  set  out  in  the  case.  It  was  laid  before  the  court  by  consent  of  both 
parties  after  the  argument. 
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with  great  reluctance ;  because  it  appears  that  in  this  case  there  was  no  inten- 
tion to  violate  the  law,  and  that  this  was  the  usual  mode  of  carrying  on  the 
trade.  We,  however,  feel  ourselves  obliged  to  say  that  the  terms  of  the  license 
have  not  been  complied  with :  the  consequence  of  which  is,  that  the  plaintiff 
cannot  recover,  and  that  there  must  be  judgment  of  nonsuit. 

Judgment  of  nonsuit 


♦196]  ♦REGULA  GENERALIS. 

Mchadmtu  Terrn^  1820. 

Whbreas  by  the  common  consent  rule  in  actions  of  ejectment,  the  defendant 
18  required  to  confess  lease,  entry,  and  ouster,  and  insist  upon  his  title  only : 
and  whereas,  in  many  instances  of  late  years,  defendants  in  ejectment  have  put 
the  plaintiff,  after  the  title  of  the  lessor  of  the  plaintiff  has  been  established,  to 
give  evidence  that  such  defendant  was  in  possession  (at  the  time  the  ejectment 
was  brought)  of  the  premises  mentioned  in  the  ejectment,  and  for  want  of  such 
proof  have  caused  such  plaintiffs  to  be  nonsuited :  and  whereas  such  practice  is 
contrary  to  the  true  intent  and  meaning  of  such  consent  rule,  and  of  the  provi- 
sions therein  contained  for  the  defendants  insisting  upon  the  tide  only :  it  is 
therefore  ordered,  that  from  henceforth  in  every  action  of  ejectment,  the  defend- 
ant shall  specify  in  the  consent  rule,  for  what  premises  he  intends  to  defend, 
and  shall  consent  in  such  rule  to  confess  upon  the  trial,  that  the  defendant  (if 
he  defends  as  tenant,  or  in  case  he  defends  as  landlord,  that  his  tenant)  was  at 
the  time  of  the  service  of  the  declaration,  in  the  possession  of  such  premises ; 
and  that  if  upon  the  trial  the  defendant  shall  not  confess  such  possession  as  well 
as  lease,  entry,  and  ouster,  whereby  the  plaintiff  shall  not  be  able  further  to 
prosecute  his  suit  against  the  said  defendant,  then  no  costs  shall  be  allowed  for 
not  further  prosecuting  the  same,  but  the  said  defendant  shall  pay  costs  to  the 
plaintiff,  in  that  case  to  be  taxed* 

By  the  court. 
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COURT  OF  KING'S  BENCH, 

n 

Prists  Sttttif 

In  TBI  wmn  anb  second  tears  of  the  reion  of  George  IY. 


COWIB  and  Another  v.  HALSALL. 


A  bill  of  ezcfaanffe  hftving  been  aooepted  genenllT,  the  drawer,  without  the  content  of  the  ae 
oeptor,  added  the  words  "  pa]rable  at  Mr.  B.*s,  Ghiswell  street  :**  HieM,  that  this  was  a  materia 
alteration,  and  that  the  acceptor  was  thereby  discharged. 

Action  by  the  endorsee  against  the  acceptor  of  a  bill  of  exchange.  The 
first  count  of  the  declaration  stated  the  bill  to  have  heen  drawn  by  one  S. 
Daniel  and  accepted  by  the  defendant,  payable  at  Mr.  Bidlake*s,  48  Chisweli 
street.  'Flie  second  count  stated  a  general  acceptance.  At  the  trial  before  Ab- 
bott, C.  J.,  at  the  London  sittings  after  last  Michaelmas  term,  it  appeared  in 
evidence,  that  the  bill  was  originally  accepted  by  the  defendant  generally,  and 
that  the  words  "  payable  at  Mr.  Bidlake's,  48  Ghiswell  street,*'  were  not  in 
the  handwriting  of  the  acceptor ;  and  the  jury,  upon  a  question  submitted  to 
*10Rn  ^^™'  found  specially  that  the  bill  was  ^altered  by  the  drawer  without 
-J  the  consent  of  the  acceptor,  and  Abbott,  G.  J.,  was  of  opinion,  that  such 
an  alteration  vitiated  the  hill,  and  then  directed  the  jury  to  find  a  verdict  for  the 
defendant. 

Marryat  now  moved  for  a  new  trial,  and  contended  that  the  defendant  was 
liable  upon  the  general  acceptance,  and  he  distinguished  this  case  from  TKi/- 
matih  V.  Graver^  1  M.  &  S.  735,  because  the  bill,  in  that  case,  was  originally 
made  payable  at  Bloxam  and  Go.*s,  and  their  name  was  erased  and  that  of  Es- 
daile  and  Go.  inserted.  The  acceptor,  therefore,  had  never  undertaken  gene- 
rally to  pay  the  bill,  but  only  to  pay  it  at  a  particular  place,  and  the  alteration 
was  in  a  special  acceptance.  Here,  however,  the  party  was  originally  liable  by 
his  general  acceptance,  and  that  liability  still  continues.  In  Matter  v.  MUler^ 
2  H.  Bl.  141,  where  the  date  of  the  bill  was  altered,  the  liability  of  the  party 
was  changed ;  and  the  original  contract  did  not  remain  as  it  does  here.  The 
whole  eflTect  of  this  alteration  is  to  impose  an  additional  duty  on  the  holder  of 
the  bill,  but  the  contract  of  the  acceptor  is  not  thereby  changed. 

Abbott,  G.  J.  It  is  perfecdy  clear,  that  if  the  circumstance  of  the  bill  being 
made  payable  at  a  particular  place,  be  a  material  part  of  the  instrument,  this 
addition  to  it  by  the  drawer,  without  the  concurrence  of  the  acceptor,  will  vitiate 
It  altogether.  Now  an  acceptance  is  a  material  part  of  a  bill  of  exchange  ;  and 
may  be  either  general  or  special.  By  a  general  acceptance,  the  acceptor  under- 
*19Q1  ^^^  ^  P^y  ^^®  ^^  ^^  ^^y  *P^^^  where  he  may  be  called  upon.  By 
J  a  special  acceptance,  he  undertakes  to  pay  at  the  place  named  in  the  bill 
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This  alteration  made  it  a  special  acceptance,  to  pay  the  money  at  Mr.  Bidlake's, 
Chiswell  street.  Until  these  words  were  introduced,  the  acceptor  would  be 
bound  to  pay  the  bill  at  any  place.  According  to  the  late  decision  in  the  House 
of  Lords  in  the  case  oi  Howe  v.  Youngs  2  Brod.  &  Bing.  165,  this  forms  so 
material  a  part  of  the  contract,  that  unless  the  bill  be  presented  at  that  place, 
the  acceptor  is  not  liable  at  all.  I  am,  therefore,  of  opinion  that  the  addition 
made  to  this  bill  by  those  words,  was  an  alteration  in  a  material  part  of  the  in- 
strument, and  having  been  made  without  the  privity  pf  the  acceptor,  the  bill 
thereby  became  void. 

Baylet,  J.  I  am  of  the  same  opinion.  Any  material  alteration  in  a  written 
instrument  vacates  it ;  and  I  think  this  was  a  material  alteration ;  for  it  might 
subject  the  party  to  some  inconvenience.  The  holder  would  present  the  bill  at 
B.,  where,  of  course,  under  these  circumstances,  it  would  be  dishonoured ;  and 
he  might  then,  afler  sending  by  the  post  notice  of  the  dishonour,  immediately 
sue  out  a  writ,  and  arrest  the  acceptor. 

HoLROVD  and  Best,  Js.,  concurred. 

Rule  refiised. 


•SMITH  V.  THATCHER.  [•20O 

When  the  acceptor  of  a  bill  of  ezchangOf  having  made  it  pavable  at  Measra.  C.  and  Co.'s,  htm 
not  sufficieiit  efTecta  in  their  hands  at  the  time  when  the  bul  becomes  dae,  he  is  not  entitled  tc 
notice  of  its  dishonour.  Query,  whether,  in  the  case  of  such  an  acceptance,  any  notice  be, 
under  any  circumatances,  neceaaary. 

Assumpsit  by  the  ptaintifT,  as  drawer  of  a  bill  of  exchange,  against  the  ac- 
ceptor ;  the  bill  was  dated  July  25th,  1820,  and  was  drawn  for  the  sum  of  300/. 
payable  at  two  months,  and  accepted  by  the  defendants,  payable  at  Messrs. 
Goutts  and  Go.  Plea,  general  issue.  At  the  trial,  at  the  sittiiigs  at  Westmin 
ster,  after  last  Michaelmas  term,  before  Baylev,  J.,  the  plainti a  proved  the  ac- 
ceptance and  dishonour  of  the  bill.  No  proof  was  given  of  any  notice  of  dis- 
honour to  the  defendant,  but  the  plaintiff  proved,  that  at  the  time  when  the  bill 
was  drawn,  the  defendant  had  a  balance  with  Messrs.  Goutts  and  Co.,  of 
712/.  13s.  3(f.,  and  that  when  the  bill  became  due,  this  balance  had  been  re- 
duced to  41/.  Is.  4rf.  Upon  this  evidence  being  given,  Baylev,  J.,  was  of 
opinion,  that  the  defendant  was  not  entitled  to  notice  of  the  dishonour  of  the 
bill,  and  the  plaintiff  obtained  a  verdict ;  and  now. 

Brougham  moved  for  a  rule  nisi  to  enter  a  non-suit.  In  this  case  the  de- 
fendant was  entitled  to  notice.  It  is  true,  that  in  Bickerdike  v,  BoUman^  1 T.  R. 
405,  it  was  determined,  that  where  the  drawer  has  no  effects  in  the  npnds  of 
the  drawee,  he  is  not  entitled  to  notice ;  but  Lord  Ellenborough,  in  Orr  v. 
Maginnis,  7  East,  359,  held,  that  if  there  be  any  effects  of  the  drawer  in  the 
hands  of  the  drawee  at  the  time,  it  would  be  very  dangerous  and  inconvenient, 
merely  on  account  of  the  shifting  of  a  balance,  to  hold  ♦notice  not  to  be  r^oni 
.lecessary.  Now  the  principle  there  laid  down  applies  to  this  case.  ^ 
Here  the  acceptor  had  effects  in  the  hands  of  Goutts  and  Co.,  at  the  time  of 
his  acceptance,  sufficient  to  dischaige  the  bill,  and  the  balance  was  a  shifting 
one,  during  the  whole  of  the  interval  between  that  time  and  the  time  of  presen- 
tation for  payment;  and  Hammond  v.  Dtifrene^  3  Gampb.  145,  is  to  the  same 
effect. 

Abbott,  G.  J.  The  case  of  Orr  v.  Maginnis  turned  principally  upon  the 
want  of  a  protest  for  non-acceptance  of  a  foreign  bill  of  exchange ;  and  I  do 
not  think  that  the  principle  now  contended  for  is  there  laid  down  with  sufficient 
generality  to  be  applicable  to  the  present  case.  It  may  be  very  doubtful, 
whether  any  notice  at  all  be  necessary,  under  any  circumstances ;  for  here»  the 
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acceptor  having  appointed  a  special  place  for  payment,  may,  perhaps,  be  con- 
sidered as  having  made  Messrs.  Coutts  and  Co.  his  agents,  for  the  purpose  of 
paying  the  bill,  and  then  their  tefusal  to  pay  may  be  considered  as  a  refusal  by 
him,  in  which  case  no  notice  could  be  necessary.  At  any  rate,  however,  in  the 
present  case,  the  want  of  notice  can  be  no  defence,  for  the  defendant  had  not, 
at  the  time  when  the  bill  became  due,  sufficient  effects  at  the  place  appointed 
by  him  for  the  payment  of  it.  The  rule  must,  therefore,  be  refused. 
Per  Curiam^  Rule  refused,  (a) 

(a)  See  2  Campb.  503,  BlaMam  v.  Doreii. 


*202]  *REEC£  and  Another  v.  RIGHY,  Genu,  One,  &c. 

Where  an  attorney  for  the  plaintiff  iuflered  the  ease  to  be  called  on  without  previously  ascertain- 
ing  whether  a  material  witness,  whom  the  plaintiff  had  undertaken  to  bring  into  court,  had 
arrived,  in  consequence  of  which  the  plainuff  was  nonsuited:  HMy  that  in  an  action  against 
him  for  neffligence,  it  was  properly  left  to  the  jury  to  ny  whether  he  had  used  reasonable 
care  in  conducting  the  cause ;  and  the  jury  having  found  in  the  negative,  the  court  refused  to 
disturb  the  verdict. 

Action  against  an  attorney  for  negligence.  Plea,  the  general  issue.  At  the 
trial  at  the  sittings  at  Westminster,  after  last  Michaelmas  term,  before  Abbott, 
C.  J.,  it  appeared,  that  the  defendant  had  been  retained  by  the  plaintiffs,  as 
their  attorney,  to  commence,  and  prosecute  an  action  against  a  person  of  the 
name  of  Clarke,  for  a  debt  In  sup|>ort  of  that  case,  one  Fermin  was  a  mate- 
rial and  necessary  witness.  This  person  resided  at  Colchester ;  and,  on  the 
day  before  the  cause  was  tried,  Reece,  one  of  the  plaintiffs,  who  had  previously 
directed  the  defendant  not  to  subpcsna  Fermin,  being  informed  by  the  defendant 
and  his  clerk,  that  the  trial  would  come  on  the  next  day,  undertook  to  take  care 
to  have  Fermin  at  Westminster  at  the  sitting  of  the  court,  and  directed  the  de- 
fendant to  have  the  other  witnesses  ready.  He  then  sent  off  a  special  messen- 
ger to  Colchester  for  the  witness.  On  the  morning  of  the  trial,  all  the  other 
witnesses  were  in  court,  and  the  defendant  then  seeing  the  foreman  of  Reece 
there,  inquired  from  him,  whether  Fermin  had  arrived,  and  was  informed,  that 
he  had  not  seen  him,  but  that  he  supposed  he  was  arrived,  and  that  he  was  get- 
ting his  breakfast  at  some  adjoining  coffee-house.  The  defendant,  upon  this  in- 
formation, and  without  previously  sending  to  inquire  at  any  coffee-house  in  the 
neighbourhood,  but  relying  on  the  assurance  of  Reece,  given  the  day  before, 
su&red  the  cause  to  be  called  on.  The  plaintiffs  on  that  occasion  were 
•ailSl  '"^^o^****®^  1"*  consequence  of  Fermin's  absence.  Fermin  arrived  in 
*  -I  court  about  an  hour  afterwards,  having,  by  some  accident,  been  delayed 
on  the  road.  The  lord  chief  iustice  led  it  to  the  jury  to  say,  whether,  under 
these  circumstances,  the  defendant  had  used  reasonable  care  and  diligence  in 
not  previously  ascertaining  whether  the  witness  had  arrived ;  and  in  case  he 
had  not  arrived,  in  not  wimdrawing  the  record.  The  jury  found  a  verdict  for 
the  plaintiffs.     And  now, 

Scarlett  moved  for  a  new  trial.  In  this  case,  the  plainuff  Reece  himself  was 
the  person  really  in  fault ;  for  he  had  undertaken  that  the  witness  should  be  in 
court  in  time  to  give  evidence ;  there  was,  therefore,  no  negligence  on  the  part 
of  the  attorney.  Besides,  at  all  events,  he  can  only  be  liable  for  gross  negli- 
gence ;  and  here  that  cannot  be  said  to  have  been  the  case ;  for  at  the  most,  it 
was  an  error  in  judgment,  in  calculating  between  two  evils,  viz  :  the  withdraw- 
ing the  record,  by  which  the  plaintiffs  must  have  sustained  a  certain  los? ;  and 
the  chance  of  a  nonsuit,  in  case  the  witness  did  not  appear,  which,  from  the 
account  given  by  the  plaintifTs  foreman,  he  had  no  great  reason  to  apprehend 
would  be  the  case.  This  cannot,  therefore,  be  considered  as  gross  negli* 
ence. 
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Abbott,  C.  J.  It  seems  to  me  that  it  was  property  left  to  tlie  jury  to  deter- 
mine, whether  there  was,  on  this  occasion,  reasonable  care  used  by  the  attorney 
or  not.  They  have  found,  that  reasonable  care  was  not  used,  and  I  cannot  say 
that  their  verdict  is  wrong.  It  was  the  duty  of  the  defendant  not  to  suffer  the 
case  to  be  called  on,  unless  he  had  previously  ascertained  that  *all  his  r*oo4 
witnesses  were  present ;  and,  at  the  time  when  this  case  came  on,  it  ^ 
must  have  been  wholly  uncertain  whether  Fermin  had  arrived.  As  to  the  in- 
quiry from  the  plaintiff's  foreman,  it  was  obvious  that  he  knew  nothing  pei^ 
sonadly  of  the  matter ;  and  the  defendant  neglected  to  make  any  inquiries  at  the 
adjacent  coffee-houses,  which,  if  he  had  done,  he  would  have  found  that  the 
witness  had  not  arrived :  he  might,  then,  have  withdrawn  the  record.  There 
is,  therefore,  no  ground  for  disturbing  the  present  verdict. 

Per  Curiam^  Rule  refused. 


PRUESSING  r.  ING, 

A  promiMory  note  for  the  pajment  of  90{.  at  three  months  after  date,  with  interest  fifom  the  date, 
requires  a  stamp  applicable  to  a  note  not  exceeding  SKX. 

Declaration  on  a  promissory  note,  by  which  the  defendant  promised  to  pay 
to  the  plaintiff,  three  months  after  the  date  thereof,  30/.,  with  lawful  inicrttt 
from  the  date  thereof.  At  the  trial  before  Holroyd,  J.,  at  the  last  Middlesex 
sittings,  it  appeared  upon  the  production  of  the  note  that  it  was  written  on  a 
stamp  applicable  to  a  30/.  note.  It  was  then  objected,  that  inasmuch  as  the 
note  was  given  for  30/.  with  lawful  interest  from  the  date  thereof  it  was  in 
effect  a  security  for  30/.  and  7s.  6(/.,  three  months'  interest  thereon ;  and  there- 
fore, within  the  55  G.  3,  c.  184,  sched.  part  1,  was  given  for  the  payment  of  a 
sum  exceeding  30/.,  and  ought  to  have  had  a  stamp  of  3«.  d(/.  The  learned 
judge  directed  the  jury  to  find  'a  verdict  for  the  plaintiff,  with  liberty  r«206 
for  the  defendant  to  move  to  enter  a  nonsuit ;  and  ^ 

Chitty  now  moved  accordingly,  and  urged  the  same  arguments  as  were  of- 
fered at  the  trial;  and  he  cited  Cameron  v.  Smith,  2  B.  &  A.  305,  to  show  that 
where  interest  is  reserved  on  the  face  of  a  bill  it  forms  part  of  the  debt,  and 
therefore  may  be  added  to  the  principal,  so  as  to  constitute  a  good  petitioning 
creditor's  debt  under  a  commission  of  bankruptcy.  Here,  the  interest  is  ex- 
pressly reserved  on  the  face  of  the  note,  and  die  sum  for  which  it  was  made 
payable  is  30/.  78.  6(/.,  the  principal  and  interest.  It  ought,  therefore,  to  have 
had  a  stamp  appropriated  to  a  note  given  for  the  payment  of  a  sum  of  money 
exceeding  30/.;  and  he  also  cited  Israel  v.  Benjamin,  3  Campb.  40,  where  this 
very  point  came  under  the  consideration  of  the  court,  and  was  not  determined. 

Abbott,  C.  J.  The  stamp  act  imposes  upon  every  promissory  note  for  the 
payment,  at  any  time  exceeding  two  months  afler  date,  of  any  sum  of  money 
exceeding  20/.,  and  not  exceeding  30/.,  a  duty  of  2«.  6t/.,  and  other  duties  upon 
other  notes  in  proportion  to  the  sums  thereby  secured.  The  object  of  the  legis- 
lature was  to  impose  a/iro  rata  stamp  duty  upon  the  sum  actually  due  at  the 
time  of  taking  the  security,  and  not  upon  what  might  become  due  in  future  for 
the  use  of  the  money.  The  question,  therefore,  in  this  case  is,  what  was  the 
sum  due  at  the  time  when  the  note  was  taken  ?  For  that  is  the  sum  secured. 
I  am  quite  satisfied  that  the  words  *'  sum  of  money*'  in  the  act,  mean  the 
^principal  sum  mentioned  in  the  note,  and  not  a  sum  compounded  of  rm^aa 
principal  and  interest.  A  contrary  decision  would  be  most  mischievous,  ^ 
and  have  the  effect  of  avoiding  many  securities ;  for  it  has  been  the  constant 
practice,  under  similar  provisions  applicable  to  bonds  in  this  and  former  stamp 
acts,  to  measure  the  stamp  duty  by  the  principal  sum  secured,  although  interest 
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IS  always  made  payable  from  the  date  of  the  bond.    I  think,  therefore,  that  this 
rale  ought  to  be  refused. 

Rule  refused. 


PITT  V.  SHEW  and  Others. 

the  declaration  was  for  taking  goods,  chattels,  and  eifeetst  HMt  that  the  plaintiff 
might  reooyer  the  value  of  fixtures,  under  these  words. 

DECLARATION  in  trespass  for  breaking  and  entering  plaintifTs  dwelling-house, 
and  for  taking  divers  goods,  chattels,  and  effects.  Plea,  not  guilty.  The  de- 
fence relied  upon  at  the  trial  was,  that  the  defendants  entered,  on  the  14th  clay 
of  April,  1820,  under  a  distress  warrant  for  half  a  year's  rent  due  to  Evans  and 
Macklew,  as  the  assignees  of  Adam,  a  bankrupt;  and  that,  on  the  27th  day  of 
April,  1820,  they  sold  the  furniture,  &c.;  and  that  defence  was  made  out  in 
evidence.  It  appeared,  further,  that  they  had  taken  certain  fixtures,  the  use  of 
which  had  been  demised  by  the  lease  under  which  the  plaihtiflf  held.  Abbott, 
G.  J.,  was  of  opinion  that  these  fixtures  could  not  be  by  law  distrained.  As  to 
the  rest  of  the  goods,  he  left  it  to  the  jury  to  say  whether  the  defendants  had 
sold  within  a  reasonable  time.  The  jury  found  a  verdict  for  the  plaintiflT  as  to 
the  fixtures,  damages  67/.  10s.;  and  for  the  defendants  as  to  the  other  parts  of 
the  case. 

»2071  *Crurn€y  now  moved  to  enter  judgment  for  the  defendant,  non  ob' 
^  atanU  veredicto^  on  the  ground  that  the  plaintiff  was  not  entitled  to 
recover  the  value  of  the  fixtures  under  this  declaration,  which  charged  the  de- 
fendant with  taking  goods,  chattels,  and  eflfects ;  and  he  cited  Nibkt  r.  Smith, 
4  T.  R.  504,  where,  in  replevin  for  taking  goods  and  chattels,  to  wit,  one  lime- 
kiln, and  avowry  for  rent  in  arrear,  the  plaintifiT  pleaded  in  bar  that  the  limekiln 
was  affixed  to  the  freehold,  and  therefore  exempt  from  distress.  To  this  plea 
there  was  a  general  demurrer ;  and  the  court  held,  that  the  plea  stating  that  the 
limekiln  to  be  aflixed  to  the  freehold  was  inconsistent  with,  and  a  departure 
from,  the  declaration,  which  treated  it  only  as  a  chattel.  The  effect,  therefore, 
of  that  case  was,  that  fixtures  do  not  come  within  the  description  of  goods  and 
chattels.  So,  in  I^ee  v.  Riadon,  2  Marsh.  405,  it  was  held  by  the  Court  of 
Common  Pleas,  that  an  action  for  goods  sold  and  delivered  would  not  lie  for 
fixtures ;  and  Ntttt  v.  Butler,  5  Esp.  176,  is  to  the  same  effect.  Here,  the 
plaintiflT  had  possession  of  these  fixtures  under  the  demise,  and  the  landlord 
might  distrain  them  for  rent. 

Abbott,  C.  J.  I  am  of  opinion  that  the  value  of  these  fixtures  may  be  re- 
covered under  the  terms  mentioned  in  the  declaration,  **  goods,  ehattels,  and 
eflTects."  Fixtures  may  be  taken  in  execution  under  a  fieri  facias,  which  con- 
tains similar  words.  They  are  not  distrainable,  not  being  severable  from  the 
freehold :  and,  for  that  reason,  not  being  capable  of  being  restored  in  the  same 
*20R1  P^*^^^  ^^  which  they  were  before  'severance.  And,  for  the  same  reason, 
^  before  the  statute,  1 1  Geo.  2,  c.  10,  growing  com  could  not  be  distrained. 

Rule  refused. 


Same  v.  Same. 

A  reasonable  time  after  the  expiration  of  five  days  from  the  time  of  distress  is  by  law  allowed  to 
the  landlord  for  appraising  and  selling  the  goods  distrained. 

The  plaintiflT,  in  person,  moved  for  a  new  trial,  on  the  ground  that  there  ought 
(c  have  been  a  general  verdict  in  his  favour ;  because  the  defendants  had  re- 
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mained  upon  the  premises  for  too  long  a  period,  and  had  not  immediately  af)er 
the  expiration  of  five  days  from  the  time  of  distress  taken,  appraised,  and  sold 
the  goods,  pursuant  to  the  2  W.  &  M.  sess.  1,  c.  5,  s.  2,  and  11  G.  2,  c.  19,  s.  10. 
But  the  court  were  clearly  of  opinion  that  it  was  lawful  for  the  landlord,  and 
those  acting  under  him,  to  Remain  more  than  five  days  upon  the  premises,  for 
the  purpose  of  selling  the  goods  distrained.  By  law  he  could  not  sell  till  five 
days  had  expired ;  and,  taking  the  two  acts  together,  it  is  clear  that  it  must  be 
left  to  the  jury  to  say  what  is  a  reasonable  time,  ailer  that  period,  within  which 
to  sell  the  goods ;  and  the  jury,  in  this  case,  having  found  that  the  defendants 
had  sold  within  a  reasonable  time,  there  is  no  ground  for  disturbing  the  verdicL 

RiUe  refused. 


•HUNTER  V.  KING.  [•209 

In  an  action  aoBinst  an  attorney  for  negligence  in  the  negotiation  of  an  annnity,  the  party  who  on 
the  face  of  tne  deed  appeared  to  be  the  grantor  is  a  competent  witness  to  prove  it  a  forgery. 

This  was  an  action  against  an  attorney  for  negligence  in  the  negotiation  of  an 
annuity.  At  the  trial  before  Holroyd,  J.,  at  the  last  sittings  after  Michaelmas 
term,  Thomas  Pike,  the  grantor  of  the  annuity,  was  called  as  a  witness  on  the 
part  of  the  plaintiff,  to  prove  that  the  subscription  of  his  name  to  the  deed  oc* 
covenant  to  secure  the  annuity  was  forged.  It  was  objected  at  the  trial,  that 
without  a  release  from  the  plaintiff,  he  was  not  a  competent  witness.  The 
objection  was  overruled,  and  the  plaintiff  obtained  a  verdict ;  and  now 

Denman  moved  for  a  new  trial.  This  evidence  was  improperly  received. 
There  is  no  decision  upon  the  point  in  any  civil  case ;  but  in  criminal  cases  it 
has  been  long  settled,  that  a  party  by  whom  an  instrument  purports  to  be  made 
is  not  an  admissible  witness  to  prove  it  forged,  if  he  would  either  be  liable  to 
be  sued  upon  the  instrument,  supposing  it  to  be  genuine,  or  thereby  be  cieprived 
of  a  legal  claim  against  another.  In  Phillipps  on  Evidence,  chap,  v,  sec.  6, 
the  authoriues  upon  this  subject  are  collected.  There  is  no  distinction,  in  prin- 
ciple, between  civil  and  criminal  cases  in  this  respect.  Here,  if  Hunter  reco- 
vered the  whole  value  of  the  annuity  against  the  defendant,  he  never  could  sue 
Pike  on  the  deed ;  for  the  verdict  obtained  in  this  action  would  be  evidence  in 
such  an  action,  by  Hunter  against  Pike,  to  show  that  Hunter  had  rtceived  no 
damage. 

•Abbott,  G.  J.  I  am  of  opinion  that  this  evidence  was  properly  ad-  rMin 
mitted.  The  case  of  forgery  has  always  been  considered  an  anomaly  in  ^ 
the  law  of  evidence.  The  question,  however,  in  civil  cases  is,  wuether  the 
witness  has  any  interest  in  the  verdict.  Now,  if  Hunter  brought  an  action 
against  Pike,  the  latter  could  not  by  plea  avail  himself  of  this  verdict,  because 
it  is  rts  inter  alios  acta  ;  and  if  it  could  not  be  pleaded  in  bar,  it  would  not  be 
admissible  in  evidence  in  such  an  action.  In  actions  against  the  sheriff  for  an 
escape  upon  mesne  process,  sometimes  the  whole  debt  is  recovered  against  the 
sheriff;  yet,  in  an  action  against  the  original  debtor  for  the  debt,  he  could^iot 
plead  in  bar,  or  give  in  evidence,  in  reduction  of  damages,  the  judgment  ob- 
tained in  the  action  against  the  sheriff.  I  am  therefore  of  opinion,  tliat  as  Pike 
could  not,  in  an  action  brought  by  Hunter  against  him  upon  the  annuity  deed, 
avail  himself  of  this  verdict,  he  has  no  interest  in  it ;  and,  consequently,  tliat 
he  was  a  competent  witness  to  prove  the  foigery. 

Rule  refused. 
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TODD  V.  REID. 


An  insaranoe  broker  is  only  entitled  to  reooive  payment  for  the  assured  from  the  underwriter  in 
money ;  and,  therefore,  a  custom  to  set  off  the  ^neral  balance  due  from  the  broker  to  the 
underwriter  in  the  settlement  of  a  particttlar  loss  is  illegaL 

This  was  an  action  by  the  assured  against  an  underwriter,  tried  before  An* 
BOTT,  C.  J.,  at  the  London  sittings  after  Michaelmas  term.  The  only  question 
was,  whether  the  loss  had  been  paid.  The  assured  had  employed  one  Power, 
a  broker,  to  effect  the  policy,  which  he  returned  to  the  assured.  Some  time 
after  the  loss  happened,  the  assured  sent  the  policy  to  him  for  the  purpose  of 
'^2111  ^JUB^i^i  ^®  l<>^*  ^^^  receiving  from  the  ^underwriters  the  amount  of 
^  their  several  subscxiptions.  The  policy  was  adjusted  by  the  defendant, 
and  part  of  the  sum  for  which  he  had  subscribed  the  policy  was  duly  paid  over 
to  the  plaintiff.  At  the  time  of  settling  the  loss,  the  broker  was  indebted  to  the 
underwriter  for  premiums  on  other  policies  of  assurantfe,  but  to  which  the 
plaintiff  was  not  a  party,  in  a  sum  equal  to  the  residue  of  the  money  due  on 
the  policy  in  question ;  and  this  sum  was  allowed  in  account  between  tlie  bro- 
ker and  the  underwriter ;  and  it  was  contended  that  this  was  to  be  considered 
as  payment  to  the  assured  to  that  amount.  It  was  proved  at  the  trial,  that  it  had 
been  the  practice  at  Lloyd's  coffee-house,  for  many  years,  thus  to  settle  losses 
between  the  broker  and  the  underwriter.  The  lord  chief  justice  was  of  opinion 
that  such  a  usage  could  not  be  supported  in  law,  that  the  broker  had  only 
authority  to  receive  payment  in  money  from  the  underwriter ;  and  the  plaintiff 
recovered  a  verdict:  The  solicitor-general  now  moved  for  a  new  trial,  and  con- 
tended that  this  money  so  allowed  in  account  between  the  broker  and  under- 
writer might,  in  consequence  of  the  usage  which  had  so  long  obtained  at 
Lloyd's  coffee-house,  be  considered  as  payment  to  the  assured.  If  this  were 
not  payment,  all  that  the  underwriter  would  have  to  do,  would  be,  first,  to  re- 
quire payment  of  the  balance  due  to  him  from  the  broker  in  money ;  and  then 
to  return  it  to  him,  together  with  the  residue. 

Per  Curiam.  The  broker,  as  agent  of  the  assured,  was  only  entided  to  re- 
ceive payment  in  money ;  and  no  usage  can  sanction  such  a  practice  as  that 
which  is  stated  to  have  prevailed  in  this  particular  business.  This  is,  in  fact, 
an  attempt  to  pay  the  debt  of  one  person  with  the  money  of  another. 

Bule  refused. 


•212]  *EDWARDS  v.  DICK. 

In  an  action  asainst  the  drawer  of  a  bill  payable  at  a  particular  place,  it  is  no  defence  that  no  no 
tice  of  the  dishonour  has  Nien  given  to  the  acceptor :  nor  is  it  any  defence  tl»t  the  biU  was 
accepted  for  a  gaming  debt,  if  it  be  endorsed  over  by  the  drawer  for  a  valu^le  consideration, 
to  A  third  person,  by  whom  the  action  is  brought. 

Assumpsit  by  plaintiff  as  endorsee,  against  the  defendant  as  drawer  and  en- 
dorser of  a  bill  of  exchange.  The  bill  was  dated  December  1,  1810,  and  was 
drawn  by  defendant  upon,  and  accepted  by,  Ijord  R.,  for  the  sum  of  240/.,  pay- 
able at  three  months,  at  Mr.  Newland^s  chambers.  New  Inn.  Plea,  genend 
issue.  At  the  trial  at  the  sittings  afler  last  Michaelmas  term,  before  Batlbv, 
J.,  it  appeared  that  the  bill  had  been  duly  presented  and  dishonoured ;  but  no 
notice  had  been  given  to  the  acceptor  of  its  dishonour.  It  was  also  proved  that 
it  had  been  drawn  and  accepted  in  discharge  of  a  debt  for  money  won  at  play, 
but  that  the  plaintiff  had  received  it  from  the  drawer  in  payment  of  a  b<Mia  fide 
debt    The  learned  judge  was  of  opinion  that  neither  of  these  circumstances 
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formed  any  defence  to  the  pretent  action ;  and  the  plainttflT  obtained  a  verdict. 
And  now 

F,  PoOoek  moved  (by  leave  of  the  learned  judge)  to  enter  a  nonsuit  First, 
notice  of  the  dishonour  ought  to  have  been  given  to  the  acceptor ;  for  he  is  pri-* 
marily  liable,  and  every  thing  ought  to  have  been  done  to  have  enabled  the 
party  to  have  charged  him.  And,  in  TVeocAer  v.  Hiniofi,  which  was  tried  be- 
fore Abbott,  G.  J.,  at  the  sittings  after  last  term,  and  in  Young  v.  Rowe^  2 
Brod.  &  Bing.  165,  in  the  House  of  Lords,  it  seems  to  have  been  considerod 
that  such  notice  was  necessary,  in  order  to  chaige  the  acceptor.  On  the  second 
point,  the  words  of  the  statute  0  Ann.  c.  14,  s.  1,  are  very  strong;  for  the  bill 
or  other  security  *is  thereby,  if  given  for  money  lost  at  play,  void  to  all  tmio 
intenUi  and  purposes  whatsoever.  It  must  be,  therefore,  as  if  no  bill  had  ^ 
ever  existed.  For  if  the  present  plaintiff  be  permitted  to  recover,  the  bill  will 
not  be  void  to  all  purposes,  but  will  for  this  purpose  be  valid.  In  Bowyer  v. 
Bampton^  2  Str.  1155,  such  a  bill  was  held  to  be  void  in  the  hands  of  an  inno- 
cent holder,  who  had  given  a  valuable  consideration  for  iu  The  cases  under 
the  statute  of  usury  are  similar  to  the  present.  Under  that  act,  in  AMand  v. 
Fearee,  2  Camp.  599,  it  was  held  that  a  bill  of  exchange  is  void  in  the  hands 
of  a  bona  fide  endorsee,  if  drawn  in  consequence  of  an  usurioos  agreement  lor 
discounting  it,  although  the  drawer  to  whose  order  it  was  payable  was  not 
privy  to  the  agreement.  He  also  referred  to  Wilmot's  Notes,  p.  194,  for  the 
general  principle  upon  which  statutes  are  to  be  construed. 

Abbott,  C.  J.  This  is  an  action  by  the  endorsee  of  a  bill  of  exchange,  against 
the  drawer  and  endorser.  The  endorsee  received  the  bill  for  a  good  and  valu- 
able consideration :  upon  the  view  of  the  bill  at  the  trial,  it  appeared  that  it  was 
accepted  payable  at  a  particular  place ;  proof  was  given  of  a  demand  at  that 
place,  but  there  was  no  notice  of  the  non-payment  given  to  the  acceptor ;  and 
it  is  contended,  that  this  is  an  answer  to  the  present  action.  The  argument, 
however,  assumes  that  if  an  action  had  been  brought  upon  the  bill  against  the 
acceptor,  it  would  have  been  necessary  to  give  such  proof;  and  we  have  been 
referred  to  a  case  .of  Treacker  v.  KrUon^  where  a  rule  nisi  for  a  new  trial  was 
granted,  in  the  course  of  this  term.  In  that  case,  however,  the  plaintiff  rMi^ 
*had  been  nonsuited  by  me  in  consequence  of  no  such  proof  having  ^ 
been  given,  and  the  granting  of  the  rule  nisi  is  therefore  a  proof,  if  at  all,  that 
the  opinion  of  the  court  is  adverse  to  such  an  objection.(a)  But  it  would  not 
follow  that  because  the  acceptor,  if  sued,  could  make  such  an  objection,  that  the 
drawer  may  take  advantage  of  it.  For  it  is  quite  sufficient  if  notice  of  the  dis- 
honour be  given  to  the  party  against  whom  the  action  is  brought,  and  he  can- 
not allege  the  want  of  notice  to  a  third  person.  The  first  objection  therefore 
fails.  But  a  second  point  has  been  made  in  the  present  case,  founded  on  the 
provision  contained  in  the  statute  9th  Anne,  c.  14,  s.  1,  which  enacts,  that  ^  all 
notes,  bills,  bonds,  judgments,  mortgages,  or  other  securities,  or  conveyances 
whatsoever,  given,  granted,  drawn,  or  entered  into  or  executed  by  any  person 
or  persons  whatsoever,  where  tlie  whole  or  any  part  of  the  consideration  of 
such  conveyances  or  securities  shall  be  for  any  money  or  other  valuable  thing 
whatsoever  won  by  gaming,  &c.,  shall  be  utterly  void,  frustrate,  and  of  none 
effectv  to  all  intents  and  purposes  whatsoever."  Now  this  provision  is  certain- 
ly expressed  in  very  large  terms.  But  the  object  of  the  statute,  to  which  we 
must  look,  in  order  to  arrive  at  a  clear  construction  of  this  clause,  was  to 
prevent  excessive  and  deceitful  gaming ;  and  it  was  with  that  view  that  they 
enacted  that  the  securities  should  be  void  to  all  intents  and  purposes.  It  is 
however  argued,  that  if  the  plaintiff  in  the  present  case  recover,  this  bill,  the 
consideration  for  which  was  money  won  at  play,  will  be  valid  to  some  pur- 
poses. But,  I  think  we  must  understand  the  language  of  the  legislature  with 
reference  to  the  object  which  they  then  had  in  view,  viz.  the  prevention  of 

(a)  See  page  413  poet,  the  ultimate  opioioii  of  the  court,  oec. 
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gBiinn|r :  and  that  will  be  eflfectnally  accomplished,  by  holding  *the  sh- 
curitiea  to  be  void  for  any  purpose  of  enforcing  payment  of  the  money 
von  at  play.  The  drawer,  therefore,  of  snch  a  bill  of  exchange  cannot  main- 
tain any  action  against  the  acceptor.  Now  if  he  could,  by  passing  the  bill  to 
a  third  person,  enable  him  to  sue  the  acceptor,  that  would  be  within  the  mis- 
chief of  the  act  It  follows,  therefore,  that  no  person  deriving  title  through  the 
drawer,  can  be  in  a  different  situation  from  him  so  as  to  sue  the  acceptor. 
The  case  of  Bowyer  v.  Bampton  falls  within  this  rule ;  for  there  the  action 
was  brought  against  the  loser,  to  recover  money  lost  at  play,  and  the  court 
properly  held  that  the  action  would  not  lie.  The  cases  on  the  statute  of  usury 
follow  die  same  principle.  In  the  case  of  Ackland  v.  Pearce,  the  acceptor,  who 
wanted  to  borrow  money,  applied  to  the  drawer,  who  drew  a  bill  for  386/.,  which 
was  passed  away  by  the  acceptor,  for  an  usurious  consideration,  and  afterwards 
fell  into  the  hands  of  a  third  person,  by  whom  the  action  was  brought  against 
the  drawer ;  but  in  that  case  substantially,  the  drawer  and  acceptor  were  the 
same  persons,  and  the  plaintiff  claimed  in  effect,  though  not  in  form,  through 
the  persons  affected  by  the  usurious  contract.  But  there  is  no  case  upon  the 
sutate  of  usury,  where  a  drawer,  after  having  parted  with  a  bill  for  a  good  con- 
sideration, can  afterwards  set  up  as  a  defence  an  antecedent  usurious  contract 
between  himself  and  the  acceptor.  For  if  so,  a  court  of  justice  would  enable 
him  to  commit  a  gross  fraud  upon  an  innocent  person.  Upon  the  whole,  I 
am  of  opinion,  that  we  shall  best  effectuate  the  intention  of  the  legislature,  by 
saying  that  this  bill  is  void  for  every  purpose  which  it  was  the  object  of  the 
statute  9  Anne,  c.  14,  s.  1,  to  prevent.  No  person,  therefore,  who  derives  his 
*21A1  ^^^  through  the  *  winner,  can  make,  the  loser  pay.  But  for  the  purpose 
-I  of  preventing  fraud,  we  cannot  permit  the  defendant  to  set  up  his  own 
gaming  as  a  defence  ;  and  tlierefore  I  think  that  the  words  of  the  statute  do  not 
extend  to  the  present  case,  and  that  this  rule  ought  to  be  refused. 

Baylet,  J.  In  this  case,  the  defendant  had  noUce  of  the  dishonour  of  the 
bill ;  and  I  am  of  opinion  that  he  cannot  be  protected  by  want  of  notice  to  the 
acceptor,  by  which  he  himself  could  not  be  prejudiced.  As  to  the  second  point, 
I  am  of  opinion  that  the  case  does  not  fall  within  tlie  purview  of  the  act.  Any 
security  by  which  payment  is  to  be  enforced  from  the  loser  in  case  of  gaming, 
or  the  borrower  in  the  case  of  an  usurious  loan,  is  void ;  but  no  such  effect  can 
be  produced  by  the  plaintiff's  recovering  in  the  present  action.  And  it  would 
be  roost  unjust  to  allow  this  defence  to  a  defendant,  who  having  endorsed  over, 
and  thereby  asserted  the  bill  to  be  valid,  afterwards,  when  called  upon  to  pay 
it,  says  that  it  is  invalid,  and  that  in  consequence  of  fraudulent  conduct  to  which 
he  himself  has  been  a  pafty. 

HoLROTO,  J.  I  am  of  the  same  opinion.  The  rule  of  law  is,  that  the  words 
of  a  statute  are  not  to  be  construed  so  as  to  extend  beyond  the  mischief  con- 
templated by  the  act,  where  such  construction  would  be  injurious  to  the  interest 
of  third  persons.  That  would  be  the  case  here,  if  we  were  to  hold  this  to  be 
a  good  defence ;  for  this  being  an  action  against  the  drawer,  the  winner  of  the 
money,  Lt  would  be  contrary  to  the  intent  of  the  statute  that  he  should  be  pro- 
tected, for  in  that  case  he  would  be  enabled  to  keep  the  money  won  at  play 
•217*1  ^^^^'^^  ^  ^^^  intent  of  the  statute.  No  doubt,  in  this  case,  the  *ac- 
-^  ceptance  is  void ;  for  it  was  griven  in  consideration  of  money  lost  at  play. 
But  the  consideration  given  by  the  present  plaintiff  when  the  bill  was  nego- 
tiated was  not'of  that  description ;  and  I  think  the  object  of  the  statute  will  be 
best  answered  in  the  present  case,  by  holding  that  the  words  extend  only  to 
make  the  acceptance  void.  But  it  is  urged,  that  the  words  of  this  statute  are 
imperative,  and  undoubtedly  they  are  very  strong.  It  has,  however,  been  long 
settled  upon  the  construction  of  the  13  Eliz.  c.  10,  s.  3,  as  to  ecclesiastical 
leases,  that  words  full  as  strong  as  these  may  be  so  narrowed  as  not  to  extend 
beyond  the  mischief  contemplated  by  the  act.     That  statute  directs,  that  **  al- 
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the  leases  therein  specified  shall  be  utterly  void  and  of  none  effect,  to  all  intents, 
constructions,  and  purposes ;"  and  yet  it  has  been  held,  that  a  lease  by  a  dean 
and  chapter,  although  within  the  act,  is  good  during  the  life  of  the  dean ;  and 
even  after  his  death  it  is  not  absolutely  void,  but  only  voidable,  and  may  he 
confirmed  by  his  successor.  There  the  courts  have  looked  to  the  object  of  the 
statute,  which  was  to  prevent  the  impoverishing  of  the  successor.  So,  here, 
we  ought  to  put  a  similar  construction  on  the  words  of  the  present  act ;  and  by 
so  doing  we  shall  not  do  an  injustice  to  an  innocent  party,  nor  protect  an  indi- 
vidual whom  it  was  the  intention  of  the  statute  to  prevent  from  obtaining  money 
by  means  of  gaming. 

Best,  J.  This  is  a  most  iniquitous  defence.  The  defendant  desires  the 
court  to  prevent  the  plaintiff  from  recovering ;  and,  for  that  purpose,  alleges  his 
own  fraud  in  his  defence.  I  am,  however,  quite  satisfied  that  the  view  taken 
of  ilie  case  at  the  trial,  by  my  brother  *Bayijct,  was  correct.  The  r^oig 
policy  of  the  statute  of  Anne  was  to  prevent  any  security  given  for  the  ^ 
payment  of  a  gaming  debt,  being  enforced  against  the  loser;  and  therefore 
neither  the  drawer,  nor  any  person  claiming  under  him,  can  maintain  such  an 
action  as  the  present  against  the  acceptor.  What  is  said  by  Lord  C.  J.  Wil- 
MOT,  to  which  we  have  been  referred,  only  applies  to  cases  within  the  policy 
of  any  particular  statute.  This  case,  however,  is  not  within  the  policy  of  9 
Anne,  c.  14.  If  we  were  to  hold  this  to  be  a  good  defence,  we  should  indeed 
violate  the  policy  of  the  statute,  by  enabling  the  defendant  to  keep  in  his  pocket 
the  money  won  at  play  ;  and,  by  so  doing,  we  should  construe  the  statute  so  as 
to  encourage,  and  not  to  repress,  excessive  and  deceitful  gaming.  I  think,  there- 
fore, that  &iB  rule  ought  to  be  refused. 

Rule  refused. 


The  KING  v.  CLEMENT. 

K  court  of  general  tail  delivery  has  the  power  to  make  an  order  to  prohibit  the  publication  of  tha 
proceedings  pending  a  trial  likely  to  continue  for  several  succeaanre  days,  and  to  ouniah  diao- 
bedience  to  such  oraer  by  fine.  Service  of  an  order  of  such  court,  calling  upon  tne  editor  of 
a  newspaper  "  to  answer  for  contemptuously  publishinff  such  proceedings,"  at  the  office  at 
which  the  newspaper  was  published,  la  ffood  service  witnin  the  36  G.  3,  c.  72,  s.  12-,  and  the 
editor  not  having  appeared,  the  fine  waa  beld  to  be  properly  imposed  upon  him  in  his  absence. 

A  RULE  nisi  had  been  obtained  in  last  Trinity  term,  calling  upon  the  justices 
of  tlie  delivery  of  the  jail  of  Newgate,  to  show  cause  why  a  writ  of  certiorari 
should  not  issue,  directed  to  them,  to  remove  into  this  court  all  orders  made  at 
the  last  April  session  of  jail  delivery  holden  for  the  county  of  Middlesex,  by 
adjournment,  at  Justice  Hall  in  the  Old  Bailey,  in  the  suburbs  of  the  city  of 
London,  concerning  William  Innell  Clement  ;*  and  also  the  order  con-  fMig 
trary  to  which,  it  was  stated  in  and  by  a  certain  other  order  made  by  ^ 
the  said  justices,  at  the  delivery  of  the  said  jail  Newgate,  holden  for  the  county 
of  Middlesex,  by  adjournment,  at  Justice  Hall  aforesaid,  on  Tuesday  the  25th 
day  of  April  last,  that  the  said  William  Innell  Clement  did  print  and  publish  the 
trials  of  Arthur  Thisdewood  and  James  Ings  for  high  treason.  The  following 
facts  were  disclosed  in  the  affidavits  in  support  of  the  rule. 

On  Monday,  the  17th  day  of  April,  1820,  Arthur  Thistlewood  was  put  upon 
his  trial  at  the  Old  Bailey,  upon  an  indictment  for  high  treason ;  and  Lord 
Chief  Justice  Abbott,  then  being  one  of  the  justices  before  whom  Thisdewo^d 
was  tried,  before  the  trial,  stated  publicly,  that  as  there  were  several  persons 
charged  with  the  offence  of  high  treason  by  the  same  indictment,  whose  trials 
were  likely  to  be  taken  one  after  another,  he  thought  it  necessary  stricdy  to 
prohibit  the  publishing  of  any  proceedings  of  that  or  any  other  day,  unul  die 
whole  trial  should  be  brought  to  a  conclusion ;  and  that  it  was  expected  that  all 
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persons  would  attend  to  that  admonition.  The  trial  of  Thistlewood  was  con- 
cluded on  Wednesday,  the  19th  of  April,  and  James  Ings  was  afterwards  tried 
for  and  convicted  of  the  same  offence,  on  Saturday,  the  22d  of  April.  On  the 
Sunday  folio Mrinff,  the  defendant  published,  in  the  Observer  newspaper,  a  fair, 
true,  and  impartial  account  of  the  proceedings  and  evidence  publicly  had  and 
produced  in  open  court,  on  the  trials  of  Thistlewood  and  Inffs.  The  defend- 
ant's affidavit  further  stated,  that  on  Tuesday,  the  25th  Apru,  he  lefl  London, 
and  after  visiting  several  places  in  the  county  of  Kent,  arrived  at  Feversham  on 
*220l   ^f '^^y»  ^^®  ^^^^  April ;  and  that  on  the  following  day  *he  saw  in  a  news- 

-1  paper  an  account  of  the  sentences  passed  on  the  prisoners  ;  and  that  he 
had  been  ordered  by  the  court  to  pay  a  fine  of  500/.,  for  a  contempt  of  court, 
in  printing  and  publishing  the  account  of  the  said  trials.  He  positively  swore, 
that  this  was  the  first  intimation  he  had  had  of  any  steps  having  been  taken 
against  him  for  the  alleged  offence.  He  then  immediately  lefl  Feversham,  and 
arrived  in  London  on  Saturday,  the  29th  April,  and  was  then  informed,  that  on 
Wednesday,  the  26th  day  of  April,  the  following  order  had  been  served  at  his 
office  in  the  Strand :  **  On  the  motion  of  Mr.  Attorney-General,  and  on  reading 
affidavits  therein  mentioned,  it  is  ordered,  that  William  Innell  Clement,  the 
printer,  publisher,  and  proprietor  of  a  certain  newspaper  called  the  Observer,  do 
attend  this  court  on  Friday  next,  the  28th  instant,  at  the  hour  of  nine  in  the 
morning,  precisely,  to  answer  for  unlawfully  and  contemptuously  printing  and 
publishing  in  the  said  newspaper  the  trials  of  Arthur  Thistlewood  and  James 
Ings  for  high  treason,  pending  the  proceedings  against  John  Thomas  Brunt,  and 
others,  who  were  included  in  the  same  indictment  with  the  said  Arthur  Thistle- 
wood and  James  Ings,  for  the  same  high  treasons,  contrary  to  the  order  of  this 
court,  and  to  the  obstruction  of  public  justice." 

The  Attorney  and  Solicitor-General,  Gumey  and  Liitkdale,  now  showed 
cause.  The  court  will  not  grant  a  certiorari,  to  remove  the  proceedings  of  an 
inferior  court,  unless  there  appears  to  have  been  some  irregularity  or  impro- 
priety in  the  proceedings  of  that  court.  In  this  case  the  proceedings  were 
perfectly  regular  and  proper.  For  the  court  of  general  jail  delivery  had  autho- 
*2211   "^y  *'^  make  the  original  order,  prohibiting  the  publication  of  the  pro- 

-^  ceedings.  That  is  established  by  all  the  precedents  applicable  to  this 
subject.  In  The  King  v.  Watson^  which  was  an  indictment  for  high  treason, 
tried  in  this  court  in  Trinity  term,  1817,  a  similar  order  was  made ;  and  upon 
a  complaint  by  the  counsel  for  the  prisoner,  that  that  order  had  been  disobeyed 
by  the  editor  of  a  newspaper,  the  court  asked  the  prisoner's  counsel,  whether 
he  made  any  application  to  the  court  upon  the  subject,  and  upon  his  answering 
in  the  negative,  the  court  stated,  that  it  was  then  unnecessary  for  them  to  do 
any  thingj  but  no  doubt  was  intimated  as  to  their  power  of  enforcing  the  order. 
And  in  The  King  v.  Brandreth  and  Others^  which  was  an  indictment  for  high 
treason,  tried  before  a  special  commission  at  Derby,  in  1817,  there  was  a  simi- 
lar order  made  by  the  court.  That  order  was  infringed,  and  the  counsel  for  the 
prisoner  mentioned  the  subject  to  the  court,  but  declined  making  any  application 
to  the  court  to  punish  the  editor  of  the  newspaper,  and,  of  course,  the  matter 
dropped.  Besides,  a  publication,  the  effect  of  which  is  likely  to  prevent  or  ob- 
struct the  course  of  public  justice,  has  always  been  held  to  be  a  contempt  of 
the  courL  In  the  Practical  Register  in  Chancer)-,  page  99,  it  is  dtated,  that 
*' contempt  is  a  disobedience  of  the  court,  or  an  opposing  or  despising  the  au- 
thority, justice,  or  dignity  thereof:  it  commonly  consists  in  a  party  doing  other- 
wise than  he  is  enjoined  to  do,/ or  not  doing  what  he  is  commanded  or  required 
by  the  process,  order,  or  decree  of  the  court."  In  Pool  v.  Sacheverellj  1  Peere 
W.  675,  the  question  in  the  cause  was,  as  to  the  validity  of  a  marriage ;  and  it 
*2221   ^^  there  held,  that  inserting  an  advertisement  *in  the  public  prints,  that 

•^  whoever  should  discover  and  make  legal  proof  of  the  marriage  in  ques- 
tion should  have  100/.  reward,  was  a  contempt  of  the  court;  and  the  party 
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procuring  it  was  committed.  The  lord  chancellor,  in  that  case,  said,  **  Th'if 
tends  to  the  suborning  of  witnesses,  is  very  dangerous,  and  not  only  greatly 
criminal,  but  is  a  contempt  of  the  court,  being  a  means  of  preventing  justice  ir 
a  cause  now  depending.**  That  case  establishes,  that  a  contempt  may  be  com- 
mitted by  a  person  out  of  court,  pending  a  proceeding  in  court.  In  2  Atkins, 
471,  a  motion  was  made  against  the  printers  of  the  Champion,  and  the  St. 
James*  Evening  Post,  that  they  might  be  committed  for  publishing  a  libel 
against  Mr.  Hall  and  Mr.  Gardner  (executors  of  John  Roach,  Esq.,  late  major 
of  the  garrison  of  Fort  St.  George  in  the  East  Indies,)  and  for  reflecting  like- 
wise upon  Governor  Mackray,  Governor  Pitt,  and  others,  taxing  them  with 
turning  affidavit-men,  &c.  in  the  cause  then  depending  in  the  Court  of  Chan- 
cery, between  Mrs.  Roach  and  the  executors.  It  was  insisted  that  the  publish- 
ing of  such  a  paper  was  a  high  contempt  of  the  court.  The  lord  chancellor 
said,  ''  There  are  three  diflTerent  sorts  of  contempt.  One  kind  of  contempt  is, 
scandalizing  the  court  itself.  There  may  be,  likewise,  a  contempt  of  court,  in 
abusing  parties  concerned  in  causes  here.  There  may  be,  abo,  a  contempt  of 
this  court,  in  prejudicing  mankind  against  persons  before  the  cause  is  heard. 
There  cannot  be  any  thing  of  greater  consequence  than  to  keep  the  streams  of 
justice  clear  and  pure,  that  parties  may  proceed  with  safety  both  to  themselves 
and  their  characters."  He  then  mentions  a  case,  where  it  was  held  that  the 
printing  of  a  brief  before  the  cause  comes  on  was  a  contempt ;  and  *upon  rtooo 
this  he  says,  "  The  offence  did  not  consist  in  printing,  for  any  man  ^ 
may  give  a  printed  brief,  as  well  as  a  written  one,  to  counsel ;  but  the  contempt 
of  this  court  was  prejudicing  the  world  with  regard  to  the  merits  of  the  cause, 
before  it  was  heaiti.*'  Lord  Hardwicke  was  Uierefore  of  opinion,  that  it  was 
of  tlie  utmost  importance  in  proceeJings  in  courts  of  justice  to  prevent  all  pre- 
judice, as  far  as  the  court  can  prevent  it,  from  being  excited  against  the  parties 
before  the  court,  pending  the  proceedings.  Now,  nothing  could  be  more  pre- 
judicial to  parties  jointly  indicted  for  a  crime,  and  therefore  probably  likely  to 
be  affected  by  the  same  evidence,  than  that,  pending  the  proceeding,  (which 
necessarily  was  protracted  for  several  days,)  there  should  be  published  to  the 
world  that  evidence  which  had  already  produced  the  conviction  of  one  or  two 
of  the  parties  indicted.  This  was  therefore  a  contempt,  from  its  tendency  to 
prejudice  the  minds  of  the  public  and  the  jurors  who  were  to  try  the  other 
cases ;  and  it  comes  directly  within  the  law  laid  down  by  Lord  Hardwicke. 
In  Ex  parte  Jones,  13  Ves.  Jun.  237*  Lord  Erskinb  fully  recognises  the  au- 
thority of  these  cases ;  and  he  says,  that  **  whatever  may  be  said  as  to  a  con- 
stnictive  contempt,  through  the  medium  of  a  libel,  against  persons  engaged  in 
controversy  in  the  court,  it  never  has  been  or  can  be  denied,  that  a  publicatioQ 
not  only  with  an  obvious  tendency,  but  with  the  design  to  obstruct  the  ordinary 
course  of  justice,  is  a  very  high  contempt.*'  These  authorities  establish  incon- 
trovertibly,  that  a  publication  out  of  court  of  any  thing  cx>ntrary  to  the  order  of 
the  court,  or  which  is  likely  to  impede  the  course  of  public  justice  in  the  pro- 
ceeding then  pending  in  that  court,  is  a  contempt.  *It  is  not  necessary  r«no4 
that  the  party  should  be  present  at  the  time  the  fine  is  imposed.  The  ^ 
circumstance  of  the  party  having  been  summoned  to  attend,  and  not  attending, 
is  sufficient.  A  high  constable  or  a  juror  not  attending,  is  frequently  fined  for 
tlieir  non-attendance.  In  77u  King  v.  The  Sheriff  of  MUldUiex,  Sir  T.  Jones, 
160,  the  under  sheriff  disobeyed  the  order  of  the  court,  by  refusing  to  amend 
the  panel  of  the  grand  jury.  The  high  sheriff,  in  consequence,  was  ordered  to 
attend  ;  but  did  not,  and  was  fined  100/.  The  fine  having  been  estreated  into 
the  Exchequer,  an  application  was  made  to  this  court  for  a  certiorari ;  but  it 
was  refused.  It  was  not,  however,  insisted  that  the  court  had  not  the  power  to 
fine,  merely  because  the  high  sheriff  was  absent.  Besides,  it  is  clear  from  the 
defendant's  affidavit,  that  he  knew  of  the  order.  It  may  be  said  that  this  pro- 
ceeding is  irregular,  because  there  was  no  personal  service  of  the  order  of  the 
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26th  April.  That  objection,  however,  does  not  apply  here ;  because,  by  the 
38  Geo.  3,  c.  78,  s.  12,  it  is  expressly  provided,  that  ^  service  at  the  house  or 
place  mentioned  in  the  affidavit  left  at  the  stamp-office,  as  the  house  or  place  at 
which  such  newspaper  to  which  any  proceedings  civil  or  criminal  shall  relate, 
is  printed  or  published,  or  intended  so  to  be,  of  any  legal  notice,  summons,  sub- 
poena, rule,  order,  or  process,  of  what  nature  whatsoever,  or  to  enforce  an  ap- 
pearance in  any  suit,  prosecution,  or  proceeding,  civil  or  criminal,  against  any 
printer,  publisher,  or  proprietor  of  any  such  newspaper,  shall  be  deemed  and 
taken  to  be  good  and  sufficient  service  thereof,  respectively,  against  all  persons 
named  in  such  affidavit  or  affirmation,  as  the  proprietor  or  proprietors,  pub- 
*2251  ^^^^^  *^^  publishers,  or  printer  or  printers,  of  the  newspaper  mentioned 

•^  in  such  affidavit  or  affirmation."  Here  it  is  expressly  admitted  upon 
the  affidavits,  that  the  order  was  served  at  the  Observer  office  in  the  Strand. 
This  statute,  therefore,  removes  any  objection  on  the  ground  of  a  defective 
service. 

Denman  and  Platt^  contra,  A  publication  containing  a  fair  and  impartial  ac- 
count of  the  evidence  given  pending  a  proceeding  does  not  tend  to  obstruct  tlie 
course  of  public  justice.  By  the  constitution  of  the  country,  courts  of  justice 
are  open  to  the  public.  If  indeed  any  matter  comes  before  the  court  in  which 
it  is  necessary,  for  the  purposes  of  justice,  that  particular  witnesses  should  be 
examined  separately ;  in  such  a  case,  which  appertains  strictly  to  the  business 
immediately  before  them,  the  court  have  a  right  to  exclude  those  parties  for  that 
cause;  but  they  have  no  power  to  exclude  those  to  whom  that  reason  does  not 
apply.  It  would  be  illegal  to  shut  their  doors  against  spectators.  No  real  ob- 
struction of  justice  can  arise  from  a  publication  of  a  true  and  faithful  account 
of  the  proceeding.  The  public  good  is  to  be  considered ;  and  it  is  for  the  pub- 
lic benefit  that  a  faithful  account  should  be  published  of  a  transaction  of  which 
they  might  otherwise  receive  only  a  garbled  account  from  the  mouths  of  indi- 
viduals. Such  a  publication  has  the  effect  of  increasing,  as  it  were,  the  size 
of  a  court  of  justice.  It  brings  to  the  knowledge  of  others,  not  personally  pre- 
sent, the  facts  as  they  really  exist.  In  order,  however,  to  show  that  a  publica- 
tion pending  the  trial  may  obstruct  public  justice,  it  is  said  that  the  jurors  who 
were  to  try  the  subsequent  cases  might  be  prejudiced  by  reading  the  evidence 
*2261  ^^'^^^y  iftven.    It  is  the  duty,  however,  of  *thoee  jurors  to  attend  during 

-'  all  the  trials,  in  order  to  be  ready  when  called  upon,  and  in  that  case 
they  must  of  necessity  hear  the  evidence  given  upon  each  trial,  and  imbibe  all 
the  prejudice  likely  to  arise  from  the  effect  of  Uiat  evidence  on  their  minds. 
As  to  the  prejudice  on  the  public,  it  is  impossible  to  prevent  those  who  are 
present  at  the  trial  from  communicating  to  their  friends  apd  others  the  effect  of 
what  they  have  heard ;  and  it  is  better  that  that  should  be  done  by  means  of  a 
correct  publication  of  the  proceedings  than  by  a  garbled  account.  It  is  of  great 
advantage  to  the  prisoner  that  the  proceedings  should  be  published  daily ;  for  if ' 
a  falsehood  sworn  to  by  a  witness  appear  in  the  public  prints  the  next  day,  the 
reading  of  such  evidence  may  induce  a  person  capable  of  giving  a  contradiction 
to  come  forward  in  favour  of  the  prisoner.  If  the  witness  himself  knows  that 
his  evidence  will  be  concealed,  until  the  whole  inquiry  is  concluded,  he  may 
give  false  evidence  without  any  fear  of  detection ;  but  if,  on  the  otlier  hand,  he 
knows  that  his  evidence  will  be  published  almost  immediately,  the  fear  of  de- 
tection may  operate  upon  his  mind,  so  as  to  prevent  his  uttering  a  falsehood. 
Publicity,  therefore,  is  most  conducive  to  the  due  administration  of  justice ;  and 
that  being  so,  the  court  had  no  power  to  make  an  order  to  prohibit  that  which 
was  not  an  obstruction,  but  a  furtherance  of  public  justice.  If,  indeed,  they 
had  the  power  to  prohibit  the  publication  for  a  time,  they  would  equally  have 
the  power  to  prohibit  it  for  ever,  or  they  might  even  prohibit  individuals  from 
communicating  in  conversation  what  they  hear  in  courL     Assuming,  however, 

2q2 


462  The  King  v.  Clement.  H.  T.  1821.  [226 

that  the  original  order  was  lawfully  issued,  a  court  of  ^neral  jail  delivery  has 
no  means  of  enforcing  obedience  *to  such  an  order  by  fine,  for  they  have  r«oo7 
no  process  to  bring  the  parties  before  them.  The  order  served  at  the  ^ 
printing-office  is  in  the  nature  of  mesne  process,  and  there  is  no  precedent  of 
such  an  order  having  ever  issued  from  a  court  of  this  description.  They  may 
indeed  have  the  power  of  bringing  before  them  persons  whose  presence  is  ne- 
cessary to  enable  them  to  carry  on  the  business  with  which  they  are  intrusted, 
such  as  a  sheriff,  a  juror,  a  constable,  witness,  or  a  prosecutor ;  but  it  does  not 
thence  follow,  that  a  court  has  authority  to  call  before  them  a  person  who  is  a 
stranger  to  the  whole  proceedings ;  and  if  this  court  of  jail  delivery  have  such 
power,  it  follows  that  it  equally  belongs  to  a  court  of  quarter  sessions,  or  a 
court-leet.  Allowing  such  a  power  to  inferior  courts  would  be  attended  with 
dangerous  consequences.  The  authorities  cited  on  the  other  side  only  establish, 
that  the  superior  courts  of  Westminster  Hall  have  the  power  of  punishing  con- 
tempts by  process  of  attachment.  There  is  no  instance  in  which  any  court  of 
quarter  sessions,  any  court  of  assize,  any  cour(  of  special  commission,  have 
ever  summoned  a  party  to  answer,  and  afterwards  attached  him  in  his  absence, 
and  issued  process  of  contempt  against  him,  because  he  did  not  appear.  It  does 
not  follow,  because  a  court  have  the  means  of  removing  obstructions,  that  there- 
fore they  have  a  power  to  issue  any  order  whatever,  as  to  individuals  who  do 
not  belong  to  the  court,  and  who  are  not  present.  As  to  the  case  cited  of  the 
sheriff,  it  is  his  duty  to  attend  the  court,  and  his  absence  alone,  therefore,  is  a 
proper  subject  of  a  fine ;  ^nd  if  any  improper  practice  has  taken  place,  m  the 
panel  of  jurors,  that  would  operate  as  an  additional  cause  of  fine ;  but  still 
it  would  be  imposed  upon  an  individual  whose  duty  it  is  to  attend  the 
*court.  So  a  juror  summoned  to  attend  may  be  fined  for  his  absence,  r«ooa 
or  for  any  act  inconsistent  with  his  duty.  77i«  ^ng  v.  Bushel,  Vaughan  ^ 
Rep.  136,  is  an  authority  to  show  that  the  court  may  inquire  into  the  nature  of 
the  contempt.  The  first  instance  where  any  order  was  ever  made  to  prevent 
the  publishing  of  the  proceedings  pending  a  trial  was  on  the  impeachment  of 
Lord  Melville  in  1806;  and  similar  orders  were  made  in  Tlie  IRng  v.  Watson^ 
in  this  court,  and  in  TTie  Xing  v.  Brandreth,  which  was  tried  at  Derby.  In 
the  two  latter  cases,  there  was  an  infringement  of  such  orders  by  the  editors  of 
some  of  the  newspapers ;  but  no  attempt  was  made  to  punish  the  contempt  by 
a  fine.  If,  in  this  case,  the  publication  had  taken  place  in  Surrey  instead  of 
Middlesex,  the  court  clearly  would  have  had  no  jurisdiction  to  punish  the  con- 
tempt. The  next  objection  is,  that  this  order  ought  to  have  been  personally 
served  on  the  defendant,  for  that  is  the  invariable  practice  in  the  superior  courts, 
in  cases  of  attachment.  Supposing,  however,  the  service  to  have  been  suffi- 
cient, the  court  had  no  power  to  proceed  to  fine  until  appearance.  In  Crfie$fy*$ 
ease,  8  Co.  Rep.  33,  a  distinction  is  taken  between  contempts  committed  out  of 
court  and  contempts  committed  in  court.  In  respect  to  the  latter,  it  is  said, 
that  the  steward  of  the  court-leet  may  take  cognisance  of  them,  and  impose  a 
fine ;  but  of  the  former,  the  jurors  of  the  leet  have  power  to  present  them,  and 
assess  an  amercement. 

Abbott,  C.  J.     Although  I  was  a  party  to  this  act  of  the  court  below,  I 
hope  I  should  not  be  the  less  willing  to  rescind  what  had  been  done  in  this 


case,  if  I  •thought  it  was  improperly  done,  than  I  am,  where  an  appli- 
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cation  is  made  for  a  new  trial,  in  case  of  a  misdirection  by  me.  I  think 
it  sufficient  now  to  state,  that  I  have  heard  nothing  upon  the  present  occasion, 
which  induces  me  even  to  doubt  the  propriety  of  what  took  place  in  the  court 
below,  and,  therefore,  I  think  this  rule  ought  to  be  discharged. 

Bayley,  J.  I  am  of  the  same  opinion.  In  order  to  induce  the  court  to 
grant  this  application,  it  must  appear  that  there  is  a  reasonable  degree  of  doubt 
as  10  the  legality  of  the  order  made  by  the  court  below.  For  the  object  of  this 
application  is  not  to  enable  the  defendant  to  have  a  writ  of  error,  but  only  that 


229] 


4  Barnewall  &  Alderson.  463 


he  may  ultimately  have  the  opinion  of  this  court  on  the  validity  of  the  order ; 
and,  by  refusing  this  application,  we  do  not  in  fact  deprive  him  of  an  opportu- 
nity of  contesting  that  point  in  the  Court  of  Exchequer.  That  ground  for  the 
application,  therefore,  altogether  fails.  As  to  the  validity  of  the  order,  it  was 
contended  in  argument,  first,  that  the  court  had  no  power  to  make  an  drder  pro- 
hibiting the  publication  of  these  trials  pending  the  proceedings.  Now,  in  order 
to  judge  of  that,  it  becomes  necessary  to  consider  what  the  nature  of  the  proceed- 
ing was.  An  indictment  had  been  found  against  a  number  of  individuals  for 
the  crime  of  high  treason,  and  they  were  then  about  to  be  tried.  The  whole 
trial  of  all  these  individuals  constituted  one  entire  proceeding ;  for  if  they  had 
not  severed  in  their  challenges,  the  prisoners  would  have  been  tried  all  at  once. 
In  point  of  fact,  however,  they  did  sever  in  their  challenges,  and  were  tried 
seriatim.  It  could  not,  therefore,  be  said  that  the  whole  proceeding  was  termi- 
i^ooffi  iuite<l«  vntil  the  last  of  those  prisoners  had  taken  his  trial.     *Now  the 

-*  court  l>efore  whom  the  trial  was  about  to  take  place  was  a  court  of 
general  jail  delivery,  and  had  authority  to  make  any  order  which  they  might 
judge  to  be  necessary,  in  order  to  preserve  the  purity  of  the  administration  of 
justice  in  the  course  of  the  proceeding  then  depending  before  them,  and  to  pro- 
hibit any  publication  which  might  have  a  tendency  to  prevent  the  fair  and  im- 
partial consideration  of  the  case.  On  the  present  occasion,  it  occurred  to  the 
court  that  it  would  be  of  great  importance,  with  a  view  both  to  the  interest  of 
the  prisoners  and  that  of  the  public,  that  a  publication  like  the  present  should 
be  prohibited  until  after  the  termination  of  all  the  trials ;  and  if^  this  had  not 
been  done,  many  inconveniences  might  have  followed,  some  of  which  may  he 
pointed  out.  By  the  necessary  course  of  the  proceeding,  it  must  inevitably 
happen  that  the  evidence  would  be  repeated  in  each  trial ;  and  if,  upon  the  first 
trial,  one  or  more  of  the  witnesses  had  been  of  doubtful  character,  it  might  have 
been  of  the  utmost  importance  to  keep  them  apart  from  the  rest,  and  to  ex- 
amine carefoUy  whether,  npon  each  successive  trial,  they  continued  to  give  the 
same  account  which  they  did  upon  the  first,  ^ow,  all  this  would  be  prevented, 
if,  by  a  publication  like  the  present,  such  persons  were  enabled  to  see  a  printed 
account  of  the  trial,  and  to  read  over,  not  only  their  own  evidence,  but  also 
that  of  the  other  witnesses  who  had  been  examined.  This  would  give  them  an 
opportunity  of  explaining  those  parts  of  their  statement  which  might  be  at 
variance  with  tiie  other  facts  proved  in  the  case.  But,  it  is  argued,  that  if  the 
court  have  this  power  of  prohibiting  publication,  there  is  no  limit  to  it,  and  that 
*23l1  ^^^  ^^^  prohibit  altogether  any  publication  of  the  trial.     I  *think  that 

•J  that  does  not  follow.  All  that  has  been  done  in  this  case  is  very  dif- 
ferent ;  for  tiie  prohibition,  here,  has  only  been  till  the  ^hole  trial  was  com- 
pleted. Supposing,  however,  that  this  was  a  legal  order,  it  is  then  argued  that 
the  defendant  was  not  personally  served  with  the  order  of  the  25th  of  April, 
by  which  he  was  required  to  appear  on  the  28th  of  April,  to  answer  for  his 
breach  of  the  original  order ;  and  tiiat,  for  that  reason,  the  court  had  no  juris- 
diction to  impose  this  fine.  The  defendant,  in  his  aiXidavit,  only  states  that  he 
went  out  of  town  on  the  25th  of  April ;  but  he  does  not  say  that  he  was  not 
isognisant  of  the  original  order  of  the  court,  nor  does  he  deny  that  he  went  out 
of  town  with  a  view  to  avoid  the  consequences  of  his  disobedience  to  it.  But 
that  is  not  all ;  for  it  appears  tiiat,  on  the  26th,  the  notice  was  served  at 
the  place  where  his  newspaper  was  published ;  and,  by  38  G.  3,  c.  78,  s. 
12,  that  is  sufficient.  Besides,  the  rule  which  requires  persona]  service,  in 
order  to  ground  an  attachment,  is  merely  a  rule  of  practice,  of  which  every 
court  judges  for  itself.  If  the  absence  of  a  party  be  voluntary,  he  cannot  com- 
plain that  the  proceeding  has  taken  place  behind  his  back  ;  for  he  might  have 
attended,  if  he  had  pleased.  The  defendant  does  not,  in  his  afKdavit,  give  any 
reason  for  absenting  himself.  As  to  the  question,  whether  a  court  of  record 
has  a  power  to  fine  a  party  who  is  not  then  present  before  them,  but  who  has 
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been  guilty  of  a  contempt,  I  entertain  no  doubt ;  for,  otherwise,  his  contempt 
in  not  appearing  before  them,  would  prevent  his  being  punished  for  the  previous 
contempt  of  which  he  had  been  guilty.  It  has  been  said,  that  the  party  may 
be  punished  by  indictment ;  but  that  is  not  always  an  ^'effectual  remedy ;  r^a^a 
for  then  the  evil  will  have  been  accomplished  before  any  indictment  can  ^ 
be  tried ;  and,  in  such  cases,  it  is  fit  that  the  party  should  be  deterred  by  a 
speedy  punishment  It  seems  to  me,  that  the  court  below  had  authority  to 
make  the  original  order,  and  to  punish  the  disobedience  to  it ;  and  that  they 
might  proceed  to  do  this  in  the  case  of  an  individual  not  personally  present  be- 
fore them,  it  being  established  that  he  had  had  legal  notice,  and  that  his  absence 
was  voluntary.     I  think,  therefore,  that  this  rule  must  be  discharged. 

HoLROYD,  J.  I  am  also  of  opinion  that  this  rule  ought  not  to  be  made  abso- 
lute. In  order  to  sustain  the  present  application,  a  reasonable  ground  of  doubt 
as  to  the  legality  of  the  order,  should  be  presented  to  the  court  None  such 
having  been  presented  to  my  mind,  I  think  we  ought  not  to  grant  the  certiorari, 
particularly  in  a  case  in  which,  if  the  order  imposing  the  fine  has  been  illegally 
made,  the  party  injured  may  make  his  defence  in  the  Court  of  Exchequer. 
This  was  an  order  made  in  a  proceeding,  over  which  the  court  had  judicial 
cognisance :  the  subject-matter,  respecting  which  it  was  made^  was  then  in  the 
course  of  judicature  before  them.  The  object  for  which  it  was  made,  was 
clearly,  as  it  appears  to  me,  one  within  their  jurisdiction,  vii.  the  furtherance 
of  justice  in  proceedings  then  pending  before  the  court ;  and  it  was  made  to 
remain  in  force  so  long,  and  so  long  only,  as  those  proceediings  should  be  pend- 
ing before  them.  Now,  I  take  it  to  be  clear,  that  a  court  of  record  has  a  right 
to  make  orders  for  regulating  their  proceedings,  and  for  the  furtherance  of  jus- 
tice in  the  proceedings  before  them,  which  are  *to  continue  in  force  r«233 
during  the  time  that  such  proceedings  are  pending.  It  appears  to  me,  ^ 
that  the  arguments  as  to  a  further  power  of  continuing  such  orders  in  force  for 
a  longer  period,  do  not  apply.  It  is  sufficient  for  the  present  case,  that  the 
court  have  that  power  during  the  pendency  of  the  proceedings.  This  order  was 
made  to  delay  publication  only  so  long  as  it  was  necessary  for  the  purposes  of 
justice,  leaving  every  person  at  liberty  to  publish  the  report  of  the  proceedings 
subsequently  to  their  termination.  I  am  therefore  of  opinion,  that  this  was  an 
order  which  the  court  had  the  power  to  make.  The  next  question  is,  whether 
the  court  below  had  the  power  to  fine.  It  is  perfectly  clear,  as  to  the  courts  at 
Westminster,  that  contempts  may  not  only  be  in  the  face  of  the  court,  but  that 
theymay  be  committed  out  of  the  court  In  the  argument  of  Wilmot,  C.  J., 
in  The  King  v.  Altfum^  Wilmot's  Notes,  243,  he  shows  clearly  that  publications 
libelling  the  superior  courts,  may  be  punished  as  contempts.  The  cases  cited 
in  argument  from  Atkyns,  as  well  as  that  before  Lord  Ersrine,  establish,  that 
any  Sling  done  either  for  the  purpose  of  obstructing  justice,  or  which  will  have 
that  eflfect,  may  be  punished  as  a  contempt  of  the  court  before  whom  the  pro- 
ceedings are  had.  Courts  inferior  to  the  courts  of  Westminster,  may  clearly 
fine  and  imprison  for  a  contempt,  if  they  are  courts  of  record,  as  the  Court  of 
Quarter  Sessions,  and  the  Court  of  Oyer  and  Terminer.  Indeed,  it  is  the  con- 
stant practice  for  those  courts  to  fine  jurors  who  do  not  attend.  Now,  the 
ground  on  which  a  person  nominated  as  a  juror  is  bound  to  attend,  is  by  reason 
of  his  having  been  summoned,  and  not  merely  by  reason  of  his  nomination ; 
*for  when  the  service  is  proved  by  the  officer,  the  juror  is  fined  in  his  r«o34 
absence  for  his  non-attendance.  If  he  can  afterwards  show  that  he  has  ^ 
not  been  sumr/ioned,  he  may  come  to  the  court  and  claim  relief.  That  is  not 
the  case  here,  where  the  party  has  had  an  opportunity  of  being  heard ;  for  I 
think  the  statute  of  the  38  G.  3,  makes  ser^-ice  at  the  office  good  service,  for  this 
psirticular  purpose.  If  that  had  not  been  so,  the  party  might  have  applied  at 
ttu)  subsequent  sessions,  and  would  have  been  let  in  to  urge  any  ground  of  relief 
or  defence  that  he  might  have  had.     As  to  the  argument  of  this  being  a  dan- 
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gerous  power*  it  is  true  that  every  power  may  be  abused ;  but  the  law  and  con- 
stitution of  England,  whenever  that  has  been  the  case,  has  afforded  a  remedy 
for  such  abuses.  An  argument  derived  from  the  possible  abuse,  does  not  prove 
that  the  nnwer  itseK  is  illegal.  I  think,  therefore  that  this  rule  should  be  dis- 
ehaiged. 

Best,  J.  I  was  present  when  the  order  in  question  was  made :  and  I  have 
beard  the  arguments  which  have  now  been  urged  against  the  propriety  of  that 
order.  Following  the  example  of  my  lord  ehief  justice,  I  shall  content  my- 
self with  saying,  Uiat  nothing  which  has  occurred  in  the  argument  this  day,  has 
induced  me  to  doubt  for  a  moment  the  legality  or  propriety  of  this  order. 

\  Rule  dischaiged. 


^235]  The  KINO  v.  The  Inhabitants  of  CHAOFORD. 

The  power  given  to  magistrate!  under  35  O.  3,  c  101,  i.  2,  of  ordering  the  charges  incnrred  dir 
ing  the  suspension  of  an  order  of  removal,  to  be  paid  bv  the  parish  to  which  the  order  is  mad*, 
is  confined  to  two  cases  only,  rix.  the  death  or  removal  of  the  pauper ;  and  therefore,  where  a 
pauper,  during  the  suspension  of  an  order  of  removal,  became  irremovable  in  cons<H^uence  jf 
an  estate  descending  to  him :  Heldf  that  such  a  case  was  not  within  the  act ;  and  *>mt  the  p^- 
per,  not  havins  been  removed,  no  order  for  the  pavment  of  any  charges  incurred  during  (he 
suspension  of  me  original  order  of  the  removal,  coula  be  made. 

On  the  2d  December,  1816,  two  justices,  by  their  order,  removed  Will^m 
Endacott,  with  his  wife  and  children,  from  Chagford  to  Staverton,  both  in  the 
county  of  Devon.  This  order  was  on  the  same  day  suspended,  on  account  of 
the  illness  of  William  Endacott.  On  the  1st  of  July,  1817,  the  parish  officers 
of  Chagford  believing  the  pauper  sufficiently  recovered  to  be  removed,  the  fol- 
lowing order  was  made  by  the  magistrates :  *'  Whereas  it  is  now  made  appear 
unto  us,  the  justices  within  named,  and  we  are  fully  satisfied  that  the  within 
order  of  removal  may  be  executed  without  danger ;  we  do,  therefore,  hereby 
order  the  same  to  be  forthwith  put  in  execution  accordingly  :  And  whereas  ^t  is 
duly  proved  to  us,  upon  oath,  that  the  snm  of  twenty-two  pounds,  seventeen 
shillings,  and  one  penny  halfpenny,  hath  been  incurred  by  the  suspension  of  the 
within  order  of  removal ;  we  do,  therefore,  order  and  direct  the  churchwardens 
or  overseers  of  the  poor  of  the  parish  of  Staverton,  to  which  parish  the  said 
William  Endacott  is  ordered  to  be  removed,  to  pay  the  said  sum  of  22/.  17s. 
1  l-2d.  to  Richard  Thorn  on  demand.  Immediately  afler  this  order  was  made, 
it  was  ascertained  that  the  pauper  was  still  too  ill  to  be  removed,  and  accord- 
ingly on  the  7th  day  of  the  same  month,  the  justices  signed  a  second  order  o( 
suspension  in  the  usual  form.  On  the  16th  May,  1819,  the  pauper's  father 
died  at  Chagford,  and  by  his  death  two  freehold  houses  in  the  parish  of  Chag- 
*2aill  ^^^  descended  *to  the  pauper,  as  heir  at  law.  The  parish  officers  of 
^  Chagford  thereupon  ceaised  to  relieve  the  pauper  and  his  family.  On 
the  7th  February,  1820,  another  order  was  made,  of  which  the  following  is  a 
copy ;  *'  Whereas  it  is  now  made  appear  unto  us,  the  justices  named  in  the 
order  of  removal,  and  suspension  thereof  hereunto  annexed,  and  we  are  fully 
satisfied,  that  such  order  of  removal  may  be  executed  without  danger ;  we  do, 
therefore,  hereby  order  the  same  to  be  foithwith  put  in  execution  accordingly. 
And  whereas  it  is  duly  proved  to  us,  upon  oath,  that  the  sum  of  sixty  pounds 
and  nine  shillings  hath  been  incurred  by  the  suspension  of  the  said  order  of 
removal ;  we  do,  therefore,  order  and  direct  the  churchwardens  and  overseers 
of  the  poor  of  the  parish  of  Staverton,  to  which  parish  the  said  William  Enda- 
cott is  ordered  to  be  removed,  to  pay  the  said  sum  of  sixty  pounds  and  nine 
shillings  to  Richard  Thorn,  on  demand."  The  pauper  was  never  removed,  but 
on  the  18th  February,  1820,  the  appellants  were,  for  the  first  time,  served  with 
the  order  of  removal,  and  with  the  several  other  orders  hereinbefore  mentionedt 
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and  on  the  some  day  payment  was  demanded  of  the  several  suns  of  22L  17t. 
1  l-2(f.  and  60/.  9»  as  the  expenses  incurred  by  the  suspension.  Against  these 
orders,  the  parish  of  Staverton  appealed,  and  gave  the  following  notice.  *'  Take 
notice,  that  we,  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
Staverton  in  the  said  county  of  Devon,  do  intend,  at  the  next  Quarter  Sessions 
of  the  peace,  to  be  holden  at  the  castle  of  Exeter  in  and  for  the  said  county  of 
Devon,  to  commence  and  prosecute  an  appeal  against  an  order  made  under  the 
hands  of  Baldwin  Fulford  and  George  Gregory,  two  of  his  majesty *s  justices  of 
the  peace  in  and  for  the  said  county  of  Devon,  and  bearing  *date  the  1st  r«oo<7 
July,  1817,  so  far  as  the  same  order  directs  the  churchwardens  or  over-  ^ 
seers  of  the  poor  of  the  parish  of  Staverton  to  pay  the  sum  of  22/.  17t.  1  l-2</. 
to  Richard  Tliom,  as  the  sum  incurred  by  the  suspension  of  an  order  of  the 
said  Baldwin  Fulford  and  George  Gregory,  for  and  concerning  the  removal  of 
William  Endacott  and  Winifred,  his  wife,  John  Endacott,  Mary  Endacott,  and 
Elizn!)eth  Endacott,  their  children,  from  and  out  of  the  said  parish  of  Chagford 
into  our  said  parish  of  Staverton.  And  also,  take  notice,  that  we,  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  of  Staverton,  in  the  said  county 
of  Devon,  do  also  intend,  at  the  next  Quarter  Sessions  of  the  Peace  to  be  holden 
at  the  castle  of  Exeter  in  and  for  the  said  county  of  Devon,  to  commence  and 
prosecute  an  appeal  against  another  order,  under  the  hands  of  the  said  Richard 
Fulford  and  Geoige  Gregory,  and  bearing  date  the  7th  day  of  February,  1820, 
so  far  as  this  order  directs  the  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  Staverton,  to  pay  the  sum  of  60/.  Ot.  to  Richard  Thorn,  as  the  sum 
incurred  by  the  suspension  of  the  said  order,  for  and  concerning  the  removal  of 
the  said  William  Endacott  and  Winifred,  his  wife,  and  the  said  John  Endacott, 
Mary  Endacott,  and  Elizabeth  Endacott,  their  children,  from  and  out  of  the 
said  parish  of  Chagford  into  our  said  parish  of  Staverton.  The  sessions,  on 
appeal,  quashed  both  these  orders,  subject  to  a  case  for  the  opinion  of  this  court. 

Nohm  and  Tyrrell,  in  support  of  the  order  of  sessions.  The  two  orders, 
against  which  the  appeal  in  the  present  case  is  made,  can  only  be  supported 
un({er  the  authority  of  the  36  G.  3,  c.  101,  s.  2,  by  which  it  was  *enact-  r»oAQ 
ed,  that  in  case  any  poor  person  removed  by  virtue  of  any  order  of  re-  ^ 
moval,  should  be  unable  to  travel  by  reason  of  sickness,  the  justices  making  the 
order  were  authorized  to  suspend  the  execution  of  it ;  and  the  charges  incurred 
by  such  suspension,  might  be  directed  to  be  paid  by  the  parish  officers  of  the 
place  to  which  such  poor  person  was  ordered  to  be  removed,  in  case  any  re- 
moval should  take  place,  or  in  case  of  the  death  of  such  poor  person  before  the 
execution  of  such  order. '  Now,  in  the  present  case,  neither  of  these  events 
has  happened ;  for  the  pauper  is  neither  dead,  nor  has  he  been  removed ;  and 
if  the  Court  do  not  give  a  strict  construction  to  the  statute,  it  will  be  productive 
of  great  ambiguity  and  inconvenience.  Besides,  in  the  present  case,  a  very 
long  period  of  time  has  been  suffered  to  elapse,  without  giving  to  the  parish  to 
which  the  order  was  directed  any  notice  of  its  existence.  In  the  interval,  they 
may  have  lost  the  opportunity  of  obtaining  evidence  as  to  the  pauper's  settle- 
ment, or  of  applying  to  the  sessions  for  an  order  of  maintenance  on  his  rela- 
tions. It  will  be  contended,  on  the  other  side,  that  this  is  within  the  mischief 
intended  to  be  remedied  by  the  35  G.  3,  c.  101 ;  but  the  words  are  expressly 
confined  to  two  cases  only.  This,  therefore,  at  all  events,  can  only  be  consi- 
dered as  casus  amisstis.  The  notice  only  mentions  the  amount  of  the  charges ; 
but,  under  that,  the  whole  merits  of  the  case  may  be  gone  into.  Bex  v.  Si. 
Mary-le-bone,  13  East,  51,  and  Rex  v.  Kynaston,  1  East,  117. 

Tmered,  contra.    The  act  of  parliament  in  question,  being  a  remedial  law, 
ought  to  be  extended  to  all  cases  *  within  the  scope  and  mischief  of  it :  r«QOA 
for  as  penal  laws,  as,  for  instance,  that  of  13  Elii.  c.  10,  s.  3,  are  re-  ^ 
strained  to  cases  within  the  intent  of  the  legislature,  so,  in  like  manner,  reme- 
dial hws  ought  to  be  extended.    The  court  will  not,  in  any  case,  require  a  no- 
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gntoiy  act  to  be  done ;  which  would  be  the  case  here,  if  they  were  to  hold, 
that  in  order  to  give  the  parish  a  right  to  recover  the  expenses  incurred,  the 
pauper  must  be  removed,  the  only  effect  of  which  illegal  act  would  be,  that  he 
would  immediately  return  back  to  the  parish  from  whence  he  was  removed. 
In  ordinary  cases  of  removal,  an  actual  removal  of  the  pauper  may  be  neces- 
sary ;  for,  till  that  happens,  the  appellant  parish  has  sustained  no  actual  griev- 
ance. But,  in  suspended  orders,  the  case  is  very  different.  There,  the  griev- 
ance accrues  from  the  time  of  making  the  order ;  and  the  parish  to  which  the 
order  is  made  has,  in  that  case,  two  grounds  of  appeal :  either  that  the  pauper 
is  not  settled  with  them,  or  that  the  charges  incurred  by  the  suspension  of  the 
order  of  removal,  are  too  great  in  amount.  It  cannot,  therefore,  be  necessary, 
in  order  to  raise  the  latter  question,  that  any  actual  removal  should  be  made. 
Besides  the  very  object  of  the  act  was  to  prevent  an  improper  removal  from 
taking  place  ;  and  it  is  expressly  enacted,  that  during  the  suspension  of  the  or- 
der, the  pauper  should  bring  no  additional  burden  on  the  parish.  But,  if  it  be 
decided  that,  in  this  case,  the  order  for  the  payment  of  the  charges  is  not  valid 
on  account  of  the  non-removal  of  the  pauper,  the  suspension  of  the  order  will 
have  brought  an  additional  charge  upon  the  parish.  It  is  true,  that  the  strict  literal 
moA(f\  interpretation  of  the  words  is  against  this  view  of  the  case ;  but  so  it  *was 
-J  in  Rex  v.  Everdon,  9  East,  105,  which  turned  upon  the  construction  of 
this  very  act ;  and  yet  Lord  Ellenborough  there  said,  afler  deciding  that  an 
order  of  removal  of  a  pauper  might  be  suspended,  though  the  pauper  was  not 
brought  before  the  justices  at  the  time  of  the  order,  **  This  is  the  plain  sense 
and  spirit  of  the  act,  though  somewhat  straining  upon  the  words  of  it ;  but  no 
other  construction  can  be  put  upon  them  consistently  with  the  general  object  of 
the  act."  And  Grose,  J.,  added,  ''  The  letter  of  the  statute  is  sufficiently 
plain,  according  to  the  common  understanding  of  the  words ;  but  that  would 
militate  so  strongly  against  the  spirit  and  object  of  it,  that  we  cannot  be  governed 
by  the  letter,  widiout  entirely  defeating  this  very  wholesome  law."  Tlie  same 
inconvenience  will  occur  here ;  for  if  the  subsequently  becoming  irremovable 
during  the  suspension  of  the  order,  is  to  bring  this  charge  upon  the  parish,  the 
consequence  will  be,  that  parish  officers  will,  in  almost  all  cases,  be  anxious, 
notwithstanding  sickness,  to  remove  the  pauper,  lest  such  a  burden  should  be 
thrown  upon  them.  There  is  another  objection  in  the  present  case,  which  is, 
that  the  notice  of  appeal  only  raises  the  question  as  to  the  propriety  of  the 
charges.  Now,  that  was  fully  proved,  and  is  not  negatived  by  the  case.  In 
Rex  V.  St.  Mary4e4Hmej  there  was  an  appeal  both  against  the  order  of  removal, 
and  that  for  payment  of  the  charges  during  its  suspension. 

Abbott,  C.  J.  In  this  case  we  are  called  upon  to  put  a  new  construction  on 
-.  this  act  of  parliament,  *which  was  passed  in  order  to  prevent  a  griev- 
J  ance  arising  from  the  too  great  temptation  afforded  to  parish  officers  by 
orders  of  removal,  to  convey  paupers  from  one  place  to  another  during  sickness. 
The  second  section  recites,  that  poor  persons  are  often  passed  to  the  place  of 
their  settlement  during  the  time  of  their  sickness,  to  the  great  danger  of  their 
lives  ;  and  it  gives  a  power  to  magistrates,  in  order  to  remedy  this  inconvenience, 
of  not  carr3ring  their  order  into  immediate  effect,  but  of  suspending  its  opera- 
tion for  a  time.  But  then,  in  order  to  prevent  this  from  producing  any  hard- 
ship to  the  removing  parish,  it  prorides,  that  no  act  done  by  the  pauper  during 
the  suspension  shall  give  him  a  settlement,  and  empowers  the  magistrates  to  or- 
der the  intermediate  charges  to  be  paid  by  the  parish  to  which  the  order  is 
made,  in  case  any  removal  shall  take  place,  or  in  case  of  the  death  of  such 
poor  persons  before  the  execution  of  such  order.  This  power,  however,  seems 
to  me  to  be  confined  to  these  two  cases  only,  viz.  the  removal  and  death  of  the 
pauper.  Whether  or  not  it  would  be  expedient  for  the  legislature  to  have  pro- 
vided for  the  present  case,  it  is  not  for  this  eourt  to  say .  All  that  we  can  do  is, 
io  determine  Uiat  the  non-removal  of  the  pauper  prevents  the  case  from  falling 
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within  the  act.  I  should  have  thonghtt  indeed,  that  as  the  order  of  the  magis- 
trates, not  being  within  the  act,  was  altogether  nugalory,  the  proper  course  for 
the  sessions  to  have  pursued  would  have  been,  not  to  have  quashed  the  order, 
but  t0  have  dismissed  the  appeal.  However,  as  they  have  done  substantiallj 
right,  I  think  their  order  ought  to  be  confirmed. 

*Batlsy,  J.  It  might,  perhaps,  be  the  object  of  the  legislature  when  r^ojo 
this  act  of  parliament  was  passed  to  take  away  from  parish  officers  the  ^ 
inducement  of  a  hasty  removal,  by  giving  a  power  of  recovering  the  charges 
incurred  in  all  cases,  including  the  present.  But  they  have  not  said  so,  and 
ihe  safest  course  for  the  court  is  to  abide  by  the  words  of  the  statute.  Besides, 
in  the  present  case,  a  very  long  period  has  elapsed,  during  which  this  order  re- 
mained suspended,  and  no  notice  of  it  was  given  to  the  opposite  party.  Now, 
if  that  notice  had  been  given,  (and  there  are  no  words  in  the  act  that  supersede 
the  necessity  of  it,)  it  might  have  enabled  the  other  parish  to  have  made  prompt 
^  inquiry,  and  to  have  ascertained  the  fact  relative  to  the  settlement  of  the  pauper. 
I  think,  therefore,  that  this  affords  an  additional  reason  for  holding  that  the 
sessions  have  come  to  a  right  conclusion  in  this  case. 

HoLROTD,  J.  This  statute  cannot,  I  think  be  construed  so  as  to  apply  to 
this  case :  although,  probably,  the  legislature  would,  if  it  had  occurred  to  them, 
have  provided  for  it.  The  words,  used,  however,  are  too  express  to  include 
the  present  case.  The  cases  under  the  statute  of  Elizabeth,  as  to  ecclesiastical 
leases,  are  very  different  There  the  words  of  the  statute,  being  general,  were 
restrained  in  construction,  so  as  only  to  include  leases  within  the  intention  of 
the  statute ;  but  here  the  words  are  particular,  and  cannot,  I  think,  be  extended 
by  construction. 

f  Order  of  sessions ,  confirmed,  (a) 

(a)  Best,  J.,  was  absent  in  the  Boil  Coort 
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The  cotnt  will  not  take  indicial  notice  of  the  focal  situation  and  distances  of  the  different  places 
in  the  counties  of  England  from  each  other;  and  therefore,  where  a  return  to  an  habeas  corous 
stated  that  the  prisoner  was  found  on  board  a  vessel,  dieoovered  within  eight  leagues  of  that 
part  of  the  coast  of  6.  B.  called  Suffolk,  to  wit,  within  eight  leagues  of  O.,  in  that  county,  it 
was  held  not  to  be  averred  with  sufficient  certainty,  that  the  vessel  was  not  within  four  leagues 
of  the  coast  of  Q\  B.,  between  the  North  Foreland  in  Kent  and  Beachy  head  in  Sussex. 

The  prisoner,  an  impressed  seaman,  was  brought  up  by  virtue  of  a  writ  of 
habeas  corpus,  directed  to  the  admiral  of  the  fleet  at  Chatham.  The  return  to 
the  writ  stated,  that,  on  the  28th  November,  1820,  a  certain  foreign  smuggling 
vessel,  called  the  George,  of  Flushing,  on  board  of  which  were  divers,  to  wit, 
six  subjects  of  his  majesty,  being  mariners,  was  found  and  discovered  by  the 
commander  and  crew  of  his  majesty's  revenue  cruiser,  ealled  The  Griper,  to 
have  been  and  to  be  within  eight  leagues  of  that  part  of  the  coast  of  Great 
Britain  called  Suffolk,  that  is  to  say,  within  eight  leagues  of  Orfordness,  in  the 
county  of  Suffolk,  having  then  and  there  on  board  thereof  divers  large  quantities 
of  foreign  spirits,  tea,  and  tobacco ;  that  is  to  say,  1736  gallons  of  foreign  ge- 
neva, and  346  gallons,  the  said  geneva  and  brandy  being  in  595  casks  of  less 
size  than  60  gallons  each,  to  wit,  four  gallons  each  f  the  said  foreign  spirits  not 
being  for  the  use  of  the  seamen  belonging  to  the  said  vessel,  not  exceeding  two 
gallons  for  each  seaman,)  TOOlbs.  weight  of  tea,  and  2039lbs.  weight  of  tobac- 
co, the  said  tobacco  being  in  35  casks  and  25  packets,  each  containing  less  than 
450lbs.  weight,  to  wit,  34lbs.  weight  each,  not  being  for  the  use  of  £e  seamen, 
and  the  tea  and  tobacco  not  having  been  shipped  duly  for  exportation,  as  mer- 
chandise on  board  the  said  vessel,  from  some  port  in  Ireland.     The  return  fur- 
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ther  stated,  that  the  vessel  was  liable  to  forfeiture,  and  was  seized,  and  that  the 
*2441  P'^*®"®*"'  Jacobus  Deybel,  being  a  «ubject  of  his  majesty,  and  ♦a  mari- 
•^  nei,  and  seafaring  man,  was  found  on  board  the  said  vessel  so  being  Ha- 
able  to  forfeiture,  and  seized,  and  was,  by  virtue  of  the  statute  in  that  case  made 
and  provided,  liable  to  be  stopped,  arrested,  and  detained,  for  the  cause  afore- 
said, and  being  so  liable,  was  arrested.  It  then  stated,  that  being  so  arrested, 
&c.,  and  liable,  &c.,  and  being  fit  and  able  to  serve  in  his  majesty's  naval  ser- 
vice, he  was  afterwards,  to  wit,  on,  &c.,  carried  before  A.  B.  and  C.  D.,  two 
of  his  majesty's  justices  of  the  peace,  &c.,  residing  at  the  port  of  Harwich, 
into  which  port  of  Harwich  the  vessel  was  then  and  there  taken  and  carried, 
and  upon  due  proof,  as  by  the  statutes  in  that  case  made  and  provided  is  re- 
quired, was  committed,  to  answer  such  information  as  might  be  preferred,  and 
being  so  committed,  was  impressed,  and  was  for  that  cause  detained. 

Lawes,  Serjt.,  objected  to  this  return ;  first,  that  it  did  not  appear,  with  suf- 
ficient distinctness,  that  the  ship  on  board  of  which  tlie  prisoner  was  found,  was, 
at  the  time,  within  the  limits  specified  in  the  69  G.  9,  c.  421,  s.  1.  That  act 
provides,  that  if  any  foreign  smuggling  vessel  or  boat,  in  which  there  shall  be 
one  or  more  subjects  of  his  majesty,  whether  mariners  or  persons  pretending 
to  l>e  passengers,  shall  be  found  or  discovered  to  have  been  within  four  leagues 
of  that  part  of  the  coast  of  Great  Britain  which  is  between  the  North  Foreland, 
on  the  coast  of  Kent,  and  Beachy-Head,  on  the  coast  of  Sussex,  or  within  eight 
leagues  of  any  other  part  of  the  coast  of  Great  Britain  or  Ireland,  having  on 
board  any  foreign  brandy,  &c.,  such  vessel  shall  be  forfeited ;  and  every  such 
subject  of  his  majesty,  who  shall  be  found  on  board  such  vessel,  shall  be  liable 
*245'1  ^  ^^^  ^^^  pains  and  penalties,  *Slc»  in  like  manner  as  persons  being 
-^  subjects  of  his  majesty,  found  on  board  vessels  liable  to  forfeiture,  be- 
longing wholly  or  in  p^rt  to  his  majesty's  subjects,  are  by  the  previous  laws 
liable.  Now  it  is  not  stated  that  the  vessel  was  found  within  four  leagues  of 
the  coast  between  the  North  Foreland  and  Beachy-Head,  and,  for  any  thing 
that  appears  here,  she  might  have  been  within  eight  leagues  of  Uiat  part  of  the 
coast ;  all  that  is  stated  is,  that  she  was  within  eight  leagues  of  that  part  of  the 
coast  of  Great  Britain  called  Suffolk,  to  wit,  within  eight  leagues  of  Orfordness 
in  the  county  of  Suffolk.  It  is  not  clear,  that  there  may  not  be  a  part  of  the 
coast  called  Suffolk,  between  the  North  Foreland  and  Beachy-Head.  And  al- 
though it  is  subsequently  averred,  that  it  was  within  eight  leagues  of  Orford- 
ness, in  the  county  of  Suflblk,  still  the  court,  although  they  will  take  judicial 
cognisance  of  the  different  counties  of  the  kingdom,  cannot  carry  that  so  far  as 
to  take  judicial  cognisance  of  all  the  different  parts  of  those  counties,  and  their 
local  situation.  Non  constat  but  that  Orfordness  may  be  some  isolated  part  of 
the  county  of  Suffolk,  situated  between  the  limits  in  question.  He  was  then 
proceeding  to  take  some  other  objections  to  the  return,  but  the  court  called 
upon  the  other  side. 

Jervis,  in  support  of  the  return,  contended,  that  as  the  court  would  take  ju- 
dicial notice  of  the  different  counties  of  England,  of  which  Sufiplk  was  one,  and 
that  as  this  return  stated  that  the  vessel  was  found  within  eight  leagues  of  that 
part  of  the  coast  of  Great  Britain  called  Sufiblk.  which  is,  by  the  next  aver- 
ment, stated  to  be  within  eight  leagues  of  a  place  in  that  county,  the  return  was 
quite  sufficient. 

^^2AQ^^  *B4YLEY,  J.  It  is  quke  true,  that  this  court  will  take  judicial  notice 
-^  of  the  general  division  of  the  kingdom  into  counties,  because  they  are 
coniinually  in  the  habit  of  directing  their  process  to  the  8herifi*s  of  those  counties, 
and  because  they  are  mentioned  in  a  great  variety  of  acts  of  parliament.  But 
still,  I  think,  that  the  present  return  is  insufficient.  In  these  cases,  the  greatest 
certainty  is  requisite ;  for  the  court  must  see,  distinctly,  that  the  party  who  is 
brought  up  is  justly  deprived  of  his  liberty.  Now  the  act  of  parliament  says, 
ihat  a  party  may  be  properly  detained  in  custody,  if  he  is  found  on  board  a  vessei* 

2R 
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within  four  leagues  of  the  coast  between  the  "North  Foreland  and  Beachy-Head, 
or  within  ei^t  leagues  of  any  other  part  of  the  coast.  This  return  does  not  fol- 
low the  words  of  the  act  of  parliament,  but  states,  that  the  vessel  was  discover- 
ed, not  within  eight  leagues  of  the  coast  of  the  county  of  Suffolk,  but  within 
eight  leagues  of  a  place  in  a  part  of  the  coast  called  Suffolk.  Now  I  cannot 
say,  judicially,  that  there  is  no  place  on  the  coast  between  the  North  Foreland 
and  Beachy-Head,  which  is  called  Suffolk,  and  therefore,  if  it  had  stopped 
there,  it  seems  to  me,  that  this  return  would  have  been  insufficient  But  it  is 
said,  that  there  is  an  additional  averment,  stating,  that  the  vessel  was  discovered 
within  eight  leagues  of  Orfordness,  in  Uie  county  of  Suffolk.  I  have  before 
said,  that  this  court  will  take  judicial  notice  of  the  general  divisions  of  counties, 
but  that  cannot  be  extended  to  the  particular  parts  of  counties  and  their  local 
situation.  We  know  very  well,  that  there  are  many  parts  of  counties  separated 
from  the  general  body  of  the  county.  There  is  a  part  of  the  county  of  Dur- 
ham which  is  situated  to  the  north  of  Northumberland,  and  so  the  parish  of 
Creyke,  belonging  *to  the  same  county,  is  surrounded  by  the  Vorth  rmoiy 
Riding  of  Yorkshire ;  and  there  are  many  other  parts  of  other  co<)ntie8  ^ 
similarly  situated.  The  court,  therefore,  cannot  judicially  know,  whether  Or- 
fordness, which  is  averred  to  be  part  of  the  county  of  Suffolk,  may  not  be  an 
isolated  part  of  it,  situated  on  the  coast  between  the  North  Foreland  and 
Beachy-Head ;  and  if  so,  there  is  nothing  on  this  return  to  show,  that  the  ves- 
sel was  discovered  within  the  limits  mentioned  in  the  act  of  parliament.  The 
proper  course  would  have  been,  to  have  stated,  negatively,  that  the  vessel  was 
found  within  eight  leagues  of  a  part  of  the  coast  of  Great  Britain,  not  between 
the  North  Foreland  and  Beachy-Head,  to  wit,  within  eight  leagues  of  Orford- 
ness, in  the  county  of  Suffolk.  The  present  return,  however,  is  insufficient, 
and  the  prisoner  must  be  discharged. 

HoLROYD,  J.  1  am  of  the  same  opinion.  The  present  objection  will  be 
valid,  unless  the  court  are  bound  by  law  to  take  judicial  notice,  not  only  of 
every  county,  but  of  the  local  situation  of  every  place  in  any  county ;  and  I 
think  that  they  are  not  bound  so  to  do.  I  agree  that  this  allegation,  taken  al- 
together, must  be  taken  as  a  positive  allegation,  that  the  vessel  was  found  within 
eight  leagues  of  a  part  of  the  county  of  Suffolk.  For,  though  part  of  this  alle- 
gation is  under  a  videlicet,  it  is,  nevertheless,  sufficiently  certain.  But  assum- 
ing that  to  be  so,  still  the  court  cannot  take  judicial  notice  of  the  local  situation 
of  Orfordness.  The  parish  of  Swallowfield,  which  is  only  six  miles  distance 
from  Reading,  in  the  county  of  Berks,  is  in  the  county  of  Wilts ;  and  if  in  the 
case  of  a  robbery  committed  there,  it  became  necessary  that  the  fact,  as  to  its 
local  situation  should  appear,  *it  would  be  necessary  to  prove  that  fact  rMAg 
upon  the  trial.  So  here  it  was  necessary  to  have  stated,  that  Orford-  *- 
ness  was  not  between  the  North  Foreland  and  Beachy-Head ;  and  this  not  hav- 
ing been  done,  I  think  that  thb  return  is  insufficient. . 

Best,  J.  It  ought  to  be  quite  clear,  in  a  case  like  the  present,  that  a  party 
detaining  a  prisoner,  has  authority  by  law  so  to  do.  It  ought,  therefore,  to  ap- 
pear, on  the  face  of  the  remrn,  that  the  case  is  brought  accurately  within  the 
provisions  of  the  act  of  parliament ;  now  that  has  not  been  done  here.  We 
ought,  it  is  true,  to  take  judicial  notice  of  the  counties  of  England,  and  of  those 
which  are  maritime  counties,  as  being  noticed  in  a  variety  of  acts  of  parliament. 
But  we  cannot  do  this,  with  respect  either  to  the  local  situation  of  the  different 
places  in  each  county,  nor  of  the  distances  of  one  county  from  another.  It 
seems  to  me,  therefore,  that  we  cannot  take  notice,  judicially,  either  that  Or- 
fordness may  not  be  an  isolated  part  of  the  county  of  Suffolk,  or  even  if  it  be 
part  of  the  body  of  that  county,  that  it  is  not  within  eight  leagues  of  Beachy- 
Head.     1  think,  therefore,  that  the  objection  ought  to  prevail. 

The  prisoner  was  discharged. (a) 

Oi)  Abbott,  C.  J.,  had  left  the  conn. 
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The  prooeedings  in  an  action  on  the  bail  bond  having  been  atayed,  the  defendant  pleaded  to  the 
original  action  the  general  iaaue,  and  aubaequently  a  plea  of  bankruptcy,  jmit  ilarretn  continu- 
ance. There  being  no  affidavit  that  the  application  to  atav  the  proceedinffs  was  made  on  thu 
part  of  the  bail,  the  court  now  set  aside  the  latter  plea,  and  restruned  the  defendant  to  his  plea 
of  general  iaaue,  on  the  ground  that  when  the  proceedings  were  stayed  in  the  action  on  the  bail 
bond,  it  was  intended  tluit  the  defendant  ahooid  only  question  the  validity  of  the  original  debt. 

Reader  had  obtained  a  rule  to  show  cause  why  the  plea  of  bankruptcy, 
pleaded /}ut«  darrein  continuance,  should  not  be  set  aside,  and  the  defendant  re- 
strained to  the  plea  of  the  general  issue,  and  pay  the  costs  of  the  application.  It 
appeared  from  the  affidavits,  that  in  consequence  of  bail  not  having  been  put  in 
and  perfected  in  due  time,  an  assignment  of  the  bail  bond  had  be^i  taken,  and 
an  action  brought  upon  iL  In  consequence,  an  application,  in  the  usual  terms, 
had  been  made  to  the  court  to  stay  the  proceedings  in  such  action  :  the  court 
ordered  the  bail  bond  to  stand  as  a  security,  a  triad  having  been  lost.  The  de- 
fendant afterwards  pleaded  the  general  issue,  and  subsequendy  put  in  a  plea  of 
bankruptcy,  puis  darrein  continuance. 

Milner,  showed  cause,  and  contended  that  the  court  could  not  interfere,  it 
being  a  matter  of  right  on  the  part  of  the  defendant  to  put  in  the  present  plea ; 
and  he  cited  Paris  v.  Saikeld^  2  Wil.  137.  As  to  the  former  application  to 
the  court,  that  may  have  been  at  the  instance  of  the  bail,  who  must,  by  the  rule 
of  court,  have  sworn  that  it  was  made  without  collusion  with  the  principal.  It 
ought  not,  therefore,  to  bind  the  principal. 

Header  and  Marriott^  contra^  were  stopped  by  the  court. 
*2501  *Bayley,  J.  When  the  proceedings  were  stayed  upon  the  bail  bond* 
■^  it  is  clear  that  the  only  question  which  the  court  intended  to  permit  the 
parties  to  try  was,  whether  the  debt  existed ;  for  otherwise  they  would  not 
have  interfered  so  as  to  relieve  the  bail.  After  this  application  to  the  favour  of 
the  court,  the  principal,  by  this  plea,  evades  altogether  the  question  as  to  the 
validity  of  the  debt,  and  obtains  relief  by  a  collateral  circumstance  which  has 
occurred  subsequendy.  It  is  said  that  he  may  have  been  no  party  to  the  for- 
mer application.  If  there  had  been  an  affidavit  to  that  effect,  I  should  have 
thought  that  we  were  not  at  liberty  to  take  the  plea  off  the  file ;  but,  in  that  case, 
we  should  have  relieved  the  plaintiff  by  rescinding  our  former  order  for  staying 
the  proceedings  upon  the  bail  bond.  As,  however,  there  is  no  such  affidavit^ 
the  rule  must  be  absolute. 

Rule  absolute. 


ANDREWS  V.  PALMER. 

Where  a  ease  was  referred  by  order  of  tU»i  jrniis,  and  after  the  reference,  but  before  the  making 
of  the  award,  the  plaintiff  became  bankrupt ;  Heldj  that  this  was  no  revocation  of  the  submis* 
sion,And  that  the  arbitrator  having  awardfed  a  verdict  for  the  defendant  had  done  right. 

This  ease,  which  was  an  action  of  assumpsit^  was  referred  by  order  of  nisi 
prius  in  December,  1812 ;  and  aflerthe  reference,  but  before  the  making  of  the 
award,  the  plaintiff  became  bankrupt.  In  January,  1813,  the  arbitrator  made 
his  award,  and  thereby  ordered  the  verdict  to  be  entered  for  the  defendant ;  two 
days  after  which  a  commission  of  bankruptcy  issued  against  the  defendant,  who 
was  thereupon  adjudged  and  declared  a  bankrupt,  and  all  his  estate  and  effects 
^2511  ^^^  ^"^^  assigned  under  and  by  virtue  of  such  commission.  No  *fur- 
-'  ther  proceedings  were  had  till  last  Michaelmas  term,  when  the  defendant 
taxed  his  costs  and  signed  judgment,  and  took  out  execution  for  the  amount. 
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Bayly  now  moved  for  a  rule  to  show  cause  why  the  judgment  and  subse- 
quent proceedings  should  not  be  set  aside,  contending  that  the  assignment  under 
the  commission  having,  by  virtue  of  the  statutes  of  bankrupt,  divested  out  of 
the  bankrupt  all  his  estate  and  interest  in  the  subject  matter  of  the  reference 
from  tlie  time  of  his  bankruptcy,  and  deprived  him  of  all  control  over  any  part 
of  his  property,  the  bankruptcy  must,  under  these  circumstances,  have  operated 
as  a  countermand  of  the  submission.  He  cited  Com.  Dig.  tit.  ^rbUramenif 
D.  5,  where  it  is  laid  down,  that  if  there  be  a  submission  by  a  feme  sole,  who 
marries  before  an  award  made,  it  will  be  a  revocation ;  so,  if  the  woman  and 
B.  submit  on  one  part,  and  the  woman  marries,  it  will  be  a  revocation  as  to  B.; 
and  I.  Rol.  331, 1.  45;  Jon.  388  are  cited.(a)  This  is  a  stronger  case  than 
that  of  a  feme  sole  marrying  after  the  submission,  for  she  divests  herself  of  the 
control  over  her  property  by  her  own  act;  but  here,  the  proceedings  under 
the  statutes  of  bankrupt  are  in  invitum.  In  Tidd*s  Practice,  870,  6th  edition^ 
there  is  a  case  cited  from  1  Crompt,  270,  where  the  court  refused  to  grant  an 
attachment  for  non-payment  of  money  due  on  an  award,  because  the  defendant 
was  a  bankrupt  and  unable  to  pay  it ;  and  supposing  the  subject  matter  of  the 
reference  to  have  been  the  delivery  of  a  horse  or  the  assignment  of  a  term,  the 
bankruptcy,  vesting  the  property  in  his  assignees,  would  render  it  impossible 
for  him  to  have  done  either  the  one  or  the  other. 

*Per  Cufianu  The  bankruptcy  did  not  operate  as  a  revocation  of  r»o«o 
the  submission.  It  would  not  have  put  an  end  to  the  suit  which  the  ^ 
bankrupt  had  instituted,  nor  can  it,  therefore,  put  an  end  to  the  arbitration 
founded  upon  that  suit;  and  if  he  has  commenced  an  action  without  having  any 
cause  for  it,  the  bankruptcy  neither  does  nor  ought  to  protect  him  against  the 
consequences  of  it.  Here  the  -arbitrator  was  of  th^t  opinion,  and  his  judgment 
is  right.  In  the  case  of  the  feme  sole,  her  inarriage  is  a  revocation ;  for  it  is  in 
law  a  civil  death  of  all  her  rights :  but  bankruptcy  does  not  produce  that  effect. 

Rule  refused. 

Ui)  SeeCioitrfflyv.  Wimttankyand  YFi^,  5  East,  266. 


HOLT  V.  BRIEN. 

Where  a  husband,  not  separated  from  his  wife,  makes  an  allowance  to  her  for  the  sDoplj  of  her- 
self and  &milv  with  neceaaariee  during  hia  temporary  abaenoe,  and  a  tradeaman,  with  notice  of 
this,  supplies  ner  with  goods,  the  husband  ia  not  liable  for  the  debt 

Assumpsit  for  goods  sold  and  delivered.  Plea,  general  issue.  At  the  trial 
at  the  last  Spring  assizes  for  the  county  of  Devon,  before  Wood,  B.,  it  appear- 
ed, by  the  plaintiff's  case,  that  the  defendant  was  a  surgeon  on  board  one  of 
his  majesty's  ships  of  war,  and  that  his  wife  and  four  children  lived  at  Ply- 
mouth, whilst  he  was  absent  at  sea ;  that  during  that  time,  the  plaintiff,  who 
was  a  butcher,  supplied  his  wife  with  meat,  to  the  amount  of  15/.  and  upwards. 
It  also  appeared,  that  after  the  defendant  returned,  he  promised  to  pay  the  bill, 
provided  he  was  not  arrested.  For  the  defendant,  it  appeared  that  he  had  been 
urrested  by  the  plaintiff,  and  that  before  these  g'oods  were  supplied  the  plaintiff 
had  been  distincdy  informed  that  he  was  not  to  trust  the  defendant's  wife 
again,  and  that  if  he  did,  the  defendant  *would  not  pay  the  bill ;  he  was  rcoKo 
also  informed,  that  the  defendant  allowed  his  wife  an  annual  income  of  ^ 
100/. ;  that  the  plaintiff  himself  had  said,  that  when  the  wife  applied  to  him, 
she  induced  him  to  trust  her,  by  promising  to  pay  him  out  of  her  quarterly 
allowance.  It  appeared,  also,  in  evidence,  that  this  allowance  had  been  punc- 
tually paid.  The  learned  judge  told  the  jury,  that  as  there  was  no  proof  of 
any  separation  between  the  defendant  and  his  wife,  nor  any  separate  mainte- 
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nance  settled  upon  her  by  deed,  the  defendant  must  be  considered  as  liable  for 
all  debts  contracted  by  his  wife  for  the  necessary  support  of  herself  and  chil« 
dren  ;  and  he  left  it  to  the  jury  to  say,  first,  whether  the  goods  in  question  were 
necessary,  and,  secondly,  whether  by  the  subsequent  promise  the  defendant  haa 
not  adopted  the  debt.  Under  this  direction,  the  jury  found  a  verdict  for  the 
.  plaintiff.  A  rule  nisi  for  a  new  trial,  on  the  ground  of  a  misdirection  on  the 
part  of  the  learned  judge,  having  been  obtained  in  last  Easter  term, 

Pell^  Serjt,  and  Adam,  showed  cause,  and  contended,  that  the  learned  judge's 
direction  was  correct  A  husband  cannot,  by  law,  leave  his  wife  in  a  situation 
so  as  to  be  deprived  of  the  necessaries  of  life ;  and  although,  in  this  case  he 
made  her  an  allowance,  yet  it  might  be  reasonably  left  to  the  jury  to  consider 
whether  such  allowance  was  sufficient  for  the  support  of  the  wife  and  four  chil- 
dren. But,  at  all  events,  in  this  case  there  is  a  subsequent  promise  to  pay  the 
bill ;  and  although  the  party  chooses  to  annex  a  condition  to  it,  which  was  not 
*2541  ^^™P^^®^  with,  yet,  inasmuch  as  he  had  no  right  to  *annex  such  a  cou- 
-^  dition,  the  non-compliance  with  it  is  immaterial. 

Ca$berdy  conird^  was  stopped  by  the  court 

Baylbt,  J.  It  appears  to  me,  that  tins  case  has  not  been  properly  led  to 
the  jury,  and  that  there  ought  to  be  a  new  trial.  If  a  husband  makes  no  al- 
lowance to  his  wife,  he  gives  to  her  a  general  credit,  and  she  may  contract 
debts,  for  the  necessary  supply  of  herself  and  family,  for  which  he  will,  ulti- 
mately, be  liable ;  but  that  proceeds  on  the  ground  that,  in  such  a  case,  she  is 
to  be  considered  as  his  agent  in  contracting  the  debts.  But  if  he  supplies  her 
with  a  sufficient  allowance  for  the  purpose  of  paying  fop  these  necessary  sup- 
plies, and  the  tradesman  with  whom  she  deals  has  notice  of  it,  and  afterwards 
trusts  her,  he  does  so  at  his  own  peril  and  will  only  be  entitled  to  recover  by 
proving  that,  in  fact,  the  allo\f  ance  was  not  regularly  supplied.  In  this  case, 
however,  the  learned  judge  told  the  jury  that,  in  his  opinion,  the  husband  was 
liable,  because  there  was  no  separation  between  him  and  his  wife,  nor  any 
separate  maintenance  secured  to  her  by  deed.  But  I  think  that,  in  so  stating 
it,  he  did  not  lay  down  the  law  correctly  to  the  jury.  Then,  as  to  the  subse- 
quent promise,  if  the  husband  was  not  originally  liable,  but  was  contracting  an 
obligation  de  novo  with  the  creditor,  the  latter  must  take  it  on  the  terms  on 
which  it  is  offered  to  him.  Here  it  was  a  conditional  promise,  that  he  would 
pay  if  he  was  not  arrested,  and  I  think  that  the  creditor  cannot  reject  this  con- 
iition ;  for  the  promise,  in  this  case,  did,  as  it  seems  to  me,  create  a  new  obli- 
*255l  S^^^^°*     *^  think,  therefore,  that  there  ought  to  be  a  new  trial. 

-^  HoLROYD,  J.  I  am  of  the  same  opinion.  If  a  husband  supplies  his 
wife  with  money  sufficient  for  the  purchase  of  necessaries,  he  is  not  liable  for 
any  debt  contracted  by  her  for  necessaries  to  a  party  who  has  notice  of  the 
allowance.  Here  the  plaintiff  had  express  notice  of  that  fact,  and  trusted  the 
wife  on  her  own  promise,  to  pay  out  of  her  quarterly  allowance ;  and  although 
that  was  not  binding,  in  point  of  law,  upon  her,  still  it  shows,  that  the  credit 
was  given  expressly  to  the  wife,  in  which  case  the  husband  is  not  liable,  ac- 
cording to  the  authority  of  Bentley  v.  Griffin,  5  Taunt.  356,  and  Metcalfe  v, 
Shaw,  3  Campb.  22.  As  to  the  second  point,  if  a  fresh  demand  is  created  by 
a  promise  which  is  conditional,  the  condition  must,  of  course,  be  complied  with. 
I  am,  therefore,  of  opinion,  the  verdict  in  this  case  was  wrong. 

Bbst,  J.  The  acknowledgment,  in  this  case,  was  left  to  the  jury,  as  an  un- 
conditional acknowledgment  by  the  defendant ;  but  I  think  the  learned  judge 
should  not  have  led  it  to  the  jury  at  all ;  for  as  the  condition  had  not  been  com- 
plied with,  the  promise  was  altogether  at  an  end.  Upon  the  other  point,  I  also 
entirely  agree  with  the  rest  of  the  court.  The  ground  upon  which  a  husband 
is  liable  for  debts  contracted  by  his  wife  is  because  she  is  supposed,  in  con- 
tracting them,  to  act  as  his  servant  or  agent.  But  here  the  allowance  made  to 
her,  the  notice  of  it  given  to  the  plaintiff,  and  his  conduct  thereupon,  clearly 
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show,  that,  as  to  him,  her  agency,  in  this  respect,  was  countermanded.     I  am. 


'therefore,  of  opinion,  that  the  rule  for  a  new  trial  ought  to  be  abso- 


lute. 

U)  Abbott,  C.  J.,  had  left  the  court. 
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Rule  absolute,  (a^ 


JELLIS,  Assignee  of  R0UTLID6E,  a  Bankrupt  v.  MOUNTFORD. 

A  creditor  of  an  insoWent  trader  may,  after  the  debtor*8  discharge  under  the  53  G.  3,  c.  102,  take 
out  a  commission  of  bankruptcy  a^nst  him ;  and  his  debt,  although  included  in  the  insolvent 
schedule,  will  be  a  sufficient  petitioning  creditor*8  debt  at  law  to  support  the  commmission. 

Assumpsit  for  money  had  and  received  to  the  use  of  James  Routlidge,  before 
he  became  bankrupt ;  there  was  also  a  count  for  money  had  and  received  to  the 
use  of  the  plaintiff  as  assignee  of  Roudidge.  Plea,  general  issue.  The  cause 
was  tried  before  Abbott,  G.  J.,  at  the  sittings  after  Trinity  term,  1818.  The 
jury  found  a  verdict  for  the  plaintiff,  damages  121/.  3t.  5ef.  subject  to  the 
opinion  of  this  court  on  the  following  case : 

In  September,  1813,  James  Routlidge,  being  a  trader  within  the  bankrupt 
laws,  committed  an  act  of  bankruptcy.  The  defendant,  on  the  2d  November 
in  the  same  year,  knowing  that  Roudidge  was  insolvent  and  was  then  keeping 
out  of  the  way  of  his  creditors,  issued  a  fieri  facias  against  his  effects,  under 
which  they  were  sold,  and  the  proceeds  of  them,  to  the  amount  of  121/.  Sx.  5^., 
paid  over  to  the  defendant  in  the  course  of  that  month.  He,  however,  upon 
some  of  the  other  creditors  threatening  to  make  Routlidge  a  bankrupt,  agreed 
to  bring  that  money  into  tlie  general  fund  for  the  benefit  of  the  creditors,  and 
to  take  a  deed  of  assignment  of  all  his  estate  and  effects,  which,  accordingly, 
on  the  15th  July,  1814,  was  prepared  and  executed. by  *RoutIidge  to  tmc^ 
defendant  and  one  Frederick  Nicholson  in  trust  for  themselves  and  such  ^ 
other  creditors  as  should,  within  two  calendar  months,  come  in  and  execute  the 
same.  This  deed  was  executed  by  the  defendant  and  some  of  the  other  credi- 
tors, but  not  by  the  plaintiff,' and  no  evidence  was  given  upon  the  trial  to  show 
that  the  plaintiff  ever  had  notice  of  the  assignment  till  after  the  expiration  of 
the  two  months.  On  the  1 1th  June,  1815,  Routlidge,  having  been  arrested  by 
one  Chambers,  a  creditor,  went  to  prison  for  want  of  bail,  and  after  having  re- 
mained there  above  three  months,  petitioned  the  court  for  the  relief  of  insolvent 
debtors  to  be  discharged.  He  was,  accordingly,  on  the  19th  January,  1816, 
discharged  out  of  custody  by  the  authority  of  tliat  court,  according  to  the  pro- 
visions of  53  6.  3,  c.  102,  and  the  54  6.  3,  c.  23.  On  that  occasion  he  entered 
into  the  recognisance  required  by  the  14th  section  of  the  latter  act.  In  his  pe- 
tition he  stated  that  he  had  no  property  except  certain  debts  and  effects  made 
over  by  him  (subsequently  to  Uie  levy  of  2d  November,  1814,  but  prior  to  his 
imprisonment)  to  the  trustees  named  in  the  said  deed  of  assignment,  for  the 
benefit  of  his  creditors ;  no  mention,  however,  of  the  said  levy  or  of  the  money 
arising  therefrom,  was  made  in  the  petition,  or  schedule,  or  in  the  assignment 
executed  by  him  upon  his  dischai^e  from  custody  under  the  insolvent  acts.  The 
schedule  annexed  to  Roudidge's  petition  set  forth  the  debts,  both  of  the  plain- 
tiff and  the  defendant,  and  they  both  had  due  notice  of  the  application  mado  for 
his  discharge,  but  neither  of  them,  in  anywise,  interfered  in  it.  ShorUy  aller 
his  discharge  under  the  insolvent  acts,  the  plaintiff,  by  his  attorney,  applied, 
without  sticcess,  to  the  defendant  and  to  the  defendant's  •attorney  (then  r»o5Q 
holding  the  deed  of  assignment)  for  permission  to  sign  the  same.  In  ^ 
July,  1816,  a  commission  of  bankrupt  issued  against  Routlidge  on  the  petiuon 
of  the  plaintiff,  upon  the  debt  specified  to  be  due  to  him  in  the  schedule  of 
Roudi(lge*8  petition,  and  the  plaintiff  was  appointed  assignee  under  that  com- 
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mission.  This  action  was  brought  to  recover  the  proceeds  of  the  sale  under 
the  execution  of  the  2d  November,  1813. 

Westj  for  the  plaintiff.  The  only  question  in  this  case  is,  whether  there  was 
a  good  petitioning  creditor's  debt  to  support  the  present  commission  ;  and  this 
will  depend  on  the  circumstance,  whether  the  debt  of  the  plaintiff  was  dis- 
charged by  the  proceedings  under  the  insolvent  debtor's  act  But  the  discharge 
spoken  of  throughout  that  act  is  only  a  discharge  of  the  insolvent  from  cus- 
tody, but  not  a  discharge  of  him  from  the  debts.  By  the  first  section  of  53.  6. 
3,  c.  J  02,  the  prisoner  is  to  pray  to  be  discharged  out  of  custody,  and  to  have 
future  liberty  of  his  person ;  and  by  section  10,  he  is  to  be  discharged  from 
custody,  and  judgment  is  to  be  ehtered  up  against  him,  which,  by  order  of  the 
court,  may  be  executed  against  his  future  effects,  d^c.  By  section  20,  if  again 
arrested,  he  is  to  be  discharged  by  a  judge,  on  entering  a  common  appearance. 
These  different  provisions  all  show  that  the  only  thing  intended  by  the  53  6. 
3,  c.  102,  was  to  discJiarge  the  person  of  the  insolvent,  but  not  to  extinguish 
the  debt  of  the  creditor.  It  is  true,  that  by  the  32d  section  a  general  plea  is 
given  by  the  insolvent  against  any  action  brought  for  any  debt  included  in  his 
schedule,  and  from  which  he  has  been  discharged ;  but  this  section  does  not 
*2501  extinguish  the  debt  itself.  All  that  is  done  by  it,  is  to  *change  the  nature 
-I  of  the  remedy  from  an  action  for  the  debt,  to  a  proceeding  under  the 
judgment  entered  up  in  the  insolvent  court.  The  words  of  the  insolvent  act 
are  very  different  from  those  of  5  6.  2,  c.  30,  s.  7.  By  that  act  it  is  provided, 
^  that  every  such  bankrupt  shall  be  discharged  from  all  debts  due  or  owing  at 
the  time  he  did  become  bankrupt ;"  but  the  53  G.  3,  c.  102,  contains  no  such 
provision.  It,  indeed,  takes  away  the  remedy  by  action,  but  leaves  the  debt 
not  extinguished.  Besides,  in  this  case  the  objection  is  taken,  not  by  the  bank- 
rupt, but  by  a  third  person,  who  is  seeking  to  overturn  this  commission :  he 
cannot  take  advantage  of  such  an  objection.  If  the  insolvent  does  not  plead 
his  discharge,  he  will  be  liable  for  the  debt ;  and  non  constat  that  he  will  plead 
it.  In  Quantock  v.  England^  5  Burr.  2628,  it  was  held  that  a  third  person 
could  not  object  that  the  petitioning  creditor's  debt  had  been  barred  by  the 
statutes  of  limitations ;  and  Lord  Mansfield  there  said  that  the  statute  of  limita- 
tions did  not  destroy  the  debt,  but  only  took  away  the  remedy ;  and  that,  for 
that  reason,  although  the  bankrupt  might  take  the  objection,  no  other  person 
could  do  so.  And  in  Bickerdike  v.  BoUman^  1  T.  R.  405,  the  same  principle 
was  recognised.  If  any  inconvenience  be  felt  by  the  bankrupt,  he  may  apply 
to  the  lord  chancellor  to  supersede  the  commission.  This,  therefore,  is  a  good 
petitioning  creditor's  debt,  as  against  the  defendant  in  the  present  action. 

Lawe$9  Serjt.,  contra.  In  order  to  constitute  a  good  petitioning  creditor's 
debty  it  must  be  a  legal  debt,  and  one  which  the  creditor  JKas  the  power  to  en* 
*2601  ^^^^  ^y  *  ^^^  remedy.  This  case  must,  therefore,  be  tried  by  *that 
-^  test.  Then,  is  this  debt  of  that  description  ?  By  the  insolvent  act,  all 
the  property  of  the  prisoner  is  first  vested  in  the  provisional  assignee  till  another 
assignee  is  chosen :  after  that  has  taken  place,  the  assignee  appointed  by  the 
creditors  takes  it  for  the  purpose  of  general  distribution.  The  insolvent,  then, 
after  being  discharged  out  of  custody,  pursuant  to  54  6.  3,  c.  23,  s.  14,  enters 
into  a  recognisance  to  the  king  for  the  full  amount  of  the  debts  included  in  his 
schedule,  which  recognisance  is  to  be  put  in  force,  if  necessary,  against  his 
future  effects.  Upon  this  recognisance  alone  can  the  creditors,  who  are  named 
in  the  schedule,  afterwards  proceed ;  for  if  any  of  them  choose  to  bring  an  ac- 
tion, or  arrest  the  insolvent,  he  may,  by  the  29th  section,  be  discharged  with 
costs,  on  entering  a  common  appearance ;  and,  by  the  32d  section,  he  may  then 
plead  his  discharge  in  bar  of  the  debt.  Here,  the  petitioning  creditor's  debt  is 
named  in  the  insolvent's  schedule,  and  he  was  discharged  generally.  There  is, 
therefore,  no  legal  mode  of  enforcing  payment  of  this  debt.  If  so,  then  accord- 
ing to  the  principle  laid  down  as  the  criterion,  this  cannot  be  a  good  petitioning 
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creditor's  debt.  That  this  is  the  true  principle  appears  from  the  judgment  of 
Lord  Eldon,  in  Ex  parte  Dewdney,  16  Yes.  jun.  498,  where  he  says,  ^  A 
commission  of  bankruptcy  is  nothing  more  than  a  substitution  of  the  authority 
of  the  lord  chancellor^  enabling  him  to  work  out  the  payment  of  those  creditors, 
who  could,  by  legal  action  or  equitable  suit,  have  compelled  payment."  Here 
the  petitioning  creditor  could  not  have  compelled  payment ;  and  Lord  Eldon 
afterwards  adds,  **  The  lord  chancellor,  in  the  *di8tribution,  is  to  govern  tmai 
himself,  as  to  legal  debts,  by  the  rules  of  law,  and  as  to  equitable  debts,  ^ 
by  the  rules  of  equity,  regarding  the  claim  of  each  creditor  as  a  suit  depending. 
That  is  the  general  principle ;  and  I  see  no  reason  for  holding  that  it  is  not  com- 
petent to  the  bankrupt  to  take  this  objection,  and  if  he  waves  it,  to  creditors." 
This  seems  to  decide  die  present  case ;  and  Hor$ley*$  comb,  Mosely,  37,  cited  in 
QuarUoek  v.  England,  is  exacdy  in  point.  And  though  Lord  Mansfielp 
doubted  its  authority,  the  subsequent  judgment  of  Lord  Eldon  accords  with 
that  case.  Cohen  v.  Cunninghamj  8  T.  R.  123,  is  an  authority  to  show,  tliat 
a  judgment  creditor,  who  has  taken  his  debtor  in  execution,  cannot  afterwards 
sue  out  a  commission  of  bankrupt  upon  the  same  debt.  If  the  regulations  of 
the  insolvent  act  and  the  bankrupt  law  are  inconsistent,  then,  as  both  cannot 
operate,  tliat  which  has  the  priority  must  prevail.  Unless  that  be  so,  the  greatest 
inconvenience  will  follow.  After  the  insolvent's  assignee  has  received  from  the 
debtors,  and  paid  to  the  creditors,  a  commission  of  bankruptcy  may  issue, 
founded  on  the  three  months*  lying  in  prison ;  and  then  all  the  debtors  may  be 
compelled  to  pay  their  debts  over  again,  and  the  assignee  will  be  compellable  to 
refund  the  moneys  (laid  by  him  to  the  creditors.  Under  such  circumstances,  no 
one  could  be  safe.  And  the  '-ase  of  the  insolvent  would  also  be  hard ;  for,  by 
the  recognisauce,  his  future  effects  are  liable ;  and  yet  the  commission  would 
sweep  away  all  his  subsequently  acquired  effects.  These  inconveniences  show 
that  the  court  ought  not  to  adopt  such  a  conclusion  as  the  plaintiff  contends  for 
on  the  present  occasion. 

fVeit^  in  reply,  was  stopped  by  the  court. 

*  Abbott,  C.J.  It  appears  to  me,  that  the  single  question  in  the  case  r«262 
is  this, — was  the  bankrupt,  at  the  time  when  the  commission  issued,  in-  *- 
debted  to  the  petitioning  creditor !  Unquestionably  that  debt,  at  one  period,  did 
exist ;  and  the  only  point  to  be  considered  is,  whether  by  the  operation  of  the 
insolvent  debtor's  act,  it  was  subsequently  extinguished.  For  if  it  was  so  ex- 
tinguished, the  commission  cannot  be  supported ;  but  if  not,  it  still  remains  a 
debt ;  and  we,  sitting  in  a  court  of  law,  must  pronounce  the  commission  founded 
upon  it  to  be  valid.  In  the  course  of  the  argument  many  inconveniences  have 
been  pointed  out  to  us,  with  which  the  issuing  of  a  comn^ission  of  bankrupt,  in 
a  case  like  the  present,  might  be  attended ;  but  we  ought  not  to  forget  that,  in 
all  cases,  it  is  in  the  power  of  the  lord  chancellor,  by  superseding  the  commis- 
sion, to  remedy  those  inconveniences.  And,  on  the  other  hand,  it  may  be 
observed,  that  there  are  also  many  cases  where,  notwithstanding  a  party's  dis- 
chaige  under  the  insolvent  debtors'  act,  it  may  be  of  tlie  utmost  importance,  for 
the  benefit  of  his  creditors,  that  a  commission  of  bankrupt  should  issue ;  for  the 
assignee  under  it  has  a  much  more  extensive  power  of  recovering  the  effects  of 
the  bankrupt  than  is  given  by  the  insolvent  debtors'  act.  All  these  respecti-e 
inconveniences  and  advantages  may  be  presented  to  the  consideration  of  the 
lord  chancellor;  but  we,  in  a  court  of  law,  have  only  the  power  to  determine 
whether  the  petitioning  creditor's  debt  be  sufficient,  and  not  to  enter  into  the 
question,  whether  a  commission  ought  or  ought  not  to  issue.  The  proper  course 
for  us  to  pursue,  is,  therefore,  to  inquire  only,  whether  the  insolvent  debtors' 
act  contains  any  provision  which  extinguishes  the  debt.  Now,  if  the  legisla 
ture  had  intended  to  extinguish  it,  one  word  *  would  have  been  sufficient ;  r«263 
but  no  such  word  is  found  in  the  act  of  parliament.  On  the  contrary,  ^ 
for  all  purposes  of  obtaining  relief  and  ultimate  payment,  in  comoaon  widi  the 
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rest  of  the  creditors,  the  debt  is  still  recognised  as  in  existence.  I  am,  there- 
fore, of  opinion  that  the  debt  was  not  extinguished,  and  that  it  was  one  upon 
which  a  commission  of  bankrupt  might  properly  be  founded. 

Baylrt,  J.  I  am  of  the  same  opinion.  It  seems  to  me,  that  the  petitioning 
creditor's  debt  was  not  so  far  discharged,  by  the  operation  of  the  insolvent 
debtor's  act,  as  to  deprive  him  of  the  right  of  suing  out  a  commission  founded  upon 
it.  At  the  time  when  the  debtor  applied  for  his  discharge  under  the  act,  it  is 
clear  that  the  plaintiff  was  at  liberty  to  sue  out  a  commission.  The  debtor  was 
afterwards  discharged,  and,  in  his  schedule,  this  debt  of  the  petitioning  creditor 
was  inserted ;  and  therefore  the  debtor  would  have  the  benefit  given,  to  which 
he  was  entitled  under  the  insolvent  act  Now  the  effect  of  that  act  is  no  more 
than  this,  viz.  preventing  the  person  discharged  from  being  afterwards  kept  in 
custody,  for  any  debt  included  in  his  schedule.  If,  therefore,  he  be  arrested,  he 
may,  by  s..  29,  be  discharged,  and  the  creditor  compelled  to  pay  costs.  And 
again,  by  s.  32,  the  creditor  is  deprived  of  any  remedy  for  his  debt  by  action. 
The  act,  however,  is  altogether  silent  as  to  any  other  remedy,  and  does  not  pro- 
hibit the  suing  forth  of  any  commission  of  bankrupt.  It  is  to  be  recollected, 
that  an  insolvent  debtor  applies  to  the  court  for  specific  relief.  The  conse- 
quence of  his  having  previously  committed  an  act  of  bankruptcy,  may,  it  is  true, 
render  ineffectual  all  that  has  been  done  subsequent  to  his  discharge.  But  we 
must  recollect,  that  at  all  events,  it  is  quite  clear,  that  the  discharge  has  no 
0004-}  (>pci^^<>i^  ^  *against  creditors  not  named  in  the  schedule.     Any  of  those 

-*  creditors,  therefore,  might  lawfully  sue  out  a  commission ;  ana  then  the 
same  effect  would  take  place,  and  all  the  property  of  the  insolvent  would  vest 
in  the  assignees  appointed  under  that  commission.  Now,  to  prevent  this  incon- 
venience, which  would  be  still  greater  than  those  suggested,  it  seems  to  me  that 
the  creditors  named  in  the  schedule  ought  to  have  the  power  of  suing  out  a  com- 
mission ;  for  they  cannot  be  sure  that  the  creditors  not  named  may  not  after- 
wards make  their  whole  proceedings  void.  Besides,  as  my  lord  chief  justice  has 
already  pointed  out,  their  remedy  under  the  bankrupt  laws  is  much  more  exten- 
sive than  under  the  insolvent  act.  The  circumstances  of  this  case  demonstrate 
it ;  for  this  defence  is  set  up  by  a  person  upon  whom  the  bankrupt  laws  have 
an  operation,  but  who  cannot  be  reached  by  the  provisions  of  the  insolvent  act. 
Here,  the  payment  ^of  the  money  to  the  defendant  was  void  under  the  bankrupt 
laws  ;  and  the  petitioning  creditor  finding  that  he  cannot  set  it  aside  under  the 
insolvent  act,  has  obtained  a  commission,  and  is  seeking  to  distribute  the  pro- 
ceeds amongst  all  the  creditors  of  the  bankrupt.  I  am,  therefore,  of  opinion 
that  the  petitioning  creditor's  debt  still  existed,  and  that  the  plaintiff  is  entitled 
to  our  judgment. 

HoLROYD,  J.  I  am  of  opinion,  that  this  was  still  a  subsisting  debt  at  the 
time  when  the  commission  issued,  and  that  it  constituted  a  good  petitioning 
creditor's  debt.  By  the  10th'  section  of  the  53  G.  3,  c.  102,  on  the  disc.hai|[e 
of  the  debtor  from  custody,  a  judgment  is  to  be  entered  up  against  him  for  the 
amount  of  the  debts  in  his  schedule,  which,  however,  is  not  to  be  executed,  except 
*2A%1   ^^  o^^^  of  the  insolvent  court.  *Then  come  the  29th  and  32d  sections,  by 

-^  the  former  of  which  he  is  to  be  discharged,  if  arrested ;  and  by  the  latter 
is  allowed  to  plead  his  discharge  by  the  insolvent  court,  in  bar  of  any  action 
for  a  debt  included  in  his  schedule.  Undoubtedly  that  section  contains  the  ex- 
pression that  he  may  plead  it  in  discharge  of  the  debt.  But,  taking  the  whole 
act  together,  I  think  it  does  not  amount  to  an  extinguishment  of  the  debt ;  be- 
cause the  judgment  spoken  of  in  the  53  6.  3,  c.  102,  and  the  recognisance  to 
the  king  substituted  for  that  judgment  by  54  6.  3,  c.  23,  both  remain  in  force 
for  the  benefit  of  the  creditors,  and  cannot  be  satisfied  until  the  debts  men- 
tioned in  the  schedule  are  all  discharged.  Although,  therefore,  the  insolvent 
debtors'  act  may  be  a  bar  to  any  action,  yet  the  creditor  is  not  thereby  deprived 
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of  all  legal  remedy.     I  am,  therefore,  of  opinion  that  Mb  was  still  an  existing 
debt,  sufficient  in  a  court  of  law  to  support  the  present  commission. 

Best,  J.  The  question  here  is,  whether  the  debt  was  extinguished  by  the 
discharge  under  the  insolvent  act.  I  think  it  is  impossible  that  that  should  be 
the  case,  when  by  the  act  it  is  to  be  kept  alive  for  various  purposes.  The  only 
object  of  the  act  was  to  protect  the  insolvent  debtor,  after  his  dischatge,  from 
being  arrested  agsin  for  the  debt.  The  case  of  Quantock  v.  England^  5  Burr. 
2028,  seems  to  me  an  authority  in  point.  In  Ex  parte  Dewdney^  15  Ves.  498, 
the  objection  that  the  debt  was  barred  by  the  statute  of  limitations,  was  taken 
by  the  assignees  acting  for  the  creditors  at  Urge ;  but  there  is  no  case  yhich 
can  be  cited  where  such  an  objection  can  be  taken  by  a  stranger,  which  is  the 
case  here.  I  think,  ^thereforey  that  we  ought  to  give  ju<%ment  for  the  rMOA 
plaintiff.  L  ^^ 

Judgment  for  the  plaintiff. 


JOURDAIN  V.  WILSON. 

A  covenant  by  a  Xemoft  to  rapply  the  preniMes  denused,  (which  were  two  houses,)  with  a  suffi- 
cient anantitv  of  sood  water,  at  a  rate  therein  mentioned  for  each  house,  is  a  covenant  thai  ruM 
with  the  land,  ana  for  the  broach  of  which  the  assignee  of  the  lessee  may  maintain  an  actioo 
against  the  reversioner. 

Covenant  by  the  assignee  of  the  lessee  against  the  reversioner.  By  the 
lease  two  messuages  were  demised.  The  breach  assigned  was  upon  the  fol- 
lowing covenant :  *'  And  the  said  William  Inwood,  the  landlord,  for  himself,  his 
executors,  ^lu;.,  doth  covenant,  promise,  and  agree  to  and  with  the  said  lessee, 
his  executors,  &c.,  to  supply  the  said  two  messuages  or  tenements  and  premises 
with  a  sufficient  quantity  of  good  water,  at  the  rate  of  three  guineas  per  annum 
for  each  house."  To  this  declaration  there  were  several  pleas,  to  some  of 
which  the  plaintiff  demurred ;  and  the  question  argued  was,  whether  this  cove- 
nant ran  with  the  land. 

Plait  was  to  have  argued  in  support  of  the  demurrer,  but  the  court  called 
npon 

E*  Lawe$,  contrd.  This  covenant  does  not  affect  the  land  demised,  for  the 
lessor  does  not  covenant  to  lay  the  water  on  by  pipes,  but  merely  to  supply  the 
house  with  water,  and  the  covenant  would  be  satisfied  by  his  carrying  die  wa- 
ter there  in  buckets.  In  Tlu  Mayor  of  CongUton  v.  Pattison^  10  East,  130, 
Bay  LET,  J.,  says,  **  In  order  to  bind  the  assignee,  the  covenant  must  either  af- 
fect the  land  itself  during  the  term,  such  as  those  which  regard  the  mode  of  oc- 
cupation, or  it  must  be  such  as  per  se,  and  not  merely  *from  collateral  rMAv 
circumstances,  affects  the  value  of  the  land  at  the  end  of  the  term ;"  ^ 
and  he  afterwards  says,  **  where  the  value  of  the  reversion  is  only  altered  by 
collateral  circumstances,  the  covenant  will  not  bind  the  assignee  of  the  land." 
Jn  Spencer* 9  ea«e,  5  Coke,  17,  it  is  laid  down,  **  If  a  man  demises  a  house  or 
land  for  years,  with  a  stock  or  sum  of  money,  rendering  rent,  and  the  lessee 
covenants  for  him,  his  executors,  dz^.,  to  deliver  the  stock  or  sum  of  money  at 
the  end  of  the  term,  yet  the  assignee  shall  not  be  charged  with  this  covenant ; 
for  although  the  rent  reserved  was  increased  in  respect  of  the  stock  or  sum, 
yet  the  rent  did. not  issue  out  of  the  stock  or  sum,  but  out  of  the  land  only; 
and  therefore,  as  to  the  stock  or  sum,  the  covenant  is  personaL  and  shall  not 
bind  the  assignee.*'  If  the  water,  therefore,  in  this  case  had  been  like  the  stock, 
a  permanent  and  subsisting  chattel,  yet  the  covenant  would  not  bind  the  as- 
signee, because  the  rent  does  not  issue  out  of  it :  and  this  case  is  still  stronger ; 
for  here  there  is  no  rent  in  respect  of  the  water,  but  a  collateral  sum  reserved. 
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It  is  clear,  therefore,  that  the  assignee  of  the  lessee  would  not  he  hound  to  pay 
for  the  water,  an^  it  is  reasonahle  that  he  should  not  take  the  benefit  of  the  co- 
venant. He  also  cited  ColUson  v.  Lettsom^  6  Taunt  224,  and  Coker  v.  Gtiy, 
%  Bos.  <fe  Pul.  505. 

Abbott,  C.  J.  By  this  lease  the  lessor  covenants  to  supply  the  messuages 
and  tenements  demised  with  a  sufficient  quantity  of  good  water  at  the  rate  of 
three  guineas  per  annum  for  each  house.  The  lease  does  not  specifically  point 
out  the  particular  mode  by  which  the  water  is  to  be  supplied :  whether  by  pipes, 
*2681  ^  collecting  *the  water  in  cisterns,  or  by  carrying  it  to  the  premises  by 
^  buckets ;  but  it  is  guite  clear,  that  the  covenant  cannot  be  satisfied  unless 
a  sufficient  quantity  of  good  water  is  brought  upon  the  premises  during  the 
term.  This  is,  therefore,  a  covenant  which  respects  the  premises  demised  and 
the  manner  of  enjoyment,  and  I  have  no  doubt,  therefore,  that  it  is  a  covenant 
which  runs  with  the  land,  and  that  the  assignee  may  sue  the  reversioner  for  the 
breach  of  it 

Judgment  for  the  plaintifir.(o) 

a>  [See  10  East,  139,  (Day's  ed.)  tii  mAU;  WUmot,  342,  BaUy  v.  WtO*;  2  Selw.  N.  P.  424 
—433.} 


The  Mayor,  Aldermen,  and  Burgesses  of  the  Borough  of  READING  v. 

CLARKE. 

Declaration  in  aasumpnt,  chargiDg  that  defendant  was  indebted  to  the  plaintiff  in  500  quarts  of 
wheat  for  tolis,  wiQiout  stating  any  value,  is  bad  upon  special  demurrer. 

Th«  declaration  stated  that  the  defendant  was  indebted  to  the  plaintiflfs  in 
divers,  to  wit,  500  quarts  of  wheat,  500  quarts  of  barley,  500  quarts  of  oats, 
500  quarts  of  tares,  500  quarts  of  beans,  and  500  quarts  of  peas,  d^.,  due  and 
of  right  payable  by  the  defendant  to  the  plaintiflfs,  as  and  for  certain  tolls  of 
wheat,  barley,  oats,  tares,  beans,  and  peas,  before  that  time  brought  into  the  bo- 
rough of  Reading,  by  the  said  defendant,  to  be  sold,  and  being  indebted,  defend- 
ant undertook,  dec.  To  this  declaration  the  defendant  demurred,  and  assigned 
for  cause,  that  although  it  was  alleged  in  the  declaration,  that  the  defendant  was 
indebted  to  the  plaintiffs  in  divers  quarts  of  wheat,  barley,  oats,  tares,  beans, 
and  peas,  yet  it  was  not  stated,  whether  the  same  was  of  any  or  what  value  in 
lawful  money  of  Greal  Britain,  or  that  the  defendant  was  indebted  to  the  plain- 
tiflfs  in  any  sum  of  money  whatever. 

*260n  ^^OTttT^  in  support  of  the  demurrer.  Indebitatus  assumpsit  will  not 
-'  lie  for  goods  and  chattels,  unless  the  value  be  stated.  Indebitatus  as- 
sumpsit will  only  lie  where  debt  lies ;  and  although  in  some  old  cases  it  is  laid 
down,  that  debt  may  be  maintained  for  goods  and  chattels,  it  must  be  done  in 
the  detinet  only,  and  the  judgment  is  the  same  as  in  detinue.  If  this  form  of 
action  can  be  supported,  how  is  a  defendant  to  pay  money  into  court  on  a  ten- 
der, or  to  avail  himself  of  a  set-oflf.  All  the  precedents  of  declarations  in  debt, 
to  recover  foreign  money,  state  the  value.  In  Ward  v.  Harrii,  2  Bos.  &  Pul. 
265,  the  declaration  stated,  that,  in  consideration  that  plaintiflf  had  sold  to  the 
defendant  a  certain  horse  of  the  plaintiflf,  at  and  for  a  certain  quantity  of  oil,  to 
be  delivered  within  a  certain  time,  which  had  elapsed  before  the  commence- 
ment of  the  suit ;  the  defendant  promised  to  deliver  the  said  oil  accordingly. 
Lord  Eldon,  there,  was  of  opinion,  that  this  declaration  was  bad  for  uncertainty, 
even  after  verdict,  inasmuch  as  neither  the  value  of  the  horse  nor  the  ^il  was 
stated,  nor  any  thing  with  respect  to  the  quantity  or  quality  of  the  oil.  He 
says,  ^*  In  the  case  ^  a  sale  for  money,  as  the  law  implies  that  so  much  money 
shall  be  paid  as  the  article  is  worth,  no  dispute  can  arise  concerning  the  quality 
of  what  is  to  be  received ;  the  quality  of  money  being  always  the  same.   I  in- 
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cline,  therefore,  to  think  it  is  necessaty  to  express  value  in  some  manner,  in 
such  a  contract  as  this,  where  something  other  than  money  is  to  be  given  for  a 
commodity.*'  In  that  case,  indeed,  the  court  were  of  opinion,  that  the  objec- 
tion was  cured  by  verdict,  but  it  never  was  doubted  that  the  objection  was  bad 
upon  demurrer. 

*  Bayly,  contrd.  The  reason  for  inserting  the  value  in  debt  for  corn  or  r^njQ 
other  goods,  is,  that  in  that  form  of  action  the  judgment  is,  to  recover  the  ^ 
g(»ods  themselves,  and  if  not,  the  value  of  them.  Faier  v.  Hardyman^  Yelv.  71. 
In  assumpsit,  however,  damages  only  for  the  breach  of  the  contract  are  recover- 
able ;  the  value,  therefore,  of  the  goods,  which  are  the  subject  of  the  contract,  is 
wholly  immaterial,  the  whole  being  to  be  recovered  in  damages,  and  the  value  of 
the  goods  is  frequendy  not  the  measure  of  the  damages ;  when  it  is,  it  may  be 
proved,  to  ascertain  the  amount  under  the  averment,  that  plaintiff  has  sustained 
damage  to  such  a  value,  at  the  end  of  the  declaration.  Where  it  is  not,  as  upon 
a  contract  for  the  delivery  of  medicines  to  be  used  in  the  cure  of  a  horse,  by 
reason  of  the  non-delivery  of  which  the  horse  died,  it  would  be  nugatory  to  state 
the  value  of  the  goods,  which  would  not  ascertain,  at  all,  the  amount  of  the 
damage.  And  so  it  would  be,  upon  a  contract  to  deliver  20  quarters  of  wheat 
at  a  future  day,  without  any  stipulation  as  to  value.  It  would  be  false  to  say, 
that  defendant  undertook  to  deliver  wheat  of  such  a  value,  when  he  undertook 
to  deliver  it  absolutely,  without  any  regard  to  value,  and  was  bound  to  deliver 
it  at  the  time,  whatever  might  be  its  value.  Neither  of  the  cases  cited  on  the 
other  side  is  in  point,  neither  one  nor  the  other  having  been  decided  upon  the 
ground  that  the  value  was  necessary.  To  determine,  therefore,  that  it  must  be 
inserted,  is  not  required  by  the  cases,  and  can  answer  no  good  end  whatever,  all 
the  purposes  of  justice  being  just  as^  well  answered  without  it. 

Ptr  Curiam,  The  value  here  is  the  measure  of  the  damages ;  and  the  con- 
stant practice,  in  such  an  action  *as  this,  has  been,  to  state  the  value  of  r^amt 
the  goods.  Even  in  trover,  and  trespass  for  taking  goods,  the  value  is  ^ 
always  stated.  So,  too,  in  the  case  of  debt  for  foreign  money  or  for  fines. 
Unless,  indeed,  the  article  in  respect  of  which  the  party  is  stated  to  be  indebted, 
be  of  some  value,  there  is  no  consideration  for  the  subsequent  promise.  The 
objection,  in  this  case,  being  taken  upon  special  demurrer,  must  prevail,  and 
consequently,  there  must  be  judgment  for  the  defendant. 

Judgment  for  defendant,  (a) 

(a)  [So  the  declaration  must  show  ths  eau$e  of  the  ddft.  A  count  in  assumpnt  stadne  merely 
that  the  defendant,  being  indebted  to  the  plaintiff,  in  a  eertain  sum,  aaanniea,  dtc.,  ia  Ol  on  de- 
murrer, after  verdict,  and  on  error.  Cro.  Jac.  206,  Wootford  v.  Deacon;  ibid.  214,  Bndcin^kam 
V.  Costendine;  ibid.  642,  Mayor  ▼.  Harre;  Poph.  178,  per  Doderidge,  J.:  Cro.  Car.  31,  Fooler  r. 
Smith;  \  Show.  347,  Potter  r.  Jameo;  Comb.  167,  8.  G.  This  rule,  however,  doea  not  hold 
where  the  debt  ia  atated  merely  aa  inducement.  Cro.  Jac.  396,  Themo  v.  FmUer;  ibid.  548. 
Autten  V.  BewUy;  HeU.  106,  HoZaiet  v.  Chenie.} 


The  KING  v.  The  Bailiffs  and  Corporation  of  the  Borough  of  EYE. 

A  by-law  of  a  corporation  directed  that  upon  the  happening  of  any  vacancy  in  the  number  ot  94 
common  coundlmen,  such  vacanciea  ahould  be  filled  by  the  freemen  inhabitinff  the  town;  and  that 
a  court  should  be  holden  once  every  year,  at  which  it  ahould  be  lawful  for  the  bailifia  to  admit 
to  the  freedom  of  the  town  such  peraona  aa  had  been  resident  therein  for  one  whole  year :  ffeid, 
that  this  by-law  did  not  give  to  every  peraon  who  had  been  ao  resident  for  that  period,  an  ab- 
aolute  ri^ht  to  be  admitted  to  the  free(U>m  of  the  borough ;  and  the  court  refoaea  a  mandamus 
to  the  bailifis  to  admit  such  a  person. 

By  charter  of  the  9  W.  3,  the  borough  of  Eye  was  incorporated,  under  the 
name  of  the  bailiffs,  burgesses,  and  commonalty  of  Eye ;  it  consisted  of  twelve 
capital  burgesses,  out  of  whom  the  bailiffs  were  chosen,  and  twenty-four  com- 
mon councilmen,  and  an  indefinite  number  of  freemen.  The  charter  did  not 
point  out  who  were  entided  to  be  admitted  freemen,  but  in  the  8th  Elis.  the 


271]  4  Baknewall  &  Aldekson.  481 

corporation  made  a  by-law,  that  as  ofl^  as  any  vacancy  should  happen  oy 
death  or  otherwise  in  the  numher  of  the  twelve  capital  burgesses,  the  remainder 
should  elect  others  out  of  the  common  council  of  twenty-four  to  fill  such  vacan- 
cies ;  and  that  upon  the  happening  of  any  such  vacancies  in  the  number  of 
9^jn-]  twenty-four  common  *oonncilmen,  such  vacancies  were  to  be  filled  by 
^  freemen  inhabiting  the  town,  and  who  had  been  resident  and  dwelling 
therem  for  the  space  of  one  year  at  least,  to  be  elected  by  a  majority  of  the 
twenty-four ;  and  that  once  in  every  quarter  of  a  year,  the  bailiffs  should  hold 
a  great  court,  and  that  at  every  such  court  it  should  be  lawful  for  the  bailiffs  to 
admit  to  the  freedom  of  the  town  such  persons  as  should  be  suitors  for  the  same, 
and  withal  should  be  thought  honest  and  well-disposed  men,  and  being  such  as 
had  been  resident  and  dwelling  within  the  town  of  Eye  by  the  space  of  one 
wholfe  year  at  least  The  affidavit  then  stated  that  George  Twitchett  had  been 
resident  and  dwelling  for  the  space  of  one  whole  year  on  the  27th  October  last, 
when  one  of  the  great  courts  was  held  by  the  bailiffs  of  the  town,  and  that  he 
had  attended,  reiquested  and  demanded  of  the  bailiffs  to  be  admitted  to  his 
freedom* 

Cooper  now  moved  for  a  mandamus  to  the  defendants  to  compel  them  to  ad- 
mit Oeoi^  Twitchett  to  his  freedom  ;  and  he  contended  that  the  by-law  was 
imperative  upon  them  to  admit  any  person  qualified  as  therein  mentioned  to  the 
freedom  of  the  borough. 

Abbott,  O.  J.  I  am  perfectly  satisfied,  that  this  by-law  does  not  give  to 
any  person  resident  during  the  time  therein  mentioned  an  absolute  right  to  be 
admitted  to  its  freedom.  The  words  are,  **  that  it  shall  be  lawful  for  the  bai- 
liffs, iui.9  to  admit."  Those  words  clearly  give  to  the  bailiffs  a  discretionary 
power  to  admit  the  persons  who  have  the  qualifications  therein  mentioned,  but 
they  by  no  means  make  it  imperative  on  them  so  to  do.  I  think,  therefore, 
that  this  mle  should  be  refused. 

Rule  refused. 


•87a]  The  KINO  ».  FOWLER  and  SEXTON. 

The  record,  in  a  case  of  felony  at  the  Quarter  Sessiom,  af^er  stating  the  mdictment,  plea  of  not 

Sflty,  and  verdict  of  gnilty  thereon,  added,  that,  becauae  it  appeared  to  the  justices,  that  after 
B  iiiry  had  retired,  one  of  them  had  aeparated  from  his  fellows,  and  oonvened  respecting  hia 
verdict  with  a  stranger ;  it  waa  considered  that  the  verdict  was  bad,  and  it  waa  therefofe 
quashed,  and  a  venire  de  novo  awarded  to  the  next  session.  It  then  proceeded  to  set  the  ap- 
pearance of  the  parties  at  the  next  sessions  and  the  trial  and  conviction  by  the  second  jury ; 
whereupon  all  and  eingular  the  premiaea  htkn^  aeen  and  considered,  judgment  waa  given,  dus  • 
Beld,  upon  a  writ  of  error  brought,  that  the  judgm^t  waa  right. 

Thh  was  a  writ  of  error,  brought  to  reverse  a  judgment  obtained  against  the 
defendants  at  the  Quarter  Sessions  for  the  county  of  Sussex.  It  appeared  by 
the  record,  that  the  defendants  were  indicted  for  stealing  oats,  to  which  indict- 
ment they  pleaded  not  guilty,  and  put  themselves  upon  the  country.  Upon  this 
indictment  they  were  found  guilty.  The  record  then  stated,  that  because  it 
appeared  to  the  said  justices,  that,  aAer  the  evidence  given  on  the  trial  of  the 
said  issoe  had  been  heard,  and  afWr  the  said  jurors  had  departed  from  the  court, 
in  order  to  consider  of  the  verdict  to  be  by  them  given  thereon,  and  before  the 
delivery  of  the  said  verdict  in  oonrt,  one  O.  O.,  a  juror,  did,  without  the  per- 
mission of  the  eaid  justices,  withdraw  and  separate  himself  from  the  rest  of  the 
inrors,  and  being  so  separated,  did  hold  conversatio9  with  one  J.  C,  the  said 
J.  C.  not  being  one  of  the  said  jurors,  of  and  eonceming  the  said  trial,  and  con- 
cerning the  verdict  then  about  to  be  given  thereon ;  therefore  it  was  considered, 
that  the  verdict  given  in  this  behalf  was  bad  and  erroneous,  and  the  same  was 
quashed  by  the  judgment  of  the  said  justices :  and  it  then  proceeded  as  follows ; 
**  therefore,  let  a  new  jury  come  before  the  justices,  at  the  next  general  Quarter 
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Sessions  of  the  Peace  to  be  holden  at  Chichester,  in  and  for  the  said  coonty,  to 
try  whether  the  defendants,  or  either  of  them,  are  guilty  of  the  premises  in  the 
indictment  charged  upon  them  or  not ;  because,  as  well  W.  B.  L.,  who  prose- 
cutes for  our  lord  the  king,  as  the  said  defendants,  have  put  themselves  upon 
that  jury :  the  same  day,  &c.,  at  which  last-mentioned  ^general  Quarter  tm-^ 
Sessions  holden  at  Chichester  aforesaid,  on  d^.,  before  Sdc,  justices  of  *- 
our  lord  the  king,  assigned  to  keep  the  peace  in  the  said  county,  also  to  hear 
and  determine  divers  felonies,  ^.,  committed  in  the  county  aforesaid,  come  as 
well  the  said  W.  B.  L.,  who  prosecutes  for  our  lord  the  king,  as  the  defendants, 
in  their  proper  persons.  The  record  then  stated  the  conviction  of  the  defend- 
ants by  the  second  jury,  whereupon  all  and  singular  the  premises  being  seen 
and  considered,  judgment  was  given,  &^,  The  errors  assigned  were,  first,  that 
the  justices,  at  the  Quarter  Sessions  held  at  Chichester,  had  no  jurisdiction  to 
try  the  offence  charged  in  the  indictment ;  secondly,  that  the  justices  first  menp 
tioned  in  the  record,  had  no  power  or  jurisdiction  to  quash  the  first  verdict,  and 
4>rder  a  new  jury  to  come ;  thirdly,  that  it  did  not  appear  before  what  justiees 
the  new  jury  should  come,  or  that  they  were  justices  of  the  county  of  Sussex ; 
fourthly,  that  the  new  jury  were  ordered  to  come,  after  the  benefit  of  deigy  was 
allowed ;  fifthly,  that  there  was  no  bill  of  indictment  preferred  after  the  first 
verdict ;  sixthly,  that  there  was  no  arraignment  after  the  first  verdict. 

Norton^  in  support  of  the  writ  of  error.  The  first  jury  having  pronounced 
a  verdict  upon  the  issue  joined,  the  justices  had  no  power  to  order  a  second 
trial ;  for  that  would  be,  in  effect,  to  grant  a  new  trial  in  a  criminal  case,  which 
cannot  be  done ;  and  if  the  justices  had  this  power  in  the  case  of  a  conviction, 
they  would  equally  have  it  in  the  case  of  an  acquittal.  Secondly,  it  does  not 
appear  that  the  new  jury  were  to  come  before  justices  of  the  county  of  Sus- 
sex. QBayley,  J.  By  the  venire,  the  second  jury  is  to  come  before  the  jus- 
tices, *at  the  next  general  quarter  sessions  of  the  peace  to  be  holden  at  rM^e 
Chichester,  in  and  for  the  said  county.]  Though  it  is  stated  that  the  ^ 
jury  should  come  before  the  justices  at,  &c.,  to  be  holden  at,  &c.,  yet  other 
justices  than  those  assigned  for  the  county  of  Sussex  might  be  present  at  those 
sessions ;  and  the  terms  of  the  record,  in  a  criminal  case,  ought  to  be  construed 
strictly.  It  is  also  stated  upon  the  record,  that  the  prisoners  had  put  them- 
selves upon  the  second  jury.  Now  it  does  not  appear  that  there  was  any 
arraignment  before  the  second  jury ;  and,  if  the  record  of  the  first  trial  is  to  be 
considered  as  a  nullity,  then  the  whole  of  it  is  to  be  deemed  void,  and  a  new 
arraignment  and  new  plea  should  be  taken.  [Abbott,  C.  J.  It  is  expressly 
stated,  that  they  had  pleaded  not  guilty,  and  put  themselves  on  the  country  ; 
and  having  pleaded  once,  it  was  not  necessary  for  them  to  plead  de  fwvo,']  The 
judgment  appears  to  be  given  *'  o»  all  and  singular  "  the  premises  ;  but,  as  one 
trial  of  the  two  must  necessarily  be  irregular,  the  judgment  pronounced  upon 
the  whole  record  must  be  erroneous,  for  it  is  impossible  to  distinguish  on  which 
verdict  the  judgment  was  finally  pronounced. 

Per  Curiam,  This  judgment  must  be  affirmed.  The  court  is  bound  to  pro- 
nounce what  appears  to  them  upon  the  whole  record  to  be  the  proper  judgment. 
Here,  the  first  verdict  was  either  good  or  bad.  If  it  were  good,  then  the  second 
trial  was  coram  non  judice^  and  may  be  considered  as  a  nullity.  If,  on  the  other 
hand,  the  first  verdict  were  bad,  inasmuch  as  the  prisoners  had  put  themselves 
upon  the  coundy,  the  prisoners  might  well  be  tried  at  the  next  sessions,  and 
*the  second  trial  is  not  to  be  considered  in  the  nature  of  a  new  trial,  but  r^o^ra 
the  first  trial  is  to  be  considered  a  mistrial,  and  therefore  a  nullity.  In  '- 
either  case  the  judgment  is  right- 
Judgment  afiirmed. 
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ITie  KING  V.  The  Justices  of  ESSEX. 

By  50  G.  3t  c  48,  s.  25,  it  .is  provided,  that  any  party  aggrieved  by  the  conviction  under  that  act, 
who  ahali  enter  into  a  recognisance  to  appear  at  the  next  sessions,  shall  be  at  liberty  to  appeal 
to  such  sessions :  Heidi  iSaX  this  dispenses  with  the  necessity  of  any  notice  of  appeal ;  and 
that  if  the  party  duly  enter  into  the  recognisance,  the  sessions  are  booxid  to  hear  the  appeal. 

Jbssopp,  on  a  former  day,  had  obtained  a  rule  calling  upon  the  defendants  to 
•how  cause  why  a  writ  of  mandamus  should  not  be  directed  to  them,  com- 
manding them  to  enter  continuances,  and  hear  the  appeal  of  John  Wright 
against  the  conviction  of  a  magistrate  under  the  50  Geo.  3,  c.  48,  s.  4,  by  which 
John  Wright  was  convicted  in  a  penalty  for  carrying  more  luggage  than  is  al- 
lowed by  the  act.  The  said  John  Wright  had,  within  fourteen  days,  entered 
into  a  recognisance,  as  required  by  the  act,  to  prosecute  his  appeal  against  the 
conviction,  and  had  given  notice  of  appeal  to  die  magistrate ;  but  not  to  the  in- 
former. By  the  practice  of  the  sessions  for  the  county  of  Essex,  eight  days* 
notice  of  appeal  is  required  to  be  given,  in  all  cases,  by  the  appellant  to  the  re- 
spondent. It  was  objected  at  the  sessions,  that  the  practice  not  having  been 
complied  with  in  this  particular,  the  appellant  was  not  entitled  to  be  heard ; 
and  the  sessions  allowed  the  objection,  and  dismissed  the  appeal.  On  moving 
for  the  rule  nisi,  the  case  of  Bex  v.  The  Ju8tice$  of  Kent,  5  M.  d&  S.,  was  re- 
lied on ;  and  it  was  contended  that  the  entering  into  the  recognisance  before  the 
magistrate,  dispensed  with  the  necessity  of  giving  notice  of  appeal. 
*2771       ^^olford  now  showed  cause,  and  contended  that  the  case  otRex  v. 

•J  TTie  Justices  of  Kent  could  not  be  taken  as  laying  down  a  general  rule, 
that  in  all  cases  where  an  act  of  parliament  directed  a  recognisance  to  be  entered 
into  by  a  party  convicted,  as  a  condition  precedent  to  the  right  of  appealing, 
the  giving  notice  was  dispensed  with ;  but  merely  as  proceeding  upon  the  terms 
in  which  the  practice  of  the  sessions  was  described  in  that  case,  and  r.pon  the 
statute  under  which  the  appellant  in  that  instance  had  been  convicted.  The 
act  of  parliament  there  referred  to,  gave  the  party  convicted  twenty-four  hours 
to  enter  into  a  recognisance,  at  the  end  of  which  time  it  was  considered  to  be 
the  duty  of  the  informer  to  apply  for  the  penalty ;  upon  which  application  he 
would,  if  a  recognisance  had  been  entered  into,  be  told  of  that  fact,  and  there- 
fore any  other  notice  was  unnecessary.  In  the  present  instance,  however,  the 
party  convicted  had  fourteen  days  to  enter  into  a  recognisance,  and  therefore  the 
informer  could  not  demand  a  warrant  to  enforce  the  penalty  until  the  fifteenth. 
A  recc^isance  might  be  entered  into,  and  an  appeal  against  the  conviction  be 
allowed  in  that  interval,  behind  the  back  of  the  informer,  who  could  not,  under 
such  circumstances,  be.  prepared  to  support  the  conviction.  If  the  practice  of 
the  sessions  requiring  notice  of  appeal  was  to  be  dispensed  with,  so  might  the 
necessity  of  entering  the  appeal ;  and  so  the  informer  would  have  no  means  of 
knowing  whether  it  was  intended  to  prosecute  the  appeal  with  eiOect  or  not, 
but  must  be  put  to  watch  the  proceedings  of  the  court  through  the  whole  ses- 
sions* 
•2781       ^J^9$opp,  eontrd,  was  stopped  by  the  court 

-^  Batley,  J.  I  am  of  opinion  that  the  sessions  ought  to  have  heard 
this  appeal.  Wherever  the  legislature  has  deemed  a  notice  of  appeal  to  be 
necessary,  they  have  in  express  terms  prescribed  such  notice ;  but  here,  by  the 
50  Geo.  3,  c.  48,  s.  25,  it  is  expressly  provided,  **  that  any  party  aggrieved  by 
the  conviction,  who  shall,  within  fourteen  days,  enter  into  a  recognisance  to  ap- 
pear at  the  next  sessions,  shall  be  at  liberty  to  appeal  to  the  next  general  quarter 
sessions  of  the  peace  to  be  holden  for  the  county."  The  act  of  parliament, 
therefore,  does  not  require «any  ikotice  of  appeal;  and  inasmuch  as  the  party 
convicted  had  entered  into  a  recognisance  to  prosecute  his  appeal  at  the  next 
sessions,  tl^e  informer  must  have  known  that  it  was  the  intention  of  the  party 
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eonvicted  to  appeal,  and  any  further  notice  was  therefore  unnecessary.   I  think, 
therefore,  that  this  rule  ought  to  be  made  absoldte. 
BssT,  J.,  concurred. 

Rule  absohiiB.(a) 
Cb)  Abbott,  C.  J.,  and  Holroyd,  J.,  had  left  the  court. 


♦CAVENAGH  v.  COLLETT.  [«279 

Where  the  retnni  to  a  writ  of  latitat  stated  that  the  defendant  was  insane,  and  could  not  be  re- 
rooved  without  great  danger,  and  continued  so  tiU  the  return  of  the  writt  the  court  refused  an 
attachment  against  the  sheriff. 

Bayly  showed  cause  against  a  rule  obtained  by  Moore  for  quashing  the  re- 
turn made  by  the  sheriff  of  Wilts  to  a  writ  of  latitat.  The  return  stated,  that 
the  officer  to  whom  the  warrant  was  granted  proceeded  to  an  asylum  for  luna- 
tics, where  the  defendant  was,  in  order  to  arrest  him,  and  found  him  insane, 
and  in  a  desperate  and  raving  state,  so  that  he  could  not  be  taken  or  removed 
without  danger  to  the  life  of  the  officer ;  and  further,  that  he  was  in  such  a  pre* 
carious  state  of  health,  that  he  could  not  be  taken  or  removed  without  endan- 
gering his  own  life ;  but  omitted  to  state  that  he  continued  so  till  the  return  of 
the  writ,  which  the  court  noticed  on  reading  the  return,  and  said  that  it  was 
certainly  bad  on  this  account,  for  which  reason  the  rule  was  made  absolute. 
Upon  this,  Bayly  suggested  that  the  return  might  be  amended ;  but  that,  in  the 
mean  time,  a  rule  for  an  attachment  might  be  moved  for,  which  would  be  abso- 
lute in  the  first  instance,  and  he  should  have  no  opportunity  of  showing  cause 
against  it,  which  would  be  a  case  of  great  hardship  upon  the  sheriff,  who  con- 
sidered himself  to  have  a  good  answer. 

The  court  then  said,  that  they  would  permit  him  to  produce,  on  a  future  day, 
an  amended  return,  verified  by  affidavit,  when  they  would  determine  whether 
it  was  sufficient ;  and  that  he  should  be  heard  at  the  same  time  against  the  at- 
tachment, if  moved  for. 

*0n  this  day,  Bayly  produced  an  amended  return,  stating  that  the  tmaa 
defendant  was,  on  the  13th  day  of  June  last,  the  day  before  the  return  ^ 
of  the  writ,  when  the  of&cer  came  to  arrest  him  in  the  lunatic  asylum,  insane 
and  in  a  desperate  and  raving  state,  so  that  he  could  not  be  taken  or  removed 
without  danger  to  the  life  of  the  officer,  and  in  so  bad  a  state  of  health,  that  he 
could  not  be  taken  or  removed  without  endangering  his  own  life ;  and  that  he 
remained  and  continued  there  so  insane,  and  in  such  a  bad  state  of  health,  that 
he  could  not  be  taken  or  removed,  without  endangering  his  life,  from  thence, 
until  the  return  of  the  writ.  This  was  verified  by  the  ^davit  of  the  attending 
physician,  who  further  stated  that  he  continued  so  till  about  the  end  of  Decem- 
ber. 

Moore  then  moved  for  an  attachment,  stating  that  a  commission  of  bankrupt 
had  been  since  issued  against  the  defendant,  under  which  he  had  been  declared 
a  bankrupt,  and  had  attended  the  meetings  of  the  commissioners,  and  answered 
rationally  all  the  questions  that  had  been  proposed  to  him ;  but 

The  court  said,  that  being  in  possession  of  the  facts,  they  should  not  inter- 
fere by  attachment,  but  leave  him  to  his  remedy  by  action,  if  he  thought  he 
could  make  any  tiling  of  it ;  and  they  permitted  the  amended  return  to  be  filed. 
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'281]  •BARBER  o.  GAMSON. 

Where  part  of  the  considention-moiiey  for  an  annuity  had  been  deposited  in  the  handa  of  the 
grrantee*8  attorney,  till  certain  houses,  out  of  which  the  annuity  was  granted,  should  be  com- 
pleted; but  it  appeared  that  the  money  deposited  had  all  been  paid  over  to  the  grantee,  in  a 
short  time  after  the  date  of  the  deeda^  and  there  was  no  fraud  in  the  transaction,  me  court  re- 
fused  to  set  aside  the  annuity,  on  the  ground  that  the  power  given  to  them  by  the  53  G.  3,  c 
141,  8.  6,  was  discretionary,  and  that  this  was  not  the  case  of  a  fraudulent  retainer  contem- 
plated by  the  act : 

Held,  also,  that  in  the  memorial  of  an  annuity,  under  53  G.  3,  c.  141,  it  is  sufficient  to  state  that 
the  annuity  was  granted  for  the  lives  of  A.  B.,  &c.  (naming  them,)  without  stating  their  de- 
scription by  residence  or  otherwise,  or  adding  that  the  annmty  was  granted  for  their  joint  lives 
or  the  life  of  the  survivor,  or  for  a  term  of  years  determinable  on  these  lives:  Held,  also,  that 
in  the  memorial  of  a  warrant  of  attomev  to  confess  judgment,  as  a  collateral  security  for  an 
annuity,  it  is  not  necessary  to  state  for  what  penal  sum  it  authorizes  a  confession  of  judgment. 

Marryat,  in  last  Michaelmas  term,  obtained  a  rule  to  show  cause  why  the 
judgment  in  this  case  should  not  be  vacated,  and  the  grant  of  an  annuity,  dated 
25th  May,  1819,  and  the  deeds  securing  the  same,  delivered  up  to  be  cancelled ; 
and  why  the  same,  together  with  the  warrant  of  attorney  upon  which  the  said 
judgment  b  founded,  should  not  be  declared  null  and  void,  on  several  grounds. 
It  appeared,  from  the  affidavits,  that  the  defendant,  in  March,  1819,  was  de- 
sirous of  raising  2500/.,  by  way  of  annuity,  to  be  charged  on  certain  leasehold 
premises,  which,  at  that  time,  were  of  about  the  value  of  1200/.  At  the  time 
of  a{)plying  for  the  loan,  he  stated  it  to  be  his  intention  to  employ  part  of  the 
sum  advanced  in  building  houses  upon  the  leasehold  premises,  which,  when 
completed,  would  make  them  fully  worth  2500/.,  and  before  the  money  was 
advanced,  he  offered  to  the  attorney  for  the  plaintiff,  that,  as  the  premises  in 
their  then  state,  were  not  a  sufficient  security,  part  of  the  money  to  be  advanced 
should  be  deposited  in  his  hands,  to  be  called  for  from  time  to  time,  according 
as  it  might  appear,  under  the  certificate  of  the  defendant's  surveyor,  that  im- 
provements to  that  amount  had  been  made.  This  was  assented  to,  and  on  the 
25th  May,  1819,  the  day  on  which  the  consideration-money  was  paid,  the  de- 
fendant, in  the  presence  of  his  own  attorney,  deposited  700/.  for  this  purpose 
*2R2'1  ^°  ^^  hands  of  the  plaintiff's  'attorney,  who  then  signed  the  following 
•^  memorandum :  "  Mr.  Gamson  has  placed  in  my  hands  700/.,  which 
sum,  or  so  much  thereof  as  may  be  necessary,  is  to  be  applied  in  erect* 
ing  and  finishing  in  a  workmanlike  manner,  18  messuages  upon  ground  at 
Queen's  Head  Walk,  Hoxton,  ^which  with  other  premises  were  assigned  as  a 
security  for  an  annuity  of  250i.)  to  be  drawn  from  time  to  time,  as  wanted, 
under  the  order  of  Mr.  G.'s  surveyor,  and  the  balance,  if  any,  to  be  returned 
to  Mr.  G."  The  whole  of  the  money  was  accordingly  advanced  to  defendant 
from  time  to  time,  with  the  exception  of  one  sum,  which  was  due  from  the  de-  * 
fendant  to  the  plaintiff's  attorney  for  the  expenses  of  the  deed.  The  last  of 
these  payments  was  made  on  the  2d  August,  1819.  It  was  sworn,  by  the 
plaintiff's  attorney,  that  the  700/.  had  been  placed  in  a  drawer  in  his  office, 
and  that  neither  directly  nor  indirectly  had  any  profit  arisen  therefrom,  either  to 
himself  or  the  plaintiff.  The  objections  to  the  annuity  were,  first,  that  this 
sum  of  700/.  h^  been  retained  contrary  to  the  provisions  of  53  G.  8,  c.  141, 
s.  6 ;  secondly,  that  the  memorial  stated,  that  the  annuity  was  granted  for  the 
lives  of  four  persons  named,  whereas  the  deed  stated  it  to  be  for  99  years,  de- 
terminable on  lives ;  thirdly,  that  the  descriptions  of  the  cestui  que  vies  were 
not  stated,  nor  whether  the  annuity  was  for  their  joint  lives,  or  that  of  the  sur- 
vivor ;  and  lastly,  that  the  memorial  did  not  mention  for  what  penal  sum  the 
warrant  of  attorney  authorized  a  confession  of  judgment. 

Scarlett^  7\ndal^  and  E.  Aldersan  showed  cause,  and  were  desired  by  the 

court  to  confine  themselves  to  the  first  objection.     This  was  not  a  retainer 

*2831   ^^^^^  ^^  ^^^  ^^^  ^^^^  ^^®  construction  of  the  statute  is  confined  *to  cases 

^  where  fraud  has  existed.     The  word  **  practices,"  found  in  the  section, 
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shows  thid ;  and  the  pretences  which  are  named,  are  all  those  which  are  of  a 
fraudulent  nature,  and  where  the  money  retained  is  never  ultimately  paid  to 
the  grantor  of  the  annuity.  This  is  only  a  temporary  retainer,  and  all  fraud  is 
negatived  by  the  affidavits.  Nor  is  it  a  retainer  for  the  plaintiff's  advantage  ; 
for  it  only  increased  the  value  of  the  security,  which,  correcdy  speaking,  is 
only  an  advantage  to  the  defendant.  And  tliey  cited  Ex  parte  Mackenzie^  4 
Taunt,  323,  and  Coare  v.  Giblett^  4  East,  85,  on  this  part  of  the  case.  Besides, 
at  all  events,  it  is  not  imperative  on  the  court  to  set  aside  the  deeds,  but  they 
have  a  discretion  on  the  subject ;  Cook  v.  Power^  1  Taunt.  372.  And  in  Berry 
V.  Bentleu,  6  T.  R.  690,  Poole  v.  Cabanea,  8  T.  R.  328,  and  Drake  v.  Bogert^ 
2  Brod.  &  Bing.  10,  the  court  there  exercised  a  discretion,  by  only  setting  aside 
the  annuity  upon  certain  terms.  Here,  the  whole  transaction  being  fair,  and 
the  court  having  a  discretion  on  the  subject,  the  rule  ought  to  be  discharged. 

Marryat^  Denman^  and  MarrioiU  contrd.  This  is  an  attempt  to  evade  the 
provisions  of  a  most  salutary  act  of  parliament,  made  for  the  protection  of 
needy  persons,  who,  otherwise,  may  be,  from  necessity,  compelled  to  accede 
to  any  terms,  however  unreasonable.  It  enacts,  that  if  the  consideration-mo- 
ney, or  any  part  of  it,  be  retained,  on  pretence  of  answering  the  future  pay- 
ments of  the  annuity,  or  on  any  other  pretence,  *that  it  shall  be  lawful  r«ooj 
for  the  court  to  order  the  deeds  to  be  delivered  up  to  be  cancelled,  Slc.  ^ 
Now  the  words  are  very  general,  and  include  the  present  case.  If  this  be  not 
a  retainer  within  the  statute,  because  a  part  only  has  been  for  a  time  retained, 
then  it  would  not  be  within  it,  if  all  the  consideration-money  were  kept,  anM  for 
any  longer  period.  There  is  no  difference,  in  principle,  between  the  two  cases 
suggested.  Here,  too,  it  is  retained  in  consequence  of  a  previous  agreement ; 
and  it  is  for  the  benefit  of  the  grantee,  whose  security  is  increased  in  value, 
and  to  the  detriment  of  the  grantor,  who  loses  the  intermediate  advantage  to  be 
derived  from  the  use  of  the  money.  The  first  objection,  therefore,  is  clearly 
within  the  statute.  As  to  the  second,  the  memorial  ought  to  have  stated,  ac- 
cording to  the  Ikct,  that  the  annuity  was  for  a  term  of  years,  determinable  on 
lives ;  for,  otherwise,  it  gives  incorrect  information  to  the  grantor,  for  whose 
protection  it  is  required.  And  a  similar  observation  applies  to  the  third  objec- 
tion. The  last  objection  is  founded  on  the  schedule  of  the  memorial  given  by 
the  act ;  for  there  it  is  stated  in  the  column  headed  **  Nature  of  Instrument,'* 
**  Indentures  of  lease  and  release.  Bond,  in  penalty  of  1200/.  Warrant  of  ai> 
torney,  to  confess  judgment  on  same  bond."  So  that  there,  by  reference  to  the 
bond,  it  is  easy  to  ascertain  the  penal  sum  for  which  judgment  is  to  be  confessed. 
But  here  there  was  no  bond ;  and,  therefore,  the  warrant  of  attorney  standing 
alone,  the  sum  for  which  it  authorized  a  confession  of  judgment  ought  to  have 
been  added. 

Bayley,  J.  I  am  of  opinion  that  in  this  case  the  rule  ought  to  be  discharged. 
As  to  the  objection  which  *has  been  made,  that  the  annuity  was  in  fact  r«oog 
granted  for  a  term  of  years  determinable  on  lives,  and  yet  that  the  me-  ^ 
morial  only  states  the  grant  to  be  for  the  lives  of  four  persons  therein  named,  it 
is  sufficient  to  say  that  in  the  53  6.  3,  c.  141,  s.  2,  the  schedule  there  given, 
according  to  which  the  memorial  is  to  be  drawn  up,  contains  a  column  headed 
thus  **  Person  or  persons  for  whose  life  or  lives  the  annuity  or  rent-charge  is 
granted."  It  does  not,  therefore,  mention  any  thing  respecting  a  term  of  years ; 
and  it  is  quite  sufficient  that  the  act  has  been  literally  complied  with.  The 
same  answer  may  be  given  to  the  second  objection,  that  no  description  of  the 
cestui  que  vie$  by  residence  or  otlierwise  is  stated  in  the  memorial,  nor  whether 
the  annuity  be  granted  for  their  joint  lives  or  the  life  of  the  survivor :  for  no 
description  is  required  by  the  schedule,  and  where  such  description  is  to  be 
given,  as  in  the  case  of  the  witnesses  to  the  deed,  it  is  specifically  mentioned. 
The  third  objection  is,  that  the  memorial  does  not  mention  the  penalty  contained 
in  the  warrant  of  attorney  for  which  judgment  is  to  be  entered  up ;  but  that  is 
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not  necessary,  for  that  also  b  not  mentioned  in  the  schedule,  and  there  is  no 
reason  why  it  should  be  done,  inasmuch  as  the  fifth  section  of  the  act  gives  to 
the  party  a  power  of  obtaining  copies  of  all  such  deeds  or  instruments,  and  he 
may,  therefore,  easily  obtain  adl  the  requisite  information.  The  material  ques- 
tion, however,  is,  whether  the  sum  oS  700/.  was  retained  so  as  to  bring  the 
case  within  the  provision  of  the  6th  section  of  53  G.  3,  c.  141  ;  and  if  so, 
whether  this  court  is  bound,  on  that  ground,  to  set  aside  the  annuity.  Now  I 
am  of  opinion  that  the  words  of  the  6th  section  give  to  this  court  a  discre- 
tionary power  in  such  cases  as  the  present.  The  words  are  "  that  if  the  con- 
*2861  ^^^^™^'®i^«  ^^  ^^y  P^^  *^^  i^  0^^^^  ^  returned  to  the  grantee,  or  any  of 

-^  the  notes  in  which  it  is  paid  be  cancelled,  or  if  it  be  expressed  to  be 
paid  in  money,  but  be  paid  in  goods,  or  if  any  part  be  retained  on  pretence  of 
answering  the  future  payments  of  the  annuity,  or  any  other  pretence,  and  if  it 
shall  appear  to  the  court,  that  such  practices  as  aforesaid  or  any  of  them  have 
been  used,  it  shall  and  may  be  lawful  for  the  court  to  order  every  deed,  &c.,  to 
be  cancelled,  &c.'*  Now  it  seems  to  me,  that  these  words  import,  upon  the 
face  of  them,  to  refer  to  cases  where  improper  practices  exist,  and  that  they 
give  to  the  court  a  discretionary  power  to  examine  whether  any  unfair  advan- 
tage has  been  taken  of  the  grantor,  and  if  so,  either  to  set  aside  altogether  the 
annuity,  or  to  impose  such  terms  as  the  justice  of  the  case  may  require.  The 
words  are  only,  that  '*it  shall*  and  may  be  lawful,**  and  it  is  not  added  that  the 
court  are  required  to  order  the  deeds  to  be  cancelled.  Besides,  this  section  is  a 
transcript  of  the  17  G.  3,  c.  26,  s.  4,  and  upon  that  clause  the  case  of  Cook  r. 
Powers  I  Taunt,  372,  is  an  authority  in  points  And  the  cases  of  Berry  v. 
Bmtley,  6  T.  R.  690;  Poole  v.  Cabanes,  8  T.  K.  328,  and  Drake  v.  Bogera, 
2  Bro(L  &  Bing.  19,  are  also  authorities  to  show,  that  the  power  of  the  court  is 
discretionary ;  for  the  court  could  have  had  no  authority  to  impose  terms  in 
these  cases,  if  it  had  been  imperative  upon  them  to  order  the  deeds  to  be  can- 
celled. Then,  if  this  be  a  discretionary  power,  we  ought  to  look  at  the  cir- 
cumstances disclosed  by  these  affidavits,  and  in  that  case  it  seems  to  me  that 
there  is  no  ground  for  setting  aside  the  annuity.  The  proposal  here  came  from 
•2871  ^^  grantor  himself,  and  *no  advantage  has  been  derived  to  the  grantee, 

-I  except  incidentally  by  the  increased  value  of  the  premises  upon  the  se- 
curity of  which  the  money  was  lent  Here,  too,  all  the  money  was  paid  over 
within  three  months  after  the  granting  of  the  annuity.  Upon  the  whole,  as  it 
seems  to  me,  the  proper  course  will  be,  to  discharge  the  present  rule,  upon  the 
terms,  that  no  annuity-interest  shall  be  charged  upon  this  sum  of  700/.  except 
from  the  period  when  it  was  finally  paid. 

HoLROTD,  J.  As  to  the  first  three  objections,  I  think  it  unnecessary  to  add 
any  thing  to  what  has  fallen  from  my  brother  Batlby.  On  the  last  objection, 
also,  I  entirely  concur  with  him,  in  thinking  that  the  6th  clause  of  the  53  G.  3, 
c.  141,  gives  to  the  court  a  discretionary  power,  and  that  it  is  not  compulsory 
upon  them ;  and  I  think  this  would  be  the  more  necessary  if,  as  it  has  been  ar- 
gued, the  clause  had  applied  to  cases  where  the  retainer  was  una^ccompanied 
by  any  circumstances  of  a  fraudulent  nature.  But  I  think  the  words  **  pre- 
tence*' and  **  practices,*'  used  in  this  section,  imply  something  of  an  improper 
description,  against  which  this  section,  which  is  penal  in  its  consequences,  was 
intended  to  provide ;  and  in  this  view  of  the  case,  I  agree  with  what  fell  from 
Lord  Chief  Justice  Mansfield  in  the  case  of  Cook  v.  Power,  Now,  in  a  pro- 
ceeding on  a  penal  clause  it  ought  clearly  to  appear  that  the  practices  have  been 
such  as  clearly  to  show,  on  the  part  of  the  grantee  or  his  agent,  some  miscon- 
duct which  has  been  prejudicial  to  the  grantor.  There  is  nothing  of  that  sort 
disclosed  in  the  present  affidavits.  The  only  object  of  the  retaining  the  money 
was  to  insure  the  laying  it  out  as  the  grantor  proposed,  viz.  in  the  building  of 
•9AA1  ^^  houses  in  'question.  This,  then,  was  a  direct  benefit  to  the  grantoi,. 
'  tHe  value  of  whose  premises  was  increased  by  the  money  so  laid  out ; 
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but  the  grantee  derived  no  other  advantage  than  coUaterally  by  the  improveaient 
of  his  security.  I,  therefore,  entirely  agree  with  my  brother  Bati»by,  that  tiiis 
rule  should  be  discharged,  and  upon  the  terms  suggested  by  him. 

Rule  discharged  accordingly,  (a) 

(c)  Abbott,  C.  J.,  and  Best,  J.,  had  left  the  o^rt  before  the  argument  had  been  concloded. 


KENWORTHY  v.  PEPPIAT. 

A  writ  retuniabie  on  a  dies  non  ia  altogether  void,  and  cannot  be  amended  by  the  eoort. 

Dbhamt  had  obtained  a  rule  calling  on  the  plaintiff  to  show  cause  why  the 
alias  bill  of  Middlesex,  under  which  defendant  had  been  arrested,  and  was  then 
m  custody,  should  not  be  set  aside  with  costs  for  irregularity,  and  the  defend- 
ant dischaiged  out  of  the  custody  6f  the  sheriff,  on  the  ground  that  the  writ 
was  made  returnable  on  Friday  next  after  fifteen  days  of  St.  Hilary,  which  fell 
on  the  2d  of  February,  tlie  Purification.  Parke,  in  the  mean  time,  obtained  a 
rule  calling  on  the  defendant  to  show  cause  why  the  writ  should  not  be  amend- 
ed ;  and  both  rules  were  directed  to  be  brought  on  together. 

Parke  now  showed  cause  against  the  first  rule,  and  supported  his  own,  and 
cited  two  MS.  cases  from  1  Tidd,  162,  (6th  ed.,)  Baurchiery.  ffittle,  1  H.  Bl. 
891;  Davii  v.  Owen.  1  B.  &  P.  842. 

*But  the  court  said,  the  writ  being  made  returnable  on  a  die$  nan,  was  rcoog 
altogether  void ;  and  vtBS  d'lstinguishable  from  the  cases  of  amendment  of  ^ 
the  party's  name,  where  as  a  writ  it  was  good,  though  not  applicable  to  the  par- 
ticular case.  The  amendment  prayed  for  would  fa^  making  a  new  writ ;  and 
they  discharged  the  rule  for  the  amendment,  and  made  absolute  the  rule  for 
setting  aside  the  writ  and  discharging  defendant  frdm  custody,  upon  his  under- 
taking not  to  bring  an  action  for  ^se  impri8onment(a) 

Bayley,  J.,  had  left  the  court. 

(a)  See  ReubeUY.PretioH,  5  Emt,  291 1  Inman  v.  Huigh,  2N.Rep.  138;  TTcflbar  v.  Bcv 
key,  1  Bfarah.  399. 


The  KING  r.  The  Justices  of  LANCASfflRE. 

The  notice  reqidred  by  13  G.  2,  c.  18,  a.  5,  for  remoring  an  order  ofjoetkee  by  cerdoiari, 
atate  on  the  ftce  of  it  the  name  of  the  party  applying  for  the  wnt. 

Parke  had  obtained,  on  the  last  day  of  last  Michaelmas  term,  a  rule  nisi  for 
a  writ  of  certiorari  to  remove  certain  orders  of  magistrates  of  the  county  of 
Lancaster,  made  for  the  repayment  by  the  treasurer  of  that  county,  to  different 
high  constables,  of  several  \arge  sums  of  money  from  the  county  rate,  for  their 
reasonable  and  extra<irdinary  expenses  incurred  in  the  execution  of  their  duty 
in  different  cases  of  riot  and  tumult.  The  individual,  at  whose  instance  the 
writs  of  certiorari  were  applied  for,  made  an  affidavit  in  support  of  the  rule ; 
but  the  notices  to  the  magisUrates  of  the  intention  to  apply  for  the  writ,  contain- 
ed no  mention  of  his  name,  and  were  all  signed  ^  Lace,  MUler  and  Z«oce,  attor-* 
Jicys." 

*The  Solieiior^(hneral,  with  whom  were  JRaine  and  Starkiej  showed  r^ooo 
•cause,  and  objected,  that  the  notices  were  insufficient.  By  the  13  6. 2,  ^ 
c.  18,  s.  5,  it  is  enacted,  that  no  certiorari  shall  be  granted,  unless  it  be  duly 
proved  upon  oath,  that  the  party  or  parties  suing  forth  the  same,  have  given 
six  days  notice  in  writing  to  the  justices,  to  the  end  that  they  may  show  cause 
against  the  issuing  the  certiorari ;  and,  by  5  6.  2,  c.  19,  no  certiorari  is  to  be 
allowed,  unless  the  party  prosecuting  it,  before  the  allowance,  enter  into  a  re* 
cognisance  for  prosecution  of  the  writ  without  delay,  and  the  payment  of  costs 
if  he  fail.     Here  it  does  not  appear,  by  the  notice,  who  the  party  suing  out  the 
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writ  is ;  it  is  si^ed  by  the  attorneys,  but  they  do  not  add  for  whom  they  appear, 
and  for  any  thing  that  the  court  can  know,  the  party  suing  out  the  writ  may  be 
a  mere  stranger,  who  has  not  a  right  to  interfere  upon  this  occasion ;  and  it  is 
most  important,  that  the  justices  should  know  this,  because  he  is  to  be  the 
party  who  is  to  enter  into  the  reoognisance,  and  to  be  ultimately  responsible  to 
them  for  costs. 

Parke^  eontri.  The  object  of  the  13  6. 2,  c.  18,  s.  5,  was  merely  to  require 
the  six  days*  notice,  in  order  to  en^le  the  justices  to  appear,  that  they  might 
show  cause :  and  here  that  object  has  been  obtained,  for  the  parties  have  ap- 
peared ;  as  to  the  recognisance,  it  is  only  requisite  that  it  should  be  entered  into 
before  the  allowance  of  the  certiorari,  which  may  still  be  done.  It  is  quite 
clear  that  the  magistrates  who  made  the  order,  must  know  who  is  the  party 
suing  out  the  writ,  because  he  has  made  an  affidavit  in  support  of  the  rule. 
iMnt-]  *^^  Curiam,  The  notice  should  be  given  by  the  party  suing  out 
-^  the  writ,  and  that  circumstance  should  appear  upon  the  face  c^the  notice 
itself,  for  the  object  of  it,  stated  by  the  statute,  is  to  enable  the  justices  to  show 
cause  against  the  granting  the  certiorari,  and  they  may  show,  for  cause,  that  the 
party  suing  out  the  writ  was  a  stranger  to  ^e  county,  and  not  interested  in  the 
order.  The  justices,  therefore,  ought  to-  have  their  attention  called  to  the  name 
of  the  party  by  the  notice  itself.    The  rule,  therefore,  must  be  discharged. 

Rule  discharged. 


The  KING  v.  The  Justices  of  the  Borough  of  CARMARTHEN  and  County 

of  the  same  Borough. 

Where  by  charter  the  magistrates  of  a  borough,  which  was  a  county  of  itself,  held  only  genera] 
sessions,  twice  a  year,  imd  not  quarter  sessions :  Hddi  that  an  appeal  against  an  oraer  of  re- 
moval might  be  made  to  the  next  general  sessions  of  the  peace  for  such  trough. 

Two  justices  of  the  borough  of  Carmarthen,  on  the  23d  May,  1820,  by  their 
order,  removed  a  pauper  from  the  parish  of  St.  Peter,  in  that  borough,  to  the 
parish  of  New  Church,  in  the  county  of  Carmarthen.  Against  this  order,  the 
parish  of  New  Church  appealed,  and  in  their  notice  of  appeal  stated  their  inten- 
tion of  appealing  to  the  next  quarter  sessions  of  the  borough  of  Carmarthen. 
At  the  next  sessions  (which,  it  appeared,  were  the  general  and  not  the  quarter 
sessions)  for  the  borough,  held  on  the  21st  September  last,  the  parties  accord- 
ingly attended,  and  applied  for  leave  to  lodge  the  appeal ;  but  the  magistrates 
refused  the  application. 

fF.  Z.  Taunton,  in  last  Michaelmas  term,  obtained  a  rule  nisi  for  a  manda- 
*20*2*1  ™"^  ^  ^^  magistrates  to  hear  the  *appeal.  It  appeared,  from  the  affi- 
-^  davits,  that  the  borough  of  Carmarthen  was  a  county  of  itself,  and  that, 
by  the  charter,  there  were  annually  elected  therein,  six  persons,  called  the  Six 
Peers  of  the  borough,  who,  with  Uie  mayor  and  recorder,  were  magistrates  of 
the  borough,  and  had  the  power,  twice  in  a  year,  to  hold  a  court  of  view  uf 
frankpledge,  and  to  summon  the  sessions  of  the  peace  within  the  borough,  and 
to  hold  the  sessions  of  the  peace  there,  and  to  do  and  execute  all  things  relating 
to  the  sessions  of  the  peace,  according  to  the  custom  of  England ;  and  that  in 
the  said  court  of  view  of  frankpledge  and  sessions  they  had  full  power  and  au- 
thority to  hear,  execute,  and  determine  upon  all  articles,' misprisions,  trespasses, 
and  olTences  within  the  borough,  which,  according  to  law,  belong  to  the  court 
of  view  of  frankpledge,  or  to  the  office  of  justices  of  the  peace  in  their  quarter 
sessions,  or  otherwise,  to  execute  and  determine.  It  also  appeared^  that  the 
parish  of  St.  Peter  was  co-extensive  with  the  borough ;  but  ^at  three  out  of 
eight  magistrates  did  not  reside  in  the  parish. 

Scarlett  appeared  for  the  magistrates,  and  stated  that  they  were  willing  to 
proceed,  in  case  the  court  thought  they  had  a  jurisdiction  over  appeals  against 
orders  of  removal. 
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Peake^  Serjt.,  and  Russell  showed  cause  on  behalf  of  the  removing  parish. 
There  is  nothing  in  the  charier  of  the  borough  enabling  the  magistrates  to  do 
acts  relating  to  the  poor  laws  at  their  general  sessions.  Lord  Halb  lays  it 
down,  that  a  general  sessions  is  perfectly  distinct  from  a  quarter  sessions.  By 
the  13  and  14  Car.  2,  *c.  12,  s.  2,  the  appeal  was  given  to  the  quarter  tmoq 
sessions  against  orders  of  removal.  But  by  8  and  9  W.  3,.  c.  30,  s.  '- 
6,  the  phrase  was  altered  to  **  general  or  quarter  sessions."  These  two  acts  are, 
however,  in  pari  matieri4,  imd  should  receive  a  similar  construction.  Bex  ▼. 
7]!ke  Justices  of  London^  16  East,  652.  Here,  too,  there  are  only  three  jus- 
tices who  can  sit  to  determine  this  appeal.  For,  by  16  G.  2,  c.  18,  all  the  rest 
are  disqualified.  And  by  17  6.  2,  c.  38,  it  was  provided,  that  in  limited  juris- 
dictions, where  there  are  not  four  magistrates,  the  appeal  must  be  to  the  county 
sessions. 

fF.  E.  7Vitm/on,  contri,  was  stopped  by  the  court. 

Abbott,  C.  J.  I  am  of  opinion  that  the  true  construction  of  the  8  and  9  W. 
3,  c.  30,  is,  that  if  there  be  an  appeal  to  the  sessions  of  a  town  which  is  a 
county  of  itself,  where,  by  charter  only,  general  sessions  are  held,  it  must  be 
made  to  the  general  sessions.  Here  the  magistrates  are  empowered  to  hear 
and  determine  upon  all  articles  within  the  borough,  which,  according  to  law, 
belong  to  the  office  of  justices  of  the  peace  in  their  quarter  sessions,  or  others 
wise,  to  determine.  Now  this  is  a  very  large  expression,  and  comprehends,  as 
it  seems  to  me,  a  power  to  decide  upon  orders  of  removal.  As  to  the  other  ob- 
jection, it  appears  that  there  are  three  magistrates,  at  least,  qualified  to  act,  and 
a  sessions  of  the  peace  may,  it  is  known,  be  held,  before  two  magistrates.  The  . 
act  of  parliament,  to  which  a  reference  has  been  made,  applies  only  to  corpo- 
rations or  franchises,  where  there  are  not  more  than  four  justices  *alto-  r«og4 
gether ;  and,  besides,  it  does  not  apply  to  appeals  against  orders  of  re-  >- 
moval.  Upon  the  whole,  therefore,  I  am  of  opinion,  that  this  rule  ought  to  be 
made  absolute. 

Rule  absolute. 


SOUDEN*S  Case. 

Where  a  return  to  a  habeas  corpus  stated  that  a  veaeel,  with  smuffgled  soods  on  board,  was 
found  at  the  fish-market,  within  the  limits  of  the  ancient  town  of  Rye :  Hcldt  that  it  did  not 
come  within  the  24  G.  3,  seas.  2,  c  47,  a.  1,  b]r  which,  if  a  vessel  be  found  at  anchor,  or  haver- 
ing within  the  limits  of  any  of  the  poru  of  this  kingdom,  or  within  four  leagues  of  the  coast 
thereof,  with  smuggled  goods  on  board,  she  becomes  liable  to  forfeiture. 

In  this  case,  the  return  to  the  habeas  corpus  stated  that  the  prisoner,  on  the 
11th  September,  1820,  was  duly  convicted  for  that  he  being  a  subject  of  hia 
majesty  was  found  on  board  a  certain  ship  or  vessel,  to  wit,  a  passage  vessel 
called  The  Rose  in  June,  the  said  vessel  being  liable  to  forfeiture  under  the  pro- 
visions of  two  acts  of  parliament,  viz.  24  G.  3,  sess.  2,  c.  47,  s.  1,  and  42  G. 
3,  c.  82,  s.  1,  for  having,  afler  the  passing  of  those  acts  and  of  the  45  G.  3,  c. 
121,  been  found  at  the  fish  market  within  the  limits  of  the  ancient  town  of  Rye, 
in  the  county  of  Sussex,  having  on  board  divers  large  quantities  of  East  India 
silk  handkerchiefs,  dl&c.  It  then  stated  that  the  prisoner  was  adjudged,  in  con- 
sequence thereof,  to  forfeit  the  sum  of  100/.,  and  that  for  default  of  payment  he 
was  committed  to  the  common  jail. 

Lowes,  Serjt,  objected  to  this  return,  that  the  offence  was  not  sufficiently 
stated.  This  depends  on  the  24  G.  3,  sess.  2,  c.  47,  by  which  it  is  enacted, 
tliat  if  any  ship  or  vessel  shall  be  found  at  anchor  or  hovering  within  the  limits 
of  any  of  the  ports  of  this  kingdom,  or  within  four  leagues  of  the  coast  thereof, 
having  on  board  any  goods  liable  to  forfeiture,  such  ship  shall  be  liable  to  for- 
feiture. *Here  it  is  only  stated,  that  the  ship  was  found  in  the  fish  tmok 
market  within  the  limits  of  the  ancient  town  of  Rye.  Unless  the  ship  ^ 
be  liable  to  forfeiture,  the  defendant  has  not  incurred  any  penalty. 
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The  Courts  (after  hearing  Shepherd^  in  support  of  the  return,  who  cited  Rex 
V.  Hankins^  Fort.  272,  and  Rex  v.  ElweU^  Bart.,  2  Str.  794,)  were  of  opinion, 
that  the  objection  was  well  founded,  the  corpus  delicti  not  being  sufficiently 
stated,  inasmuch  as  it  was  quite  consistent  with  the  return  that  the  vessel  might 
be  in  the  fish  market  in.  the  ancient  town  of  Rye,  but  drawn  up  on  the  land, 
which  would  clearly  not  be  a  case  within  the  statute. 

Per  Curiam  The  prisoner  must  be  dischai^ed. 


NASH'S  Case. 

Where  the  return  to  a  habeas  corpus  stated  that  an  English  seaman  being  found  on  board  a  ship 
liable  to  forfeiture  under  45  G.  3,  c.  121,  s.  1,  was  carried  before  a  magistrate,  and  upon  due 
proof,  as  by  the  statute  in  that  case  made  and  provided  is  required,  was  committed,  &c.:  Held. 
that  this  was  insufficient ;  and  ihat  it  was  neoessarv  to  state  distinctly  what  proof  was  given,  in 
order  that  the  court  migbt  see  whether  it  was  the  due  proof  requirea  by  the  7th  section  of  the 
act. 

This  case  was  similar  to  Deybel's  case,  see  p.  243 ;  the  return,  after  stating 
correctly,  that  the  prisoner  was  found  on  board  a  smuggling  vessel  liable  to  for- 
feiture, and  that  he  was  a  seaman,  &c.,  proceeded  to  state  tha^  he,  being  such 
subject  and  seafaring  man  as  aforesaid,  and  not  being  only  a  passenger  on  board 
the  vessel  at  the  time  she  became  liable  to  forfeiture,  was  afterwards,  to  wit,  on, 
&c.,  carried  before  George  Dell,  Esq.,  mayor  of  Dover,  a  justice,  &,c,,  residing 
•2QA1  ^^^  Dover,  the  port  into  *which  the  vessel  had  been  carried,  and  upon 
•^  due  proof  as  by  the  statute  in  that  case  made  and  provided  is  required, 
was  committed  to  answer  such  information  and  abide  such  judgment  as  might 
be  given.  It  then  proceeded  as  in  Deybel's  case  to  set  forth  an  impressment 
and  detainer. 

LaweSf  Seijt.,  now  objected  that  this  return  was  insufficient.  It  may  be  ad- 
mitted, that  in  the  present  case  it  is  sufficiently  stated  that  the  vessel  was  liable 
to  forfeiture  within  the  45  G.  3,  c.  121,  s.  1 ;  but  here  the  parties  have  pursued 
the  power  given  by  the  57  G.  3,  c,  87,  s.  6,  by  which  act,  in  case  any  person 
found  on  board  a  vessel  liable  to  forfeiture  under  45  G.  3,  c.  121,  be  fit  and  able 
to  serve  his  majesty  in  his  naval  service,  he  shall,  upon  such  proof  as  by  the 
said  act  of  the  45th  year  aforesaid,  or  any  other  act,  is  required,  be  committed 
by  such  justice  to  prison,  to  answer  such  information  and  abide  such  judgment 
as  may  thereon  be  given  against  hiin  in  that  behalf,  whereupon  he  shall  be  liable 
to  be  impressed.  Now  this  section  refers  to  the  proof  required  by  the  45  G. 
3,  c.  121,  8,  7,  where  it  is  stated  that  it  shall  be  lawful  for  the  justice,  upon 
proof  on  oath  by  one  or  more  credible  witness  or  witnesses  that  such  person 
was  found  on  board  of  a  vessel  under  such  circumstances,  unless  he  should 
prove  to  the  satisfaction  of  the  justice  that  he  was  only  a  passenger,  to  bind 
over  such  person  to  answer  to  any  indictment  or  information ;  so  that  it  appears 
that  a  particular  species  of  proof  was  required  by  the  statute.  In  this  case,  it 
it  is  only  stated  that  the  prisoner  was  committed  upon  due  proof  as  required  by 
the  statute ;  but  whether  such  proof  be  or  be  not  within  die  statute  is  a  ques- 
»otyJ'^  tion  of  law.  The  return  ought,  therefore,  *to  have  stated  what  proof 
-^  was  given  before  the  magistrate,  in  order  that  it  may  be  ascertained 
whether  his  judgment  was  correct.     The  court  then  called  on  the  other  side, 

Jervisy  contri,  contended,  that  the  commitment  was  sufficient,  being  only  a 
warrant  of  commitment  to  answer  certain  charges,  and  not  a  conviction,  in 
which  case,  he  admitted  that  it  would  not  have  been  sufficient ;  and  he  added, 
that  in  drawing  the  return,  it  had  been  judged  proper  to  follow  strictly  the 
words  of  the  commitment  by  the  magistrate,  that  the  party  might  not  be  de- 
prived of  the  objection  upon  which  the  writ  of  habeas  corpus  had  been  origin- 
ally obtained. 

Abbott,  C.  J.     This  act  of  parliament  of  the  57  G.  3«  c.  87.  is  one  highly 
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beneficial  in  preventing  frauds  upon  the  revenue ;  but  at  the  same  time,  inas- 
much as  it  trenches  very  strongly  on  the  liberty  of  the  subject,  we  must  take 
care  that  its  provisions  are  strictly  pursued.  This  averment  is  one  of  a  con- 
clusion of  law  ;  it  states  that  upon  due  proof  the  party  was  committed.  Now 
whether  that  was  so,  this  return  does  not  enable  us  to  judge ;  for  unless  we 
know  what  the  proof  was  which  was  given,  it  is  impossible  for  us  to  tell  whe- 
ther it  was  the  proof  required  by  the  act  of  parliament.  The  circumstances 
stated  in  the  introductory  part  of  this  return,  seem  to  me  to  be  quite  sufficient  to 
warrant  this  commitment ;  and  if  it  had  been  stated,  that  upon  due  proof  of  the 
matters  before  mentioned,  the  prisoner  .was  committed,  I  should  have  thought 
it  sufficient.  In  the  present  case,  however,  the  prisoner  must  be  discharged. 
♦Bayley,  J.,  concurred.  r»2fl8 

HoLRovD,  J.  The  power  of  the  magistrate  to  commit  depends  on  the  ^ 
proof  before  him  ;  and  the  rule  is,  lliat  where  a  limited  authority  is  given,  it 
must  be  shown  to  have  been  strictly  pursued.  Here  it  is  only  stated,  that  on 
due  proof  the  justice  committed :  but  he  may  suppose  that  to  be  due  proof 
which  is  not  the  proof  required  by  the  statute.  He  ought,  therefore,  to  state 
what  it  was,  and  then  the  court  will  be  enabled  to  form  a  judgment  whetlier 
be  has  judged  right 
Bbst,  J.,  concurred- 

The  prisoner  was  discharged. 


The  KING  v.  The  Justices  of  MIDDLESEX. 

Th«  Court  of  K.  B.  have  no  jurisdiction  to  grant  a  mandamus  to  magistrates  to  make  an  order 
of  maintenance  on  a  particular  parish. 

Holland,  in  last  Michaelmas  term,  obtained  a  rule  nisi  for  a  writ  of  manda- 
mus, to  R.  B.  and  J.  M.,  Esquires,  two  of  the  justices  of  the  peace  for  die 
county  of  Middlesex,  commanding  them  to  make  an  order  on  the  churchwar- 
dens and  overseers  of  the  poor  of  the  parish  of  Christ  Church,  for  the  relief  of 
a  bastard  child,  residing  in  the  parish  of  St.  Stephen's,  Coleman  Street,  in  the 
city  of  London.  It  appeared,  by  the  affidavits,  that  Alice  Ramsey,  a  single 
woman,  being  resident  in  the  parish  of  Christ  Church,  became  pregnant  with 
a  bastard  child,  and  that,  on  the  4th  August,  1820,  she  was,  bj  an  order  under 
the  hands  and  seals  of  two  justices,  directed  to  be  removed  to  the  parish  of 
Bilderston,  *in  the  county  of  Suffolk,  as  the  place  of  her  last  legal  settle-  r»ogg 
ment.  On  the  same  day,  however,  in  consequence  of  her  advanced  ^ 
state  of  pregnancy,  the  execution  of  the  order  was  suspended,  and  she  was  de* 
livered  of  the  bastard  child  in  question,  in  the  parish  of  Christ  Chtireh,  on  the 
5th  August.  The  order  was  never  served  on  the  parish  of  Bilderston,  nor  was 
the  pauper  ever  removed  thither;  but  on  the  14th  September,  she  was,  at  the 
instance  of  the  parish  officers  of  Christ  Church,  who  bought  the  ring  and  paid 
the  marriage  fees,  married  to  Thomas  Ramsey,  tiie  putetive  father  of  the  child. 
No  order  of  bastardy  was  ever  obtained  against  Thomas  Ramsey,  who  was  a  * 
settled  inhabitant  of  the  parish  of  St.  Stephen's,  Coleman  Street,  and  with  his 
wife  and  tfie  child,  chargeable  to  that  parish. 

Andrews  showed  cause,  and  contended,  that  the  child  being  born  under  a 
suspended  order,  by  the  85  G.  8,  c.  101,  s.  6,  was  setded  in  the  place  of  the 
legal  setUement  of  Ann  Ramsey  at  that  time.  Now  it  appears  that  that  place 
was  Bilderston ;  at  any  rate,  there  is  no  ground  for  saying  that  she  was  settled 
at  Christ  Church ;  the  magistrates,  therefore,  have  no  authority  to  make  this 
order,  and  there  is  no  instance  where  tliis  court  have  interfered  upon  suck 
subjects. 

BoUand^  contrit.  The  child  is  legally  settled  in  Christ  Church ;  for  although 
it  was  bom  under  a  suspended  order,  yet,  as  that  order  was  never  executed,  it 
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is  the  same  as  if  it  had  never  existed ;  and  then  there  is  nothing  to  tkke  the 
case  out  of  the  ordinary  rule,  that  a  bastard  is  settled  where  it  is  bom.  And  as 
to  the  jurisdiction  of  tfie  magistrates  to  make  an  order  of  maintenance,  in  th« 
•aonl  *^^^  where  a  child  within  the  age  of  niurture  is  resident  in  a  place  dif- 
-^  ferent  from  its  place  of  settlement,  he  cited  Hex  ▼.  HenUington^  Cald* 
6;  Shwpmm  v.  Johnson^  Doug.  7;  Hex  v.  Saxmundham,  Fort.  307;  Bex  v.  St, 
Giles  in  the  Fields^  Burr.  S.  G.  2.  Here,  the  only  mode  of  enforcing  this 
right,  is  by  application  to  the  court  for  a  mandamus.  Cur.  adv.  vutt. 

Abbott,  C.  J.,  now  delivered  the  opinion  of  the  court.  We  have  considered 
this  question,  and  we  are  all  of  opinion,  that  this  court  ought  not  to  grant  a 
mandamus  in  the  present  case.  It  is  the  ordinary  practice  of  the  court  to  grant 
this  writ,  to  compel  magistrates  to  hear  and  determine  a  case  in  which  they 
have  a  jurisdiction  to  hear,  but  have  refused  altogether  to  exercise  it :  but  there 
is  not  an  instance  which  can  be  cited,  where  the  court  have  granted  a  manda- 
mus to  jtisticee  to  compel  them  lo  come  to  any  particular  decision,  which 
would  be  the  case  if  we  were,  upon  the  present  occasion,  to  order  them  to 
make  an  order  of  maintenance  upon  the  parish  of  Christ  Church.  We  had  at 
one  time  thought  ihat  it  might  be  desirable  to  give  our  opinion  as  to  the  merits 
of  this  case,  for  the  guidance  of  the  magistrates ;  but,  upon  reconsidering  the 
matter,  we  ^ink  that  we  ought  not  to  give  an  extra-judicial  opinion  upon  the 
case.  Upon  the  ground,  therefore,  that  we  think  the  court  have  no  power  to 
grant  a  mandamus  to  the  magistrates,  to  compel  ihem  to  make  such  an  order  of 
maintenance,  we  are  all  of  opinion  that  &ts  rule  ought  to  be  discharged. 

Rule  dischasged. 
—   m 

»30l]  'MAT  V.  GWYNNE, 


The  coon  will  not  compel  the  Tettry«clerk  of  a  pariaii  to  prodnoe  and  permit  copies  to  be  teken 
I  from  the  parish  cheet  in  his  custody,  for  any  other  than  parochial  purposes. 


of  documental 


A  noLV  had  been  obtained,  calling  on  the  platntifT  in  this  case,  to  produce 
and  permit  the  defendant  to  inspect  and  take  copies  of  certain  papers,  belonging 
to  the  parish  of  Hammersmith,  which  were  in  his  possession.  It  appeared 
that  the  defendant  had,  by  the  authority  of  the  vestry,  nvade  a  report  in  writing 
respecting  the  conduct  of  the  ^Haintiflf,  founded,  as  it  was  stated,  on  the  inspec- 
tion of  certain  documents  then  in  the  parish  chest,  but  now  in  the  possession 
of  the  plaintiff.  This  report  having  been  pablished^  an  action  Mras  brought  by 
the  plaintiff  for  a  libel,  which  the  defendant  wished  to  justify,  and  these  docu- 
ments were  necessary  for  that  purpose ;  and  the  defendant  contended,  that  he, 
being  an  inhabitant  of  thii  parish,  was  entided  to  see  and  take  copies  of  them. 
It  was  doubtful,  in  the  affidavits,  whether  the  plaintifT  or  anodier  ^rson,  was 
legally  the  vestry-clerk  of  the  parish. 

Searhtt  and  Gumty  showed  cause,  and  contended,  that  the  plaintiff  was  not 
bound  to  produce  the  papers  for  any  other  than  the  ordinary  pariah  purposes, 
dvey  being  in  his  custody  as  vestry <lerk ;  bat  they  added,  that  he  was  willing 
to  undertake  to  produce  the  documents  at  the  trial. 

The  SoHeitOT'ihneral^  in  support  of  the  rate,  contended  that,  upon  the  affi- 
davits, it  was  doubtful  whether  the  plaintiff  was  legaOy  the  vestry-clerk ;  and 
*3021  ^^^  *^  ^^  inspection  of  these  documents  was  absdntely  necessary  to 
^  the  defendant's  case,  they  having  been  the  foundation  of  the  report,  for 
the  publication  of  which  the  action  wns  brought,  the  court  would  compel  the 
plaintiff  to  permit  the  defendant  to  see  vnd  take  copies  of  them.  As  to  the 
offer  to  produce  them  for  the  first  time  at  the  trial,  it  could  be  of  no  benefit  to 
the  defendant. 

Abbott,  C.  J.  This  is  a  motion  of  the  first  impression ;  and  I  am  of  opinior 
that  the  court  ought  not  to  order  a  plaintiff  to  furnish  evidence  against  himself 
If  the  plamtiff  be  legally  the  vestry-clerk,  then  he  has  a  right  to  the  custody  of 
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these  documents ;  and  if  he  be  not,  then  the  person  really  entitled  to  the  office 
may  by  mandamus  obtain  possession  of  them.  But  the  defendant  has  no  such 
right;  and  I  think  that  we  ought  not  in  this  case,  which  is  for  a  libel,  to  grant 
the  defendant's  application.  If  the  papers  had  been  wanted  for  ^e  purpose  of 
advancing  any  parochial  right,  the  case  would  have  been  different. 

Rule  discharged  with  eoets. 


•DOE,  on  the  Demise  of  DORMER  v.  WILSON.  [«a03 

A  copyhold  was  surrendered  to  the  use  of  hosband  and  wife,  for  their  natural  lives  and  the  life 
of  the  lonser  liver  of  them,  and  from  and  after  the  decease  of  the  survivor  of  them,  to  the  right 
lieirs  of  the  survivor  for  ever :  Held,  that  the  husband  and  wife  took  a  vested  estate,  not  only 
for  their  joint  lives,  but  also  for  the  Kfe  of  -the  survivor,  with  a  contingent  remaindBr  in  iee  to 
the  survivor. 

This  was  an  action  to  recover  possession  of  copyhold  messuages,  lands,  and 
buildings,  held  of  the  manor  of  Croxley,  otherwise  Croxley  HaU,  in  the  county 
of  Herts.  The  declaration  in  ejectment  was  served  on  the  31st  May,  1817, 
and  the  demise  was  laid  on  the  2d  of  April  preceding.  At  the  trial,  before 
Graham,  B.,  at  the  Lent  assizes,  1818,  a  verdict  was  found  for  the  plaintiff 
subject  to  the  opinion  of  the  court  on  the  following  case. 

Samuel  Fludyer,  being  seised  to  him  and  his  heirs,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  manor,  of  the  premises  in  reversion,  expectant 
on  the  determination  of  an  estate  for  life  therein  in  Sarah  Willett,  contracted 
with  tfie  Honourable  John  Mordaunt  to  sell  and  convey  to  him  the  said  estate 
and  interest;  and  in  consideration  of  900/.  by  him  paid  to  Samuel  Fludyer,  he, 
on  the  24th  March,  1762,  surrendered  the  said  premises,  and  the  reversion  and 
reversions,  and  all  the  estate,  right,  tide,  and  interest  of  the  said  Samuel  Flud- 
yer, of  and  in  and  to  the  same,  into  the  hands  of  the  lord  of  the  said  manor,  oat 
of  court,  according  to  the  custom  of  the  manor,  to  the  use  and  behoof  of  the  Ho- 
nourable John  Mordaunt,  Esq.,  and  Elizabeth  his  wife,  for  and  during  the  term 
and  terms  of  their  natural  lives,  and  the  life  o/*  the  longer  liver  of  them,  and 
from  and  after  the  decease  of  the  survivor  ofthem,  to  the  right  heirs  of  the 
survivor  of  them,  for  ever,  subject,  ^nevertheless,  to  the  estate  for  life  r«3A4 
of  Sarah  Willett.  And  at  the  next  court-baron,  holden  on  the  15th  ^ 
April,  1762,  John  Mordaunt  and  Elizabeth  his  wife  were  admitted  to  the  pre- 
mises, pursuant  to  the  said  surrender,  to  hold  to  the  said  John  Mordaunt  and 
Elizabeth  his  wife,  for  their  natural  lives,  and  the  life  of  the  longer  liver  of  them ; 
and  from  and  after  the  decease  of  the  survivor  of  them,  to  the  right  heirs  of 
such  survivor  for  ever  (subject,  nevertheless,  to  the  life  estate  of  Sarah  Willett) 
of  the  lord  of  the  said  manor,  at  the  will  of  the  said  lord,  according  to  the  cus- 
tom of  the  said  manor.  On  the  3 1st  March,  1767,  the  said  John  Mordaunt  and 
Elizabeth  his  wife  (the  latter  being  first  solely  examined  by  the  steward)  sur- 
rendered the  premises,  out  of  court,  into  the  hands  of  the  lord,  by  the  hand  and 
acceptance  of  the  steward,  according  to  the  custom  of  the  said  manor,  to  the  use 
and  behoof  of  Henry  Pratt,  Esquire,  and  Elizabetlt  his  wife,  for  their  lives, 
and  the  life  of  the  longer  liver  of  them,  and  after  the  decease  of  the  survivor, 
to  the  right  heirs  of  the  said  Henry  Pratt,  for  ever,  subject,  nevertheless,  to 
the  aforesaid  estate  for  life  of  the  said  Sarah  Willett ;  and  at  a  court-baron, 
holden  on  the  7th  April,  1767,  Henry  Pratt  and  Elizabeth,  his  wife,  were 
admitted  to  the  said  premises,  pursuant  to  the  said  last-mentioned  surrender, 
and  to  the  above  uses  thereof.  On  the  6th  of  July,  1767,  John  Mordaunt 
died,  leaving  the  said  Elizabeth  Mordaunt,  his  widow,  him  surviving,  who, 
on  the  23d  January,  1768,  married  the  Honourable  Charles,  afterwards  Lord 
Dormer,  and  died  on  the  22d  September,  1707,  leaving  the  lessor »of  the  plain- 
tiff, her  only  son  and  heir  at  law.  Lord  Dormer  died  on  the  89th  March, 
1804.    On  the  27th  May,  1776,  Henry  Pratt  and  Elizabeth  his  wife  (the 
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*1051  *^^^^'  being  first  duly  exaiiiined)8urrendered  the  said  premises,  out  of 
^  court,  to  the  use  and  behoof  of  William  Wilson,  his  heirs  and  assigns 
for  ever,  subject  to  the  aforesaid  estate  for  life  of  the  said  Sarah  Willett ;  and 
at  the  next  subsequent  court,  holden  on  the  6th  June,  1775,  the  said  William 
Wilson  was  accordingly  admitted  to  the  premises,  to  hold  to  him  and  his  heirs 
for  ever,  subject  to  such  life-estate  of  Sarah  Willett.  Sarah  Willett  died  upon 
ihe  13th  April,  1777,  whereupon  the  said  William  Wilson  immediately  took 
possession  of  the  premises,  and  enjoyed  the  same  from  that  time  until  his  death. 
On  the  20th  December,  1807,  William  Wilson  died,  leaving  the  present  de- 
fendant, his  only  son  and  heir  at  law,  him  surviving,  who  was,  on  the  9th 
December,  1808,  admitted  tenant  to  the  premises  to  hold  to  him  and  his  heirs; 
and  he  entered  and  still  is  in  possession  of  the  same.  The  case  was  argued  on 
a  former  day  in  this  term,  by 

Sugden^  for  the  plaintiff.  The  question  in  this  case  is,  whether  the  eject- 
ment be  barred  by  the  statute  of  limitations.  If  Mr.  and  Mrs.  Mordaunt,  by 
the  surrender  of  1707,  conveyed  to  Pratt  an  estate  only  for  their  joint  lives,  and 
not  for. the  life  of  the  survivor ;  Mrs.  Mordaunt,  having  survived  her  husband, 
might  have  entered  on  the  premises  upon  the  death  of  Mrs.  Willett  in  1777. 
If,  on  the  other  hand,  they  conveyed  to  Pratt  the  estate  for  the  life  of  the  sur- 
vivor ^  no  right  of  entry  accrued  until  the  death  of  Mrs.  Mordaunt  in  1797,  and 
then  the  ejectment  is  in  time.  The  quantity  of  estate  conveyed  to  Pratt,  must 
depend  upon  the  limitation  to  Mr.  and  Mrs.  Mordaunt  under  the  surrender  of 
March,  1762.  Now  that  was  an  estate  for  their  joint  lives,  and  for  the  life  of 
'3061  ^^^  survivor,  with  a  contingent  remainder  in  fee  *to  the  survivor.  In 
-'  Co.  Litt,  191  a,  it  is  laid  down  that  if  lands  be  letten  to  two  for  term  of 
their  lives  et  eorum  alterius  diutius  viventi,  and  one  of  them  granteth  his  part 
to  a  stranger,  whereby  the  jointure  is  severed,  and  dieth,  here  shall  be  no  sur- 
vivor, but  the  lessor  shall  enter  into  the  moiety,  and  the  survivor  shall  have  no 
advantage  of  these  words,  et  eorum  alterius  diutius  viventi,  for  two  causes. 
First,  for  that  the  jointure  is  severed.  Secondly,  for  tliat  those  words  are  no 
more  than  the  common  law  would  have  implied  without  them,  and  expressio 
eorum  que  tacite  insunt  nihil  operatur.  [Batlct,  J.  When  Mr.  M.  died, 
what  estate  vested  in  Mrs.  Mordaunt?]  Mr.  and  Mrs.  M.  were  tenants  by 
entireties ;  that  estate  could  not  be  severed,  and  therefore  it  would  continue  in 
Mrs.  Mordaunt  after  her  husband's  death,  and  she,  as  survivor,  would  take  in 
consequence  of  the  first  limitation.  In  Litt.  s.  283,  it  is  laid  down,  that  '*  if 
lands  be  given  to  two  men  and  the  heirs  of  their  two  bodies  begotten,  ^e  donees 
have  a  joint  estate  for  the  term  of  their  two  lives,  and  yet  they  have  several  in- 
heritances ;  for  if  one  of  the  donees  have  issue  and  die,  the  other  which  sur- 
viveth  shall  have  the  whole  by  the  survivor  for  term  of  his  life,  and  if  he  which 
surviveth  hath  also  issue  and  die,  then  the  issue  of  Uie  one  shall  have  the  one 
moiety,  and  the  issue  of  the  other  shall  have  the  other  moiety  of  the  land,  and 
they  shall  hold  land  between  them  in  eommon,  and  they  are  not  joint-tenants, 
but  tenants  in  common,*'  and  in  s.  285,  it  is  laid  down,  that  **  if  lands  be  given 
to  two  and  the  heires  of  one  of  them,  this  is  a  good  joynture,  and  ^e  one  hath 
a  freehold  and  the  other  a  fee  simple ;  and  if  he  which  had  the  fee  dieth,  he 
*q07l  ^^^^^  ^^^  '^®  freehold  shall  have  the  entiertie  by  survivor  *for  terme 
-'  of  his  life."  These  authorities  clearly  establish  that  Mr.  M.  and  Mrs. 
M.,  by  the  surrender  of  March,  1762,  took  a  joint  estate  for  their  lives,  with  a 
contingent  remainder  in  fee  to  the  survivor.  By  their  surrender  of  March,  1767, 
the  estate  which  was  vested  in  them  for  their  lives  and  for  the  life  of  the  sur- 
vivor, passed,  but  the  contingent  remainder  in  fee  was  not  affected  by  it ;  for 
such  a  remainder  cannot  be  transferred  by  surrender,  because  no  person  is  tenant 
of  the  remainder,  and  it  is  settled  that  a  surrender  cannot  operate  by  estoppel, 
OoodtUU  V.  Mbrnt,  8  T.  R.  865 ;  Doe  v.  Tompkinn^  1 1  East,  186.  Upon  the 
death  of  Mr.  Mordaunt,  the  remainder  became  vested  in  his  widow,  who  sur- 
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vived.  During  her  life,  however,  Pratt  and  his  wtfe^  die  soTrendereeat  were 
entitled  to  the  possession,  and  consequently  no  right  of  entry  accraed  till  the 
death  of  Mrs.  Mordaunt,  which  did  not  happen  till  1797,  within  twenty  years 
of  the  bringing  of  this  action,  and  the  slatiHe  of  limitations  is  therefore  no  bar. 

The  Solicitor' General,  contri.  By  the  surrender  of  1762,  Mr.  and  Mrs. 
Mordaunt  took  an  estate  by  entireties,  during  their  joint  lives,  with  a  contingent 
remainder  in  fee  to  the  snrvivor,  taking  effect  immediately  upon  die  decease  of 
the  person  who  should  first  die.  Upon  the  death  of  Mr.  M.  in  1707,  the  fee 
vested  absolutely  in  Mrs.  M.  and  from  that  time  the  statute  6f  limitations  began 
to  run.  tn  Green,  on  the  demise  of  Crewe  ▼.  JTm^,  2  Bl.  1211,  the  surrender 
was  to  husband  and  wife  and  the  longer  liver  of  them,  and  after  the  death  of 
the  longer  liver  of  them,  to  the  right  heirs  of  the  husband  *and  wife  for  rmoas 
ever.  The  court  held  this  to  vest  an  immediate  fee^imple  in  the  ^ 
husband  and  wife  by  entireties;  but  BLAeKsroNB^  J.,  is  reported  to  hare 
said,  **  Supposing  it  to  be  a  grant  to  husband  and  wife  for  their  lives,  with 
a  contingent  remainder  to  the  survivor  in  fee,  die  effect  would  be  just  the 
same ;  for  bodi  being  seised  of  the  entirety  for  their  joint  lives,  the  husband 
could  not,  by  any  alienation,  destroy  the  particular  estate,  so  as  to  bar  the 
contingent  remainder:  and  then,  upon  his  death,  she  (as  survivor)  became 
absolutely  seised,  in  her  own  right,  of  the  remainder  in  fee  simple."  Here  the 
fee  is  clearly  contingent,  and  the  prior  limitation  nearly  verbatim  with  the  first 
in  Green  v.  King.  The  opinion  of  Blackstonb,  J.,  therefore,  is  an  authority 
to  show,  that  upon  the  death  of  Mr.  M.,  the  fee  immediately  vested  in  Mrs.  M. 
In  lick  V.  Edwarde,  3  Peere  W.  372,  lands  were  devised  to  B.  and  C,  and 
the  survivor,  and  the  heirs  of  such  survivor,  in  trust  to  sell.  Lord  Chancellor 
Talbot  held,  that  the  fee  was  in  abeyance,  but  that  the  trustees,  by  joining  in 
a  fine,  might  make  a  tide  to  a  purchaser  by  estoppel ;  and  Clarke  v.  Sydenham^ 
Yelv.  85,  is  an  authority  to  show,  that,  when  once  the  survivor  is  known,  the 
fee  is  vested  in  him.  It  is  said,  however,  that  although  Mrs.  M.  took  a  con- 
tingent remainder  in  fee  aimple,  yet  that  she  «id  Mr.  M.  were  entided  to  a 
vested  estate  during  their  joint  lives,  and  during  the  life  of  the  snrvivor ;  and 
consequendy,  that  that  estate,  during  the  hfe  of  the  survivor,  not  resting  in 
contingency,  was  transferable  at  law,  like  any  other  vested  estate,  and  was, 
in  fact,  transferred,  by  the  surrender  of  1767,  to  Pratt.  That,  however,  must 
depend  upon  the  nature  of  the  ^estate  taken  by  a  surviving  joint-  r*oQg 
tenant  for  life.  Now  where  an  estate  is  granted  to  A.  and  B.,  during  ^ 
their  lives,  or,  which  is  the  same,  during  their  lives,  and  the  life  of  the  survivor 
of  them,  they  take  an  estate  during  their  joiBt4ive8,  with  a  mere  possibility  of 
remainder  by  survivorship,  which  is  not  grantable  «t  common  law.  For  if  the 
estate  of  the  survivor  was  vested,  it  must  follow  diat  each  jomt-tenant  would, 
upon  severance  of  the  joint-tenancy,  he  entided  to  a  moiety  during  his  own  life, 
and  for  the  life  of  his  co-joint-tenant.  In  Eustace  v.  Seowen^  Sir  W.  Jones,  55, 
the  law  is  thus  laid  down,  **  Et  per  les  4  justices  fuit  resolve  et  issint  adjudge 
que  un  joint-tenant  n'ad  ascun  estate  mes  pur  son  vie  demesne  mes  solment 
possibilitie  de  survivor  pur  le  part  de  son  companion,  et  quant  il  grant  ouster 
son  estate  ou  fist  partition  sur  son  mort  son  part  resortera  al  reversion  et  le  pos* 
sibilitie  de  siirvivor  ale  et  le  grantee  n'ad  forsque  estate  pur  son  vie ;"  and  in 
the  passage  cited  from  Co.  Litt.  191  a,  it  is  stated,  *'  that  if  lands  be  letten  to 
two  for  the  terni  of  their  lives,  and  the  life  of  the  longer  liver,  and  one  of  them 
granteth  his  part  to  a  stranger,  whereby  the  Jointure  is  severed  and  dieth,  there 
shall  be  no  «timt;or.''  Now,  if  the  estate  for  the  life  of  the  survivor  was  vested 
during  the  joint  lives,  the  act  of  one  of  the  joint-tenants  could  not  destroy  the 
estate  of  the  survivor.  That,  dierefore,  is  an  authority  to  show,  that  the  estate, 
during  the  life  of  the  survivor,  is  not  a  vested  remainder,  but  a  mere  possibility 
of  a  remainder.  Mr.  Buder,  in  his  note  to  this  passage,  states,  that  the  grant 
of  an  esuite  to  two,  and  the  survivor  of  them,  and  the  heirs  of  the  survivor,  does 


309  4  Barnewall  &  Alderson.  49T 

*S101  '^^  make  them  joint-tenants  *in  fee,  but  gives  them  an  estate  of  freeliold, 
-J  during  their  joint  lives,  with  a  contingent  remainder  in  fee.  (a)  Accord- 
ing to  his  opinion,  therefore,  the  first  estate  is  determined  upon  the  death  of 
eiUier  of  the  joint-tenants,  which  would  not  be  the  case  if  the  estate  for  the  life 
of  the  survivor  were  a  vested  interest.  This  construction  of  the  limitation  is 
consistent  with  that  which  prevails  in  similar  cases.  Thus  a  limitation  to  A 
and  B.  and  the  survivor  of  them,  and  the  heirs  of  such  survivor,  creates  a  con- 
tingent remainder  in  fee,  to  take  effect  immediately  upon  the  decease  of  the  one 
first  dying.  Now  it  would  be  inconsistent  with  that  rule,  and  be  contrary  to 
the  general  simplicity  of  the  common  law,  to  hold  that  under  a  limitation  to  A 
and  B.  during  their  lives,  and  the  life  of  the  survivor  of  them,  and  ailer  the  death 
of  the  survivor,  to  the  heirs  of  such  survivor,  A.  and  B.  should  take  a  vested 
estate,  grantable  at  the  common  law  by  them  during  their  lives,  and  during  the 
Ufa  of  the  survivor,  with  a  contingent  remainder  in  fee  to  the  survivor,  com 
mencing  from  the  death  of  such  survivor ;  or,  in  other  words,  that  the  chance 
of  survivorship  should  be  partially  grantable,  and  not  grantable  to  the  full  extent. 
Sugderif  in  reply.  The  eflect  of  the  argument  on  the  other  side  is  to  give 
as  small  a  vested  estate  as  possible.  The  o&er  is  the  natural  construction ;  for 
the  grant  to  Mr.  and  Mrs.  M.  ^  for  and  during  the  term  and  terms  of  their  natural 
^3111  ^^^^'  ^'^  ^®  ^^^®  ^^  ^®  longer  *liver  of  them,"  is  one  connected  sen- 
-'  tence  without  a  break,  and  the  next  limitation  begins,  **  from  and  after 
the  decease  of  ^  the  survivor  of  them."  In  point  of  grammatical  construction, 
there  is  no  contingent  limitation  till  the  decease  of  the  survivor.  The  note  of 
Mr.  Butler  to  Go.  Litt.  191a,  has  nothing  to  do  with  the  present  question; 
for  the  expression  used  by  him  there  is  merely  with  reference  to  the  time  when 
tiie  contingent  remainder  vests ;  and  there  can  be  no  doubt  that  it  vests  upon 
the  decease  of  either  of  the  joint-tenants  for  life.  If  Mrs.  M.  had  not  granted 
away  her  life-estate,  it  would  have  merged  in  the  fee.  Ftek  v.  Edwards  has> 
always  been  considered  a  case  of  doubtful  authority ;  but  the  mode  in  which 
conveyances  are  taken,  in  cases  similar  to  Vtck  v.  ^dwarda^  shows  the  opinion 
of  the  profession,  that  the  trustees  can  convey  a  vested  estate  for  their  joint 
lives,  and  the  life  of  the  survivor  of  them.  It  is  impossible  to  contend  that  the 
right  of  survivorship  between  joint-tenants  partakes  of  the  nature  of  a  contin- 
gent remainder.  It  is  part  of  ^e  quantity  of  estate  contained  in  the  original 
limitation ;  and  here  the  additional  words  only  express  the  operation  of  law. 

Abbott,  C.  J.,  now  delivered  the  judgment  of  Uie  court,  and  afler  stating  the 
facts  of  the  case,  proceeded  as  follows.  It  is,  therefore,  necessary  to  consider 
in  this  case,  with  respect  to  the  statute  of  limitations,  whether  Lady  Dormer 
could  have  entered  on  the  death  of  Mrs.  Willett,  and  this  depends  upon  the 
*3121  ®^^^  ^^  ^®  surrender  made  to  Mr.  and  Mrs.  Mordaunt  in  1762,  and*of 
^  the  surrender  made  by  them  in  1767.  The  latter  was  made  to  a  pur- 
chaser for  a  valuable  consideration,  and  was  undoubtedly  intended  to  pass  the 
whole  remainder  expectant  on  the  death  of  Mrs.  Willett,  and  Mrs.  Mordaunt 
was  examined  apart ;  it  must,  therefore,  receive  the  utmost  effect  of  which  it 
was  legally  capable,  and  be  construed  to  pasA  all  thiit  the  surrenderors  could  law- 
fully convey.  Now  the  quantum  of  estate  which  they  might  lawfully  convey 
must  be  commensurate  with  the  quantum  of  estate  that  was  actually  vested  in 
them  at  the  time  of  their  surrender ;  and  this  by  the  effect  of  the  surrender  to 
them  was  an  estate  held  in  entirety  fpr  their  joint  lives  and  the  life  of  the  sur- 
vivor. This  quantum  of  estate  was  subject,  in  itself,  to  no  contingency,  although 
it  was  uncertain  which  of  the  two  might  be  the  survivor.  To  tliis  estate  was 
superadded  a  further  estate  in  fee,  which  was  contingent  in  respect  of  the  per- 
son in  whom  it  might  afterwards  vest    And  although  it  be  true,  that  if  the  con* 

(a)  Btp  8  Roll.  Ab.  150,  pi.  5 ;  2d  Resolation  in  XTofim  v.  LtUy,  Noy,  157, 158 ;  Bro.  Ah. 
Joint  Tenant9,  pi.  88. 
0)  See  Feanie  on  Contingent  Remainden,  6di  ed.,  p.  857. 
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tingency  had  been  changed  into  a  certainty  by  the  death  of  Mt.  or  Mrs.  Mor- 
daunt  Vhile  the  estate,  originally  granted  to  them,  remained  in  the  original  gran- 
tees, the  survivor  would,  in  that  event,  have  becoaie  seised  in  fee,  by  the  union 
of  the  two  estates,  for  life  and  in  fee  in  the  same  person :  yet  this  effect  was 
prevented  by  the  previous  surrender  to  Pratt,  who,  in  our  opinion,  took,  under 
that  surrender,  an  estate  for  the  lives  of  Mr.  and  Mrs.  Mordaunt,  and  the  sur- 
vivor of  them.  The  contingent  remainder  to  the  right  heirs  of  the  survivor  of 
Mr.  and  Mrs.  Mordaunt  could  not  pass  by  their  surrender,  and  was  not  defeat- 
ed or  destroyed  by  it.  The  consequence,  in  our  opinion,  is,  that  upon  the 
death  of  Mr.  Mordaunt  this  remainder  vested  in  his  widow  as  a  remainder  ex- 
pectant upon  an  estate  then  *  vested  for  her  life  in  their  surrenderee,  who  r«oio 
was  tenant  pnr  autre  vie.  This  appears  to  us  to  fiow  from  the  princi-  ^ 
pies  laid  down  by  Littleton,  as  quoted  by  Mr.  Sugden  in  his  alignment  Sup- 
pose the  estate  had  been  sarrendered  to  Mr.  and  Mrs.  Mordaunt  for  their  joint 
lives  and  the  life  of  the  survivor,  with  remainder  to  the  eldest  of  the  four  sons 
of  A.  B.  a  stranger  who  should  happen  to  be  living  at  the  death  of  Mr.  or  Mrs. 
Mordaunt,  whichever  of  the  two  should  die  first.  In  such  a  case  the  contin- 
gency would  have  been  determined  by  the  death  of  Mr.  Mordaunt,  and  ^e  re- 
mainder would  then  have  vested  as  a  remainder  in  the  person  answering  the 
description  expectant  on  the  death  of  Mrs.  Mordaunt.  And  how  does  this  dif- 
fer from  the  effect  of  the  two  surrenders  in  the  present  case,  considering  that 
effect  to  be  to  constitute  a  contingent  remainder  in  the  survivor  of  Mr.  or  Mrs. 
Mordaunt,  expectant  upon  an  estate  held  by  a  stranger  for  the  life  of  that  sur- 
vivor f  And  might  not  Mrs.  Mordaunt  become,  upon  the  death  of  her  husband, 
seised  of  a  remainder  expectant  on  an  estate  then  held  for  her  life  by  Pratt  or 
the  person  claiming  under  him  ?  We  think  that,  upon  the  events,  she  might 
and  did  become  seised  of  such  an  estate,  descendible  to  her  heir,  and  who, 
therefore,  had  twenty  years  allowed  for  his  entry  after  her  death,  upon  which 
event  the  right  of  entry  first  accrued.  And  this  opinion  does  not  impugn  either 
of  the  cases  cited  on  the  other  side.  In  Viek  v.  Edward*,  the  object  was  to 
pass  the  fee,  and  Lord  Talbot  thought  that  might  be  done  by  a  fine,  ofperating 

g'  way  of  estoppel.     A  surrender  of  a  copyhold  cannot  have  that  effbct.    In 
reen  v.  JRng,  the  husband  only  had  surrendered ;  and  it  was  held,  that  this 
surrender  had  no  effect  upon  the  estate  of  his  wife.   In  the  present  *cwe  r^oii 
Mrs.  Mordaunt  joined  in  the  surrender.     Upon  the  whole,  therefore,  ^ 
we  are  of  opimon,  that  there  must  be        ^ 

Judgment  for  the  plaintiff. 


The  KING  v.  BURDETT. 

Where  in  information  alleged  that  a  libel  was  published  of  and  oonceming  the  goyemment  of 
the  country,  and  the  libel  did  not,  in  express  terms,  charge  the  acts  to  have  been  done  bjr  ths 
government  or  its  order,  the  ooart  are  to  take  the  whole  Ubei  together,  to  interpret  it  in  the 
way  in  which  ordinary  persons  would  understand  it,  and  to  judge,  from  the  whole  tenor  of  it, 
whether  it  be  written  of  and  concerning  the  government  \  and  the  court  having  come  to  this 
oonclnsion,  such  an  information  was  famd  good  after  verdict,  although  the  record  did  not  oon- 
tain  any  averment  of  extrinsic  focts,  in  order  to  show  that  the  Ubel  was  written  of  and  oenoem- 
ing  the  government. 

^bere  the  information  alleffed  that  the  defendant,  intending  to  cause  it  to  be  believed  that  diven 
subjects  of  our  lord  the  kmg  had  been  inhumanly  killed  by  certain  rroopsof  our  loM  the  kmg, 
published  a  libel  of  and  concerning  the  said  troops ;  and  the  only  innuendo  in  the  libel  was  ap- 
plied to  the  word  dragoon*,  meaning  the  said  troops  of  our  said  lord  the  kins,  and  meaning 
thereby  that  divers  liege  subjects  ofour  lord  the  king  had  been  tnhimianly  (iut  down  and  killed 
by  the  said  troops  of  our  said  lord  the  king :  //eU,  after  verdict,  that  this  was  sufficiemty  csrtaiB, 
without  defining  what  particular  troops  were  meant. 

Where  a  defendant  was  convicted  of  a  libel,  which,  on  the  face  of  it,  purported  to  have  b^n 
vmtten  in  consequence  of  his  having  read  a  statement  of  &cts  in  different  newspapers,  sn  sfn- 
davit  that  be  did  read  such  statements  in  such  newspapers  may  be  received  in  miti|prtion  of 
punishment ;  but  an  affidavit  that  the  facts  contained  in  those  statements  were  trtM,«#  not  ad 
miasiblc. 
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ScARLSTT  moTed  in  arrest  of  judgment,  and  contended,  first,  that  it  did  not 
appear  on  the  record  with  sufficient  certainty  that  the  libei  was  published  of 
and  concerning  the  government  of  this  realm,  there  being  no  introductory  aver- 
ments stating  any  facts,  so  as  to  show  with  certainty  that  the  libel  in  the  record 
applied  necessarily  to  the  government ;  and,  secondly,  that  it  did  not  appear 
with  sufficient  certainty  concerning  what  troops  the  libel  was  published,  it  being 
stated  only  that  it  was  of  and  concerning  certain  troops,  (a)  He  referred  to 
Rtx  V.  Homtt  Cowper,  672 ;  BaU  v.  Eoane^  Cro.  £1.  308 ;  and  Rex  v.  Shipley^ 
21  Howell,  8t  Tr.  1042.  Cur.  adv.  vult. 

*ai5l       *Absott,  C.  J.     This  was  an  information  which  charged  that  the  do- 

-'  fendant  unlawfully,  and  intending  to  excite  discontent,  disaflfection,  and 
sedition  amongst  the  liege  subjects  of  the  king,  and  particularly  amongst  the 
soldiers  of  the  king,  and  to  excite  the  liege  subjects  of  the  king  to  hatred  and 
dislike  of  the  government  of  the  realm,  and  to  insinuate  and  cause  it  to  be  be- 
lieved by  the  liege  subjects  of  the  king,  that  divers  of  the  liege  subjects  of  the 
king  had  been  inhumanly  cut  down,  maimed,  and  killed  by  certain  troops  of 
our  lord  the  king,  on  the  day,  and  at  the  time  mentioned,  unlawfully  and  ma- 
liciously did  compose,  write,  and  publish,  and  cause  to  be  composed,  written, 
and  published,  a  certain  scandalous,  malicious,  and  seditious  libel  of  and  con- 
eerning  the  government  of  this  realm,  and  of  and  concerning  the  said  troops  of 
our  loid  the  king,  according  to  the  tenor  and  effect  following.  The  alleged  libel 
is  then  set  forth  upon  the  record,  and  only  one  innuendo  introduced,  which  fol- 
lows the  word  dragoons j  and  is  as  follows :  ^  Meaning  the  said  troops  of  oar 
said  lord  the  king,  and  meaning  thereby  that  divers  liege  subjects  of  our  lord 
the  king  had  been  inhumanly  cut  down,  maimed,  and  killed,  by  the  said  troops 
of  our  said  lord  the  king."  A  motion  has  been  made  to  arrest  the  judgment 
upon  two  objections :  the  first  is,  that  it  does  not  sufficiently  appear  upon  this 
record  that  the  libel  is  written  of  and  concerning  the  government  of  the  realm ; 
and  the  second  is,  that  Uiat  part  which  relates  to  the  troops  of  our  said  lord  the 
king  is  indefinite,  and  that  it  should  rather  have  been  charged,  if  at  all,  as  a 
libel  upon  the  troops  generally,  than  as  ^  of  and  concerning  the  said  troops.**  It 
was  contended  that  the  court,  in  forming  its  judgment  in  Sis  case,  is  to  look  at 
*3lft1  ^^  *irecord  alone ;  and  that  if  an  offence  be  not  there  charged  with  suf- 

-J  cient  certainty,  we  cannot  aid  the  imperfection  of  the  record  by  any  extra- 
judicial knowledge  we  may  have  of  any  supposed  facts  and  circumstances  to 
which  the  writer  may  be  imagined  to  refer.  For  the  general  doctrine  of  the 
law  upon  this  subject,  we  were  most  properly  referred  to  the  judgment  given 
by  Lord  Chief  Justice  Ds  Gret,  in  the  case  of  IVhe  King  v.  /£me.  That 
judgment  has  been  universally  considered  to  contain  the  best  and  must  perfect 
exposition  of  the  law  upon  this  subject,  and  is  equally  to  be  admired  for  the 
learning  and  sound  sense  that  is  to  be  found  in  it,  as  for  the  plain  and  unaffected 
manner  in  which  the  whole  is  drawn  up. 

Our  judgment  upon  the  present  occasion  is  founded  upon  the  application  of 
the  principles  there  laid  down  to  the  case  now  before  the  court.  We  were  also 
referred  to  the  case  of  7%€  Xing  v.  Shipley^  where  the  judgment  was  arrested. 
Now,  upon  looking  at  the  record  in  that  case,  I  find  that  in  two  instances,  at 
least,  the  words  "  the  king,'*  occurring  in  the  pamphlet,  are  alleged  by  innuendo 
to  mean  **  our  said  lord  3ie  king  ;'*  and,  in  one  instance,  the  expression  **  the 
pariiament,**  occurring  in  that  pamphlet,  is  asserted  b^r  that  information  to  mean 
**  the  parliament  of  this  country.**  But  upon  reading  the  whole  of  that  pam- 
phlet, it  is  obvious  that  its  general  character  was  that  of  an  abstract  and  hypo- 
thetical composition,  in  parts  perfectly  abstract,  in  other  parts  hypothetical ;  and 
there  was  not  any  averment  on  the  record  to  show  that  those  things,  which 
were  there  put  by  way  of  hypothesis  and  supposition,  were  intended  to  apply 
to  the  axietuig  state  of  the  country,  nor  to  the  existing  sovereign  or  parliament , 
(«)  See  the  information,  nte^p.  115. 
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*and  I  conceive  the  ground  of  the  judgment  of  the  court  in  that  case,  r««>|.- 
of  which  we  have  not  a  full  and  perfect  report,  must  have  been  that  that  ^ 
particular  publication  was  in  its  own  nature  so  abstract  and  so  hypothetical*  that 
without  something  more  than  appeared  upon  that  record,  the  court  could  not 
pronounce  those  matters  to  be  scandalous  or  defamatory,  of  and  concerning  the 
kingdom  or  the  king.  But  the  record  in  the  present  case  is  of  a  very  difTerent 
nature.  The  writer  of  the  paper  in  question  begins  by  mentioning  his  having 
read,  in  some  papers  that  had  arrived  late  the  day  before,  some  matters  which 
had  filled  him  with  indignation  and  horror ;  he  therefore  begins  by  saying,  in 
plain  terms,  that  he  has  read  something  which  is  to  be  the  subject  of  what  he 
shall  hereafter  say.  Then  the  question  is,  upon  this  part  of  the  case,  whether 
that  which  follows  must  not  be  understood  by  the  judges  (as  undoubtedly  it  will 
be  by  all  other  men)  to  be  of  and  concerning  the  goveminent  of  this  kingdom, 
and  calculated  to  excite  disaffection  and  dislike  to  that  government.  It  is  true, 
that  the  writer  has  not  distinctly  asserted  that  that  act  of  the  dragoons  or  mili- 
tary to  which  he  is  adverting  was  done  by  the  authority,  or  that  it  even  had  the 
approbation,  of  the  government.  We  are,  however,  to  judge  from  the  whole 
tenor  and  import  of  that  writing,  whether  it  does  not  mean,  to  convey  to  the 
minds  of  his  majesty's  subjects  that  much  has  been  done  amiss  by  the  existing 
government.  Is  it  possible  to  understand  as  alluding  to  any  other  than  the 
government  of  the  country,  that  which  is  said  very  early  in  this  paper  concern- 
ing the  use  of  a  standing  army  in  time  of  peace,  or  the  reference  to  the  wisdom 
of  our  forefathers  in  dismissing  the  Dutch  guards  of  *King  William  ?  rvota 
The  passage  by  which  the  gendeitien  of  England  are  strongly  invited  to  ^ 
exeirt  themselves  to  uphold  the  rights  and  liberties  of  their  country ;  that  by 
which  other  persons  are  invited  to  join  in  the  general  voice,  and  to  demand  jus- 
tice and  redress,  and  to  head  public  meetings  for  that  purpose ;  the  supposition 
that  death  by  military  execution  may  be  the  consequence  of  a  meeting,  but  that 
a  man  can  never  die  so  well  as  in  advocating  the  cause  of  the  liberties  of  his 
country ;  the  allusion  to  the  abdication  of  King  James,  and  the  conduct  of  the 
military  on  the  acquittal  of  the  seven  bishops ;  and  the  contrast,  which  imme- 
diately follows,  between  that  which  is  supposed  to  have  been  the  existing  law 
of  military  discipline  at  that  time  and  the  present ; — are  all,  as  it  seems  to  me, 
capable  of  only  one  application.  It  seems  to  me,  therefore,  to  be  utterly  impos- 
sible that  any  person  should  read  this  paper  without  saying,  upon  the  whole, 
that  it  is  a  strong  appeal  to  the  people  of  this  country  to  exert  themselves  in 
maintenance  of  the  rights  and  liberties  of  the  country,  which  rights  and  liber- 
ties cannot  have  been  invaded  and  put  in  jeopardy  by  the  unauthorized  act  ol 
particular  troops,  but  only  by  some  act  of  the  existing  government  of  the  conn- 
try.  For  these  reasons,  we  are  of  opinion,  that  reading  and  understanding  thi» 
as  judges,  in  the  way  in  which  other  men  should  read  and  understand  it,  we 
are  bound  to  say  that  it  is  a  paper  plainly,  importing  in  itself  to  be  of  and  con- 
cerning the  government  of  the  country.  It  appears  to  me  that  there  is  no  other 
alternative ;  for  if  we  do  not  say  that  it  is  of  and  concerning  the  government, 
we  can  only  say  that  it  is  altogether  without  application. 

*I  come  now  to  the  second  objection,  viz.  the  want  of  certainty  in  the  r»Q|g 
manner  in  which  the  troopa  are  mentioned.  I  take  it  to  be  perfectly  ^ 
clear,  that  slanderous  matter  on  any  part  of  the  king's  troops  might  be  the  sub- 
ject of  a  criminal  prosecution,  although  the  writer  should  not  define  what  par* 
ticular  part  of  the  troops  were  referred  to.  T^et  us  look,  then,  to  the  whole  of 
this  record,  and  see  what  the  defendant  had  in  view.  It  is  charged,  that  in- 
tending to  insinuate  and  cause  it  to  be  believed  that  divers  of  the  liege  subjects 
of  our  lord  the  king  had  been  inhumanly  cut  down,  maimed,  and  killed  by  cer- 
tain troops  of  our  lord  the  king ;  (that  is,  by  part  of  the  troops  of  our  lord  the 
king,)  he  published  of  and  concerning  the  said  troops  of  our  lord  the  king ; 
(that  is,  of  and  concerning  some  troops,  an  undefined  part  of  the  troops  of  our 
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lord  the  king;  certain  mattera,  and  having  used  the  word  dragoons,  it  is  averred 
that  he  used  that  word  to  denote  the  said  troops ;  that  is,  those  troops  before 
mentioned,  whom  it  was  his  object  to  bring  into  hatred  and  contempt.  Under- 
standing that  to  be  the  plain  and  obvious  meaning  of  this  record,  taken  together, 
we  are  of  opinion,  that  the  objection  cannot  prevail.  But,  even  supposing  that 
it  was  imperfectly  and  indistinctly  charged,  yet,  taking  this  as  a  libel  of  and 
concerning  the  government,  and  of  and  concerning  certain  persons  not  suffi- 
ciently ascertained  and  defined,  the  latter  part  must  be  rejected,  and  the  infor- 
mation would  then  stand  as  a  charge  of  a  libel  of  and  concerning  the  govern- 
ment.    For  these  reasons,  we  are  of  opinion,  that  no  rule  ought  to  be  granted. 

Rule  refused. 

The  defendant,  in  mitigation  of  punishment,  put  in  an  affidavit,  stating  that 
*a20l  ^^  ^^^  ^^^^  ^°  certain  'newspapers  an  account  of  the  transactions  repre- 
-^  sented  to  have  taken  place  at  Manchester  on  the  26th  of  August.  They 
stated,  that  the  yeomanry  cavalry  rode  in  among  a  large  body  of  people  assem- 
bled for  the  purpose  of  petitioning  for  a  reform  in  parliament,  and  that  several 
persons  were  killed,  wounded,  and  maimed.  The  affidavit  then  stated,  that  the 
defendant,  considering  that  the  unprovoked  aggression  committed  on  an  unarm- 
ed multitude,  and  the  mischiefs  inflicted  by  the  cavalry,  demanded  the  most  im- 
mediate and  strongest  expression  of  abhorrence,  under  the  impression  of  strongly 
excited  feelings  of  indignation  wrote  the  address,  but  denied  that  he  had  any 
seditious  intention  therein,  or  any  other  intention  than  that  of  rousing  the  atten- 
tion of  his  countrymen  to  a  traiisaction  which  he  considered  as  a  gross  and 
wanton  outrage  upon  the  liberty  of  his  majesty's  subjects,  and  of  exciting  an 
early  attention  to  the  extreme  danger  of  substituting  military  force  for  the  civil 
power  in  the  preservation  of  the  peace.  To  this  affidavit  no  objection  was 
made.  Other  affidavits  were  then  tendered  on  the  part  of  the  defendant,  to 
show  that  the  statement  contained  in  those  newspapers  was  founded  in  truth. 

The  Attomty-Genercd  contended  that  these  affidavits  could  not  be  received. 
If  such  affidavits  were  received,  counter  affidavits  on  the  part  of  the  prosecution 
must  be  received  also ;  and  the  consequence  would  be,  that  the  court  would  be 
compelled  to  try  upon  affidavit,  the  question  whether  the  persons  composing 
the  yeomanry  cavalry  at  Manchester,  on  the  16th  of  August,  had  or  had  not 
been  guilty  of  a  crime.  In  The  King  v.  Finnerty,  in  Hilary  term,  1181,  affi- 
*21211  ^^^^^  ^^  ^^  ^^^^  ^^  ^^®  ^^^  'stated  in  the  libel  were  refused  in  miti- 
-'  gation  of  punishment.  [Best,  J.  In  7%e  King  v.  Draper,  in  Easter 
term,  1809,  the  court  received  such  affidavits,  but  I  believe  it  was  with  consent 
of  the  prosecutor.3  Here  the  libel,  on  the  face  of  it,  appears  to  be  founded  on 
the  statement  which  the  defendant  read  in  certain  newspapers.  He  was  enti- 
titled,  therefore,  to  show,  that  he  did  read,  such  statement  in  such  newspapers ; 
but  his  offence  cannot  be  altered  by  the  truth  or  falsehood  of  those  staten^ents, 
and  therefore  the  truth  can  be  no  ground  for  the  court  to  mitigate  his  punish- 
ment. 

Scarlettj  Denman^  PhiUippa,  Blackbume^  and  Evann^  contri.  These  affi- 
davits are  admissible.  The  object  of  the  defendant  is  not  to  charge  the  govern- 
ment with  the  acts  which  took  place  at  Manchester,  but  to  show  that  his  ad- 
dress to  his  constituents  was  called  for  by  facts  which  really  existed.  If  the 
facts  were  wholly  false  that  might  be  urged  strongly  in  aggravation  of  punish- 
ment, and  if  so,  the  truth  of  those  facts  may  as  fahrly  be  urged  in  mitigation. 
In  Starkie  on  Libel,  p.  561,  it  is  stated,  that  although  the  truth  of  the  publica- 
tion cannot  constitute  a  distinguishing  boundary  between  criminality  and  abso- 
lute innocence,  yet  it  may  materially  aflfect  the  measure  of  punishment,  and  3 
Bacon's  Abr.  495,  is  an  authority  to  the  same  effect.  They  also  referred  to 
Rex  V.  Home,  Cowp.  682,  and  The  Earl  of  Leicester  v.  Walter,  2  Campb.  251. 

Abbott,  C.J.     I  am  of  opinion  that  these  affidavits  cannot  properly  be  laid 
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befora  the  court  It  is  perfectly  *clear  that  if  we  receive  thoee  now  r^gAj 
offered,  we  must  recei«re  affidavits  on  the  other  side  in  contradiction,  and  ^ 
then  the  court  must  necessarily  be  placed  in  the  situation  of  trying  facts  relating 
to  the  misconduct,  real  or  supposed,  of  those  who  constituted  a  part  of  his 
majesty's  army,  in  their  absence,  and  perhaps  to  their  very  great  injury.  It 
seems  to  me  that  the  proper  course  to  sMlopt,  in  the  present  stage  of  the  pro- 
ceeding, is  to  look  at  the  situation  in  which  the  defendant  hims^f  was  placed  at 
the  time  he  composed  and  published  the  libel  for  which  he  is  now  called  upon 
to  answer.  We  should  consider  ourselves  as  possessing  the  same  means  of 
knowledge,  and  no  other,  of  the  matters  which  formed  the  inducement  to  the 
composition  itself,  which  the  defendant  himself  then  possessed.  He  has  in- 
formed us  by  his  affidavit,  that  he  was  induced  to  write  and  publish  this  address 
to  his  constituents,  in  consequence  of  representations  seen  in  various  newspa- 
pers, as  to  something  that  either  had  or  was  supposed  to  have  occurred  at  Man- 
chester. It  seems  to  me  that  we  should  do -great  injustice  to  the  defendant,  if 
we  were  to  allow  ourselves  to  be  induced,  for  the  purpose  of  aggravating  punish- 
ment, to  receive  any  affidavits  of  the  falsehood  of  those  representations  on  which 
he  tells  us  he  was  moved  to  write  that  which  he  did.  I  think,  as  on  the  one 
hand  we  cannot,  with  justice  to  the  defendant,  receive  such  affidavits,  so  on  the 
other  hand  we  cannot  receive  affidavits  which  go  to  show  that  a  great  part  of 
the  representation  contained  in  those  newspapers,  which  led  the  defendant  to 
express  his  feelings  thus  strongly,  was  founded  in  truth.  The  affidavit  made 
by  the  defendant  himself,  stating  that  his  feelings  were  strongly  excited  by  the 
statement  he  had  read  in  the  newspapers,  *was  most  properly  laid  before  r^^a^ 
us.  To  that,  in  forming  an  estimate  of  the  character  of  that  which  was  ^ 
written  by  the  defendant,  I  shall  give  its  due  and  proper  weight ;  but  I  am 
clearly  of  opinion  that  these  affidavits  now  offered  cannot  be  received. 

Baylet,  J.  I  entertain  no  doUbt  that  in  this  case  any  evidence  of  the  truth 
of  the  facts  charged  in  this  information  is  inadmissible.  If  we  were  to  accede 
to  it,  we  should  let  in  a  most  dangerous  rule  of  practice,  and  one  which  would 
be  a  great  disgrace  to  the  administration  of  justice.  The  libel  in  question  im- 
ports, that  the  troops  had  killed  ilien  unarmed,  unresisting,  and  had  di86giired, 
maimed,  cut  down,  and  trampled  on  women.  If  that  were  done,  if  unresisting 
men  were  cut  down,  whether  by  troops  or  not,  it  is  murder  for  which  the  par- 
ties are  liable  to  be  tried  by  the  law  of  the  country  ;  and  I  for  one  will  ever 
uphold  this,  that  a  man  shall  come  to  his  trial  fairly,  and  without  any  prejudice 
created  upon  the  public  mind  in  that  respect.  In  iex  v.  FleeU  1  B.  &  A.  379, 
the  publication  of  depositions  taken  before  a  coroner  wss  brought  under  the 
consideration  of  the  court,  who  thought  it  a  ground  for  a  criminal  information. 
For  by  putting  the  public  into  possession  of  &e  facts,  before  the  period  at  which 
the  party  is  to  be  put  upon  his  trial,  such  a  prejudice  in  the  public  mind  may  be 
created,  as  to  make  it  impossible  when  the  party  is  afterwards  put  upon  his 
trial  on  that  inquest,  to  select  a  jury  whom  that  prejudice  has  not  reached. 
The  law  of  England  is  anxious  for  the  interest  of  persons  against  whom 
charges  may  be  made.  If  a  man  commits  a  crime,  there  b  *a  legal  and  r*3»4 
constitutional  mode  by  which  that  crime  may  be  brought  into  discussion.  ^ 
He  is  liable  to  be  tried,  but  though  his  crime^may  be  as  great  and  as  aggravated 
as  possible,  he  ought  to  have  a  full,  fair,  dispassionate,  and  temperate  investiga- 
tion of  his  conduct  at  the  time  of  trial.  In  this  case,  the  libel  imputes  that 
which  would  be  murder,  and  it  charges  not  any  particular  individual,  but  a  body 
at  large  with  the  crime.  Now  it  is  impossible  for  a  man  to  read  this,  evpn  al- 
though he  may  not  be  able  to  &x  on  any  of  the  persons  constituting  a  part  of 
that  body,  without  a  degree  of  irritation  being  created  against  them,  so  that  if 
ailerwards  they  are  singled  out  as  the  individuals  against  whom  an  indictment 
is  preferred,  a  prejudice,  not  against  them  individually,  but  as  having  constituted 
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a  part  of  that  body,  would  probably  be  raised.  Then  if  the  court  allow  the 
truth  in  this  case  to  be  laid  before  them  in  mitigation  of  the  punishment  of  a 
persont  who,  not  in  the  course  of  the  administration  of  justice,  but  as  a  volun- 
teer, has  laid  this  before  the  public,  they  would  give  to  him  an  opportunity  of 
bringing  forward  a  charge  against  a  body  of  men ;  and  if  any  of  the  individuals 
of  that  body  afterwards  are  put  upon  their  trial  for  the  share  they  have  taken 
in  the  transaction,  it  may  be  difficult,  nay,  impossible,  that  they  should  have  an 
unprejudieed  trial.  In  the  observations  I  have  made,  I  have  confined  myself  to 
those  cases  in  which  the  charge  is  a  charge  of  an  indictable  offence.  There 
may,  by  possibility,  be  cases  in  which  the  publication  may  be  a  libel  or  not, 
according  as  the  fact  be  true  or  false ;  and  in  such  cases,  where  the  falsehood 
is  essential  to  constitute  the  crime,  or  the  truth  is  sufficient  to  do  away  the 
crime,  as  it  seems  to  me,  the  truth  may  possibly  be  received  in  evidence. 
,«.„.-.  *I  do  not  therefore  mean  to  say  that  thifre  may  not  be  some  cases  in 

^  which  the  truth  may  be  brought  forward  as  an  answer  to  the  chai^,  or 
aa  a  mitigation  of  punishment.  I  will  put  a  very  plain  and  familiar  case.  Sup- 
pose that  I  publish  that  on  such  a  day  a  man  was  convicted  of  perjury,  and  the 
fact  was  so.  Am  I  then  to  be  indicted  for  telling  the  public  that  he  was  so 
convicted  of  perjury  f  I  am  at  liberty  to  show  that  he  was  indicted  for  the 
crime,  that  he  was  convicted,  and  that  therefore  there  was  no  offence  in  my 
making  that  communication  to  the  public  of  an  existing  fact.  That  is  one  in- 
stance, and  very  probably  many  other  instances  ejusdem  generis  might  be  put. 
The  case  of  The  Emg  v.  Home  has  been  mentioned.  It  is  plainly  distin- 
guishable from  the  case  before  the  court,  on  the  ground  that  the  libel  did  not 
impute'  to  any  persons  there  mentioned,  that  they  had  been  guilty  of  an  indict- 
able offence.  It  appears  to  me,  upon  the  whole,  ^at  it  would  be  a  great  ob- 
struction to  public  justice,  and  a  great  stigma  on  the  administration  of  justice  in 
this  country,  if,  in  a  collateral  way,  in  a  transaction  in  which  the  public  mind 
may  happen  to  be  interested,  any  person,  by  a  voluntary  publication  on  his 
part,  should  ^be  at  liberty  to  raise  the  question,  whether  particular  individuals 
had  or  had  not  been  guilty  of  particular  crimes,  instead  of  doing  so  in  a  consti- 
tutional mode,  by  bringing  forward  the  charges  against. those  individuals  openly,* 
and  ginng  them  a  fair  opportunity  of  defending  themselves  s^inst  the  accusa- 
tion.    I  &ink,  therefore,  that  these  affidavits  cannot  be  read. 

HoLROTD,  J.  I  am  also  of  opinion,  that  in  this  case  we  are  bound  by  law  to 
say,  that  these  affidavits  cannot  be  read.  This  is  a  libel  which  assumes  certain 
•^2A1  ^^  ^  *have  been  stated  in  the  public  papers,  and  certainly  the  truth 

^  that  those  newspapers  had  contained  those  particulars  (whether  the  ac- 
count given  in  those  papers  was  correct  or  not)  may  legally  and  properly  be 
offered  to  the  court,  in  considering  the  motives  and  grounds  for  the  impression 
which  produced  that  publication  which  is  charged  as  a  libeL  The  libel  does 
not  assume  to  proceed  on  any  facts  known  to  the  defendant :  but  only  on  infor- 
mation which  he  has  received  upon  the  subject ;  and  the  affidavits  now  offered 
are  not  to  show  what  information  the  defendant  received,  and  upon  which  he 
acted  in  publishing  this  libel,  but  certain  matters,  the  existence  of  which,  if  true, 
formed  no  ground  or  motive  on  which  he  acted  in  publishing  the  letter  in  ques- 
tion. It  appears  to  me,  that  it  would  not  be  proper  for  the  court  to  receive 
affidavits  stating  that  there  was  no  foundation  at  all  for  those  accounts  which 
were  given  in  the  newspapers,  and  upon  which  the  defendant  acted.  If,  then, 
that  circumstance  would  not  constitute  an  aggravation  of  the  offence,  the  con- 
trary ought  not  to  operate  in  alleviation  of  it.  The  falsehood  of  these  accounts, 
does  not  form  any  ingredient  in  the  crime  for  which  the  defendant  is  called  up< 
for  punishment,  and  Uierefore  it  is  not  to  be  assumed,  that  the  accounts  there 
stated  were  false,  but  only  that,  not  knowing  whether  they  were  true  or  false, 
upon  the  reading  of  those  papers,  he,  with  the  intent  charged  in  the  indictment 
(which  is  found  by  the  jury,)  published  this  paper,  containing  a  statement  o£ 
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the  facts,  or  rather  an  assumption  of  the  facts  as  represented  in  the  newspapers, 
and  expressing  the  irritated  feelings  of  his  mind  upon  the  subject.  The  false* 
hood,  in  this  case,  is  no  ingredient  in  the  crime  charged  against  Sir  F.  Burdett. 
The  charge  is,  that  he  has  published  this  upon  reading  these  things  in  a  public 
^newspaper.  Whether  they  be  true  or  whether  they  be  false,  he  has  r#oo<y 
given  vent  to  those  feelings,  in  order  that  this  matter  mighl  be  published  ^ 
throughout  the  kingdom,  with  a  view  to  call  a  meeting  of  his  electors,  and  in 
order  that  other  public  meetings  might  be  held  throughout  the  kingdom.  That 
is  the  charge  for  which  he  is  brought  up  to  receive  the  judgment  of  the  court, 
in  which,  as  it  appears  to  me,  falsehood  is  no  ingredient ;  we  are  not  to  assume 
that  the  statements  are  false,  and  therefore  we  are  not  to  receive  affidavits  to 
show  that  they  are  true,  particularly  if  they  go  to  affect  other  persons ;  bodies . 
of  men,  the  particular  individuals  of  whom  are  not  named.  It  might  be  neces- 
sary perhaps  for  all  those  individuals  to  come  with  affidavits  before  it  could  be 
said  that  the  chai^ges  made  by  these  affidavits  were  fully  answered.  The  eflfect 
on  the  minds  of  the  public  would  be  most  injurious,  if,  previously  to  the  bring- 
ing of  persons  to  trial  who  have  committed  offences  as  charged  by  this  libel, 
such  a  publication  as  this  could  be  permitted.  The  law  of  England  says,  that 
libels  are  not  to  be  published  respecting  persons  accused,  but  they  are  to  come 
fairly  to  their  trial.  It  appears  to  me,  that  we  are  by  law  bound  to  say,  that 
we  cannot  receive  these  affidavits  in  mitigation  of  punishment. 

Best,  J.  I  am  of  the  same  opinion.  This  libel  imputes  the  commission  of 
a  crime  to  certain  persons  composing  part  of  the  king's  troops,  who  are  stated 
to  have  killed  or  maimed  certain  subjects  of  the  king.  That  crime  may  be 
either  murder  or  manslaughter,  according  to  circumstances ;  and  if  we  were  to 
receive  affidavits  to  show  that  the  facts  alluded  to  in  this  libel  were  true,  we 
must  receive  also  counter-affidavits  on  the  other  side ;  and  we  should  then  try 
upon  affidavit,  in  *the  absence  of  the  parties  to  whom  the  crime  is  im-  r««|ao 
puted,  the  question  of  their  criminality.  A  distinction  has  been  taken  ^ 
between  giving  the  truth  in  evidence  at  the  trial,  and  giving  it  in  evidence  in 
mitigation  of  punishment.  In  my  opinion,  it  is  less  objectional  that  it  should 
be  received  in  evidence  at  the  trial,  than  in  this  stage  of  the  proceeding ;  because 
the  matter  must  now  be  tried  upon  affidavit,  and  every  lawyer  knows  how  dif- 
ficult it  is  to  get  at  the  truth  of  such  matters  upon  affidavits.  The  present  case 
is  very  distinguishable  from  The  IRng  v.  Draper^  to  which  I  have  called  the 
attention  of  the  court.  The  libel  of  the  defendant,  there,  consisted  in  a  state- 
ment of  facts  within  his  own  knowledge ;  but  that  which  induced  the  defendant 
to  publish  this  libel,  was  the  statement  of  facts  which  he  read  in  the  newspapers. 
The  truth  or  falsehood  of  these  facts  is  not  the  subject  of  inquiry  here,  but  the 
spirit  which  actuated  the  defendant  at  the  time  of  the  publication.  To  judge 
of  that,  we  must  consider  his  situation  at  that  time,  and  the  means  of  knowledge 
which  he  then  possessed.  That  was  wholly  derived  from  the  statement  he  had 
read  in  the  newspapers ;  and  therefore,  in  this  case,  his  criminality  in  publish- 
ing the  libel  in  question  is  neither  increased  nor  diminished  by  the  truth  or  false- 
hood of  the  facts  stated  to  have  occurred  at  Manchester.  For  these  reasons,  I 
^m  of  opinion  that  these  affidavits  cannot  properly  be  laid  before  the  courL 

The  defendant  now  put  in  an  affidavit,  stating  that  all  the  different  accounts 
he  read  in  the  newspapers,  and  received  elsewhere,  of  the  meeting  at  Manches- 
ter, however  they  varied  respecting  the  motives  and  objects  of  the  persons  as- 
sembled there,  did  all  concur  in  stating  *the  fact  that  no  violence,  nor  r*Qoo 
any  disorderly  conduct,  had  been  committed  by  the  people,  and  that  no  ^ 
attempt  had  been  made  on  the  part  of  the  civil  power,  either  to  apprehend  the 
speakers  or  to  disperse  the  crowd ;  but  that  an  armed  body  of  yeomanry,  with- 
out any  previous  notice,  rode  in  amongst  an  unresisting  multitude,  and  com- 
mitted the  acts  stated  in  the  newspapers:  and  that  he,  the  defendant,  had  no 
doubt  in  his  own  mind  that  the  statement  was  true. 


329] 


4  Barnewail  &  Alderson.  505 


The  court  sentenced  him  to  pay  to  the  king  &  fine  of  2000/.,  and  to  be  im- 
prisoned three  calendar  months. 


The  KING  v.  DAVISON. 

A  judge  at  Nisi  PrioB  has'the  power  of  finding  a  defendant  for  a  contempt  committed  by  him  in 
the  coune  of  aadreaeing  the  jury. 

The  defendant  was  indicted  for  the  publication  of  a  blasphemous  libel.  At 
the  trial,  at  the  London  sittings  after  Trinity  term,  before  Best,  J.,  the  defend- 
ant conducted  his  own  defence,  which  he  read  from  a  written  paper.  In  the 
course  of  this,  he  made  several  offensive  observations  concerning  die  Christian 
religion,  and  derogatory  to  the  character  of  persons  who  were  not  present  in 
court  to  defend  themselves.  The  learned  judge  warned  him  of  the  impropriety 
of  such  conduct,  and  told  him  he  would  not  dlow  him  to  revile  the  Christian 
religion,  or  attack  the  character  of  persons  not  before  the  court.  After  this  ad- 
monition, the  defendant,  as  a  reason  for  his  not  employing  counsel,  used  this 
expression :  '*  No  barrister  will  undertake  and  uphold  an  honest  defence  in  a 
cause  like  mine."  The  learned  judge  again  interposed,  and  told  him  that  his 
^ooffi  conduct  was  highly  improper,  and  that  *he  must  confine  himself,  strictly, 
J  to  matter  relevant  to  his  defence,  and  that,  if  he  departed  from  that 
course,  he,  the  learned  judge,  should  be  obliged  to  use  the  means  he  had,  to 
restrain  him  ;  to  which  the  defendant  replied.  '*  My  lord,  if  you  have  your 
dungeon  ready,  I  will  give  you  the  key."  For  that  expression  the  learned 
judge  fined  him  20/.  The  defendant  afterwards  used  the  following  expressions. 
"  The  Deist  is  anathematized,  because  he  cannot  believe  that  some  traditions, 
handed  down  among  the  Jews  and  the  Christians,  are  a  Divine  revelation,  and 
not  only  superior  to  the  several  and  respective  revelations  possessed  by  the 
Turks,  the  Brahmins,  or  the  Hindoos,  and  many  others,  but  the  only  genuine 
and  authentic  revelation  in  existence.  Now  it  so  happens,  that  the  Deist  con- 
siders this  collection  of  ancient  tracts  to  contain  sentiments,  stories,  and  repre- 
sentations, totally  derogatory  to  the  honour  of  a  God,  destructive  to  pure  prin- 
ciples of  morality,  and  opposed  to  the  best  interests  of  society."  For  Uiese 
expressions  the  learned  judge  fined  him  40/.  The  defendant,  after  that,  said, 
*'  The  bishops  are  generally  sceptics ;"  for  which  the  learned  judge  fined  him 
40/.  The  defendant  having  been  convicted.  Cooper,  in  Michaelmas  term,  ob- 
tained a  rule  nisi  for  a  new  trial,  upon  an  affidavit,  which  stated,  that,  by  these 
fines,  the  defendant  was  intimidated  and  confounded,  and  omitted  some  most 
material  parts  of  his  defence,  among  which  were  a  hundred  respectable  authori- 
ties, selected  from  the  writings  of  ecclesiastics  as  well  as  laymen,  in  favour  of 
a  free  toleration,  and  against  every  species  of  persecution,  on  the  score  of  opi- 
nion, which  deponent  had  connected  by  a  chain  of  reasoning  and  appropriate 
remarks ;  and  it  further  stated  his  belief,  that,  had  he  been  permitted  to  go  on 
*3311  ^^^bo^^  those  interruptions  *and  fines,  which  paralized  his  energies,  he 
-J  should  have  succeeded  in  making  an  impression  on  the  jury  in  his 
&vour,  and  obtained  a  verdict  of  acquittal. 

Gumey  and  Marriott,  in  Michaelmas  term,  showed  cause.  These  fines  were 
properly  imposed ;  the  first  was  for  an  expression  that  contained  a  direct  insult 
to  the  judge,  and  dierefore,  of  itself,  was  a  contempt  of  court.  The  second  fine 
was  for  a  repetition  of  the  offence  for  which  he  was  indicted.  That  was  a 
contempt,  therefore,  inasmuch  as  it  was  a  breach  of  the  law  committed  in  the 
face  of  the  court;  and  also  was  a  direct  contravention  of  the  order  of  the 
learned  judge.  The  last  fine  was  for  an  attack  upon  tlie  character  of  persons 
not  before  the  court,  and  was  a  contempt,  as  it  was  in  contravention  of  the  order 
given  by  the  learned  judge.  These  fines,  therefore,  were  all  properly  imposed, 
and  the  necessity  for  imposing  them  was  created  by  the  misconduct  of  the  de* 
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fendant  himself.     He  cannot,  therefore,  make  the  impositioni  of  those  fines  a 
ground  for  a  new  trial. 

Cooper^  contrd.  A  judge  has  no  power  to  fine  a  defendant  for  impropriety  in 
the  course  of  his  speech  to  a  jury  in  his  defence.  In  Yiner's  Abridgment,  more 
than  eighty  instances  of  contempt  are  given,  but  there  is  none  of  a  fine  on  a 
defendant  for  a  contempt  committed  in  his  defence.  Lord  Coke,  in  his  2d  In* 
stitute,  228,  commenting  upon  the  statute  of  Westminster,  says,  that  it  extends 
only  to  extra-judicial  slanders ;  and,  therefore,  if  any  man  biihg  an  appeal  of  rob- 
bery, murder,  or  other  felony,  against  any  of  the  peers  or  poUes  of  the  realm, 
and  charge  them  with  murder,  robbery,  or  felony,  albeit  the  charge  be  false,  yel 
shall  they  have  no  action  *de  scandalis  magnatum,  neither  at  the  com-  f99n 
mon  law,  nor  upon  either  of  the  statutes  for  the  bringing  of  his  action,  *- 
nor  for  affirming  the  same  to  his  counsel,  or  attorney,  or  cursitor,  for  the 
framing  of  his  writs,  or  for  speaking  the  same  in  effidenee  to  a  jury.  And  the 
reason  given  is,  **  that  men  should  not  be  deterred  to  take  their  remedy  by  due 
course  of  law.*'  Now,  if  a  man  is  not  to  be  deterred  by  the  fear  of  an  indid- 
ment  for  libel,  or  an  action  for  scandal,  from  prosecuting  public  offences,  or  the 
assertion  of  his  civil  rights,  much  more  ought  a  defendant,  in  a  case  like  this, 
to  be  free  from  all  risk  and  fear.  If  men  are  to  be  free  from  all  intimidation 
that  may  make  them  hesitate  to  promote  public  justice,  by  prosecuting  others, 
surely  they  are  to  be  equally  unrestrained  by  any  fear  of  consequences  from 
what  they  may  say  in  defence  of  themselves.  This  has  always  been  received 
and  acted  upon  as  law,  and  that  too  even  by  the  Star  Chamber.  The  case  of 
Baatwickn  Burton^  and  Prynn^  3  HowelFs  State  Trials,  714,  is  an  authority 
to.  show  that  a  party  cannot  be  prosecuted  or  sued  for  any  thing  alleged  by  him 
as  a  party  in  a  cause.  Now  where  an  indictment  will  not  lie,  a  judge  cannot 
fine  for  contempt  As  a  defendant  cannot  be  indicted  for  scandalous  matter  on 
third  persons  spoken  in  his  own  defence,  it  follows  that  he  cannot  be  fined. 
For  if  a  judge  could  fine  him,  and  so  punish  him  summarily,  the  higher  mode 
of  punishment  would  be  possessed,  when  the  lower  was  wanted,  which  would 
be  an  absurdity.  No  such  power  ever  was  exetcised  by  a  judge  till  the  pre* 
sent  instance,  and  the  non-exercise  of  it  is  sufficient  to  show  that  it  is  against 
law.  On  the  other  hand,  there  are  instances  where  defendants  have  used  the 
most  contemptuous  expressions  in  the  course  of  their  defence,  and  yet  no  fine 
has  been  imposed ;  Sir  Walter  Ealeigh^a  *ca8e^  2  Howell's  State  Trials,  r««|«v« 
p.  16,  Colonel  Lilbum'a  ease,  4  Howell's  State  Trials,  1291,  are  in  L  ^^^ 
point.  In  the  case  of  Bastwick,  Burton,  and  Prynn,  3  Howell's  State  Trials, 
722,  BaHwick  reproached  the  bar  for  want  of  independence  in  addressing  the 
court,  imputed  impiety  to  the  bishops,  and  directly  attacked  the  court  itself. 
The  conduct  of  Lord  Ellenborouoh,  C.  J.,  in  The  King  v.  Eaton,  and  that 
of  Abbott,  C.  J.,  in  Rex  v.  Carlile,  are  strong  negative  authorities  to  show 
that  no  such  power  exists. 

Abbott,  C.J.  If  I  thought  that  the  decision  I  am  about  to  pronounce,  could 
have  the  effect  of  restraining  any  person  who  may  hereafWr  stand  on  his  trial, 
from  making  a  bold,  as  well  as  legitimate  course  of  defence,  I  would  pause  be- 
fore I  pronounced  that  decision.  The  question,  indeed,  is  a  momentous  one. 
It  is  absolutely  a  question,  whether  the  law  of  the  land  shall,  or  shall  not  con* 
tinue  to  be  properly  administered.  For  it  is  utterly  impossible  that  the  law 
can  be  so  administered,  if  those  who  are  charged  with  the  duty  of  administering 
it,  have  not  power  to  prevent  instances  of  indecorum  from  occurring  in  their 
own  presence.  That  power  has  been  vested  in  the  judges,  not  for  their  per- 
sonal protection,  but  for  that  of  the  public.  And  a  judge  will  depart  from  his 
bounden  duty,  if  he  forbears  to  use  it  when  occasions  arise  which  call  for  its 
exercise.  I  quite  agree  that  this  power,  more  especially  where  it  is  to  be  ex- 
ercised on  the  person  of  a  defendant,  is  to  be  used  with  the  greatest  can*  and 
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moderation.  But  if  the  publication  of  blasphemy  and  irreligion  cannot  in  any 
other  way  be  prevented,  in  my  opinion,  a  judge  will  betray  hi«  trust  who 
does  not  put  it  in  force.  An  allusion  has  been  made  to  my  own  personal 
*aa4l  *c^^^"^^  ^"  ^  former  occasion.     I  have  often  doubted,  whether  I  did 

-^  not  in  that  case  permit  too  much  to  be  done ;  but  I  thought  then,  that  it 
was  better  to  err  on  the  side  of  fbrbcarance.  The  question  here  is,  if  a  judge, 
sitting  at  nisi  prius,  has  power  to  impose  a  fine  on  a  defendant  for  a  contempt  ? 
That  he  has  power  to  do  so,  I  can  entertain  no  doubt ;  no  lawyer  can  doubt 
the  power  of  every  court  to  fine  for  contempt.  As  to  the  particular  occasion 
on  which  these  fines  were  imposed,  I  disclaim  any  right  to  judge  of  it ;  but  I 
should  be  wanting  to  myself  and  my  feelings,  as  well  as  my  duty  to  others,  if  I 
did  not  say,  that,  in  the  view  that  I  have  taken  of  this  case,  it  is  most  manifest 
that  the  defendant  came  into  court  with  an  express  design  to  revile  the  Chris- 
tian religion.  It  became  the  duty  of  the  judge  to  prevent  him  from  so  doing, 
by  the  imposition  of  a  fine,  when  he  found  that  remonstrance  had  not  that  ef- 
fect. Can  we  collect  from  any  thing  now  before  us,  that  the  effect  of  that  was 
to  stop  the  defendant  in  any  legitimate  course  of  defence  whatever,  or  to  deprive 
him  of  the  means  of  urging  any  topic  to  the  jury  which  could  have  led  them  to 
pronounce  a  verdict  other  than  they  did  ?  'Vhe  publication  of  the  papers  was 
proved  beyond  doubt,  and  their  meaning  is  not  made  the  subject  of  any  ques- 
tion. The  object  the  defendant  seemed  to  have  in  view,  was  to  reassert  the 
substance  of  the  sentiments  contained  in  those  papers,  and  to  maintain  tliat  he 
had  a  right  to  do  so.  Is  a  judge  to  sit  and  hear  a  man  maintain  his  right  to 
assert  or  publish  blasphemy  ?  Can  the  law  be  administered,  if  the  affirmative 
of  that  proposition  be  for  a  moment  admitted  ?  I  am  quite  confident  that  it  can- 
*a35l   "^^    ^"^  yfh^t  is  it  that  this  defendant  has  been  restrained  from  *doing  ? 

-^  Looking  at  his  own  affidavit,  he  says,  that  his  paper  contained  a  great 
deal  more,  that  some  part  of  it,  in  his  judgment  and  belief,  was  fit  and  proper 
to  be  submitted  to  the  consideration  of  the  jury,  because  it  contained  the  senti- 
ments and  opinions  of  many  learned  persons  as  to  the  impropriety  of  prosecu- 
tion for  religious  opinions.  But  how  was  that  in  any  degree  relevant  to  the 
point  in  question  ?  Upon  the  whole,  I  think  that  the  law  cannot  be  properly 
administered,  unless  this  power  of  fining  exists,  and  that  the  exercise  of  it,  on 
the  present  occasion,  was  called  for  by  the  conduct  of  the  defendant ;  and,  be- 
ing perfecdy  satisfied  that  the  effect  of  it  was  not  to  deprive  the  defendant  of 
any  thing  that  miglvt  have  served  him  in  his  address  to  the  jury.  I  am  clearly 
of  opinion  that  we  ought  not  to  grant  a  new  trial. 

Baylby,  J.  I  entirely  agree  with  my  lord  chief  justice,  that  in  this  case 
there  ought  not  to  be  a  new  trial.  The  question  is  shortly  this,  whether,  for 
the  future,  decency  and  decorum  shall  or  shall  not  be  preserved  in  courts  of 
justice ;  or  whether,  under  colour  of  defending  himself  against  any  particular 
charge,  a  defendant  is  at  liberty  to  introduce  new,  mischievous,  and  irrelevant 
matter  upon  his  trial.  I  agree  that  a  defendant,  in  all  cases,  should  have  every 
facility  allowed  him  in  his  address  to  the  jury,  provided  he  confines  himself 
within  those  rules  which  decency  and  decorum  require.  '  In  every  case,  the 
subject  of  discussion  before  the  jury  is  to  be  considered,  and  a  judge  is  bound 
to  see  that  the  arguments  which  are  adduced,  are  such  as  are  consistent  with 
decency  and  decorum,  and  not  foreign  to  the  matter  on  which  the  jury  have  to 
^3361   ^^^^^'     ^h^n  ^  ^^^  IB  conducted  by  counsel,  they  know  ^perfectly 

-^  well  what  the  rules  of  law  are,  and  they  have  that  regard  for  their  own 
character  which  generally  prevents  them  from  doing  any  thing  which  may  break 
in  upon  the  rules  of  decency  and  decorum.  They  have  also  sufficient  know- 
ledge (arising  from  their  experience  and  education,)  to  form  a  judgment  whether 
the  matter  be  relevant  or  not.  But  defendants  are  not  in  the  same  situation  in 
which  counsel  are ;  they  have  not  the  same  'character  to  maintain,  and  are  not 
always  so  well  informed  as  to  know  what  is  relevant  or  irrelevant.     But  every 
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man  who  comes  into  a  court  of  justice,  either  as  a  defendant  or  otherwise,  must 
know  that  decency  is  to  be  observed  there,  that  respect  is  to  be  paid  to  the 
judge,  and  that,  in  endeavouring  to  defend  himself  from  any  particular  charge, 
he  must  not  commit  a  new  offence.  Of  the  power  of  a  judge  to  fine  for  a  con- 
tempt of  court,  I  have  not  the  least  doubt,  and  I  am  of  opinion  also,  that  the 
judge  alone  is  competent  to  determine  whether  what  is  done,  be  or  be  not  a 
contempt;  and  that  neither  this  court,  nor  any  other  co-ordinate  court,  has  a 
right  to  examine  the  question,  whether  his  discretion,  in  that  respect,  was  fitly 
and  properly  exercised.  If,  indeed,  the  judge  were  to  use  his  power  corruptly, 
he  would  be  liable  to  an  impeachment.  If,  in  this  instance,  I  were  at  liberty 
to  express  an  opinion  on  the  propriety  of  the  fines  in  question,  I  should  cer- 
tainly say,  that  I  see  no  reason  whatever  to  be  dissatisfied  with  the  exercise  of 
that  discretion.  I  think  the  conduct  of  the  defendant  called  for  the  interposition 
of  the  judge ;  and  that  he  would  have  abandoned  his  duty  to  the  public,  if  he 
had  not  interposed.  The  question  for  us  to  consider  is,  whether  the  actual  ex- 
ercise of  that  power  did,  in  this  particular  instance,  produce  such  an  effect  on 
the  defendant  as  to  give  him  a  fair  and  reasonable  *ground  for  making  r«307 
an  application  to  Sie  discretion  of  this  court,  in  order  to  have  a  new  ^ 
trial.  Now,  in  considering  that,  we  must  of  necessity  look  to  the  conduct  of 
the  defendant  himself  at  the  time  when  he  was  fined  ;  for  if  we  find,  as  in  the 
present  case,  that  his  conduct  was  improper,  then  we  cannot  interfere  in  his  be- 
half, for  it  is  his  own  fault,  if  he  has  been  deprived  of  the  means  of  laying  be- 
fore the  jury  that  which  might  have  been  a  legitimate  ground  of  defence.  We 
must  also  consider  whether  it  is  probable  that  he  has  been  precluded  from  urg- 
ing that  which  might  have  operated  upon  the  minds  of  the  jury,  so  as  to  induce 
them  to  come  to  a  different  conclusion,  because,  unless  that  was  so,  it  furnishes 
no  ground  for  a  new  trial.  Now  it  is  not  suggested  to  us,  that  it  is  probable 
that  the  defendant  was  precluded  from  insisting  on  any  thing  which  might  have 
had  a  favourable  effect  on  the  minds  of  the  jury.  When  I  look  at  the  libel  in 
question,  and  the  evidence  of  the  publication  of  the  two  papers,  it  seems  to  me 
to.  be  utterly  impossible  to  suppose,  that  any  thing  could  have  induced  the  jury 
to  come  to  a  different  conclusion  from  that  at  which  in  this  case  they  did  arrive 
And  thinking  as  I  do  upon  that  point,  it  seems  to  me,  that  it  would  be  a  perfect 
abandonment  of  our  duty,  if,  in  this  case,  we  were  to  accede  to  the  present  ap- 
plication. 

HoLROTD,  J.  I  am  also  clearly  of  opinion  that  we  should  not  be  justified  in 
granting  a  new  trial.  All  the  cases  on  this  subject,  with  respect  to  the  power 
of  courts  of  record  to  fine  and  imprison  for  contempt,  are  collected  together 
very  ably  by  Mr.  Justice  Wilhot,  with  a  view  to  a  judicial  opinion,  in  the  Eing 
V.  Almon,  Wilmot's  Notes,  243.  'As  far  as  I  can  in  this  case  enter  into  r»33Q 
the  consideration  of  the  subject,  as  to  the  propriety  of  the  fines  in  question,  ^ 
I  think  the  judge  was  fully  justified  in  imposing  them,  and  not  only  fully  justi^- 
fied,  but  was  called  on  in  the  discharge  of  his  duty  to  impose  them,  in  order  to 
prevent  the  line  of  defence  in  which  it  manifestly  appears  the  defendant  was 
determined  to  proceed,  even  afWr  a  warning  had  been  given  to  him  to  desisu 
The  judge  had  the  defence  of  the  law  intrusted  to  him,  and  he  must  either  have 
permitted  a  breach  of  it,  in  which  case  I  think  he  would  have  abandoned  his 
duty,  or  he  must  have  fined  or  imprisoned  the  party.  If  he  had  imprisoned 
the  party  as  for  a  contempt,  that  might  have  had  a  worse  effect  on  the  defend- 
ant, and  the  only  course,  therefore,  which  he  could  take,  was  that  of  fining. 
After  the  first  fine  was  imposed,  one  should  have  supposed  that  it  would  have 
prevented  a  repetition  of  the  offence ;  but  it  seems  as  if  there  was  a  direct  de- 
sign to  set  at  defiance  the  law,  for  the  defendant  said  that  he  would  persist  in 
that  course  of  defence.  Now,  what  is  that  line  of  defence  ?  The  defendant 
is  called  upon  to  answer  for  a  crime  for  publishing  a  blasphemous  libel.  In 
■uch  a  case,  instead  of  defending  himself  by  showing  that  he  is  not  guilty,  or 
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has  done  it  under  such  circumstances  as  will  justify  his  act,  he  chooses  to  jus- 
tify the  thing  itself,  and  says  that  he  will  persist  in  the  blaspliemy.  That  is  an 
offence  at  law  committed  in  the  face  of  the  court.  Then  is  the  judge,  whose 
sworn  duty  it  is  to  punish  crime  when  established  by  proof,  and  brought  before 
him  judicially,  to  sit  and  hear  the  law  defied,  and  sufTer  a  crime,  a  repetition 
of  the  same  crime,  to  be  committed  in  his  presence  ?  The  law  arms  him  with 
an  authority  to  fine  and  imprison  a  person  for  so  doing,  and  makes  it  incumbent 
*3391  ^"  ^^^  *judge  so  to  act.     In  the  case  of  an  insult  to  himself,  it  is  not 

-J  on  his  own  account  that  he  commits,  for  that  is  a  consideration  which 
should  never  enter  his  mind.  But,  though  he  may  despise  the  insult,  it  is  a 
duty  which  he  owes  to  the  station  to  which  he  belongs,  not  to  suffer  those  things 
to  pass  which  will  make  him  despicable  in  the  eyes  of  others.  It  is  his  duty 
to  support  the  dignity  of  his  station,  and  uphold  the  law,  so  that,  in  his  presence 
at  least,  it  shall  not  be  infringed.  I  think  the  judge  in  this  case  was  justified  in 
stopping  the  defendant  in  this  line  of  his  defence,  and  was  justified  in  fining 
him  for  persisting  in  it.  I  mention  these  things,  because  it  is  said,  that,  sup- 
posing the  judge  had  the  power,  he  may  have  improperly  used  it,  and  that 
if  that  was  the  case,  it  might  be  a  ground  for  letting  the  defendant  have  a  new 
trial,  and  that  by  the  imposition  of  the  fines,  the  defendant  became  embarrassed, 
and  had  not  such  advantages  of  making  his  defence  as  he  otherwise  might«have 
had.  But  in  this  case,  if  any  embarrassment  arose,  it  was  owing  to  his  own 
pertinacity,  and  his  determination  to  go  on  against  the  law.  I  can  see  no 
ground  for  granting  a  new  trial.  He  dqes  not  now  state  in  his  affidavit  any 
legal  defence  which  he  was  prevented  from  making,  nor  lay  any  thing  before 
us  whfch  can  induce  any  rfeasonable  person  to  consider  that  the  verdict  could 
have  been  otherwise.  It  would  at  all  events  be  necessary  for  him  to  show, 
that  he  had  some  grounds  of  defence  which  might  have  induced  the  jury  to 
come  to  a  conclusion  in  his  favour.  He  has  not  done  that  by'  his  affidavit. 
Agreeing,  as  I  do,  with  the  rest  of  the  courts  upon  the  power  to  fine,  I  am  of 
opinion  that  we  ought  not  to  grant  a  new  trial  in  this  case. 
*340l       *^EST,  J.     No  man  who  pretends  to  any  knowledge  of  the  law  can 

^  doubt,  that  a  judge  of  a  court  of  record  has  authority  to  fine  or  imprison 
for  any  contempt,  committed  in  the  face  of  the  court.  From  the  earliest  period 
of  our  history,  this  authority  has  been  exercised.  The  year-books  record  in- 
stances of  such  commitments,  and  there  are  similar  instances  in  other  books  of 
reports.  At  those  times  when  our  ancestors  have  abolished  or  restrained  im- 
proper authorities,  they  have  not  touched  this,  because  they  found  it  essential 
to  the  due  administration  of  justice.  A  court  of  nisi  prius  is  a  court  of  record, 
and  the  judge  presiding  in  it  is  therefore  invested  with  the  power  of  committing 
for  contempt.  If,  however,  it  is  made  to  appear  to  the  court,  from  which  the 
record  was  sent,  that,  by  the  improper  imposition  of  such  fines,  a  defendant 
who  defended  himself,  has  been  prevented  from  making  a  full  and  fair  defence, 
that  court  ought  to  grant  a  new  trial,  although,  strictly  speaking,  punishments 
for  contempt  cannot  be  inquired  of  in  any  other  court  than  that  by  which 
they  were  imposed.  For  the  same  superintending  authority  which  gives  the 
court  in  bank  a  power  of  preventing  injustice  from  any  error  of  the  judge  at 
nisi  prius,  must  enable  the  court  to  inquire,  whether  the  improper  infliction  of 
a  fine  has  restrained  a  defendant  from  ofiTering  either  evidence  or  observations 
to  a  jury  proper  to  be  submitted  to  them.  But  if  the  fine  be  proper,  a  defend- 
ant cannot  be  allowed  to  complain  of  the  efiect  that  the  imposition  of  it  has  oc- 
casioned to  him.  This  would  enable  a  party  to  take  advantage  of  his  own 
delinquency.  I  conceive  that  I  had  authority  to  fine  the  defendant  for  any  in- 
sult offered  to  me,  or  for  transgressing  any  proper  rule  laid  down  by  me  for  the 
*a4l1  ^^^^^^  ^^  orderly  conduct  of  the  cause.     I  was  satisfied  that  *this  de* 

-^  fendant,  from  his  manner,  and  the  language  he  used  in  the  beginning  of 
his  defence!  was  desirous  that  I  should  commit  him.     I  told  him  that,  besides 
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the  power  of  committing,  I  had  that  of  fining,  and  that  I  shonld  exercise  tbw 
power,  if  he  offered  me  any  insult ;  if  he  attacked  the  truths  of  Cbri8tianit3r, 
or  calumniated  parties  not  before  the  court.  For  the  grossest  violations  of  this 
order,  which  I  have  already  stated  to  the  court,  I  fined  him  three  times.  He 
submitted  himself  to  my  authority,  and  I  ordered  the  fines  to  be  taken  off. 
Whatever  it  might  have  been  fit  to  do  in  the  case  of  7%«  King  v.  CarlUe^  I 
think  I  could  not,  with  propriety,  have  acted  otherwise  than  I  did  on  this  occa- 
sion. It  has,  since  Carlile  was  tried,  been  seen,  that  persons  indicted  for  libeb, 
who  defend  themselves,  think  that  they  may  insult  the  judge,  calumniate  all 
who  are  in  authority  in  the  country,  and  utter  blasphemy  more  horrible  than 
that  for  which  that  defendant  was  convicted.  I  am  therefore  clearly  of  opinion, 
that  there  is  no  ground  for  this  application  for  a  new  trial,  and  that  diis  rule 
ought  to  be  discharged. 

Rule  discharged. 


JOHN  ROBINSON  FRANKLIN,  DANIEL  BRENT,  WILLIAM  SIMS, 
JAMES  SIMS,  and  JACOB  SIMS,  ....        Plaintiffs; 

AND 

JOHN  HOSIER  and  Others,  Assignees  of  the  Estate  and  Effects  of  WILLIAM 
MASSON  a  Bankrupt, Defendants. 

A  shipwright  hu  a  lien  upon  a  ihip  for  repairs. 

Samuel  Brent,  the  elder,  Daniel  Brent,  John  Brent,  and  Samuel  Brent,  the 
younger,  in  the  year  1812,  carried  on  the  business  of  shipwrights,  in  copartner- 
ship *together,  at  Rotherhithe,  in  the  county  of  Surrey..  In  the  month  r«o4o 
of  July,  1812,  a  ship  called  The  Northumberland,  whereof  the  said  John  ^ 
Robinson  Franklin,  Daniel  Brent,  William  Sims,  Jacob  Sims,  William  Masson, 
and  James  Masson,  were  owners,  and  tlie  said  William  Masson,  was  managing 
owner,  returned  to  the  port  of  London  from  the  East  Indies,  and  requiring  con- 
siderable repairs ;  she  was,  afler  discharging  her  cargo,  put  or  sent  by  the  said 
William  Masson,  as  such  managing  owner,  into  the  dock-yard  of  the  said  Samuel 
Brent  and  Co.,  for  thepurpose  of  being  thoroughly  repaired,  and  they,  by  the 
direction  of  the  said  William  Masson,  duly  repaired  the  said  ship.  William 
Masson,  shordy  prior  to  such  repairs  being  completed,  stopped  payment,  and 
on  the  19th  of  January,  1813,  a  commission  of  bankrupt  issued  against  him, 
under  which  he  was  declared  a  bankrupt,  and  at  the  time  of  his  failure  and 
bankruptcy,  the  Northumberland  was  in  the  actual  possession  of  Samuel  Brent 
and  Co.,  in  their  dock,  for  the  purpose  aforesaid,  and  they  refused  lo  part  with 
the  possession  of  the  ship,  alleging  that  they  had  a  right  to  detain  her  until  the 
amount  of  the  repairs  should  be  paid. 

The  question  directed  by  the  lord  chancellor  for  the  opinion  of  the  conrt 
was,  whether  Daniel  Brent,  John  Brent,  and  Samuel  Brent,  the  younger,  and 
their  late  deceased  partner,  Samuel  Brent,  the  elder,  as  shipwrights,  having  the 
said  ship  Northumberland  in  their  actual  possession,  in  their  dock,  at  the  time 
of  the  bankruptcy  of  William  Masson,  the  managing  owner  of  the  said  ship, 
had  a  lien  on  the  said  ship  for  the  repairs  of  the  said  ship.  The  case  was  ar- 
gued in  last  Michaelmas  term,  by 

Campbell,  in  support  of  the  lien.  It  may  be  laid  down  as  a  general  rule,  that 
every  artificer  has  a  particular  *lien  on  a  chattel  which  has  been  de*  r^o^o 
livered  to  him  in  his  business,  and  on  which  he  has  expended  his  labour.  ^ 
The  law  inclines  against  general  liens,  but  considers  particular  liens  as  founded 
in  justice  and  favourable  to  trade.  Accordingly  they  have  not  been  confined  to 
•eases  in  which  an  obligation  is  created  by  law  to  do  the  act  from  which  the 
debt  to  be  secured  arises,  as  in  the  case  of  carriers  and  innkeepers,  bnt  they  have 
been  established  in  every  trade  in  which  they  have  been  quesdoned.     In  all 
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the  cases  in  which  the  existence  of  a  general  lien  in  any  particular  trade  has 
been  debated,  the  existence  of  a  particular  lien  has  been  admitted.  Ex  parte 
Deeze^  1  Atk.  228.  In  Ex  parte  Shanks  1  Atk.  234,  Lord  Hardwicke  as- 
sumes that  a  ship-carpenter  has  such  a  lien  while  the  ship  remains  in  his  pos- 
session. In  RaUt  V.  MUeheil^  4  Campb.  146,  Lord  Ellbnborouoh  held,  that 
a  ship-carpenter  has  no  lien  where  the  repairs  are  done  to  the  ship  on  credit, 
which  is  inconsistent  with  lien ;  but  here  the  money  for  the  repairs  is  alleged 
to  have  been  due,  while  the  ship  remained  in  the  possession  of  the  carpenters. 
The  last  case  on  the  subject  is  Ex  parte  Bland,  2  Rose,  01,  and  there  Lord 
Eldok  says,  **  The  principle  which  regulates  the  present  application,  I  find 
accurately  laid  down  by  Mr.  Abbott: (a)  where  the  repairs  are  executed  in  a 
port  in  this  country,  the  vessel,  till  parted  with,  is  specifically  chargeable  with 
their  amount,  but  the  lien  is  lost  with  the  possession.*' 

lAttledaU,  contri.  The  chancellor  must  at  least  have  entertained  doubts 
upon  the  subject,  by  sending  the  case  here.  A  distinction  may  be  taken  between 
*3441  ^^^P^  ^^'^  other  'chattels ;  for  ships  generally  bear  an  infinitely  greater 
-J  proportion  to  the  repairs  done  upon  them,  thap  other  chattels  delivered  into 
the  possession  of  an  artificer ;  and  it  is  a  matter  of  public  importance,  that  they 
should  be  employed  in  navigation,  rather  than  rot  in  the  carpenter's  dock.  Here 
an  additional  difficulty  arises  from  one  of  the  ship-carpenters  beiiig  likewise  a 
part  owner  of  the  ship ;  and  it  is  impossible,  under  these  circumstances,  to  say, 
that  he  has  a  legal  lien  against  himself.  Cur,  adv,  vtdt. 

The  following  certificate  was  afterwards  sent  to  the  lord  chancellor. 

This  c^se  has  been  argued  before  us  by  counsel,  and  we  are  of  opinion  that 
Daniel  Brent,  John  Brent,  Samuel  Brent,  the  younger,  and  the  deceased  Samuel 
Brent,  as  shipwrights,  having  the  said  ship  Northumberland  in  their  actual  pos- 
session in  their  dock  at  the  time  of  the  bankruptcy  of  WilKam  Masson,  had  a 
lien  on  the  whole  ship  or  vessel  called  the  Northumberland. 

C.  Abbott. 
J.  Baylby. 

G.  S.  HOLROYD. 

W.  D.  Bb8t.(6) 

fa>  Abbott  on  SUiipiog,  194. 

<6)  tSee  4  Whoaton's  R^.  438 ;  the  n*  Qmkml  Smithy  Telv.  67,  m  motU  (MetcaiTi  ed.)] 


END  OF  HILABT  TERM. 


CASES 

ARGUED  AND  DETERMINED 

I 

XX  TH£ 

COURT  or  KING'S  BENCH, 

ur 
In  the  Second  Year  of  the  Rsioir  of  Oeoroe  IV. 


*PA6E,  Assignee  of  EHRENSTROM,  a  Bankrupt,  r.         pco^a 
BAUER,(a)  L  3« 

In  asBURiDrnt  by  the  provisional  aasignce  of  a  bankrupt,  defendant  pleaded  the  general  iaaae: 
Heldt  tnat  the  fact  of  the  bankrupt's  estate  having  iMDen  assigned  by  the  proTisonai  asnsnee 
to  the  new  assignees,  between  the  time  of  issuing  the  latitat  and  the  delivery  of  the  declara- 
tion, is  no  ground  of  nonsuit  upon  a  plea  of  non-assumpsit.  Qtusre,  Whether  it  would  have 
been  an  answer  to  the  action,  if  specially  pleaded  ? 

AfisuMPsrr  upon  promises  to  the  bankrupt  before  his  bankruptcy,  and  also  to 
the  assignee  after  the  bankruptcy.  The  plaintifT  was  the  provisional  assignee 
appointed  under  the  5  Geo.  2,  c.  30,  s.  30.  The  latitat  was  sued  out  during 
the  time  that  he  continued  assignee ;  but  before  the  declaration  was  delivered, 
the  new  assignees  were  appointed,  and  all  the  bankrupt's  property  duly  assigned 
to  them.  This  action  was  continued  by  them  for  the  benefit  of  the  creditors. 
The  cause  was  tried  before  Best,  J.,  at  the  London  sittings  before  last  Michael- 
mas term ;  and  it  was  contended,  that  as  the  property  of  the  bankrupt  had  passed 
from  the  plaintiff  before  the  declaration,  he  had  no  cause  of  action  whatever. 
Best,  J.,  was  of  opinion  that  that  was  no  matter  of  defence  upon  the  general 
issue,  and  he  directed  the  jury  to  find  a  verdict  for  the  plaintiff,  with  liberty  for 

(a)  By  the  1  &  2  G.  4,  c.  16,  it  is  enacted,  "  That  it  shall  and  ma^  be  lawful  to  and  for  the 
judges  of  this  court,  or  any  three  or  more  of  them,  and  they  are  required,  unless  prevented  by 
ukiess,  public  business,  or  other  reasonable  cause,  to  meet  at  Seijeants'  Inn  Hall,  or  at  some 
convenient  place  in  Westminster,  according  to  their  discretion,  on  the  Tuesday  fortnight,  or 
some  subsequent  day  before  Easter  term  then  next  ensuing,  and  also  on  the  20th  day  of  Octo- 
ber and  the  10th  day  of  January  forever  hereafter,  unless  either  of  the  said  last-mentioned  daju 
shall  be  a  Sunday,  and  then  on  the  fbllowinc  day ;  and  also  on  some  day,  to  be  by  them  ai»- 
pointed,  before  cverv  other  Easter  term,  if  the  time  of  the  circuits  shall  so  permit,  and  to  sit 
on  the  several  days  nereinbefore  appointed,  and  so  on  from  day  to  dav  (Sundays  excepted)  until 
the  commencement  of  the  term  next  following,  for  the  dispatch  of  all  such  matters  as  now  arSv 
or,  at  the  end  of  any  term  preceding  the  said  respective  aays,  hereafter  mav  be  depending  ia 
the  said  court,  whether  on  the  crown  or  plea  side  thereof,  and  to  hear,  decide,  and  pronounce 
rules,  orders  and  judgments  upon  all  sucn  matters ;  which  rules,  orders,  and  mdgments  shall 
be  drawn  up  and  entered  of  record,  either  as  of  the  term  last  past  before  the  pronouncing 
theie'jt,  or  as  of  the  term  th^n  next  ensuing,  as  the  said  judges  shall  direct;  which  said  meet- 
ine^of  the  said  judges  shall  be  called  The  Siitingi  before  Term.^* 

The  judges  of  this  court  sat  at  the  Sessions'  House,  Westminster,  from  Wednesday,  April 
25th,  untilthe  term.    Holroyd,  J.,  was  absent  during  the  first  six  days,  in  eonseqaenoe  of  the 
severe  indisposition  of  his  son. 
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the  defendant  to  move  to  eater  a  nonsuit ;  and  a  rule  nisi  having  been  obtained 
for  that  purpose  in  last  Michaelmas  term, 

Gumey  and  Bamewali  now  showed  cause.  The  fact  of  the  bankrupt's 
*3471  ^^^^  having  passed  to  new  assignees,  *after  the  suing  out  of  the  writ, 
-^  and  before  the  declaration,  would  not,  even  if  specially  pleaded,  fomish 
an  answer  to  this  action.  If  it  would,  the  object  of  the  appointment  of  a  pro 
visional  assignee  under  the  5  Geo.  2,  c.  30,  would  be  defeated ;  for  by  s«  30, 
the  commissioners  are  authorized,  **  for  the  better  preserving  and  securing  the 
bankrupt's  estate,"  immediately  to  appoint  a  provisional  assignee.  Such  ap- 
pointment, however,  would  not  tend  to  the  better  securing  of  the  bankrupt's 
estate,  if  actions  commenced  by  such  assignee  were  necessarily  to  be  defeated 
by  the  appointment  of  the  new  assignees.  An  action  commenced  for  the  very 
purpose  of  saving  the  statute  of  limitations  might  thus  be  defeated.  The  debt 
for  which  such  action  might  be  commenced  cannot  be  excepted  out  of  the  pro- 
perty assigned  to  the  new  assignees ;  for  the  provisional  assignee  is  bound  by 
the  words  of  the  statute  to  assign  to  the  new  assignees  aU  the  estate  and  effects 
of  the  bankrupt  Hewit  v.  Manteilj  2  Wils.  372,  and  Waugh  v.  Austen^  8 
T.  R.  437,  are  authorities  to  show  that  the  bankruptcy  of  the  plaintiff,  after  Uie 
commencement  of  the  aetioui  <does  not  abate  the  suit ;  yet,  in  that  case,  the  pro- 
perty is  wholly  divested  out  of  the  bankrupt  from  the  time  of  the  act  of  bank- 
ruptcy. Admitting,  however,  that  this  would  be  an  answer  to  the  action,  if 
specially  pleaded,  it  is  clear  that  the  defendant  cannot  avail  himself  of  it  upon 
the  plea  of  the  general  issue.  It  is  a  settled  rule  in  pleading,  that  matter  of 
defence  arising  ^r  action  brought  cannot  be  pleaded  in  bar  of  the  action  gene- 
rally, Le  Brtit  v.  PapiUon^  4  East,  507.  In  Morgan  v.  Painter^  6  T.  R. 
*3481  ^^^'  ^®  plaintiff  *took  husband  aAer  suing  out  the  writ,  and  before  the 
^  declaration ;  and  it  was  held  that  the  defendant  could  not  give  the  cover- 
ture in  evidence  under  the  general  issue,  but  must  plead  it  in  abatement.  Heie, 
the  pr(^rty  of  the  bankrupt  was  vested  in  the  plaintiff  at  the  time  of  suing  out 
the  latitat ;  and  Wood  v.  Newton^  I  Wils.  141 ;  Johnson  v.  Smithj  2  Burr.  050; 
Bridges  v.  Knapton^  2  Burr.  965,  and  Hardymann  v.  Whitaker^  2  East,  574, 
are  authorities  to  show  that  the  issuing  of  the  latitat  may  be  considered  as  the 
commencement  of  the  suit. 

Marryat  and  F.  PoUotk^  contrd.  The  fact  of  the  bankrupt's  estate  having 
passed  to  the  new  assignees  before  the  delivery  of  the  declaration  would  tin- 
doubtedly  have  been  an  answer  to  this  action,  if  specially  pleaded.  lannear 
V.  Tarranif  15  East,  622,  is  an  authority  to.  show,  that  in  scire  facias  against 
bail  it  is  competent  to  the  defendant  to  plead  in  bar  against  the  issuing  of  exe- 
cution, that  before  the  issuing  of  the  writ  of  alias  scire  facias  the  plaintiff  became 
bankrupt,  and  a  commission  issued  against  him,  on  which  he  was  dedared  a 
bankrupt  before  the  return  of  the  writ,  and  his  effects,  debts,  ^.,  assigned  to 
the  provisional  assignee,  who,  before  plea  pleaded,  assigned  to  the  assignee 
under  the  commission,  who  was  entitled  to  sue  the  defendants,  A^.  The  ground 
of  that  decision  was,  that  the  plaintiff  had  no  property  in  the  subject-matter,  in 
respect  of  which  the  action  was  brought.  It  is  an  authority  therefore  expressly 
*340l  ^  P^'^^  ^  show  that  this  action  could  not  be  *supported,  if  the  defend- 
^  ant  had  pleaded  specially  that  the  estate  of  the  bankrupt  had  passed 
out  of  the  plaintiff  before  declaration.  Secondly,  the  defendant  may  avail  him- 
self of  this  matter  of  defence  upon  the  general  issue ;  for  the  5  Geo.  2,  c.  30,  s.. 
30,  enacts, «'  Tliat  all  the  estate  and  effects  of  the  bankrupt,  which  shall  be  de- 
livered up  or  assigned  by  the  provisional  assignee,  shall  be,  to  all  intents  and 
purposes,  as  effectually  and  legally  vested  in  the  new  assignees  as  if  the  first 
assignment  had  been  made  to  them  by  the  commissionerSf''  Now,  if  the  assign- 
ment had  been  made  in  the  first  instance  to  the  new  assignees,  the  plaintiff 
would  not  have  had  any  oause  of  action.  This  is  distinguishable  from  Morgan 
V.  Painter^  6  T.  R*  265,  for  there  the  matter  insisted  on  was  only  the  subjeel 

VOL.  VI.  65 


514  Page  i).  Bauer.  E.  T;  1821.  [349 

of  a  plea  in  abatement,  where  the  defendant  gives  the  plaintiff  a  betder- writ ;  bat 
the  matter  of  defence  insisted  on  here  shows  that  the  plaintiff  had  no  right  of 
action  at  all.  The  declaration,  too,  may  be  considered  as  the  commencement 
of  the  action ;  for  a  plaintiff  may  include  in  his  declaration  any  debt  accmiiig 
afler  the  suing  out  of  the  writ,  and  before  the  term  of  which  the  declaration  is 
entitled.  The  writ  is  only  considered  as  process  to  bring  the  defendant  into 
court. 

Abbott,  C.  J.  The  rule  is,  that  the  plaintiff  shall  recover  where  the  general 
issue  is  onJy  pleaded,  if  it  appear  that  he  had  a  cause  of  action  at  the  time  of 
the  issuing  of  the  writ.  There  is  no  special  plea  upon  this  records  Unless, 
therefore,  the  act  of  parliament  which  has  been  referred  to,  makes  this  case  an 
exception  to  the  general  rule,  the  plaintiff  is  entitled  to  recover.  By  the  *6  rM.Q 
Geo.  2,  c.  30,  s.  30,  ^  all  the  estate  and  effects  of  the  bankrupt,  which  shall  '- 
be  delivered  up  or  assigned,  shall  be,  to  all  intents  and  purposes,  as  effectaaHy  and 
legally  vested  in  such  new  assignee,  or  assignees,  as  if  the  first  assignment  had 
b^n  made  to  him  or  them  by  the  commissioners."  '  It  has  been  argned,  that 
this  clause  has  the  effect  of  entirely  annihilating  the  interest  which  tiie  provi- 
«ional  assignee  had  at  the  time  of  issuing  his  writ.  In  construing  this  dause, 
we  ought,  however,  to  consider  the  object  of  the  statute,  which  was  to  enable 
the  assignee  to  obtain  the  possession  of  all  the  bankrupt's  property,  in  order  to 
distribute  it  among  the  creditors.  If  we  were  to  hold,  that  the  effect  of  the 
assignment  to  the  new  assignees  is  to  defeat  an  action  commenced  by  the  pro- 
vision^ assignee,  we  should  thereby  in  part  defeat  the  object  of  the  l^slature; 
for  a  party  against  whom  an  action  is  so  commenced  might  thus  be  enabled, 
before  the  appointment  of  the  new  assignees,  to  remove  himself  out  of  the  reach 
of  the  process  of  the  court  It  is  unnecessary,  however,  to  say  what  the  effect 
of  such  a  defence  would  be,  if  specially  pleaded.  It  is  sufficient  to  say,  that 
under  this  plea  the  defendant  cannot  avail  himself  of  this  defence. 

Bavlby,  J.  There  is  a  privity  between  the  provisional  assignee  and  ihe 
assignees  who  are  aAerwards  appointed,  in  the  same  manner  as  there  is  a  pri 
vity  between  one  assignee,  who  is  afterwards  removed,  and  the  person  who  is 
substituted  in  his  place.  JDe  Coason  v.  Vaughan^  10  East,  61.  In  this  case, 
it  is  material  to  consider  the  situation  in  which  the  plaintiff  stood  at  the  time 
when  the  action  was  commenced.  Now  a  ^plaintiff  is  at  liberty  to  con*  r^oKi 
aider  the  suing  out  of  the  writ  as  the  commencement  of  tiie  action.  It  ^ 
is  true,  that  in  some  cases  he  is  entided  so  to  consider  the  time  when  the  decla- 
ration is  delivered ;  but  there  is  no  case  in  which  he  is  compelled  to  consider 
the  declaration  as  the  commencement  of  the  action,  in  opposition  to  the  period 
of  time  when  the  writ  was  sued  out.  Here  then  the  pluntiff  had  a  cause  of 
action  vested  in  him  as  assignee  of  the  bankrupt,  at  the  time  when  the  action 
was  commenced.  A  circumstance  afterwards  occurs  between  the  issuing  of 
the  writ  and  the  declaration,  which  would  have  taken  from  the  plaintiff  tiie 
right  of  suing  at  all,  if  it  had  happened  at  an  antecedent  period.  It  seems  to 
me,  however,  that  that  having  taken  place  at  a  subsequent  time  is  no  answer  to 
this  action  upon  the  plea  of  the  general  issue.  The  defendant  does  not,  indeed, 
deny,  that  the  assignee  of  the  particular  bankrupt  has  a  cause  of  action ;  but 
the  defence  is,  that  the  plaintiff  is  no  longer  his  assignee ;  and,  therefore,  by  a 
circumstance  which  has  occurred  in  the  conne  of  the  suit,  there  is  a  disability 
in  him  to  sue.  That  fact,  however,  s^  it  appean  to  me,  ought  to  have  l)een 
specially  pleaded,  and  cannot  be  given  in  evidence  under  die  general  issue.  I 
cannot  distinguish  this  from  the  case  of  a  plaintiff  who  has  commenced  a  suit, 
and  afterwards  becomes  bankrupt :  his  assignee  is  entided  to  continue  the  snit, 
in  the  name  of  the  bankrupt ;  yet,  in  that  case,  all  his  rights  are  vested  in  Ae 
assignee  from  the  time  of  the  act  of  bankruptcy.  Unless,  however,  those  facts 
are  specially  pleaded,  the  assignees  are  entided  to  continue  the  suit  in  the  name 
of  the  bankrupt     It  seems  to  me,  therefore,  upon  the  same  principle,  that  in 
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tfiis  CM  the  right  of  aetion  having  been  once  rested  in  the  first  assignee,  Ibe 
•3521  *^®'  assignees  are  at  liberty  to  go  on  with  the  suit,  unless  the  defend- 
-*  ant,  by  a  special  plea,  insist  that  the  suit  should  be  carried  on  in  the 
name  of  another.     I  think,  therefore,  that  this  rule  should  be  discharged. 

Best,  J.  At  the  time  of  the  trial,  I  was  much  struck  with  the  inconvenience 
that  woald  frequently  arise,  if  a  provisional  assignee  might  not  maintain  and 
continue  an  action.  It  is  useful  to  appoint  a  provisional  assignee,  either  to 
protect  the  property  against  an  extent,  or  to  sue  a  debtor  about  to  remove  him- 
self out  of  the  process  of  the  court.  I  therefore  entertain  great  doubt  whether 
the  fact  of  the  property  of  the  bankrupt  having  been  transferred  to  other  as- 
signees, subsequent  to  the  commencement  of  the  suit,  would  be  a  subject- 
matter  of  defence,  if  specially  pleaded.  I  am  quite  clear,  however,  that  upon 
this  plea  of  the  general  issue  it  is  no  defence ;  and,  therefore,  I  think  that  this 
role  ought  ta  be  disehaiged. 

Rule  dischaiged. 

WEBSTER  and  Another  o.  SEEK  AMP  and  Otfiers. 

A  ship-owner  is  liable  for  necessary  repairs  done  to  a  ship  by  the  master^s  order ;  and  the 
word  **  necessary"  means  snch  as  are  tit  and  proper  for  the  vessel  apon  her  voyage,  and  sndi 
as  a  prudent  owner  himself,  if  present,  wonla  order. 

Assmipsrr  by  plaintiffs,  brass-founders  at  Liverpool,  to  recover  the  amount 
of  their  bfll  fyr  coppering  a  ship,  of  which  the  defendants,  who  resided  at  Ips- 
wich, were  owners.  In  September,  1819,  the  vessel  was  at  Liverpool,  bound 
♦3531  ^"  *  ▼oyage  to  Newfoundland  and  the  Mediterranean.  ♦The  captain  of 
-^  the  ship  ordered  the  plaintiffs  to  copper  her ;  and  it  was  proved  diat, 
although  it  was  extremely  useful  to  copper  vessels  bound  to  the  Mediterranean, 
it  was  not  absolutely  necessary,  for  many  vessels  went  to  the  Mediterranean 
without  bemg  coppered.  At  the  trial,  before  Best,  J.,  at  the  London  sittings 
before  Michaelmas  term,  it  was  contended  that  the  owner  of  a  ship  was  liable 
only  for  contracts  made  by  the  captain  in  respect  of  stores  or  repaira  that  were 
absoltitelyneeesswy ;  and,  therefore,  that  the  defendants  in  this  case  were  not 
liable.  The  learned  judge  left  it  to  the  jury  to  say  whether  the  coppering  was 
useful  and  proper  for  a  vessel  about  to  proceed  on  a  voyage  to  Newfoundland 
and  the  Mediterranean,  and  whether  it  were  such  as  a  prudent  owner  himself, 
if  present,  would  have  ordered.  The  jury  found  that  it  was,  and  the  plaintiff 
obtained  a  verdict.  A  rule  nisi  for  a  new  trial  having  been  obtained,  in  Mi- 
chaelmas term. 

Chime}/  and  Littledaie  now  showed  cause.  The  owners  are  liable  for  any 
necessary  supplies  furnished,  or  repairs  done  by  the  master's  order.  Abbott 
on  Shipping,  4th  edit  p.  127.  The  term  necessary  means  what  is  reasonably 
fit  and  proper  for  the  occasion.  So,  also,  an  infant  is  liable  for  necessaries, 
which  means  such  things  as  are  suitable  to  his  degree,  estate,  and  condition ; 
for  that  is  the  language  of  the  replication  to  a  plea  of  infancy. 

Pnneepf  contrd.  The  question  left  to  the  jury  was,  whether  the  supplies 
fomished  were  such  as  a  prudent  owner,  if  present,  would  have  ordered.  The 
true  question,  however,  was,  whether  they  were  absolutely  necessary ;  and 
Careff  ▼.  HTute,  5  Brown's  Parf.  Ga.  325,  Abbott  on  Shipping,  4th  edit.  129, 
is  an  aotli«rity  to  show  that  the  liability  of  the  owner  depends  upon  that  fact. 
♦3541  ^Abvott,  C.  J.  The  general  rule  is,  that  the  master  may  bind  his 
-^  owners  for  necessary  repairs  done,  or  supplies  provided  for  the  ship. 
It  was  contended  at  the  trial  that  this  liability  of  the  owners  was  confined  to 
what  was  absolutely  necessary.  I  think  that  rule  too  narrow,  for  it  would  be 
extremely  difficult  to  decide,  and  often  impossible,  in  many  cases,  what  is  ab- 
sohtieiy  necessary.  If,  however,  the  jury  are  to  inquire  only  what  is  necessary, 
there  is  no  better  rule  to  ascertain  that,  than  by  considering  what  a  prudent 
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man,  if  present,  would  do  under  circumstances  in  which  the  agent,  in  his  ab- 
sence, is  called  upon  to  act  I  am  of  opinion,  that  whatever  is  fit  and  proper 
for  the  service  on  which  a  vessel  is  engaged,  whatever  the  owner  of  that  vessel, 
as  a  prudent  man,  would  have  ordered,  if  present  at  the  time,  comes  within  the 
meaning  of  the  term  ^'necessary,"  as  applied  to  those  repairs  done  or  things 
provided  for  the  ship  by  order  of  the  master,  for  which  the  owners  are  Uable. 
I  think,  therefore,  that  the  question  in  this  case  was  properly  left  to  the  jury, 
and  that  this  rule  ought  to  be  discharged. 

Batlbt,  J.  The  captain  of  a  ship,  as  agent  for  the  owners,  has  a  general 
authority  to  act  for  them.  They  ought  not  to  appoint  a  man  upon  whose  com- 
pliance with  their  orders,  and  on  whose  prudence  and  discretion  they  cannot 
rely.  The  owners  are  responsible  for  any  thing  ordered  by  him  for  the  ship 
within  the  scope  of  his  general  authority.  *Now  I  think,  it  is  within  r^^KK 
the  scope  of  his  authority  to  order  such  repairs  or  supplies  as  it  may  ^ 
reasond)ly  be  supposed  that  the  owners,  if  they  had  had  an  opportunity  of  de- 
ciding for  themselves,  would  have  ordered ;  and  I,  therefore,  think  that  this  rule 
should  be  dischaiged. 

Best,  J.  I  thought  at  the  time  of  the  trial,  and  continue  to  think,  that  the 
rule  then  contended  for  was  much  too  narrow.  It  is  a  rule  which  can  never  be 
enforced,  and  cannot,  therefore,  be  a  safe  rule  to  be  acted  upon  in  cases  of  this 
sort.  No  man  can  say  what  is  abBQlutdy  necessary.  If  the  topmasts  were 
lost,  a  vessel  might  sail  without  them,  ana  possibly  perform  her  vo3rage  with 
safety.  A  topmast  might,  therefore,  be  said  not  to  be  absolutely  necessary. 
Yet  no  prudent  man  would  proceed  to  sea  without  it  If,  therefore,  that  mle  is 
not  the  proper  one,  I  know  no  other  than  that  which  was  left  to  the  jury  in  this 
case,  viz.,  what  repairs  were  proper  or  necessary.  The  mode  of  ascertaining 
that,  is  to  ask,  what  a  prudent  owner  himself  would  do  if  present  The  case 
of  Carey  v.  WhUe  is  very  distinguishable  from  the  present ;  for  there,  money 
was  supplied  to  the  captain,  and  he  had  the  opportunity  of  applying  it  to  any 
purpose  which  he  thought  proper,  which  is  a  very  different  case  from  that  o^ 
necessary  repairs  done  to  a  ship.  I  am,  therefore,  of  opinion  that  this  rule 
ought  to  be  discharged. 

Rule  dischaiged. 

m  — 

♦DAVIE  V.  MITFORD  and  Others.  \^m 

A  banknipt,  on  the  day  appointed  for  his  last  examination  before  the  commiaaionera,  proroiees 
to  produce  a  balance-sheet  if  further  time  be  given.  Several  a4|oumment8  take  place,  dnring 
a  period  of  ten  montha,  at  which  adjournments  he  represents  an  account  in  writing  to  be 
necessary,  in  order  to  make  the  discovery  required  of  his  estate  and  effects ;  and  he  promises 
from  time  to  time  to  produce  the  boiance-sheet.  That  not  being  produced  at  the  last  ad- 
journment, and  no  sufficient  reason  being  ^ven  b^  him  for  not  producing  it,  it  was  held  that 
the  oommiasioners  were  justified  in  committing  him. 

Semble,  That  by  the  5  G.  2,  c.  30,  a.  1,  the  bankrupt  is  bound  to  render  to  the  oommisaioDen, 
if  requisite,  an  account  in  writing  of  bia  estate  and  effects. 

Action  for  false  imprisonment  Plea,  not  guilty.  The  plaintiff  was  duly 
declared  a  bankrupt  under  a  commission  issued  against  him  in  September,  1818. 
The  defendants  were  commissioners  of  bankrupt  The  question  was,  whether 
they  were  justified  in  committing  the  defendant  to  prison  under  the  circumstances 
of  die  case.  The  cause  was  tried  before  Batlbt,  J.,  at  the  London  sittings  after 
Trinity  term,  1820.  It  appeared  in  evidence  that  on  the  14th  November,  1818, 
which  was  the  day  appointed  for  the  last  examination  of  the  bankrupt,  questions 
were  put  by  the  commissioners,  and  answers  givenf^as. follows  :  ^.  Where  is 
your  balance-sheet  I  Jt,  I  have  none  prepared.  Q.  Where  is  the  statement 
of  your  property  ?  .^.  I  have  none  prepared.  Q,  As' this  is  the  day  appointed 
for  your  last  examination,  why  are  you  not  prepared  with  a  statement  of  yonr 
account?  Jl.  Having  committed  no  act  of  bankruptcy,  I  considered  that  it 
would  not  be  required,  as  I  had  hoped  for  an  adjournment     Q.  Do  you  wish 
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tfiis  meeting  to  he  adjourned  for  a  fortnight,  that  you  may  prepare  a  statement 
of  your  accounts  t  j9.  I  beg  leave  to  repeat  my  protest  against  the  validity  of 
this  commission.  I  cannot  be  prepared  within  the  time  mentioned ;  but  if  the 
examination  is  adjourned  for  a  sufficient  period,  I  am  ready  to  furnish  the  as- 
*357n  ^^'^^^^  ^^^  ^^7  information  in  my  power  respecting  the  estate  and  'ef* 

•^  fects,  without  prejudice ;  and  I  will  prepare  my  accounts.  In  conse- 
quence of  this  there  was  an  adjournment  of  his  last  examination  to  the  5th  day 
of  December,  1818,  when  he  again  prayed  further  time,  and  stated  that  he  would 
apply  himself  constantly  to  the  making  up  and  balancing  of  his  accounts.  On 
the  next  and  three  following  adjournments  he  did  not  attend,  on  the  alleged 
ground  of  illness.  On  the  25th  of  May,  1810,  the  question  as  to  the  balance- 
sheet  being  repeated,  he  stated  that  he  was  not  then  ready,  but  again  promised  to 
prepare  himself  with  it;  and  added*  that  he  was  not  then  prepared  to  make  any 
furtiier  disclosure  of  his  estate  and-effects,  but  was  ready  to  answer  any  questions. 
On  the  7th  June,  he  stated  that  he  wanted  more  time  to  prepare  his  balance-sheet ; 
and  being  asked  what  was  the  amount  of  the  debts  due  to  him  ?  he  answered, 
*'My  accounts  not  being  made  up,  I  cannot  say;  I  think  they  amount  to 
10,000/.  I  cannot  say  whether  they  amount  to  15,000/. ;  but  I  think  not  so 
much  as  20,000/.**  The  meeting  was  then  adjourned  to  the  6th  July,  on  his 
promising  to  furnish  a  full  statement  of  his  accounts,  and  a  proper  balance-sheet, 
to  his  assignees,  by  the  25th  June.  On  the  6th  July  he  said  his  balance-sheet 
w^  not  finished,  but  was  in  progress ;  and  the  meeting  was  further  adjourned 
to  the  lOtii  of  August,  on  his  promising  to  famish  the  balance-sheet  to  his  as- 
signees by  the  30th  of  July.  On  the  10th  of  August,  he  said  his  balance-sheet 
was  not  yet  prepared,  and  then  the  following  question  was  put :  Have  you,  since 
tiie  80th  of  July,  when  you  failed  to  fulfil  your  promise  of  furnishing  the  ba- 
lance-sheet to  your  assignees,  made  any  communication  to  them  on  the  subject 
»358l   ®^  ^^^^  balance-sheet  ?   .^.  "  I  have  not  failed  in  my  promise,  nor  have  *I 

-^  made  any  i-x)mmunication  to  any  one ;  my  balance-sheet  not  being  yet 
finished,  I  have  not  seen  it  necessary.**  Q.  Is  that  the  only  answer  you  mean 
to  give  to  that  question  ?  .^.  "  I  have  given,  and  will  still  give  every  diligence 
to  make  up  my  balance-sheet  as  soon  as  possible,  the  accounts  being  v«ry  volu- 
minous, and  therefore  I  could  not  do  it  before.**  Upon  this  the  defendant  was 
committed  for  not  giving  satisfactory  answers.  The  learned  judge  was  of  opi- 
nion, at  the  trial,  that  the  defendants  were  not  justified  in  committing  the  bank- 
rupt ;  he,  however,  reserved  the  question  for  the  opinion  of  the  court,  whether, 
under  the  circumstances,  the  commitment  was  lawful.  The  jury  found  a  ver- 
dict for  the  plaintiff;  damages,  200/.  A  rule  nisi  for  entering  a  nonsuit  having 
been  ^obtained  in  last  Michaelmas  term, 

Adolphus  and  F,  PoUoek  now  showed  cause.  The  defendants  were  not 
justified  in  committing  the  plaintiff  to  prison  under  the  circumstances  of  this 
case.  By  the  5  Geo.  2,  c.  30,  s.  16,  the  commissioners  of  bankrupt  are  author- 
ized to  commit  the  bankrupt  to  prison  in  three  cases  only,  viz.,  where  he  refuses 
to  answer,  or  does  not  answer  to  the  satisfaction  of  the  commissioners,  or  re- 
fuses to  sign  his  examination.  Here  the  ground  of  commitment  was,  that  the 
bankrupt  refused  to  produce  a  balance-sheet  That  is  not  a  case,  therefore, 
within  the  statute ;  and  the  defendants  were  not  justified  in  their  commitment 
It  is  true  that,  by  s.  4,  the  bankrupt  is  bound  to  assist  the  assignees  in  making 
up  his  accounts ;  but  if  he  refuses  so  to  do,  the  commissioners  have  no  power 
to  commit  him.  The  circumstance  of  the  bankrupt,  in  this  case,  having  pro- 
^afiOl  mised,  from  time  *to  time,  to  prepare  a  balance-sheet,  cannot  give  to  the 

^  commissioners  a  power  of  commitment,  which  they  did  not  otherwise 
possess  ;  besides,  the  proposition  of  a  balance-sheet  never  proceeded  from  him, 
but  from  the  commissioners. 

Marry  at  ^  Gaadee,,  Montague  and  Wilde,  contrft.  The  bankrupt  was  in 
fact  committed  in  this  case  for  refusing  to  answer  questions  lawfully  put  to  him 
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in  order  to  obtaiB  a  fuB  and  true  disdoMue  of  his  estate  and  efiects»  within  te 
pngHk^ing  of  5  Geo.  2,  e.  30.  By  s.  1,  he  is  bound  to  make  such  fiiU  and  true 
disclosoie  of  his  estate  and  eflbcts,  even  vrithout  any  questions  being  pot  to  him 
by  the  oomnissioners  for  that  purpose.  It  is  clear,  however*  that  the  commis* 
sioneni  may  lawfully  put  such  questions  to  him,  and  if  he  does  not  give  satisfac- 
tory answers,  that  they  may  commit  If,  therefore,  in  this  case  the  commission- 
ers had  asked  him,  upon  interrogatories,  of  what  his  estate  and  effects  consisted, 
what  debts  were  due  to  and  from  him,  what  his  capital  originally  was,  and  what 
his  expenditure  had  been,  he  would  have  been  bound  to  give  satisfactory  an- 
swers to  such  questions.  A  balance-sheet,  in  fact,  contains  a  statement  in 
writing  which  would  form  answers  to  such  questions.  The  bankrupt  here,  in 
his  examinati<Mi,  represented  an  account  in  writing  to  be  absolutely  necessary, 
in  order  to  enable  him  to  give  a  full  disclosure  of  his  estate,  and  he  promised, 
from  time  to  time,  to  produce  a  balance-sheet.  The  reasons  given  by  him,  from 
time  to  time,  for  not  producing  it,  are  unsatisfactory.  Stanley  Giddard^s  (a) 
case  is  an  authority  to  show,  £at  the  bankrupt,  having  consented  to  give  a  bar 
lanoe-sheet,  *is  bound  to  produce  it.  The  bankrupt,  therefore,  in  this  rmoan 
ease,  not  having  given  satisfactory  answers  to  the  question  put  to  him  ^ 
by  the  commissioners,  relative  to  his  producing  a  balance-sheet,  in  effect  has 
declined  to  answer  questions  lawfully  put  to.  lum  by  them,  relative  to  the  dis- 
closure of  his  estate  and  effects.  They  were,  therefore,  justified  in  committisg 
him.  The  statute  itself  dearly  contemplated  that  the  discovery  of  the  estate 
and  effects  to  be  given  by  the  bankrupt  should  be  in  writing :  for  the  fifth  sec- 
tion enables  him  to  inspect  his  books,  and  to  take  with  him  two  persons  to  make 
extracts  from  thence,  the  better  to  enable  him  to  make  a  full  and  true  disdosore 
and  discovery  of  his  estate  and  effects ;  and  the  sixth  section,  which  provides 
for  the  case  of  the  bankrupt's  being  in  prison,  directs  that  the  assignees  shall 
appoint  one  or  more  persons  to  attend  him,  from  time  to  time,  and  produce  to 
him  his  books,  papers,  and  writings,  in  order  to  prepare  his  last  discovery  and 
examination,  according  to  the  directions  before  mentioned,  a  copy  whereof,  viz., 
(of  his  last  discovery  and  examination,)  tiie  assignees  shall  apply  for,  and  the 
bankrupt  shall  deliver  to  them,  ten  days  at  least  before  his  last  examination. 
It  is  clear,  therefore,  that  in  the  case  of  the  bankrupt  being  in  prison,  he  is  bound 
to  furnish  to  the  assignees  an  account  in  writing  of  his  estate  and  effects ;  and 
that  affords  a  very  strong  argument  that  the  discovery  required  to  be  made  by 
the  first  section  should  be  in  writing.  Where,  indeed,  a  bankrupt  has  been 
eoncenied  in  extensive  commercial  dealings,  he  can  hardly  make  a  fuU  and  tnie 
disclosure  of  his  estate  and  effects,  without  reducing  it  into  the  form  of  a  wriuen 
statement,  or,  in  other  words,  without  producing  a  *balance-6heet;'  and  rMgi 
if  the  production  of  a  balance-sheet  be  absolutely  necessary,  in  order  ^ 
to  enable  him  to  make  the  disclosure  of  his  estate  required  by  the  first  section, 
he  is  bound  to  produce  it.  It  has  been  the  invariable  practice,  for  a  series  of 
years,  to  require  an  account  in  writing  from  the  bankrupt,  as  appears  by  the 
appendix  to  Mr.  Green's  Treatise  on  the  Bankrupt  Laws,  published  in  1780, 
p.  432. 

Abbott,  C.J.  I  am  of  opinion  that  the  rule  for  entering  a  nonsuit  must  be 
made  absolute.  The  question  is  not  whether  a  bankrupt  is  bound  generally  to 
deliver  to  the  commissioners  an  account  in  writing  of  his  estate  and  effects,  bat 
whether,  under  the  circumstances  of  this  case,  it  appears,  on  the  whole  matter  be- 
fore us,  that  the  bankrupt  has  declined  or  refused  to  give  answers  to  lawful  ques- 
tions propounded  to  him  by  the  commissioners,  with  a  view  to  the  discovery  and 
disclosure  of  his  estate  and  effects.  Upon  the  whole,  I  am  of  opinion,  that  he  has 
declined  to  give  satisfactory  answers  to  such  questions.  It  appears  to  me,  from 
a  careful  review  of  all  the  provisions  of  the  statute  of  the  5  Geo.  2,  c.  30,  that 
the  I^slature  contemplated  that  the  bankrupt  should  deliver  to  the  oommis- 
{•)  Thii  case  came  on  before  the  Lord  ChanoeUor,  in  Michaelmas  term,  1890. 
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sionera  an  account  in  writing^  of  his  estate  and  effects.  The  statutes  hefore  the 
time  of  James  the  Firat  are  silent  as  to  any  examination  of  the  bankrupt;  but 
by  the  Idth  of  Eliz.  c.  7^  s.  2,  the  persons  acting  under  the  lord  chancellor's 
commission  had  an  absolute  power  over  the  body  as  well  as  the  estate  of  the 
bankrupt,  and  they  could  therefore  exercise  that  power,  to  compel  him  to  do  all 
^3621  ^^^  ^^^  should  think  necessary  to  obtain  knowledge  of  *his  estate. 

-^  By  the  statute  of  1  James,  c.  15,  s.  7,  it  is  made  lawful  for  the  commis- 
sioners to  examine  the  offender  (as  he  is  called)  upon  interrogatories  touching 
his  lands,  tenements,  goods,  chattels,  debts,  &c«,  as  may  tend  to  disclose  his . 
estate,  secret  grants,  conveyances,  &c. ;  and  by  the  next  section,  they  (if  he 
refuses  to  answer)  have  authority  to  commit  him,  until  he  shall  better  conform 
him.  Now  if  the  matter  had  rested  on  that  statute  alone,  it  would  be  difficult 
to  say  that  he  was  bound  to  give  in  a  written  account,  for  it  imports  only  thai 
he  is  to  answer  interrogatories.  By  the  5  Geo.  2,  c.  30,  s.  1,  which  was  made 
for  the  further  prevention  of  frauds  committed  by  bankrupts,  he  is  required 
to  surrender  himself,  and  submit  to  be  examined,  and  on  such  his  examinationt 
fully  and  truly  to  disclose  and  discover  all  his  effects  and  estate,  real  and  per- 
sonal, and  how  and  in  what  manner,  and  to  whom  and  upon  what  consideratiout 
and  at  what  time  or  times  he  has  disposed  of,  assigned,  or  transferred  any  of  his 
goods,  wares,  merchandises,  moneys,  or  other  estate  and  effects  (and  all  books, 
papers,  and  writings  relating  thereunto,)  of  which  he  was  possessed,  or  in  or  to 
which  he  was  any  ways  interested  or  entitled,  or  which  any  person  had  in  trust 
for  him,  or  for  his  use,  at  any  time  before  or  after  the  issuing  of  the  said  com* 
mission,  or  whereby  such  pennon  or  his  family  or  families  hath  or  have,  or  may 
have  or  expect  any  profit,  benefit,  or  advantage  whatsoever.  If  he  makes  a  wilM 
concealment,  to  the  amount  of  20/.,  then  he  is  guilty  of  a  capital  offence.  Now 
the  words  **  disclose  and  discover'*  import  a  communication  relative  to  his  estate 
and  effects  to  be  made  by  him,  without  any  particular  inquiry  on  the  part  of 
*3631  ^^^  ^  whom  he  makes  the  disclosure ;  and  in  order  *that  the  assignees 

•^  may  kndw  that  he  does  make  a  full  and  true  disclosure,  they  are  author- 
ised, by  the  fourth  section,  to  require  him  to  attend  them,  to  assist  them  in 
making  out  the  accounts  of  his  estate  and  effects.  The  object  is,  that  the 
assignees  may  not  be  compelled  to  take  blindly  such  account  as  he  thinks  fit 
to  give  them,  but  that  he  shall  come  to  them  to  make  it  out  in  their  presence, 
which  may  be  a  check  on  him.  The  fifth  section  is  compulsory  on  the  assignees, 
and  in  fiivour  of  the  bankrupt.  For  by  that  it  is  enacted,  that  the  bankrupt 
shall  be  at  liberty  to  inspect  his  books,  papers,  and  writings,  and  to  bring  with 
him  two  persons,  at  any  one  time,  to  make  such  extracts  and  copies  from  thence 
as  he  thinks  fit ;  and  this  is  to  be  done,  the  better  to  enable  him  to  make  a  fiiU 
and  true  discovery  and  disclosure  of  his  estate  and  effects.  He  has  therefore 
given  to  him  the  power  of  examining  his  own  books,  in  order  that  he  may  be 
enabled  to  make  out  his  accounts,  so  as  to  make  a  full  and  true  discovery  and 
disclosure  of  his  estate  and  effects ;  and  this  rather  imports  that  -this  disclosure 
should  be  in  writing.  The  sixth  section  is  more  explicit  on  this  subject,  and 
provides,  that  in  case  the  bankrupt  is  in  execution,  or  cannot  be  brought  before 
the  commissioners,  the  commissioners  shall  from  time  to  time  attend  the  bank- 
rupt and  take  his  discovery;  and  the  assignees  shall  have  power  and  are  required 
to  appoint  one  or  more  persons  to  attend  him  in  prison  from  time  to  time,  and 
to  produce  to  him  his  books,  papers,  and  writings,  in  order  to  prepare  his  last 
discovery  and  examination,  (which  words,  it  is  to  be  observed,  are  thus  classed  ' 
together,)  «« according  to  the  directions  before  mentioned ;  a  copy  whereof  (Uiat 
*3IU1  *^'  ^^  ^^^  ^^  discovery  and  examination,)  the  assignees  of  the  estate  shall 
-J  Apply  for ;  and  the  bankrupt  shall  deliver  the  same  to  them  or  to  their  order, 
ten  days  at  least  before  such  last  examination.  Now  it  is  impossible  to  under* 
stand  this  section  in  any  other  way  than  as  sa3ring,  that  the  discovery  of  the  bank* 
rapt's  estate  should  be  in  writing ;  for  the  bankrupt,  if  in  prison,  is  entitled  to  be 


520  Davie  v.  Mitford.  E.  T.  1821.  [364 

attended  by  one  or  more  persons,  who  are  to  produce  to  him  his  books,  in  order 
tfiat  he  may  prepare  his  last  discovery,  viz.,  the  discovery  of  his  estate,  which 
must  be  in  writing  (because  the  assignees  are  entitled  to  have  a  copy  of  it,)  and 
ready  ten  days  before  he  comes  up  for  his  last  examination,  in  order  to  give  them 
an  opportunity  of  considering  it,  and  putting  such  questions  as  may  be  thought  ne- 
cessary, respecting  those  items  which  he  may  think  fit  to  put  in  that  account 
The  sixteenth  section  authorizes  the  commissioners  to  examine  the  bankrupt,  as 
well  by  word  of  mouth  as  on  interrogatories  in  writing,  touching  all  matters  re- 
lating to  his  trade,  dealings,  estate,  and  effects,  and  to  take  down,  or  reduce  into 
writing,  the  answers  of  verbal  examinations  of  every  such  bankrupt  had  or  taken 
before  them  as  aforesaid ;  which  examination,  so  taken  down,  or  reduced  into 
writing,  the  party  examined  shall  sign  and  subscribe.  And  in  case  any  such  bank- 
rupt shall  refuse  to  answer,  or  shdl  not  fully  answer,  to  the  satisfaction  of  the 
commissioners,  all  lawful  questions  put  to  him  by  the  said  commissioners,  as  well 
by  word  of  mouth  as  by  interrogatories  in  writing,  or  shall  refuse  to  sign  and  sub- 
scribe his  examination,  so  taken  or  reduced  into  writing  as  aforesaid,  (not  having 
a  reasonable  objection  either  to  the  wording  thereof,  *or  otherwise  to  be  rMge 
allowed  by  the  commissioners,)  they  may  commit  him.  That  section  con-  *- 
tains  the  specific  power  of  examination,  together  with  the  authority  to  coounit 
if  satisfactory  answers  are  not  made  to  such  lawful  questions  as  may  be  pro- 
pounded to  him.  This  I  think  is  a  summary  view  of  all  those  provisions  of 
th6  statute  that  relate  to  the  subject  now  before  the  court  Takmg  the  whole 
together,  it^ieems  to  me  clear  that  the  legislature  does  contemplate  that  the  bank- 
rupt shall  furnish  to  the  commissioners  some  written  disclosure  or  discovery  of 
his  estate  and  efiecis ;  and  the  uniform  practice  has  been  conformable  to  this 
construction  of  the  statute.  For  it  appears  by  Mr.  Green's  treatise  on  the  Bank- 
rupt Laws,  that  it  has  been  usual  for  &e  bankrupt  to  give  in,  at  his  last  examina- 
tion«  some  written  account  of  his  estate  and  effects.  That  which  is  called  the 
balance-sheet  contains  only  the  summary  of  his  estate  and  effects,  specifying 
what  debts  are  due  from  him,  what  effects  he  then  possesses,  in  addition  to  debts 
which  are  due  to  him,  what  he  has  expended,  what  his  capital  was,  how  that 
has  been  laid  out  so  as  to  account  for  die  reason  of  his  becoming  a  bankrupt 
All  these  matters  are  exceedingly  important,  with  the  view  to  the  certificate 
which  is  afterwards  to  be  granted  to  him.  The  question  then  is,  whether  this 
bankrupt  has  not  declined  to  answer  questions  lawfully  put  to  him  respecting 
the  account  in  writing,  which  he  was  bound  to  deliver.  It  appears  in  this  case, 
that  on  the  examination  of  the  14th  November,  the  bankrupt  was  asked  by  the 
commissioners,  '*  Where  is  your  balance-sheet  ?"  in  other  words :  You  have  come 
to  pass  ypur  last  examination,  are  you  prepared  with  an  account  in  writing  of  your 
estate  and  effects  T  The  answer  is, "  I  have  none  prepared." — •"  Where  rtoag 
is  the  statement  of  your  property?"  (which  is  the  same  thing  as  ^ 
the  balance-sheet) — *•  Have  you  not  got  it !"— *«  No."— ^  Why  not  ?"— *tf. 
•'  Having  committed  no  act  of  bankruptcy,  I  think  I  am  not  bound  to  prepare 
it" — Q,  *•  Do  you  wish  this  meeting  to  be  adjourned  for  a  fortnight,  that  you 
may  prepare  a  statement  of  your  accounts  ?"---M/f .  ^  I  beg  leave  to  repeat  my 
protest  against  the  validity  of  this  commission :  I  cannot  be  prepared  within  the 
term  mentioned ;  but  if  the  examination  is  adjourned  for  a  sufficient  period,  I 
am  ready  to  furnish  the  assignees  with  any  information  in  my  power  respecting 
the  estate  and  effects  without  prejudice,  and  will  prepare  my  account"  Now 
the  allegation  that  he  was  not  prepared^  because  he  intended  to  dispute  the  com- 
mission, is  no  reason  for  not  making  a  disclosure  of  his  estate  and  effects.  If 
there  be  good  reason  for  disputing  a  commission,  or  for  suspending  a  disclosure 
and  discovery,  until  the  validity  of  the  commission  shall  have  been  tried,  the 
authority  of  the  great  seal  would,  on  proper  application,  be  exercised  for  that 
purpose.  The  bankrupt,  however,  adopts  the  balance-sheet  as  the  best  mode 
of  giving  the  account  required  of  his  estate  and  effects ;  for  he  promises  to  pre- 
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pare  it,  if  time  be  given.  Then  time  is  given  to  him.  On  the  5th  December, 
a  second  examination  takes  place ;  and  he  is  asked  if  he  has  got  a  statement  in 
writing ;  but  he  says,  he  is  not  prepared  to  make  a  full  disclosure,  and  prays 
time  till  the  5th  of  January  next,  within  which  time  he  binds  himself  to  make 
up  the  accounts.  Time  is  given  till  the  10th  of  August.  At  each  meeting  the 
inquiry  is  made,  '<Are  you  ready  with  that  account  in  writing  which  yon  have 
originally  said  you  would  give  us,  and  which  by  law  you  certainly  ought  to  give 
*367l  ^^'  ^^^^^  y^^  *have  reasonable  excuse  ?'*     He  is  not  ready.     Some 

-^  questions  are  put  to  him  as  to  his  estate.  He  is  asked,  *'  Do  you  know 
whether  your  debts  or  your  credits  are  10,000/.  or  15,000/.  ?" — *«  I  really  can 
not  tell,  without  the  account  in  writing."  When  questions  are  put  to  draw  ^m 
him  answers  as  to  his  estate  and  effects,  he  answers,  he  cannot  tell  without  the 
account  in  writing,  which  he  had  before  promised  to  make  out  as  the  most  con- 
venient manner  of  making  that  disclosure  which  the  law  requires.  From  time 
to  time,  frivolous  excuses  are  made ;  and  in  the  whole  interval  not  one  single 
step  is  taken  by  the  bankrupt  towards  the  accomplishment  of  that  object,  which 
he  had  originally  said  he  would  accomplish,  which  the  legislature  manifestly 
intended  should  be  obtained  from  a  bankrupt,  and  which  the  ordinary  practice 
required.  I  view  the  whole,  considering  it  only  as  one  examination.  I  am 
clearly  of  opinion,  that  the  bankrupt  has  refused  and  declined  to  give  answers 
to  those  lawful  questions  that  were  propounded  to  him  by  the  commissioners, 
in  order  to  obtain  a  disclosure  and  discovery  of  his  estate  and  effects.  I  think, 
therefore,  that  the  defendants  were  justified  in  committing  him,  and  that  the 
rule  for  a  nonsuit  should  be  made  absolute. 

Batlet,  J.  The  original  impression  on  my  mind  in  this  case  was,  tfiat  the 
commissioners  had  exceeded  their  authority,  in  requiring  a  balance-sheet  from 
the  bankrupt,  and  that  continued  to  be  my  opinion,  until  a  very  late  period  of 
the  argument.  But  now  that  my  attention  has  been  fuUy  called  to  the  different 
clauses  of  the  5th  Greo.  2,  c.  80, 1  am  satisfied  that  the  commissioners,  in  this 
case,  have  required  no  more  from  the  bankrupt  than  they  were  warranted  in 
^3681  ^^^'^'  ^^^  ^^^^  *^®  bankrupt  has  declined  to  answer  questions  lawfully 

J  put  to  him.  The  first  clause  of  the  5th  Geo.  2  directs,  •'that  the  bank- 
rupt shall  fully  and  truly  disclose  and  discover  all  his  estate  and  effects,  real 
and  personal;"  and  on  his  examination,  he  is  to  deliver  up  his  books  and 
writings.  That  clause  is,  however,  perfecdy  silent  as  to  the  question  whether 
there  is  to  be  a  discovery  or  disclosure  in  writing  made  by  the  bankrupt.  The 
6th  section  provides  for  the  case  where  the  bankrupt  has  not  access  to  his  own 
books,  and  directs  that  those  books  shall  be  carried  to  him ;  and  that  ^  in  that 
case  he  shall  prepare  his  last  discovery  and  examination,  according  to  the  direc- 
tions before  mentioned."  Now  there  are  no  directions  btforo  mentioned,  ex- 
cept as  to  the  discovery  and  disclosure  expressly  pointed  out  and  provided  for 
by  the  first  section.  The  sixth  section  then  proceeds,  **  a  copy  whereof,"  (that 
is,  of  that  last  discovery  and  examination,  according  to  the'  direction  before 
mentioned,^  «*  the  assignees  of  the  estate  shall  apply  for,  and  the  bankrupt  shall 
deliver  to  ttiem,  or  their  order,  ten  days  at  least  before  his  last  examination." 
If  the  bankrupt  is  therefore  in  custody,  and  if  the  books  are  carried  to  him, 
under  the  provisions  of  the  sixth  section,  he  is  bound  to  make  a  discovery  and 
disclosure  of  his  estate,  in  order  that  he  may  be  able  to  furnish  a  copy  of  that 
discovery,  for  his  examination ;  and  for  that  purpose,  it  is  quite  clear  that  it 
must  be  in  writing ;  and  that  raises  a  very  strong  aigument,  that,  under  the  first 
section,  the  disclosure  and  discovery  which  he  is  to  supply  to  the  commis- 
sioners, is  also  to  be  in  writing.  For  the  purposes  of  this  case,  it  is  not  neces- 
sary to  lay  down,  as  a  general  rule,  that  the  bankrupt  shall  in  all  cases  be 
*3fi01  <^o°^P^^^®<^  ^^  make  such  ^disclosure  and  discovery  in  writing,  because 

-J  here  the  bankrupt  himself,  from  time  to  time,  describes  that  mode  of 
proceeding  as  necessary,  for  the  purpose  of  making  his  disclosure  and  discovery. 
VOL.  VI.  66  2x2 
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He  therefore  accedes  to  the  application  for  a  disclosure  and  discoTery  in  that 
vrajf  as  being  the  mode  best  adapted  to  the  purpose.  Supposing,  however, 
that  ihfi  commissioners  have  not  strictly  a  right  to  insist  upon  a  discovery  in 
writing,  and  that  the  bankrupt  might  refuse  to  furnish  it ;  then  he  must  give 
such  a  disclosure  and  discovery  as,  under  all  the  circumstances,  he  may  be 
capable  of  giving ;  and  if  he  gives  it  by  word  of  mouth,  it  must,  at  all  events, 
be  as  complete  and  full  a  disclosure  acT  if  it  had  been  in  writing.  He  is  bound, 
under'  the  first  section,  to  prepare  himself,  at  the  time  when  the  commissioners 
are  to  meet,  to  make  a  full  disclosure ;  and  if  he  cannot  do  that  without  writing, 
then  it  must  be  done  in  writing.  It  occurred  to  me  at  one  period,  that  it  might 
be  a  hardship  on  a  bankrupt,  to  force  him  from  time  to  time  to  be  going  through 
a  very  long  and  laborious  investigation,  when  he  might  not  have  the  means  of 
supporting  himself  during  the  intermediate  period  of  time.  And  if  an  extraor- 
dinary case  of  that  description  were  to  occur,  I  haVe  no  doubt  but  that  the 
commissioners  (if  the  assignees  refused  the  bankrupt  the  means  of  subsistence) 
would  think  that  a  reasonable  excuse  for  the  disclosure  not  having  been  made 
at  any  of  the  periods  appointed  for  that  purpose,  and  would  from  time  to  time 
enlarge  the  period,  until  the  assignees  and  creditors  should  consent  to  furnish 
the  means  of  subsistence  to  the  bankrupt  in  that  intermediate  time.  That  ob- 
servation gets  rid  of  a  difficulty  which  once  pressed  on  my  mind.  It  seems  to 
me,  that  it  is  the  duty  of  the  bankrupt,  ^before  the  period  of  time  fixed  rmvjA 
for  his  last  examination,  to  put  himself^  in  a  situation  to  disclose  every  ^ 
thing  which  the  first  section  of  the  act  requires ;  and  that  if  it  be  essential  that 
he  should  have  written  documents,  in  order  fully  to  do  so,  he  should  get  those 
written  documents  prepared.  Since  the  passing  of  the  statute,  the  uniform 
practice  has  been,  at  the  last  examination,  for  the  commissioners  to  ask  the 
bankrupt  for  a  balance-sheet,  or,  in  other  words,  for  a  discovery  and  disclosure 
in  writing  of  his  estate  and  effects,  When  the  commissioners,  at  the  first 
meeting,  asked  the  bankrupt  for  his  balance-sheet,  if  he  had  refused  to  give  a 
written  account,  they  might  have  called  upon  him  then  to  make  the  same  dis- 
closure which  a  balance-sheet  would  exhibit.  They  might  have  asked  him  of 
what  his  estate  consisted,  how  he  had  disposed  of  all  the  property  which  he 
possessed  before  the  bankruptcy,  and  what  debts  were  due  to  and  from  him ; 
and  they  might  then  have  reduced  these  answers  into  writing.  Instead  of  that, 
however,  the  bankrupt  agrees  to  prepare  a  balance-sheet ;  and  in  many  of  his 
answers,  describes  an  account  in  writing  as  absolutely  necessary  to  make  a  full 
and  true  disclosure  of  his  estate ;  for  he  says  he  cannot  tell  how  much  his  debts 
or  credits  are,  till  his  accounts  are  made  up.  I  think,  therefore,  that  the  non- 
production  of  a  balance-sheet,  after  so  many  adjournments  of  the  last  examina- 
tion, and  ailer  he  had  frequently  promised  to  prepare  one,  was,  in  fact,  declinin|r 
to  answer  what  his  estate  and  efiects  were.  If  the  bankrupt  had  refused  to 
answer  the  questions.  Of  what  do  your  estate  and  efi^ects  consist  ?  how  do  you 
account  for  the  amount  of  your  debts  ?  what  is  due  to  you  ?  what  is  due  from 
you  ?  I  should  have  had  no  doubt  that  he  would  have  refused  to  answer  ques- 
tions lawfully  put  to  *him,  within  the  16th  section  of  the  5  Geo.  2,  c.  r^^^ 
30.  I  think  his  neglect  to  produce  the  balance-sheet  is  substantially  the  L 
same  as  if  he  had  refused  to  answer  those  questions.  On  that  ground,  there- 
fore, I  think  that  the  commissioners  were  justified  in  committing  him,  and  Uiat 
judgment  of  nonsuit  ought  to  be  entered. 

Best,  J.  It  is  not  necessary  for  us  in  this  case,  to  decide  whether  commis- 
sioners have  a  right  to  require  a  balance-sheet,  because  it  is  clear  from  God» 
dareTs  case,  that  if  the  bankrupt  chooses  to  submit  to  this  as  a  mode  of  exami- 
nation, when  once  he  has  so  submitted,  he  must  conform  to  it  Now  I  am 
quite  clear,  on  looking  at  the  evidence,  that  he  did  submit  himself  to  this  mode 
of  examination ;  for  he  states,  «If  you  will  give  me  till  such  a  time,  I  will  pre- 
pare my  balance-sheet."     In  consequence  of  his  giving  that  answer,  the  com- 
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miMionen  might  avoid  putting  certain  questions  which  would  have  been  put  if 
he  had  not  chosen  to  give  an  answer  in  writing  instead  of  an  answer  by  parol. 
I  am  of  opinion,  therefore,  tliat  whether  the  commissioners  had  authority 'or 
not,  under  this  act  of  parliament,  to  require  a  balance-sheet,  as  this  man  has 
consented  to  furnish  a  balance-sheet,  he  was  bound  to  do  it ;  and  that  not  having 
given  a  satisfactory  reason  for  his  neglecting  to  do  so,  the  defendants  were  jus- 
tified in  committing  him.  Looking  at  all  the  provisions  of  the  5  Geo.  2,  c.  30, 
and  the  constant  practice  which  has  prevailed  firom  the  time  of  passing  that  act 
to  the  present,  I  have  no  doubt  that  where  it  is  fit,  from  the  nature  of  the  con- 
cerns oi  the  bankrupt,  that  a  balance-sheet  should  be  produced,  the  commis- 
sioners may  require  it.  The  statute  of  James  authorizes  the  commissioners  to 
*a72l  examine  the  bankrupt  *upon  interrogatories  touching  his  lands,  ^.,  and 

•^  such  other  things  as  may  tend  to  disclose  his  estate.  That  imports  ex- 
aminatiop  by  question  and  answer.  But  the  statute  of  the  5  Geo.  2,  c.  30,  s.  1, 
goes  much  further,  and  compels  the  bankrupt  to  submit  to  be  examined,  and  upon 
such  his  examination  fully  and  truly  to  disclose  and  discover  all  his  estate  and 
efiects.  By  that  section  of  the  statute,  therefore,  the  bankrupt  is  bound  to  make 
this  discovery,  whether  any  questions  are  put  to  him  in  that  respect  or  not ;  and 
if  that  full  and  true  disclosure  cannot  be  made  without  writing,  he  is  bound  to  fur- 
nish it  in  writing,  and  the  commissioners  are  bound  to  require  it.  The  uniform 
practice  certainly  has  b^en  to  require  such  a  balance-sheet  of  the  bankrupt ;  and 
it  appears  to  me  that  such  practice  is  well  warranted  by  the  sound  construction 
of  this  act  of  parliament ;  for  by  section  4th  the  bankrupt  is  to  attend,  in  order 
to  assist  the  assignee  in  making  out  the  account  of  his  estate.  By  the  5th  sec- 
tion he  is  authorized  to  inspect  his  books,  and  to  take  two  persons  with  him  to 
make  such  extracts  and  copies  as  he  shall  think  fit,  the  better  to  enable  him  to 
make  a  full  and  true  discovery  and  disclosure  of  his  estate  and  effects.  Now 
the  circumstance  of  his  being  authorized  to  make  extracts  and  copies  from  his 
books,  ^.,  rather  imports  tiiat  the  disclosure  afterwards  to  be  made  should  be 
in  writing.  The  6th  section,  however,  ^mbst  puts  it  beyond  all  doubt,  that 
such  extracts  and  copies  taken  from  his  books  are  allowed  him  for  the  express 
purpose  of  making  a  full  and  true  disclosure  of  his  estate  and  effects  in  writing; 
for  it  provides,  that  in  case  the  bankrupt  be  in  prison,  the  assignees  shall  appoint 
one  or  more  persons  to  attend  the  bankrupt  from  time  to  time,  and  to  produce 
m^o-i  ^  ^n^  ^ts  books,  ^papers  and  writings,  in  order  to  prepare  his  last  dis- 

-^  covery  and  examination,  according  to  the  directions  before  mentioned ; 
a  copy  whereof  the  assignees  shall  apply  for,  and  the  bankrupt  shall  deliver  to 
them  ten  days  at  least  before  his  last  examination.  Now  it  is  clear,  therefore, 
that  the  discovery  required  by  this  section  must  be  in  writing,  for  if  not,  how 
could  any  copy  of  it  be  made  ?  The  first  section,  indeed,  does  not  in  express 
terms  require  the  discovery  then  mentioned  to  be  in  writing.  It  seems  to  me, 
however,  that  under  that  section  the  commissioners  may,  in  their  discretion, 
require  the  bankrupt  to  make  such  discovery  in  writing  or  by  parol,  according 
to  the  circumstances  of  each  particular  case.  Upon  the  whole,  I  am  of  opinion 
that  the  bankrupt's  neglect  to  produce  a  balance-sheet  is  substantially  a  refusal 
to  give  answers  to  questions  lawfully  put  to  him  by  the  commissioners  relating 
to  the  discovery  of  his  estate  and  effects,  and  that  the  defendants  were  there- 
fore justified  in  committing  him,  and,  consequenUy,  that  this  rule  for  entering  a 
nonsuit  must  be  made  absolute. 

Rule  absolttte.(a) 
(a)  Holroyd,  J.,  was  absent. 


♦874]  •JELL  V.  DOUGLAS. 

In  assumpsit  by  one  of  two  surviving  partners,  the  &ct  of  the  plaintifTbeinff  turviTing  partner 
must  be  stated  in  the  declaration ;  and  therefore  a  count  for  goods  sold  oy  him  to  the  ds- 
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fendant  is  not  supported  by  proof  that  the  goods  were  sold  by  the  pUintiff  said  his  docessed 
partner. 

Assumpsit  for  goods  sold  and  delivered  by  Jell  to  the  defendant  Plea,  gene- 
ral issue.  At  the  trial,  before  Abbott,  C.  J.,  at  the  last  Summer  assizes  for  the 
county  of  Kent,  the  proof  was,  that  the  goods  were  sold  to  the  defendant  by  the 
plaintiff  and  his  son,  who  were  in  partnership.  The  son  had  died  before  the 
commencement  of  this  action.  It  was  contended  that  this  was  a  variance, 
inasmuch  as  the  contract  stated  in  the  declaration  was  with  the  plaintiff  alone ; 
whereas  that  given  in  evidence  was  with  the  plaintiff  and  another.  Abbott, 
C.  J.,  reserved  the  point,  and  directed  the  jury  to  find  a  verdict  for  the  plaintiff, 
with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi  for  that 
purpose  having  been  obtained  in  last  Michaelmas  term, 

Marryat  and  Chitty  now  showed  cause.  This  is  no  variance ;  for  the  mar 
terial  allegations  in  the  declaration  are  proved.  It  is  true  that  the  defendant  is 
indebted  to  the  plaintiff  alone  for  goods  sold  and  delivered  by  him.  They  are 
not  alleged  to  be  the  goods  of  the  plaintiff,  but  merely  that  they  were  sold  by 
him.  Slipper  v.  SttdttonCj  5  T.  R.  493,  is  an  authority  to  show,  that  a  debt 
due  to  the  defendant,  as  surviving  partner,  may  be  set  off  against  a  demand  on 
him  in  his  own  right ;  and  they  referred  to  the  note  of  Mr.  Seijt  Williams  to 
Cabbdl  V.  Vaughan^  1  Saund.  291  g,  *to  show  that  the  law  upon  this  ri^^^ 
subject  was  at  least  considered  by  him  as  very  doubtful.  1- 

^  Abbott,  G.J.  It  is  a  well-established  rule,  that  where  two  persons  are  joint> 
sellers  of  goods,  they  must  both  join  in  an  action  brought  to  recover  the  price. 
It  was  decided  in  Richards  v.  Heather,  1  B.  &  A.  29,  that  a  party  may  main- 
tain an  action  against  a  surviving  partner  without  describing  him  as  such ;  and 
the  reason  of  that  decision  was  mis,  that  if  the  partners  had  been  alive,  and  one 
only  was  sued,  that  circumstance  could  only  be  taken  advantage  of  by  plea 
in  abatement,  and  was  no  defence  upon  the  general  issue.  But  if  one  of  two  joint- 
contractors  sue,  both  being  alive,  that  is  a  variance,  and  a  good  defence  upon  the 
general  issue. (a)  It  seems,  therefore,  to  be  reasonable,  that  where  a  surviving 
joint-contractor  sues,  the  fact  of  his  being  survivor  should  appear  in  the  declara- 
tion. In  a  note  to  Webber  v.  TiviU,  2  Saund.  121,  n.  1,  Mr.  Seijt  Williams 
lays  it  down,  that  it  is  necessary  that  all  the  persons  with  whom  a  contract  has 
been  made,  if  living,  should  join  in  the  action,  and  if  any  of  them  are  dead,  that 
fact  should  be  stated.  From  my  own  experience  I  can  say,  that  that  has  been 
the  general  practice,  and  I  think  it  ought  not  to  have  been  departed  from  in  this 
instance.     The  rule  for  a  nonsuit  must  be  made  absolute. 

Rule  absolute. 

Gumey  and  Cotnyn  were  to  have  argued  in  support  of  the  rule. 

(a)  [1  Saund.  154  n,  291  f;  2  Mass.  Rep.  510;  6  ib.  462,  Baker  v.  JeweU;  2  Johns.  Cas. 
383,  Brant  v.  GeUtim  ;  16  Johns.  Rep.  34,  Dob  et  al.  v.  Halsey.] 


•WYNNEv^Bart,  v.  TYRWHITT.  [876 

Entries  in  a  steward's  book  above  thirty  years  old,  and  coming  from  the  proper  custody, 
are  admissible  in  evidence,  without  proving  the  handwriting  of  the  stewara.  SembUt  that 
the  rule  extends  to  all  written  documents  coming  from  the  proper  custody. 

This  was  an  action  of  trespass,  brought  by  the  pUiintiff  as  lord  of  the  manor 
of  Llanwest,  for  trespasses  committed  on  the  wastes  of  that  manor,  which  he 
claimed  as  lord.  The  defendant  set  up  tide  in  Mrs.  Eyton,  who  was  the 
owner  of  four  tenements  in  the  manor.  The  plaintiff  obtained  a  verdict  At 
the  trial,  before  Richardson,  J.,  the  books  of  the  stewards  of  the  manor  were 
produced,  from  the  year  1713  to  1787,  and  entries  therein,  of  receipts  of  renti 
read  in  evidence  on  the  part  of  the  plaintiff.  They  were  produced  by  the  then 
steward  of  Sir  Watkin  Williams  Wynne.  It  was  contended,  on  the  part  of  the 
defendant,  that  in  order  to  make  the  entries  in  the  steward's  book  of  the  year 
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17S7  admissible  eridence,  his  handwiitiiig  should  be  proved.  Richardson,  J.» 
OTerruled  the  objection,  on  the  ground  that  it  appeared  to  come  from  the  proper 
custody,  and  was  more  than  thirty  years  old.  A  rule  nisi  for  a  new  trial  having 
been  obtained  in  last  Michaelmas  term,  on  the  objection  taken  at  the  trial,  the 
conrt  called  upon 

Jervis  and  Chitty  to  support  the  rule.  They  contended  that  the  entries  in 
the  steward's  books  were  not  admissible  evidence  without  proof  of  his  hand- 
writing, and  the  fact  that  he  was  dead.  In  the  case  of  deeds,  indeed,  the  cir- 
cumstance of  their  being  thirty  years  old  dispenses  with  the  necessity  of  proof 
of  their  execution,  but  ^t  rule  does  not  extend  to  other  written  documents. 
*3771  *  ^^  Curiam.  The  rule  is  not  confined  to  deeds  or  wills,  but  ex- 
-^  tends  to  letters  and  other  written  documents  coming  from  the  proper 
custody.  It  is  founded  on  the  antiquity  of  the  instrument,  and  the  great  diffi- 
culty, nay,  impossibility  of  proving  the  handwriting  of  the  party  af&r  such  a 
lapse  of  time.(a)  (6) 

Rule'dischaiged. 

(a)  See  Sexy.  Ryton,  5  T.R.  259;  Fry  v.  IFiNNi,  Selw.  N.  P.  535 ;  Jhon  wi  Chapiw  rf 
Ely  T.  Stewart^  2  Atkyns,  44. 

(6)  [In  the  oaae  of  JaekMon  v.  Blantkan,  3  Johns.  Rep.  292,  Kent,  C.  J.,  says,  **  It  is  the 
accompanying  possession  alone  which  establishes  the  presumption  of  aathenticity  in  an 
deed.*'    See  also  9  Johns.  Rep.  169,  Dot  v.  PhelpB ;  10  ib.  475,  DO0  v.  CMqp6eU.l 


ATKINS  V.  PALMER. 

A  oommission  for  the  examination  of  witnesses  in  a  foreign  country,  directed  the  commission- 
ers to  examine  the  witnesses  on  inteitogatories,  and  to  reduce  the  examinations  into  writing 
in  the  English  lan^age,  and  send  the  same  to  England,  and  to  swear  an  interpreter  to 
interpret  the  depositions  of  such  witnesses  as  did  not  understand  the  English  langnago.  It 
appeared  by  the  return  that  the  depositions,  in  the  first  instance,  were  reduced  into  writing 
in  the  foreign  language,  and  translated  by  the  interpreter  into  the  English  language  within 
an  interval  of  six  weeks :  Held,  that  the  commission  was  well  executed  by  the  commis* 
sioners  returning  the  depositions  so  translated  into  the  English  language. 

This  cause  was  tried  before  Abbott,  C.  J.,  at  the  London  sittings  after  last 
Trinity  term.  The  only  question  was,  whether  a  commission  issued  out  of  the 
court  of  chancery  to  examine  witnesses  at  Leghorn  had  been  properly  executed, 
so  as  to  make  the  depositions  admissible  evidence  on  the  part  of  the  plaintiff. 
It  appealed  by  the  commission,  that  the  commissioners  were  authorized  to  exa- 
mine witnesses  upon  interrogatories,  and  to  take  such  their  examinations,  and 
reduce  them  into  writing  in  the  English  language  on  parchment,  and  then  to 
send  Che  same  to  England  with  a  certificate  in  what  manner  the  oath  was  ad- 
ministered to  such  witnesses  who  could  not  speak  or  understand  the  English 
language,  and  power  was  given  to  them  to  swear  an  interpreter,  well  and  truly 
^wQ-]  ^  inttrprei  the  *oath  and  interrogatories  which  should  be  administered 
^  and  exhibited  by  either  party  to  such  witnesses  who  did  not  understand 
die  English  language,  out  of  the  English  into  the  language  of  such  witnesses, 
and  also  to  interpret  dieir  respective  depositions  taken  to  the  said  interrogato- 
ries, out  of  the  language  of  such  witnesses  into  the  English  language.  The  de- 
positions were  returned  in  die  English  language  as  well  as  the  certificate,  on 
oath,  of  the  interpreter  that  he  was  acquainted  with  the  idioms  of  the  English 
and  Italian  languages,  and  that  he  had  faithfully  interpreted  to  the  witnesses  the 
interrogatories  and  cross  interrogatories,  and  that  he  had  made  a  true  and  faith- 
ful transioHan  of  their  depositions  from  the  Italian  originals  duly  signed  by  the 
respective  witnesses,  which  he  had  carefully  and  faithfully  engrossed  on  the 
parchment  containing  the  depositions,  and  that  he  had  also  truly  and  faithfully 
interpreted  the  oath  administered  to  the  witnesses.  It  appeared  by  the  return 
that  the  depositions  were  taken  on  the  20th  September,  1819,  and  the  certificate 
of  the  interpreter,  which  was  annexed  to  and  returned  as  part  of  the  return  to 
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the  commission,  was  dated  the  7th  November,  1819«  It  was  objected  at  ih» 
trial  that  these  depositions  were  not  admissible  in  evidence,  inasmuch  as  the 
commission  did  not  appear  to  be  well  executed,  for  the  original  depositions  were 
not  reduced  into  writing  in  the  English  language,  but  a  translation  from  them 
was  made  six  weeks  af^r  they  were  taken.  Abbott,  G.  J.,  held  the  evidence 
to  be  admissible,  but  gave  the  defendant  leave  to  move  to  enter  a  noramit  if  the 
court  should  be  of  a  different  opinion,  and  a  rule  nisi  for  that  purpose  having 
been  obtained  in  last  Michaelmas  term, 

*Marryat  and  Adams  now  showed  cause.  The  commissioners  were  r«4»A 
selected  by  the  respective  parties,  and  were  present  as  their  agents  at  ^ 
the  time  the  depositions  were  reduced  into  writing,  and  at  that  time  might  have 
objected  to  the  mode  of  proceeding.  The  parties  therefore,  by  their  agents 
having  acquiesced  in  it,  it  is  now  too  late  to  make  the  objection.  The  mode 
adopted  in  this  case  is  in  conformity  with  the  general  practice.  The  party  at 
all  events  ought  to  have  applied  to  the  court  of  chancery  to  suppress  tfie  dep(^ 
sitions. 

The  Soliciior^Gtneridi  Gutney  and  Campbell  contra.  This  commission 
was  not  weU  executed.  The  examination  of  the  witnesses  ought  to  have  been 
interpreted  at  the  time  it  was  taken.  Here  the  depositions  were  translated  into 
the  English  language  six  weeks  af^r  they  were  taken.  The  commission 
directed  that  the  examinations  should  be  reduced  into  writing  in  the  English 
language,  whereas  they  were  taken  in  the  Italian.  By  the  commission,  it  was 
directed  that  the  interrogatories  and  depositions  should  be  interpreted,  which 
means  that  the  oral  statement  should  be  rendered  into  the  Eng^sh  language  at 
the  time  it  was  taken.  In  this  case  it  was  rendered  into  the  En^h  Uinguage 
from  a  written  paper  six  weeks  afterwards,  which  is  a  mere  translation. 

Abbott,  G.  J.  The  question  before  the  court  is,  whether  it  appears  hy  the 
return  to  the  commission,  that  the  commissioners  have  duly  execut^  it  They 
are  persons  appointed  by  the  court  of  chancery  in  *consequence  of  a  r«3Qo 
selection  made  by  the  litigant  parties,  and  we  are  to  presume  that  they  ^ 
have  dischaiged  their  duty,  if  by  reasonable  interpretation  we  can  do  so.  We 
are  not  to  look  out  critically  for  objections,  nor  are  we  biindly  to  give  eredit  to 
all  they  have  done,  but  we  are  to  see  whether  they  have  substantially  dischaiged 
their  duty.  The  commission  in  the  first  place  directs  them  to  fake  the  examina- 
tions and  reduce  them  into  writing  in  the  English  lakiguage  on  parchment,  and 
to  send  them  to  the  court  of  chancery.  Now  that  cannot  be  understood  to 
mean  that  they  are  to  send  the  identical  paper  or  parchment  on  which  they 
make  their  minutes,  because  the  witnesses  may  occasionally  make  corrections  in 
their  testimony.  The  examinations  would  necessarily  be  first  taken  in  a  rcragfa 
manner,  and  would  ailerwards  be  fairly  copied  out  The  commission  then 
makes  a  distinction  between  English  and  foreign  witnesses,  for  as  to  the  latter, 
the  commissioners  are  directed  to  swear  an  interpreter,  well  and  truly  to  inter- 
pret the  oaths  and  interrogatories  administered  and  exhibited  by  either  party  to 
the  witnesses  who  do  not  understand  the  English  language,  out  of  the  English 
language  into  the  language  of  the  witness,  and  to  interpret  their  respective 
depositions  out  of  the  language  in  which  they  are  made  into  the  English  lan- 
guage. It  b  not  denied  that  the  interpreter  was  so  sworn,  neithor  is  it  suggested 
that  he  has  not  fairly  translated  what  the  witnesses  deposed,  but  the  objection 
is,  that  it  appears  by  the  certificate  of  the  interpreter,  that  the  translation  was 
made  six  weeks  afler  the  commission  was  taken,  and  that  we  are  to  collect  from 
thence,  that  he  did  not  translate  the  answers  of  &e  witnesses  as  the  examina- 
tions went  on,  *but  that  he  took  down  the  original  depositions  in  the  r^ogi 
Italian  language,  and  afterwards  translated  them  into  the  English  Ian-  ^ 
guage,  and  sent  them  here^  Supposing  however,  that  the  commissioners 
understood  the  language  in  which  the  witnesses  were  examined,  (which  we 
must  presume  they  did,)  and  that  they  were  satisfied  that  what  was  said  in 
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ItBlian  ma  faithfiilly  taken  down,  I  do  not  see  that  ^y  thing  more  was  required 
of  them  than  to  leave  it  to  the  interpreter  afterwards  to  render  upon  oath  the 
depositions  into  English,  which  he  appears  to  have  done.  I  think  therefore 
that  the  commission  has  been  well  executed,  and  consequently  that  this  rule 
oufllit  to  be  discharged. 

Batlkv,  J.  I  am  of  die  same  opinion.  The  commission  does  not  appear 
to  me  absolutely  to  require  that  the  depositions  of  the  witnesses  should  be  trans- 
lated at  the  time  they  are  taken.  The  commissioners  may  require  that  to  be  done 
if  they  think  fit ;  but  they  are  not  bound  so  to  do.  It  must  be  recollected  here, 
too,  that  the  commissioners  are  selected  by  the  litigant  parties,  and  by  adopting 
the  translation  returned,  the  commissioner  selected  by  the  defendant  says,  that 
he  is  satisfied  with  that  as  the  true  translation  of  the  depositions  made  by  the 
witnesses. 

Bb«t,  J.,  concurred. 

^  Rule  disdiaiged* 

«882]    «PULLIN6  and  Otiiers,  Assignees  of  LAYERS,  a  Bankrupt, 

V.  TUCKER. 

A  fraudulent  conveyance,  made  voluntarily  by  a  trader,  in  order  to  give  a  preference  to  parti- 
calar  peiaons  to  the  prejudice  of  his  general  creditors,  is  an  act  of  bankruptcy,  although  the 
bankrupt  8ttbfle9uently  continued  to  carry  on  his  trade  for  throe  years,  at  tfaiie  end  of  wmch 
time  a  commission  issued. 

Aeriolta  by  the  plaintiffs,  assignees  of  Layers,  a  bankrupt,  for  money  had  and 
received.  At  die  trial  before  Wood,  Baron,  at  the  Devon  Spring  ^sizes,  1820, 
the  question  was,  whether,  on  die  18th  of  December,  1816,  when  the  money 
sought  to  J)e  recovered  was  paid  to  the  defendant  by  the  bankrupt,  the  latter  had 
committed  an  act  of  bankruptcy  ?  The  defendant  was  thence  solicitor  of  the 
bankrupt  It  appeared  that  from  June,  1816,  to  January,  1817,  the  bankrupt 
was  in  insolvent  circumstances.  A  deed,  of  the  13th  December,  1816,  prepared 
by  the  defendant,  was  produced  on  the  part  of  the  plaintiff,  which  recited  that 
Thomas  Lavers  had  agreed  to  advance  the  bankrupt  800/.  William  Lavers 
had  agreed  to  lend  him  700/.,  and  one  Cranch  500/.,  and  the  advance  of  these 
sums  of  money,  and  the  receipt  of  them  by  the  bankrupt  was  declared  by  the 
deed  to  have  taken  place  at  the  time  of  the  execution,  thereof,  and  a  receipt  for 
those  sums  was  endorsed  on  the  back,  signed  by  the  bankrupt  and  witnessed 
by  the  defendant's  clerks.  The  deed  then  purported  to  convey  the  bankrupt's 
equity  of  redemption  in  several  premises  tiierein  mentioned,  in  order  thereby  to 
secu^  the  several  sums  so  stated  to  have  been  advanced,  and  such  further  sums 
as  then  were  or  should  thereafter  become  due  to  the  parties,  and  the  premises 
were  charged  with  such  demands  accordingly ;  and  the  deed  contained  several 
*d83l  P^^^^^  ^^  covenants  for  the  purpose  *of  making  such  charge  effectual. 
^  The  bankrupt  continued  to  carry  on  his  trade  until  the  27th  September, 
1819,  when  the  commission  issued.'  This  deed  was  found  by  the  messenger 
ID  the  commission  among  the  bankrupt's  papers.  Craneh,  one  of  the  persons 
named  in  the  deed,  was  called  as  a  witness,  and  stated,  that  though  he  was  a 
creditor  for  500/.,  the  deed  had  been  prepared  without  bis  knowledge,  and  that 
the  first  time  he  heard  of  it  was  at  a  meeting  of  the  commissioners  afWr  the 
bankruptcy.  The  subscribing  witness  proved  that  he  saw  no  money  paid  at 
die  time  when  the  deed  was  executed.  The  Lavers  mentioned  in  the  dee<l 
were  brothers  of  the  bankrupt.  The  leamd  judge  left  it  to  the  jury,  whether 
the  deed  of  the  18th  of  December,  1816,  was  not  a  fraudulent  conveyance,  vo« 
luntarily  made  by  the  bankrupt,  in  order  to  give  a  preference*  to  particular  per- 
sons, to  the  prejudice  of  his  general  creditors :  if  they  thought  it  was,  then  die 
learned  judge  was  of  opinion  that  it  was  an  act  of  bankruptcy,  and  would  entide 
the  plaitttifis,  as  assignees,  to  recover.     The  jury  found  for  the  plaintifis.    A 
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role  nisi  for  a  new  trial  having  been  obtained  in  last  Easter  tenoy  the  coart  now 
called  upon 

Moort^  Adam^  and  Bayly j  in  support  of  the  rule.  In  order  to  make  a  con- 
veyance of  part  of  a  man's  property  an  act  of  bankruptcy,  it  must  have  been 
made  in  contemplation  of  bankruptcy.  Jacob  v.  Shepherd^  1  Burr.  478.  Now 
in  this  case  there  is  no  evidence  that  the  bankrapt  contemplated  bankruptcy  at 
the  time  when  he  executed  this  deed.  He  continued  in  trade  for  three  years 
afterwards,  and  the  money  stated  in  the  deed  to  have  been  advanced  by  his 
brothers  may  have  been  for  the  *very  purpose  of  enabling  him  to  carry  rMo^ 
6n  trade,  and  so  to  avoid  bankruptcy.  If  this  be  an  act  of  bankrupt-  ^ 
cy,  every  trader  who  mortgages  his  real  estate  commits  an  act  of  bank- 
raptcy.  Secondly,  The  deed  here  had  never  been  delivered  to  the  parties 
who  were  interested  in  it;  they,  therefore,  could  derive  no  benefit  what- 
ever from  it.  The  bankrapt  may  have  kept  it  in  his  possession  for  the 
purpose  of  raising  money  as  his  occasions  might  require.  It  may,  there* 
fore,  be  considered  in  the  nature  of  an  escrow.  If  this  is  held  to  be  an  aet  of 
bankraptcy,  it  will  be  in  the  power  of  every  bankrapt  in  future,  by  executinf 
*  a  private  deed,  and  keeping  it  in  his  custody,  to  produce  it  afterwanis,  and  WH 
it  as  an  act  of  bankraptcy,  having  relation  back  to  the  time  of  execution. 

Abbott,  C.J.  I  am  of  opinion,  on  the  authority  of  the  case  of  Morgan  t« 
Horseman^  3  Taunt.  241,  that  this  question  was  properiy  left  to  the  jury.  In 
that  case  it  was  held,  that  a  deed  whereby  a  debtor,  being  pressed,  conveyed 
estates  in  trast  to  sell  and  to  pay  the  pressing  creditor,  with  a  further  trast  to  pay 
his  debts  to  certain  relatives,  in  order  to  give  them  an  undue  preference  in  con- 
templation of  bankraptcy,  was  an  act  of  bankraptcy.  It  is  trae  that  in  that  case 
it  was  expressly  stated,  that  the  deed  was  executed  in  contemplation  of  bank* 
raptcy  ;  but  Mansfield,  C.  J.,  lays  no  stress  on  that  circumstance,  for  he  ex« 
pressly  says,  that  <*a  conveyance,  either  of  all  or  part  o^  a  man's  property,  in 
favour  of  fewer  than  all  his  creditors,  is  an  act  of  bankraptcy ;  because  it  is  the 
means  whereby  the  creditors  may  be  defeated  or  delayed."  *The  ques-  r^ogs 
tion,  therefore,  in  such  a  case,  is,  whether  the  deed  be  voluntarily  made  ^ 
by  the  bankrapt,  in  order  to  give  a  preference  to  particular  creditors,  to  the  pre- 
judice of  his  general  creditors.  That  was  the  very  question  submitted  to  the 
jury  by  the  learned  judge  in  the  present  case.  Indeed,  if  it  were  material  that 
the  deed  should  have  ^n  executed  in  contemplation  of  bankraptcy,  there  is 
very  strong  evidence  to  show  that  it  was  so  done  in  this  case;  for  the  bankrupt 
being  in  insolvent  circumstances,  conveys  his  real  estate  to  certain  persons  as  a 
security  for  debts  then  due,  or  any  other  debts  which  might  accrae  due.  Such 
a  deed,  given  under  such  circumstances,  would  make  bankraptcy  inevitable,  and 
a  man  must  be  supposed  to  contemplate  the  consequence  of  his  own  acts.  I 
think,  therefore,  if  the  case  were  to  go  down  to  a  new  trial,  the  jury  would, 
upon  this  evidence,  be  compelled  \q  find  Uie  same  verdict 

Baylet,  J.,  concurred. 

Best,  J.  By  the  ficst  of  James  1,  c.  15,  it  is  enacted,  that  every  trader  who 
shall  make,  or  cause  to  be  made,  any  fraudulent  grant  or  conveyance  of  his 
lands,  goods,  or  chattels,  to  the  intent,  or  whereby  his  creditors  may  be  dtfeaied 
or  delayed  for  the  recovery  of  their  just  and  trae  debts,  shall  be  adjudged  a 
bankrapt.  The  statute  does  not,  therefore,  require  that  the  conveyance  should 
be  made  in  contemplation  of  bankraptcy;  but  it  is  sufficient  if  it  be  such 
whereby  the  creditors  may  be  delayed.  Now,  in  this  case,  the  deed  was 
executed  in  favour  of  two  of  the  bankrapt's  brothers,  and  ojf  Cranch,  who, 
though  a  creditor,  did  not  know  of  the  existence  *of  the  deed  until  after  r«og^ 
the  bankraptcy.  As  far,  therefore,  as  he  was  concerned,  it  was  a  ^ 
voluntary  conveyance,  giving  him  a  preference  over  the  other  creditors.  It 
was  proved  that  no  money  was  actually  advanced  at  the  time  of  the  execution 
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of  the  deed.  The  bankrupt's  brothers  could,  therefore,  only  be  his  creditors  for 
a  former  debt ;  and  if  so,  the  effect  of  this  deed  was  to  give  them  an  undue  pre- . 
ference.  That  was,  however,  a  question  for  the  jury ;  and  I  think  it  was  most 
properly  submitted  to  them  to  consider  whether  the  effect  oi  the  deed  was  to 
give  a  preference  to  particular  persons,  to  tlie  prejudice  of  the  general  creditors. 
If  that  was  the  effect  of  the  deed,  the  creditors  mtp^ht  thereby  be  delayed ;  and 
it  therefore  constituted  an  act  of  bankruptcy  within  the  meaning  of  the  statute 
of  James.  It  has  been  further  objected,  that  inasmuch,  as  this  deed  remained 
in  the  possession  of  the  bankrupt,  it  might  be  considered  as  an  escrow.  It 
appears,  however,  upon  the  evidence,  that  it  was  executed  as  a  deed ;  and, 
therefore,  I  am  of  opinion  that  it  cannot  be  considered  as  an  escrow. 

Rule  discharged. 
Pellj  Seijt,  GoMclee^  and  IFUde,  were  to  have  argued  against  the  rale. 


•387]  »  PARKER  and  Others  v.  PALMER. 

Declaration  ttated  that  defendant  bargained  for  and  bought  of  plaintiila  a  quantity  of  E.  I.  rioe, 
according  to  the  conditions  of  sale  of  the  E.  I.  Company,  to  be  put  up  at  the  next  E.  I. 
Company's  sale  by  the  proprietors,  if  reouired,  at  a  certain  price  there  mentioned.  The 
proot  was,  that,  besides  these  conditions,  the  rice  was  sold  per  sample.  This  is  no  variance : 
the  words  "per  sample*'  not  bein^  a  description  of  the  commodity  sold,  but  a  ooUateral 
engagement  that  it  shall  be  of  a  particular  quality. 

The  rioe  did  not  correspond  with  the  sample ;  but  the  defendant,  after  seeing  fresh  samples 
inferior  in  quality  to  the  original  purchase  sample,  put  it  up  at  the  E.  I.  Company's  sale,  al 
d  limited  price ;  and  no  bidding  taking  place  to  that  extent,  he  bought  it  in :  H4di  that  bs 
could  not  tfterwrnrds  repudiate  the  contract. 

Declaration  stated,  that  defendant  bargained  for  and  bought  of  the  plain- 
tiffs ;  and  the  plaintiffs,  at  the  request  of  the  defendant,  sold  to  the  defendant  a 
certain  quantity,  viz.,  1826  bags  of  East  India  rice,  at  the  rate  of  19$,  M,  for 
each  and  every  hundred  pounds'  weight  thereof,  according  to  the  conditions  of 
sale  of  the£ast  India  Company,  prompt  in  three  months,  deposit  10/.  per  cent., 
to  be  put  up  at  the  next  East  India  Company's  sale  by  the  proprietors,  if 
required,  and  in  consideration  of  the  premises  and  that  plaintiffs,  at  the  request 
of  the  defendant,  had  undertaken  and  faithfully  promised  to  deliver  to  the 
defendant  the  rice,  upon  the  terms  and  conditions  aforesaid,  when  they  should 
be  requested ;  the  defendant  undertook  to  accept  the  rice  of  plaintiffs,  and  to 
pay  them  for  the  same.  Breach,  that  the  defendant,  al&ough  requested,  and 
although  the  time  for  the  defendant  to  have  accepted  and  paid  for  the  rice,  upon 
the  terms  and  conditions  aforesaid,  had  long  since  elapsed,  had  not  accepted  the 
same.  Counts  for  goods  sold  and  delivered,  goods  baigained  and  sold.  Plea, 
non  assumpsit. 

At  the  trial  before  Abbott,  C.  J.,  at  the  London  sittings  after  last  Michaelmas 
term,  it  appeared  that  the  plaintiffs,  merchants  in  London,  had  employed  Du- 
buisson  and  Co.,  brokers,  to  sell  a  quantity  of  East  India  rice,  and  that  they, 
in  pursuance  thereof,  on  the  16th  of  May,  1820,  sold  to  the  defendant  a  quan- 
*3881  ^^^^  ^^  ^^'  under  the  following  contract :  **  Bought,  by  order  and  *for 
-J  account  Mr.  A.  Palmer,  of  Messrs.  Parker  and  Co.,  ex  Hadlow,  per 
sample,  1826  bags  East  India  rice,  at  Ids.  Od»  per  cwt.,  company's  conditions, 
prompt  three  months,  deposit  10/.  per  cent.,  to  be  put  up  at  the  next  East  India 
sale  by  the  proprietors,  lif  required."  On  the  6th  June  1820,  the  rice  was  put 
up  for  sale  at  the  public  sale  of  the  East  India  company,  by  the  defendant's 
orders ;  but  no  bidding  having  been  made  to  the  extent  of  the  limit  put  upon  it 
by  the  defendant,  it  was  bought  in  for  him,  in  the  name  of  the  plaintiffs,  for  the 
purpose  of  avoiding  the  payment  of  an  auction  duty.  Upon  that  sale,  fresh 
samples  were  drawn  and  exhibited ;  and  these  samples  were  inferior  in  quality 
to  the  sample  exhibited  to  the  defendant  when  he  purchased.  The  defendant 
himself  attended  the  sale,  and  had  an  opportunity  of  seeing  &e  samples  list 
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drawn.  About  a  month  after  this  sale,  the  defendant,  for  the  first  time,  men- 
tioned to  Dubuisson  that  the  rice  purchased  did  not  correspond  with  the  pur- 
chase sample ;  and  about  ten  days  before  the  prompt,  he  gave  the  broker  an 
order  to  redraw  samples.  These  proved  not  equal  to  the  original  purchased 
samples,  but  corresponded  with  the  samples  exhibited  by  the  East  India  Com- 
pany previous  to  their  sale.  The  prompt  expired  on  the  15th  August;  and  on  the 
14th  of  August,  1820,  the  defendant  declined  accepting  the  rice,  on  the  ground 
that  it  did  not  correspond  with  the  purchase  sample.  It  was  objected  at  &e  trial 
that  there  was  a  variance  in  the  contract  declared  on,  and  that  given  in  evidence  ; 
inasmuoh  as  the  latter  was  a  contract  for  rice  per  sample^  whereas  the  contract 
stated  in  the  declaration  was  for  rice  generally.  The  lord  chief  justice  over- 
ruled the  objection,  but  gave  the  defendant  leave  to  move  to  enter  a  nonsuit.  It 
was  *then  contended,  on  the  part  of  the  defendant,  that  inasmuch  as  the  rvooA 
plaintiffs  had  contracted  to  deliver  to  the  defendant  rice  corresponding  with  ^ 
the  sample,  the  latter  was  entitled  to  repudiate  the  contract  at  any  time,  if  the 
bulk  did  not  in  fact  correspond  with  the  sample.  The  lord  chief  justice  was 
of  opinion  that  he  was  bound  to  do  so  within  a  reasonable  time,  and  he  left  it 
to  the  jury  upon  the  evidence,  to  say  whether  the  defendant  had  rejected  the 
rice  within  a  reasonable  time.  The  verdict  was  found  for  the  plaintiffs ;  and  a 
rule  nisi  for  entering  a  nonsuit  or  a  new  trial  having  been  obtained,  on  the  ob- 
jections taken  at  the  trial  in  last  Hilary  term, 

Scarlett  and  Campbell  now  showed  cause.  The  plaintiffs  have  proved  the 
whole  of  the  contract  set  out  in  the  declaration.  It  is  true,  that  the  contract 
proved  contains  a  collateral  stipulation  that  the  goods  sold  shall  correspond  with 
the  sample :  but  it  is  laid  down  in  Clarke  v.  Gray^  6  East,  564,  that  in  declaring 
on  a  contract  not  under  seal,  consisting  of  several  distinct  parts  and  collateral 
provisions,  it  is  sufficient  to  state  so  much  of  it  as  contains  the  entire  considera- 
tion for  the  act,  and  the  entire  act  or  duty  which  is  to  be  done  (including  the 
time,  manner,  and  other  circumstances  of  its  performance)  in  virtue  of  such  con- 
sideration, the  breach  of  which  act  or  duty  is  complained  of.  Here  that  rule 
has  been  sufficiently  complied  with,  and  consequently  this  is  no  varian<*e.  Upon 
the  second  point,  it  is  a  general  rule,  that  if  a  party  buy  goods  by  tsample,  and 
they  do  not  correspond  with  the  sample,  he  is  at  liberty  to  reject  them  ;  but  then 
he  b  bound  to  make  his  objection  within  a  reasonable  *time.  In  this.  r»oao 
case,  the  defendant  did  not  object  to  the  quality  of  the  goods  until  three  ^ 
months  after  the  purchase.  He  saw  the  samples  exhibited  at  the  East  India 
Company's  sale,  which  were  inferior  to  the  purchase  sample,  consequently  he 
was  then  aware  that  the  bulk  did  not  correspond  with  the  sample ;  yet,  notwith- 
standing he  had  a  fuU  knowledge  of  that  fact,  he  takes  to  the  goods  as  his  own 
by  putting  them  up  for  sale :  he  is  therefore  precluded  from  objecting  to  their 
quality. 

The  Solicitor-General^  7%ndal^  and  Evans^  contra.  The  plaintiffs,  by  their 
contract  having  undertaken  to  deliver  an  article  of  a  particular  qualit}%  are  bound 
to  declare  upon  that  contract,  and  to  set  out  in  the  declaration  that  part  of  the 
contract  which  is  matter  of  description.  It  is,  indeed,  part  of  the  consideration 
which  induces  the  purchaser  to  agree  to  pay  the  stipulated  price,  and  the  whole 
of  the  consideration  must  be  stated.  7\fe  v.  Finmore,  3  Campb.  462,  is  an 
authority  to  show,  that  where  goods  are  sold  by  a  contract  which  contains  a 
description  of  their  quality,  it  is  a  ground  for  nonsuit  that  they  do  not  answer 
that  quality.  Secondly,  Uie  plaintiffs  cannot  recover  at  all  in  the  case  of  sale 
by  sample,  if  the  goods  do  not  correspond  with  the  sample ;  for  that,  in  effect, 
is  an  express  warranty  that  the  goods  shall  be  of  a  given  quality.  In  laies 
V.  Pym,  6  Taunt.  446,  Gibbs,  C.  J.,  lays  it  down,  "  if  a  purchaser  does  not 
object  to  the  quality  in  a  reasonable  time,  a  strong  use  may  be  made  of  that  dr^ 
cumstance ;  but  the  use  is,  that  a  conclusion  arises  that  the  injury  has  accrued 
since  the  sale ;  that,  however,  may  be  rebutted.'*    That  is  an  audiority  to  show. 
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4^g.^  that  where  *the  thing  is  warranted  to  be  of  a  particular  quality,  it  is  a 
■^  good  defence  to  an  action  brought  for  the  price,  that  they  were  not  of  the 
quality.  At  all  events,  the  defendant  must  be  shown  to  have  had  a  full  know- 
ledge of  the  difference  of  quality  between  the  bulk  and  the  sample,  and  to  have 
accepted  the  goods  with  that  knowledge.  Now,  here,  the  rice  itself  was  at  Wool- 
wich ;  the  defendant,  afWr  the  East  India  Company's  sale,  went  there,  exa- 
mined the  rice,  and  within  three  weeks  made  the  objection. 

Abbott,  C.  J.  I  am  clearly  of  opinion,  that  there  ought  not,  in  this  case,  to 
be  a  nonsuit  on  the  ground  of  variance.  The  words  per  sample,  introduced 
introduced  into  this  contract,  may  be  considered  to  have  the  same  effect  as  if 
the  seller  had.  in  express  terms,  warranted  that  the  goods  sold  should  answer 
the  description  of  a  small  parcel  exhibited  at  the  time  of  the  sale,  (a)  Now  if 
there  had  been  such  an  express  warranty  in  this  case,  I  should  be  of  opinion 
that  the  plaintiff  would  not  be  bound  to  set  it  out  in  his  declaration,  for  he  is 
only  bound  to  set  out  the  contract  for  the  breach  of  which  he  declares.  The 
words  per  sample  are  not  a  description  of  the  commodity  sold,  but  a  mere  col- 
lateral engagement  on  the  part  of  the  seller,  that  it  shall  be  of  a  particular  qua- 
lity ;  tlie  breach  of  that  engagement  may  furnish  a  matter  of  defence  to  the 
defendant,  but  the  plaintiff  does  not  rely  on  it,  and  need  not  state  it  in  his  decla- 
ration. Upon  the  other  point,  I  stated  to  the  jury,  that  although  the  declaration 
did  not  allege  this  to  be  a  sale  by  sample,  yet  it  was  a  good  defence,  that  the 
goods  sold  did  not  correspond  with  the  sample,  unless  the  defendant,  by  his 
*3021  ^^^  conduct,  had  precluded  himself  from  taking  *that  objection.  The 
■^  general  rule  undoubtedly  is,  in  the  case  of  a  sale  by  sample,  that  the 
purchaser  may  reject  the  commodity,  if  it  does  not  correspond  with  the  sam- 
ple ;  but  every  man  may  waive  a  rule  of  law  which  is  in  his-  own  favour. 
Now  I  do  not  say  that  in  every  case  a  purchaser  is  bound  to  examine  imme- 
diately, whether  the  goods  correspond  with  the  sample ;  but  I  am  of  opinion, 
that  by  suffering  the  rice,  to  be  put  up  for  sale,  after  he  knew,  by  the  fresh  sam- 
ples drawn  from  the  bulk,  that  it  did  not  correspond  with  the  original  purchase 
sample,  and  by  fixing  a  price  below  which  the  rice  was  not  to  be  sold,  and  thus 
taking  his  chance  of  that  sale,  the  defendant  did  in  fact  consent  and  agree,  that, 
as  far  as  he  was  concerned,  the  goods  should  be  considered  as  corresponding 
with  the  sample.  If  at  that  time  he  had  determined  not  to  take  the  rice,  the 
plaintiffs,  at  least,  should  have  had  an  opportunity  of  determining  for  themselves, 
whether  they  would  or  would  not  suffer  the  goods  to  go  into  the  hands  of  ano- 
ther buyer  at  that  sale,  for  a  price  inferior  to  that  which  the  defendaiA  had  fiven. 
By  taking  the  chance  of  making  a  profit  at  that  sale,  he  deprived  the  plamtiffs 
ot  that  opportunity.  In  justice  and  conscience,  therefore,  he  ought  to  be  estop- 
ped from  objecting  that  the  goods  did  not  correspond  with  the  sample.  I  think, 
therefore,  that  there  is  no  ground  either  for  a  nonsuit  or  a  new  trial,  and  that 
this  rule  ought  to  be  dischaiged. 

HoLBOYD,  J.{b)  I  am  of  the  same  opinion.  The  objection  of  variance  applies 
to  those  cases  only  where  the  declaration  states  one  ground  of  action,  and  the 
*3031  P^'^  gives  proof  of  another.  In  that  case  the  plaintiffs  must  *be  non- 
■^  suited,  because  the  defendant  comes  prepared  to  defend  himself  only 
against  the  contract  stated  in  the  declaration.  That  is  not  the  present  case. 
Though  the  goods  are  sold  by  sample,  still  it  is  true  that  there  was  a  sale  of 
goods  as  decribed  in  the  declaration,  viz.,  such  a  quantity  of  such  kind- 
of  goods;  the  contract,  besides,  states  them  to  have  been  sold  by  sample. 
That  is  a  collateral  contract  on  the  part  of  the  seller,  that  the  goods  should 
correspond  with  the  sample.  If  they  do  not  answer  the  sample,  the  ef- 
fect of  that  is,  that  the  defendant  may  not  be  bound  to  accept  them ;  or,  if 
he  does  so,  he  may  have  a  right  of  action  for  the  damages  he  sustaixui  by 

(a)  [13  Mass.  Rep.  139,  Bradford  ▼.  Manly;  Yelv.  21  c,  (Matcsirs  ed.)] 
(6)  Dsylay,  J.,  ww  abaent  at  chambers. 
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reason  of  their  not  corresponding  with  the  sample.  I  am,  therefore,  of 
opinion  that  the  objection  as  to  the  variance  cannot  prevail.  Then,  as  to  the 
next  question,  I  am  of  opinion  that  the  defendant,  after  what  has  happeiied« 
cannot  now  say  that  this  contract  is  wholly  void  on  the  ground  that  the  goods 
do  not  correspond  with  the  sample.  By  the  terms  of  the  contract  he  has  a 
right  to  require  the  rice  to  be  put  up  for  sale  in  the  name  of  the  original  pro- 
prietors. The  samples  at  the  public  sale  were  inferior  to  the  original  purchase 
sample.  The  defendant  saw  them ;  and  he  then  had  a  right  to  annul  the  con* 
tract  altogether.  He,  however,  does  not  do  tliat ;  but  he  treats  the  goods  as  if 
they  actually  corresponded  with  the  sample.  Now  a  purchaser  may  perhaps 
suffer  less  inconvenience  by  taking  the  goods,  though  inferior  in  quality  to  the 
sample,  than  by  refusing  them  altogether ;  and  if  he  takes  them  under  those  cir- 
cumstances he  will  be  entided  to  such  damage  as  he  may  sustain  by  their  not 
answering  the  description  in  the  contract.  The  defendant  treats  the  goods,  at 
the  time  of  the  second  sale,  as  if  they  were  his  own  *property,  for  he  r*«Q4 
actually  attempts  to  dispose  of  them  as  such.  By  assuming  the  domi-  ^ 
nion  over  the  property,  he  treats  the  first  sale  to  him  as  a  valid  sale,  and  he 
cannot  afterwards  insist  that  it  is  void.  I  think,  therelbre,  that  the  plaintiflT, 
though  he  could  not  be  obliged  to  part  with  the  rice,  on  aoeoimt  of  his  lien,  till 
the  deposit  was  paid,  still  may  insist  on  the  defendant's  taking  the  rice  and 
paying  for  it,  subject  to  the  right  of  the  latter  to  bring  an  action  for  damages, 
on  the  ground  that  they  did  not  correspond  with  the  goods  actually  agreed  for. 
I  think,  therefore,  that  there  is  no  ground  either  for  a  nonsuit  or  a  new  trial, 
and  that  this  rule  ought  to  be  discharged. 

Best,  J.  I  entirely  agree  with  the  rest  of  the  court  cm  both  points.  It  is 
unnecessary  for  me  to  add  any  thing  to  what  has  already  been  said  by  the  court 
upon  the  objection  of  variance.  With  respect  to  the  other  point,  I  am  clearly 
of  opinion  that  the  plaintiff  is  entided  to  maintain  this  action,  although  it  appear 
that  the  bulk  does  not  correspond  with  the  sample.  In  this  case,  if  the  rice 
had  been  transferred  into  the  name  of  the  purchaser,  that  would  have  amounted 
to  a  symbolical  deliver^^  That  has  not  been  done  in  this  case,  merely  because, 
if  it  had  been  so  transferred  to  his  name,  and  bought  in  at  the  sale,  a  duty  would 
have  been  payable.  If,  however,  the  purchaser  professes  to  act  on  the  contract, 
although  the  goods  be  not  actually  transferred  into  his  name  ;  if  he  avails  him- 
self of  the  privilege  of , selling,  though  under  the  name  of  another  owner,  that 
must  t>e  considered  as  a  sale  by  himself;  and  the  taking  upon  himself  the  dis* 
position  of. the  goods  is  equivalent  to  an  acceptance.  It  appears  here,  that 
^before  the  goods  were  put  up  a  second  time  to  sale  by  the  defendant,  tvoak 
lie  knew  that  they  did  not  exactly  correspond  with  the  sample*  If,  be-  ^ 
fore  the  second  sale,  he  had  rejected  the  goods,  he  might  have  brought  himself 
within  the  principle  laid  down  in  Yate9  v.  Pym,  6  Taunt.  440,  but  he  thinks 
proper  to  take  the  chance  of  gaining  a  profit  by  bringing  them  to  a  good  market, 
intending,  at  the  same  time,  if  they  did  not  sell  to  a  profit,  to  attempt  to  retnm 
back  the  goods. .  I  think,  however,  that  by  treating  the  goods  as  his  own,  he 
has  placed  himself  in  a  situation  in  which  he  is  in  no  condition  to  answer  an 
action  for  goods  sold.  He  may  still  bring  an  action  for  breach  of  the  warranty; 
but  it  is  too  late  for  him  to  repudiate  the  contract  I  think,  therefore,  that  the 
question  was  properly  led  to  the  jury,  whether  it  was  not  too  late  to  return  the 
goods,  and  that  this  rule  should  be  discharged* 

Rule  dischaiged* 


RUSSELL  V.  BANGLET. 

A  policy  delivered  to  an  insurance  broker  for  the  purpose  of  aettUng  a  loss,  is  a4iiisted  by  the 
underwriter,  payable  at  a  month.  The  broker  charffea  the  unoerwritor  in  account  for  the 
loss,  and  transmita  to  the  assured  an  account,  in  which  he  states  himaelf  to  be  debtor  for 
the  amount  of  the  loss :  and  for  the  balance  of  that  account  the  assured  draws  a  bill  upon 
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the  broker,  which  the  latter  accepts,  but  does  not  pay.    The  underwriter's  name  never 
haTing  been  struck  off  the  policy,  it  was  held  that  be  was  not  discharged. 

Action  on  a  policy  of  assurance  subscribed  by  the  defendant  for  150/.  At 
the  trial,  before  Graham,  Baron,  at  the  last  Bristol  assizes,  the  question  was, 
whether,  under  the  circumstances  of  the  case,  the  plaintiff  had  not  been  paid. 
It  appeared  that  the  policy  had  been  effected  in  October,  1819,  by  one  Savery, 
^3061  ^  ^^o^®^*  *who  returned  it  to  the  assured.     A  loss  having  afterwards 

-^  happened,  the  plaintiff  delivered  it  to  Savery,  to  get  the  loss  adjusted. 
On  the  15th  March  the  loss  was  adjusted  by  the  defendant,  payable  at  one 
month.  Savery,  the  broker,  then  made  out  and  transmitted  to  the  plaintiff  his 
account  current,  in  which  he  made  htm  debtor  for  various  premiums  upon  former 
policies,  and  credited  him  with  150/.,  the  amount  of  the  loss  upon  the  policy, 
and  the  balance  due  to  the  plaintiff  on  this  account,  was  133/.  is.  For  that 
sum  the  plaintiff,  on  the  Idth  March,  drew  a  bill  at  two  months  on  Savery, 
which  the  latter  accepted.  Savery  at  the  same  time  debited  the  defendant  with 
^e  amount  of  this  loss  in  his  account.  The  policy  remained  in  Savery's  hands, 
but  the  name  of  the  defendant  was  not  cancelled.  The  bill  drawn  by  the  plain- 
tiff became  due  on  the  21st  of  May,  but  was  not  paid,  and  soon  afterwards  Sa- 
very became  bankrupt.  It  was  proved,  that  the  usage  in  the  insurance  business 
was  for  the  brokers  to  settle  with  the  underwriters,  according  to  the  state  of  the 
accounts  between  them.  If  the  account  were  against  the  underwriter,  the  latter 
paid  the  amount  of  the  loss  or  the  balance,  (after  deducting  the  premiums,)  to 
the  broker  at  the  expiration  of  the  month ;  but  if  the  account  was  in  his  favour, 
then  no  money  passed  to  the  broker,  but  the  latter  debited  the  underwriter  with 
the  loss,  and  settled  the  balance  of  the  account  at  the  end  of  the  year.  Between 
the  assured  and  the  broker,  the  balance  is  either  paid,  or  carried  to  the  credit  of 
the  assured,  at  the  option  of  the  latter.  At  the  trial  the  learned  judge  inclined 
to  think  that  the  plaintiffs  had,  by  accepting  the  credit  of  the  broker,  received 
payment  of  the  loss  in  question ;  and  he  nonsuited  the  plaintiff,  with  liberty  to 
*2&7l  ^^^  plaintiff  to  move  *to  enter  a  verdict.     A  rule  nisi  for  that  purpose 

-^  having  been  obtained  in  last  Michaelmas  term. 
Pell,  Serjt.,  and  Manning  now  showed  cause.  Andrew  v.  Robinson,  3 
Campb.  109,  is  an  authority  to  show,  that  as  soon  as  the  broker  receives  credit 
from  the  underwriter  for  the  amount  of  the  loss,  the  assured  may  maintain 
money  had  and  received  against  the  broker.  In  Wilkinson  v.  Clay,  6  Taunt. 
110,  the  insurance-broker  had  debited  the  underwriter  with  a  loss,  and  taken  his 
acceptance  for  the  balance  of  the  account  between  them,  payable  at  a  later  date 
than  the  loss  would  have  been  payable  in  cash ;  and  it  was  there  held,  that 
the  assured  might  maintain  money  had  and  received  against  the  broker,  even 
though  the  acceptance  was  dishonoured,  and  the  broker  had  never  received  any 
money.  These  authorities  show  that  the  broker  m^f,  under  circumstances, 
become  debtor  to  the  assured  for  the  loss.  The  present  case  is  much  stronger 
in  favour  of  the  underwriter,  for  the  plaintiff  here  has  assented  to  receive  pay- 
ment by  the  acceptance  of  the  broker.  When  the  loss  happened,  the  broker 
transmitted  to  the  plaintiff  his  account,  and  made  himself  debtor  for  the  amount 
of  the  loss ;  and  the  plaintiff,  by  acquiescing  in  that  account,  and  drawing  on 
the  broker  for  the  balance,  agrees  to  accept  him  as  his  debtor  instead  of  tlie 
underwriter.  By  the  usage  of  the  trade  the  broker,  who  is  the  common  agent  of 
both  parties,  does  not  receive  money  from  the  underwriter,  but  transfers  to  the 
assured  the  debt  due  from  him  to  the  underwriter ;  and  to  that  transfer  so  made 
conformably  to  the  general  usage,  the  assured,  in  this  case,  has  assented. 
*3981     *Gaselee,  contra,  was  stopped  by  the  court. 

^  Abbott,  C.  J.  The  general  rule  of  law  is,  that  if  a  creditor  employs  ai^ 
agent  to  receive  money  of  a  debtor,  and  the  agent  receives  it,  the  debtor  is  dis- 
charged as  against  the  principal,  but  if  the  agent,  instead  of  receiving  money, 
writes  off  money  due  iVom  him  to  the  debtor,  then  the  latter  is  not  discharged. 
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In  cases  of  iosurance,  usage  may  possibly  introduce  a  different  rule ;  but  at  all 
events  an  underwriter  has  never  been  considered  discharged  as  against  the  as- 
sured, until  his  name  has  been  struck  off  the  policy.  If  the  underwriter  relies 
on  his  communication  with  the  broker,  as  discharging  him  without  actual  pay- 
ment of  the  money,  he  should  insist  that  his  name  should  be  struck  off  the 
policy.  If  that  be  done,  and  the  plaintiff  then  forbears  to  call  upon  him  for 
payment  within  the  period  warranted  by  the  usage  of  the  trade,  then  the  under- 
writer may  be  dischaiged,  but  otherwise  he  is  not.  The  name  not  having  been 
struck  off  in  this  case,  I  think  that  the  plaintiff  is  entitled  to  recover. 

Bayley,  J.  I  am  of  opinion,  that  the  verdict  ought  to  be  entered  for  the 
plaintiff.  When  Russell  left  the  policy  in  the  hands  of  Saver}-,  he  made  him 
his  agent,  to  receive  the  money  from  the  underwriter.  It  then  became  tlie  duty 
of  the  underwriter  to  pay  Savery  in  money,  so  as  to  enable  him  to  hand  it  over 
to  the  assured.  In  this  case  the  defendant  did  not  do  so,  but  left  it  to  the  broker, 
to  make  the  payment  to  the  assured  in  such  a  way  as  he  might  think  fit.  In 
fact,  he  made  the  payment  by  a  bill  of  exchange,  which  ultimately  was  not 
available,  and  therefore  no  money  *came  to  the  hands  of  the  assured.  r«ogg 
Now,  if  the  defendant  makes  the  broker  his  agent,  to  pay  the  money  ^ 
over  to  the  assured,  he  should  inquire  whether  he  has,  in  point  of  fact,  made 
that  payment.  If  the  name  had  been  taken  off  the  policy  with  the  consent  of 
the  assured,  then,  when  the  underwriter  applied  to  the  broker,  he  would  have 
seen  that,  and  he  might  then  fairly  suppose  that  there  had  been  actual  payment 
made  by  the  broker  to  the  assured.  If  the  defendant  had  used  due  diligence, 
he  might  have  learned  whether  there  had  been  that  which  the  assured  had  con- 
sented to  receive  as  payment.  Here,  if  he  had  desired  to  look  at  the  policy,  he 
would  have  seen  that  tliat  raised  no  presumption  whatever ;  and  if  he  had  then 
asked  if  there  was  a  receipt,  he  would  have  found  nothing  of  that  kind.  The 
plaintiff,  therefore,  never  put  in  the  power  of  Savery  to  hold  out  to  the  defend- 
ant that  the  money  ^was  in  point  of  fact  paid.  The  fact  of  his  taking  Savery's 
bill  was  nothing  more  than  an  agreement,  to  accept  payment  in  that  way  if  it 
should  be  ultimately  available.  If  the  defendant  had  meant  that  the  money 
should  be  paid  by  bill,  he  should  have  sent  that  bill  to  the  assured,  or  he  should 
have  pledged  his  own  credit  in  some  respect.  Savery  is  in  fact  the  agent  of 
both  parties ;  of  the  assured  to  receive  the  money,  and  of  the  underwriter  to 
make  the  payment.  He  has  not  done  his  duty  as  agent  for  the  underwriter, 
for  he  has  not  in  fact  paid  the  money.  That  being  so,  and  the  assured  having 
done  nothing  to  hold  out  to  the  underwriter  that  payment  had  been  made,  the 

Frincipal,  who  has  trusted  an  agent  who  has  not  performed  his  duty,  is  liable, 
am,  therefore,  of  opinion,  that  this  rule  should  be  made  absolute. 
♦HoLROYD,  J.  I  am  of  the  same  opinion.  The  delivery  of  the  po-  p.^qa 
licy  to  the  broker  to  settle  the  loss  authorizes  him  to  receive  the  money  ^ 
due  to  the  assured  on  the  policy.  If  he  had  received  the  money,  and  after- 
wards failed,  the  assured  could  not  have  called  on  the  underwriter  again,  be- 
cause he  would  then  have  paid  the  money  to  an  agent  duly  authorized  to  receive 
it  But  the  delivery  of  the  policy  to  tne  broker  to  obtain  payment  does  not 
authorize  him  to  settle  the  loss  in  any  other  way  than  by  receiving  the  money. 
Now,  in  this  case,  the  policy  having  been  placed  in  the  hands  of  the  broker,  an 
account  is  made  out,  showing  how  much  was  due  from  the  assured  to  the  broker 
on  one  hand,  and  from  the  broker  to  Ae  assured  on  the  other ;  and  in  that  ac- 
count the  broker  states  the  amount  of  die  loss  in  question  to  be  a  sum  due  from 
him  to  the  assured.  It  was,  however,  in  fact,  due  from  the  underwriter.  For 
the  balance  of  that  account  the  assured  drew  a  bill  on  the  broker,  which  was 
accepted  by  the  latter,  but  not  paid  in  due  course,  and  that  without  any  default 
of  the  assured  in  endeavouring  to  obtain  payment.  This  being  so,  I  cannot 
distinguish  this  case  from  those  in  which  it  has  been  decided,  that  receiving  a 
bill  firom  a  third  person  is  not  a  satisfaction  of  a  debt,  in  case  the  bill  be  not 
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eveatuaQy  paid,  unless  there  be  some  default  in  the  holder.  I  think,  therefore, 
that  there  has  not  been  any  payment,  and  that  the  verdict  should  be  entered  for 
the  plaintiff. 

BssT,  J.  I  am  of  the  same  opinion.  The  broker  was  only  authorized  to 
leceive  payment  in  money.  In  this  case  the  defendant  has  settled  the  loss  with 
*4011  broker,  that  is,  the  amount  due  to  the  plaintiff  has  been  'ascertained 
^  between  them,  and  the  broker  accepted  a  bill  for  the  same.  Before, 
however,  the  giving  of  a  bill  of  exchange  by  a  third  person  can  discharge  an 
original  debtor,  it  must  be  shown  that  the  person  taking  that  bill  agreed  to  ac- 
cept it  in  full  satisfaction.  There  is  no  such  agreement  in  this  case.  It  ap« 
pears  clearly  that  it  was  not  understood  by  tlie  plaintiff  that  the  original  debtor 
was  to  be  discharged ;  for  it  appears  that  that  has  not  been  done  which  is  usually 
done  .when  the  underwriter  is  discharged,  viz.,  his  name  has  not  been  struck  off 
the  policy.  If  that  had  been  done,  it  would  have  furnished  strong  evidence 
that  it  was  struck  off  with  tlie  plaintiff*s  privity.  The  name  still  appearing  in 
the  policy,  I  think  it  must  be  taken  that  the  plaintiff  must  have  accepted  this 
bill  as  an  additional  security,  and  not  with  an  intention  to  discharge  the  under- 
writer.    That  being  so,  I  Uiink  this  rule  should  be  made  absolute. 

Rule  absolute.(a) 

(a)  [See  11  Johns.  Rep.  409,  WhUbeek  v.  Van  New  ;  7  ib.  311  (2d.  ed.)  and  notes.] 


DOE,  on  the  Demise  of  THOMAS  BRYAN,  v.  CHRISTOPHER  BANCKS. 

A  lease  of  coal-mines  reserved  a  royalty  rent  for  every  ton  of  coals  raised,  and  contained  a 
proviso  that  the  lease  should  be  void,  to  all  intents  and  purpoees,  if  the  tenant  should  cease 
working  at  any  time  two  years.  After  the  working  had  ceased  more  than  two  years,  the 
lessor  received  rent :  Heldt  that  a  tenancy  from  year  to  year  was  not  theieby  created ;  for 
the  lease  was  not  absolutely  void  by  the  cesser  to  work,  but  voidable  only  at  the  option  of 
the  lessor,  and  that  he  mij^ht  avoid  the  lease  upon  any  cesser  to  work  commencing  two 
years  belbre  the  day  of  demise  in  the  ejectment. 

Ejectment  to  recover  lands  and  mines  in  the  parish  of  Broseley,  in  the 
county  of  Salop.  The  day  of  demise  laid  in  the  declaration  was  the  18th  of 
April,  1820.  At  the  trial  before  Richardson,  J.,  at  the  last  Summer  assizes 
for  the  county  of  Salop,  it  appeared  in  evidence,  that  on  the  14th  Decem- 
ber, 1802,  Thomas  Bryan,  by  an  indenture  of  lease  demised  to  Thomas 
*4021  *Coombe  and  others  all  the  colliery,  coal-work,  iron,  stone- work,  rocks 
-I  and  quarries,  in  and  under  certain  pieces  of  ground  of  T.  Bryan  in  the 
parish  of  Broseley,  except  trees,  d^c,  with  liberty  to  make  pits,  &c.  Habendum 
from  the  1st  of  January  next  for  ninety-nine  years,  rendering  a  royalty  rent  of 
Is,  2d.  for  every  ton  of  coals,  and  Ss,  6d,  per  acre  for  the  land.  The  lease 
contained  the  following  proviso :  **  Provided  also,  and  it  is  mutually  agreed  be-^ 
tween  the  parties  hereto,  that  the  aforesaid  works  should  commence  and  begin 
within  one  year  from  the  date  thereof,  and  if  the  same  should  stop  or  tease 
working  at  any  time  two  years^  this  lease  shall  he  deemed  void  to  all  intents 
and  purposes.**^  In  1^00  the  lease  was  assigned  to  the  defendant,  and  he 
worked  the  mines  effectually  till  May,  1813,  when  he  withdrew  the  machinery, 
and,  in  fact,  abandoned  them.  In  May,  1815,  May,  1817,  and  April,  1810,  he, 
for  the  purpose  of  preserving  the  lease,  raised  a  few  tons  of  coals  of  hardly  any 
value.  At  Michaelmas,  1817,  Bryan  received  rent,  and  gave  a  receipt  in  the 
following  words :  **  Received,  the  20th  September,  1817,  of  Mr.  Bancks,  by 
the  hands  of  Mr.  Birch,  the  sum  of  4/.  3$.  for  half  a  year's  rent  of  land  and' 
^its,  due  this  day,  by  me."  In  March,  1818,  Bryan  took  possession  of  ^ 
mines ;  but  Bancks  brought  an  ejectment,  and  in  Trinity  term,  1810;  obtained 
judgment  by  default,  and  a  writ  of  possession  was  executed  in  Bancks*s  favour. 
It  was  objected,  on  the  part  of  the  defendant,  that  there  was  no  forfeiture  of  the 
lease,  as  the  works  had  never  ceased  for  two  years.     Secondly  'Jsat  ^  for 
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feitnre  had  been  waived  by  the  receipt  of  rent  on  the  29th  of  September,  1817 ; 
and,  thirdly,  that,  at  any  rate,  by  the  receipt  of  rent  since  the  forfeitare,  a  tenancy 
from  year  to  year  had  been  created,  which  could  only  be  determined  *by  r^^r^^ 
a  notice  to  quit.  The  jury  expressly  found,  that  since  1813  the  work-  ^ 
ings  had  been  temporary,  collusive,  and  fraudulent.  Richardson,  J.,  thereupon 
directed  a  verdict  to  be  entered  for  the  lessor  of  the  plaintiff,  reserving  to  the 
defendant  leave  to  move  to  enter  a  nonsuit  on  the  objections  made  at  the  tiiaL 
A  rule  nisi  for  this  purpose  having  been  obtained  in  last  Michaelmas  term, 

Campbell  now  showed  cause.  The  working  of  the  mines  to  preserve  the 
lease  must  be  bona  fide,  the  rent  depending  upon  the  coab  raised.  [The  court 
intimated  a  clear  opinion  in  favour  of  the  lessor  of  the  plaintiff  on  this  poiat, 
and  desired  Campbell  to  proceed  to  the  others.]  Secondly,  the  proviso  in  this 
case  is,  that  the  lease  shall  be  void  to  all  intents  and  purposes.  It  cannot, 
therefore,  be  confirmed  as  against  the  landlord  by  the  receipt  of  rent  In  Co. 
Litt.  216  a,  it  is  laid  down  **  that  where  die  estate  or  lease  is  ipso  facto  void  by 
the  condition  or  limitation,  no  acceptance  of  the  rent  ai\er  can  make  it  to  have 
a  continuance :  otherwise  it  is  of  an  estate  or  lease  voidable  by  entry."  1  Inst. 
215  a,  and  see  3  Rep.  65  a.  And  the  reason  for  the  distinction  is,  that  the 
acceptance  of  rent  cannot  make  a  new  lease  when  the  old  one  is  determined ; 
but  the  acceptance  of  the  rent  is  a  sufficient  declaration  that  it  is  the  lessor's 
will  to  continue  the  lease  ;  for  he  is  not  entitled  to  the  rent  but  by  the  lease. 
Fifich  V.  Hirockmoriorij  Cro.  Eliz.  221,  and  Mtdcarry  v.  Eyrte  and  Others^ 
Cro.  Car.  51 1,  are  also  authorities  in  point  Thirdly,  no  tenancy  firom  year  to 
year  was  created,  for  the  rent  received  at  Michaelmas,  *1817,  may  well  be  rmAQA 
considered  as  received  under  the  lease.  The  landlord  may  be  admitted  ^ 
to  say,  that  although  the  lease  subsisted  to  that  time,  it  was  forfeited  before 
March,  1818,  when  he  took  possession.  He  may  date  the  commencement  of 
the  two  years  at  any  time,  so  as  to  make  the  completion  of  it  at  any  period  in 
the  interval  between  the  receipt  of  the  rent  and  the  act  of  taking  possession. 
This  is  a  continuing  forfeiture ;  and  the  landlord  may  take  advantage  of  it  at  any 
time  while  it  does  continue. 

Jervis^  contra.  The  working  of  the  coal-pits  first  ceased  in  March,  1813. 
In  March,  1815,  a  forfeiture  was  complete.  The  lease  then  became  void  to  all 
intents  and  purposes.  It  was  void,  therefore,  both  as  to  landlord  and  tenant 
The  receipt  of  rent  subsequently  to  that  period  created  a  tenancy  from  year  to 
year,  which  ought  to  have  been  determined  by  a  notice  to  quit  On  the  other 
hand,  if  the  lease  was  only  voidable  at  the  option  of  the  lessor,  the  receipt  of 
rent  would  confirm  it  to  that  period.  If  this  be  not  the  true  construction  of 
the  lease,  the  consequence  may  be,  that  tlie  landlord,  by  not  insisting  on  a  for^ 
feiture  in  the  first  instance,  may  induce  the  tenant  to  make  expensive  improve- 
ments, and  aflerwards  deprive  him  of  the  benefit  arising  firom  them. 

Abbott,  C.  J.  The  question  in  this  case  is,  whether  the  lessor  of  the  plain- 
tiff, in  the  month  of  March,  1818,  when  he  actually  entered  and  took  possession 
of  the  farm,  had  a  right  to  do  so.  As  the  judgment  obtained  against  the  lessor 
of  the  plaintiff,  in  1819,  is  no  bar  to  the  plaintiff  recovering  in  this  action,  so  nei- 
ther will  our  judgment  in  favour  of  the  lessor  of  the  plaintiff  be  conclusive 
*against  the  defendant,  but  he  may  in  his  turn  bring  another  ejectment  rttAf^t^ 
I  am  clearly  of  opinion,  that  in  March,  1818,  the  lessor  of  the  plaintiff  L 
had  a  right  to  recover.  If  the  defendant  the  tenant  of  the  mine,  had  first  ceased 
to  work  on  Michaelmas-day,  1815,  the  landlord  would  have  had  a  right  to 
receive  the  rent  that  became  due  on  Michaelmas-day,  1817,  because  the  cesser 
Jor  two  years  is  requisite,  in  order  to  make  the  lease  void,  and  he  would  also 
nave  a  right  to  enter  on  the  day  after  Michaelmas-day,  1817 ;  and  if  he  had  a 
right  to  enter,  provided  the  cesser  had  been  for  two  years  only,  terminating  at 
Michaelmas-day,  1817,  which  is  the  day  of  the  receipt  of  the  rent  it  remains  to 
1)6  considered,  whether,  if  the  tenant  had  ceased  to  work  for  six  years,  the  lessor 
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of  the  plakitifT  would  have  had  a  right  which  he  would  have  had  on  a  cesser  of 
two  years.  Unless  the  defendant  can  establish,  first,  that  this  lease  became 
absolutely  null  and  void,  at  the  end  of  the  first  two  years  against  both  parties, 
so  that  no  action  whatever  could  be  brought  ilpon  it,  and  unless  he  can  also 
estaUish  that  the  receipt  of  rent  had  the  efifect  of  creating  a  new  tenancy  from 

fear  to  year,  requiring  notice  to  quit,  the  plaintiff  is  clearly  entitled  to  recover, 
am  of  opinion,  that,  notwithstanding  the  language  of  this  lease,  it  did  not 
become  absolutely  void  by  a  cesser  of  two  years,  unless  the  landlord  thought 
fit  to  make  it  so.  If,  indeed,  it  were  held,  that  a  lease  thus  became  absolutely 
null  and  void,  even  where  it  was  made  to  appear  that  there  had  been  a  continu- 
ance of  the  receipt  of  rent  afterwards,  the  consequence  might  be,  that  when  the 
landlord  at  an  advanced  period  brought  his  action  of  covenant,  he  might  be  told 
that  he  had  no  right  to  maintain  that  action,  on  the  ground  that  the  lease  had 
*4061  ***®^"*^  ^^^  ^y  forfeiture  many  years  before.     My  opinion  is,  that  the 

-^  lease  did  not  become  absolutely  void  at  the  end  of  the  first  two  years,  un- 
less the  landlord  chose  to  make  it  so.  He,  however,  forbears  to  do  so,  and  con- 
tinues receiving  the  rent,  and  giving  the  tenant  an  opportunity  of  setting  to  work 
at  the  mines,  which  he  neglects  to  do.  I  am  of  opinion,  that  the  landlord  had  a 
right,  as  soon  as  he  had  received  the  rent  up  to  Michaelmai^ay,  1817,  to  enter 
and  avail  himself  of  the  forfeiture  incurred  during  the  last  two  years.  I  think 
he  might  have  done  so  on  the  very  next  day :  at  any  rate,  he  has  a  right,  now 
that  there  has  been  a  continued  cesser  for  two  years  previous  to  the  ejectment 
brought,  to  enter  upon  it.  There  is  no  distinction  between  the  very  day  after 
the  receipt  of  the  rent  and  the  period  of  a  week  or  month.  I  am  of  opinion, 
that  the  legal  effect  of  this  instrument  is,  that  it  is  voidable  only  at  the  election 
of  the  landlord,  and  that  he  is  at  liberty  to  make  the  lease  void  at  the  end  of  any 
two  years,  during  which  two  years  there  had  been  a  continued  cesser  to  work. 
In  the  present  case,  the  defendant  had  ceased  to  work  for  the  period  of  two 
years  previous  to  the  commencement  of  the  action.  I  think,  therefore,  that  the 
plaintiff  is  entitled  to  recover.     This  rule,  therefore,  must  be  discharged. 

Baylet,  J.  I  am  of  opinion,  that  the  true  construction  of  the  proviso  in  this 
lease,  ^  that  it  shall  be  null  and  void  to  all  intents  and  purposes  upon  a  cesser 
of  two  years,"  is,  that  it  shall  be  voidable  only  at  the  option  of  the  lessor,  and 
that  it  does  not  lie  in  the  month  of  the  lessee,  who  has  been  guilty  of  a  wrongful 
*4071  ^^*  ^^  omitting  to  work  in  pursuance  of  his  covenant,  *to  avail  himself 

^  of  that  wrongful  act,  and  to  insist,  that  thereby  the  lease  has  become 
void  to  all  intents  and  purposes.  By  the  express  provisions  of  the  13  Eliz.  c. 
10,  certain  ecclesiastical  leases  are  made  void,  to  all  intents,  constructions,  and 
purposes ;  yet  it  has  been  frequently  held,  that  such  leases  are  good,  during  the 
life  of  the  person  by  whom  they  are  made.  I  think,  therefore,  that  the  fair 
construction  of  this  lease  is,  that  it  is  void  only  at  the  option  of  the  lessor,  and 
that  the  receipt  of  the  rent  on  the  29th  September,  1817,  has  not  destroyed  his 
right  to  bring  this  ejectment.  I  consider  the  demise  as  being,  in  substance,  made 
in  March,  1818,  when  he  entered  on  the  premises.  Now  if  he  had  then  brought 
an  ejectment,  he  might  have  called  a  witness  to  prove,  that  from  March,  1816, 
down  to  March,  1818,  he  had  been  constantly  watching  the  pit,  and  diat  no 
work  had  been  going  on.  That  wimess  may  not  have  known  the  pit  before ; 
and  it  surely  would  be  no  answer  to  say,  that  the  defendant  had  been  guilty  of 
a  previous  cesser,  or,  in  other  words,  that  he  had  not  worked  the  mine  from  the 
1st  of  March,  1813.  The  effect  of  the  receipt  of  rent  on  the  29th  September, 
1817»  cannot  amount  to  more  than  an  acknowledgment  on  the  part  of  the  lessor 
of  the  plaintiff,  that  no  forfeiture  was  then  complete.  He  does  not  thereby 
admit  that  a  forfeiture  may  not  have  been  inchoate,  but  merely  that  it  was  not 
complete,  so  as  to  entitle  him  to  bring  an  ejectment.  I  think  that  the  landlord 
has  it  >.i  his  election  to  make  this  lease  void  or  not ;  that  he  is  not  bound  to 
exercise  that  election  in  the  first  instance ;  and  that  though  he  may  waive  it 
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from  time  to  time,  he  is  at  liberty  afterwards  to  insist  on  the  forfeiture  in  respect 
of  ^subsequent  misconduct.  The  case  of  Doe  on  the  Demise  of  Boa*  rmdt^ 
caiven  v.  Bliss,  4  Taunt.  735,  is  very  much  in  point  There  it  was  ^ 
expressly  held,  that  a  lessor  who  has  a  right  of  re-entry  reserved,  on  a  breach 
of  a  covenant  not  to  underlet,  does  not,  by  waiving  his  re-entry  on  one  under- 
letting, lose  his  right  to  re-enter  on  a  subsequent  underletting.  And  Gnus,  J., 
is  there  reported  to  have  said,  **  It  might  as  well  be  contended,  that  if  a  landlord 
once  knew  that  his  premises  were  out  of  repair,  and  did  not  sue  instantly,  he 
could  never  after  re-enter  for  a  breach  of  covenant  committed  by  their  not  being 
repaired."  I  am  of  opinion,  that  the  receipt  of  the  rent,  in  September,  1817, 
did  not  destroy  the  right  of  the  lessor  of  the  plaintiff  to  take  any  part  of  the 
period  between  September,  181$,  and  September,  1817,  as  a  period  in  which 
a  forfeiture  was  inchoate  and  beginning ;  and  that  if  the  cause  of  forfeiture  con- 
tinued, he  is  at  liberty  to  add  to  that  the  subsequent  period,  from  September  till 
the  March  following,  so  as  to  complete  the  period  of  two  years*  For  these 
reasons,  it  seems  to  me  that  the  verdict  was  right. 

HoLROYD,  J.  I  am  of  opinion,  that  the  tenant  cannot  insist  that  the  lease  is 
void  against  the  will  of  his  landlord,  and  also,  that  the  acceptance  of  the  rent 
will  not  create  a  tinancy  from  year  to  year.  The  tenant  cannot  insist  that  his 
own  act  amountea  to  a  forfeiture ;  if  he  could,  the  consequence  would  be,  that 
in  every  instance  of  an  action  of  covenant  for  rent  brought  on  a  lease  containing 
a  proviso,  that  it  should  be  void  on  the  non-performance  of  the  covenants,  the 
landlord  would  *be  defeated  by  a  tenant  showing  hi^  own  default  at  a  p«^Qg 
prior  period,  which  made  the  lease  void.  If  that  be  so,  there  is  nothing  ^ 
to  prevent  the  landlord  claiming  for  the  forfeiture  of  this  lease,  for  a  ceasing 
to  work  subsequent  to  the  29th  September,  1815.  That  ceasing  to  work  for 
two  years  after  the  29th  of  September,  1815,  would  not  make  a  forfeiture  until 
after  the  expiration  of  the  day  of  the  29th  September,  1817.  Now  that  is  not 
inconsistent  with  the  receipt  of  the  rent  on  that  day,  for  supposing  it  to  be  a« 
receipt  of  rent  under  the  lease,  still  the  landlord  may  consistently  say  that  the 
lease  was  forfeited  on  the  30th  September,  or  the  1st  of  October,  1817,  for  two 
years  cesser  of  work  prior  to  either  of  those  days.  Although  the  landlord,  by 
the  receipt  of  the  rent  on  the  29th  September,  1817,  may  have  admitted  that 
the  lease  was  existing  on  that  day,  yet  he  may  avoid  it  on  a  forfeiture  which 
became  complete  at  a  subsequent  period. 

Best,  J.  In  construing  Uiis  clause  of  the  lease,  we  must  look  to  the  object 
which  the  parties  had  in  view.  The  rent  was  to  depend  upon  the  number  of 
tons  of  coals  raised.  In  order  to  derive  any  benefit  from  the  mine,  it  was  the 
object  of  the  landlord,  by  introducing  this  clause,  to  compel  his  tenant  to  work 
it.  The  clause  therefore  was  introduced  solely  for  the  benefit  of  the  landlord, 
to  enable  him  in  case  of  a  cesser  to  work,  to  take  possession  of  the  mines,  and 
either  work  them  himself,  or  let  them  to  some  other  tenant  That  therefore 
being  the  object  of  the  parties  in  introducing  this  clause,  I  think  it  will  be  iuUy 
answered,  by  holding  the  lease  to  be  void  at  the  option  of  the  landlord.  Be- 
sides, I  take  it  to  be  ah  universal  principle  of  law  and  justice,  that  no  man  can 
take  advantage  of  his  own  wrong.  *Now  it  would  be  most  inconsistent  p«^i  a 
with  that  principle,  to  permit  the  defendant  to  protect  himself  against  the  L 
consequences  of  this  action,  by  aAcrwards  setting  up  his  own  wrongful  act  at  a 
former  period.  It  appears  to  me  that  this  was  a  continued  forfeiture,  and  that 
the  landlord  had  a  right  to  take  advantage  of  it,  whenever  he  thought  proper  so 
to  do.  If  the  tenant  be  induced  by  the  landlord's  not  taking  advantage  of  the 
forfeiture  in  the  first  instance  to  make  improvements,  a  court  of  equity  would 
perhaps  grant  him  relief.  Upon  the  whole,  I  am  of  opinion  that  the  rde  for  a 
new  trial  should  be  discharged. 

Rule  disdiaiged 
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WARD  and  Another,  Assignees  of  GREAVES,  a  Bankrupt,  v.  WILKINSON 

and  Another. 

In  trover  by  A.  agBiiut  B.,  C.  is  a  competent  witness  to  prove  property  in  himself. 

Trover  for  oil  of  peppermint.  At  the  trial  before  Abbott,  C.  J.,  at  the  Lon- 
don sittings  after  last  Michaelmas  term,  the  plaintiff's  case  was,  that  the  bank- 
rupt liad  purchased  the  oil  of  peppermint  of  one  Beale,  and  obtained  from  him 
a  delivery  order  on  the  evening  of  the  9th  of  August,  (the  act  of  bankruptcy 
having  been  committed  on  the  10th,)  and  that  the  oil  had  been  seized  by  the 
sheriff  under  a  fraudulent  execution  against  the  bankrupt  at  the  suit  of  one 
Ferryman,  who  had  subsequently  delivered  it  to  the  defendants,  in  payment  of 
a  debt  he  owed  them.  The  defence  was,  that  the  bankrupt  had  fraudulendy 
obtained  possession  of  the  oil  from  Beale,  at  a  time  when  he  was  not  m  a  situa- 
*41 11  ^^^^  ^  perform  his  contract,  and,  consequendy,  that  under  these  *circum- 
•^  stances  no  property  had  passed  to  him  or  his  assignees.  Beale  was 
called  as  a  witness  to  prove  that  the  delivery  order  was  only  given  by  him  to 
enable  the  bankrupt  to  take  the  oil  home  and  inspect  it  in  bulk,  and  that  it  was 
expressly  stipulated,  that  the  bankrupt  should  not  sell  the  oil  until  Beale  was 
paid  by  a  good  bill.  The  lord  chief  justice  rejected  this  evidence,  on  the  ground 
that  Beale  was  not  a  competent  witness  to  prove  title  in  himselif.  A  rule  nisi 
for  a  new  trial  having  been  obtained  in  last  Hilary  term, 

Marryat  now  showed  cause.  This  evidence  was  properly  rejected,  inas 
much  as  Beale  had  an  interest  in  proving  the  property  in  himself.  If  the  as- 
signees succeed  in  this  action,  Beale  could  not  recover  against  them ;  if,  how- 
ever, the  assignees  were  defeated  in  this  action,  Beale  would  then  be  entitled  to 
recover  against  the  defendant. 

Scarlett  and  Wilde  contra.  In  Rex  v.  Tlie  Warden  of  the  Fleets  Rep.  temp. 
Holt,  134,  it  was  held  on  a  trial  at  bar,  that  no  verdict  can  be  given  in  evidence 
but  such  whereof  the  benefit  may  be  mutual,  that  is,  such  as  might  have  been 
griven  in  evidence  either  by  the  plaintiff  or  the  defendant,  and  Chief  Baron  Gil- 
bert, Gilbert's  Evidence,  p.  28,  lays  it  down,  that  nobody  can  take  benefit  by 
a  verdict,  who  had  not  been  prejudiced  by  it,  had  it  gone  contrary.  Now  here 
if  Beale  brought  an  action  against  Wilkinson,  this  verdict  could  not  be  given  m 
evidence  for  him,  because  it  is  not  between  the  same  parties :  and  for  the  same 
*4121  ^^^^>  ^^  ^  action  were  brought  by  Beale  against  *tbe  assignees,  this 
^  verdict,  if  in  their  favour,  would  not  be  evidence  for  them  against  Beale. 

Abbott,  C.  J.  I  am  of  opinion,  upon  further  consideration,  that  I  ought  to 
have  received  this  evidence.  The  true  question  in  these  cases  is,  whether  the 
verdict  would  be  evidence  in  favour  of  the  witness  in  an  action  brought  by  him 
to  recover  the  same  property.  Now  the  verdict,  if  in  favour  of  the  present  de- 
fendant, never  could  be  evidence  for  Beale,  unless  it  would  be  evidence  against 
him,  in  the  event  of  its  being  in  favour  of  the  present  plaintiffs.  If  the  verdict 
were  in  favour  of  the  plaintiffs,  and  Beale  were  to  bring  an  action  against  them 
for  the  gQods,  they  could  not  give  in  evidence  against  Beale  the  verdict  obtained 
in  the  present  action,  because  Beale  was  not  a  party  to  that  suit;  and  if  it  could 
not  be  given  in  evidence  against  Beale,  neither  can  it  be  given  in  evidence  for 
him.  In  fact,  the  proving  of  the  title  in  himself,  in  this  case,  does  him  no  good, 
and  consequently  he  stands  indifferent  as  to  the  legal  result.  I  think,  therefore, 
that  the  testimony  ought  to  have  been  received,  and  that  this  rule  must  be  made 
absolute. 

HoLROYD,  J.  The  rule  is  now  perfectly  established,  that  a  person  is  a  com- 
petent witness  unless  he  be  interested  in  die  event  of  the  suit.  Beale  in  this 
case  is  not  interested  in  the  event  of  the  suit,  for  the  verdict  in  this  action  would 
not  be  evidence  in  an  action  brought  by  him.  The  case  of  Nix  v.  Cuttings  4 
Taunt.  I89  is  an  authority  in  point.     It  was  an  action  of  trover  for  a  horse,  and 
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*the  question  was,  whether  one  Denny,  who  gave  evidence  on  the  part  r«4|A 
of  the  defendant,  was  an  admissible  witness.  He  stated,  that  it  was  t. 
agreed  between  the  plaintiff  and  himself  that  he  should  take  the  horse  as  a  secu- 
rity for  the  payment  of  16/.  deposited  by  him  with  the  plaintiff,  and  that  the 
horse  should  be  sold  at  the  next  Woodbridge  fair,  if  the  money  was  not  paid 
by  that  time.  The  money  was  not  paid  by  that  time,  and  the  witness  sold  the 
horse  at  Woodbridge  fair  to  the  defendant.  A  rule  nisi  having  been  obtained 
for  a  new  trial,  on  the  ground  that  this  evidence  ought  not  to  have  been  received, 
the  court  of  common  pleas  confirmed  the  opinion  of  Grose,  J.,  at  nisi  prius, 
that  the  evidence  was  admissible,  on  the  ground  that  the  verdict  would  not  be 
evidence  in  favour  of  the  witness  in  any  case.  It  seems  to  me  that  that  case 
is  expressly  in  point,  and  ought  to  govern  the  present.  I  think,  therefore,  this 
rule  ought  to  be  made  absolute. 
Best,  J.,  concurred. 

Rule  absolale. 


TREACHER  v.  HINTON. 

In  an  action  against  the  acceptor  of  a  bill  payable  at  a  banker's,  it  is  not  necessary  to  prov« 
notice  of  non-payment  to  the  acceptor.  The  court  may  order  a  verdict  to  be  entered  for 
the  plaintifT,  where  the  cause  was  undefended  at  nisi  prius,  and  the  judge  directed  a  nonarait, 
with  liberty  to  the  plaintiff  to  move  to  enter  a  verdict.     [See  ante  page  212.] 

Declaration  by  the  endorsee,  against  the  acceptor  of  a  bill  of  exchange, 
addressed  to  the  defendant,  at  Plymouth,  and  accepted,  payable  at  Sir  John 
Lubbock's  and  Co.,  bankers,  London.  The  declaration  contained  an  averment 
of  presentment  at  Sir  John  Lubbock*s  and  Co.,  refusal  of  payment,  and  notice 
to  the  defendant  At  the  trial  before  Abbott,  C.  J.,  at  tlie  London  sittings 
after  last  Michaelmas  term,  the  ^plaintiff  proved  the  handwriting  of  the  rmAtM 
defendant,  the  presentment  at  Sir  John  Lubbock's  and  Co.,  and  the  re-  ^ 
fusal  to  pay.  Abbott,  C.  J.,  inclined  to  think,  that  since  the  late  decision  of 
the  house  of  lords,  in  Rowe  v.  Vaung^  the  plaintiff  was  bound  to  prove  that 
he  had  given  notice  of  non-payment  to  the  defendant ;  and  the  cause  being  un- 
defended, he  nonsuited  the  plaintiff,  with  liberty  for  him  to  move  to  enter  a  ver- 
dict for  the  sum  mentioned  in  the  bill.  A  rule  nisi  for  that  purpose  having  been 
obtained  in  last  Hilary  term, 

Wilde  now  showed  cause.  The  effect  of  a  special  acceptance  is  to  impose 
on  the  holder  of  the  bill  the  duty  of  giving  notice  to  the  acceptor,  in  case  the 
bill  be  dishonoured  at  the  place  specified,  and  that  results  from  the  late  decision 
of  the  house  of  lords  in  JRotoe  v.  Foung^  2  Brod.  &  Bing.  165.  The  accepts 
ance  is  nothing  more  than  an  order  to  the  banker  to  pay  the  money,  and  an 
undertaking  that  the  acceptor  had  an  authority  to  address  the  bill  to  him.  In 
its  operation  and  effect  it  is  like  a  drafl  on  a  banker.  It  is  so  treated  by  all  the 
parties  concerned.  It  is  clearly  an  authority  to  pay ;  and  in  practice  the  banker 
does  pay,  and  Tt  has  been  considered  in  the  nature  of  a  draft  on  a  banker  by 
courts  of  law.  Parker  v.  Gordon^  7  East,  385,  and  E^ord  v.  Teed^  1  M.  & 
S.  28,  are  authorities  to  show,  that  a  bill  accepted,  payable  at  a  banker's,  must, 
like  a  check,  be  presented  within  the  usual  banking  hours.  Now,  in  order  to 
charge  the  drawer  of  a  check,  it  is  necessary  to  give  him  notice  of  non-payment 
by  the  bankers ;  and  there  is  no  reason  why  the  same  rule  should  not  apply  to 
tlie  case  of  a  bill  payable  at  a  banker's.  At  all  events,  the  court,  in  this  case, 
have  no  power  to  order  a  verdict  to  be  entered  for  the  plaintiflT.  *It  is  r^^jg 
the  province  of  the  jury  to  pronounce  the  verdict,  which  they  have  not  L 
done  in  the  present  case ;  and  the  defendant  not  having  consented  that  the  non- 
suit should  be  set  aside,  and  a  verdict  entered,  the  court  cannot  now  order  that 
to  be  done. 

Sbraham^  contra,  was  stopped  by  the  court. 
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Abbott,  G.  J.  I  am  of  opinion  that  this  rule  ought  to  he  made  absolute. 
Bills  of  exchange,  of  late  years,  have  been  made  payable  by  the  acceptor,  either 
at  the  houses  of  his  friends  or  agents,  they  being  expressly  named  in  the  ac- 
ceptance, or  at  banking-houses,  or  at  houses  merely  described  by  their  number 
in  a  certain  street.  It  is  most  convenient,  that  the  same  rule  should  be  laid 
down,  as  applicable  to  all  these  cases.  The  most  plain  and  simple  rule  to  lay 
down  is  this,  that  the  effect  of  any  acceptance  in  any  of  these  forms  is  a  substi- 
tution of  the  house,' banker,  or  other  person  therein  mentioned,  for  the  house  or 
residence  of  the  acceptor,  and,  consequently,  that  the  presentment  at  the  house, 
or  to  the  person  named  in  the  acceptance,  is  equivalent  to  presentment  at  the 
house  of  the  acceptor.  This  rule,  T  think,  will  be  equally  applicable  to  the 
case  of  every  acceptance,  and  will  be  convenient  and  advantageous  to  the  pub- 
lic. On  the  other  point,  I  have  no  doubt  that  the  court  have  the  power,  in  this 
case,  to  order  the  verdict  to  be  entered  for  the  plaintiff.  I  have  frequently 
adopted  this  practice,  in  undefended  causes,  and  I  know  of  no  other  certain 
mode  of  giving  the  defendant,  in  an  undefended  cause,  the  benefit  of  a  legal  ob- 
jection. 

Batlct,  J.  I  have  no  doubt,  that,  under  the  circumstances  of  this  case,  the 
*4161  ^^^"^^  ^^y  order  a  verdict  to  *be  entered  for  the  plaintiff.  It  appears 
•^  from  the  evidence,  that  it  was  imperative  on  the  jury  to  find  a  verdict 
for  the  plaintiff.  When  the  judge,  therefore,  nonsuited,  and  stated,  in  the 
hearing  of  the  jury,  that  the  plaintiff  should  be  at  liberty  to  move  to  enter  a 
verdict,  and  no  objection  was  made,  either  by  the  defendant  or  the  jury,  the 
jury  in  fact  consented  that  the  verdict  should  be  so  entered,  if  the  court  though 
fit.  It  seems  to  me,  therefore,  that  when  it  is  entered,  it  becomes  the  verdict 
of  the  jury,  as  much  as  if  it  had  been  originally  pronounced  by  them.  It  would 
be  inconvenient,  in  point  of  practice,  and  most  injurious  to  defendants,  if  the 
rule  were  otherwise;  for  then  it  would  be  the  bounden  duty  of  the  judge  to 
direct  a  verdict  to  be  given  for  the  plaintiff,  even  where  he  entertained  a  doubt 
as  to  the  plaintifiTs  right,  in  point  of  law,  to  recover ;  and,  possibly,  the  defend- 
ant (not  being  present)  might  never  be  aware  of  the  legal  objection ;  whereas 
by  the  practice  of  nonsuiting,  the  defendant  must  have  notice,  because  the  plain- 
tiff is  l)ound  to  serve  him  with  the  rule  nisi  for  entering  a  verdict,  and  he  then 
has  an  opportunity  of  showing  cause  against  that  rule.  On  the  other  point  I 
have  no  doubt  An  acceptance  payable  at  a  banker's  is  substantially  a  state- 
ment by  the  acceptor,  that  that  is  the  place  at  which  payment  will  be  made  by 
himself,  his  banker,  or  his  agent;  and  it  is  the  duty  of  the  acceptor  to  take  care 
that  such  payment  is  duly  made.  He  has  an  opportunity,  from  time  to  time, 
of  calling  on  the  bankets  for  his  account,  and  he  may  give  them  directions  to 
send  all  bills  to  him  as  soon  as  they  are  paid,  and  then,  by  looking  at  such  ac- 
counts, he  will  know  whether  such  payments  have  been  made  or  not ;  I  think, 
therefore,  that  this  rule  should  be  made  absolute. 

*4171  *HoLROTD,  J.  I  am  clearly  of  opinion  that  this  is  not  a  check ;  it 
^  could  not  be  declared  upon  as  a  check,  but  only  as  a  bill  of  exchan^ 
accepted  by  the  defendant.  I  itdnk  that  the  effect  of  this  special  acceptance  is 
an  engagement  on  the  part  of  the  acceptor  to  pay  at  the  place  mentioned  in  the 
bill,  either  by  himself  or  his  agent.  That  was  the  ground  of  the  decision  of  the 
house  of  lords,  in  the  late  case  of  JRawe  v»  Foung^  where  it  was  held,  that  the 
holder  is  bound  to  make  the  presentment  at  the  place  mentioned  in  the  accept- 
ance. With  respect  to  the  other  point,  I  am  clearly  of  opinion,  that,  under  die 
circumstances  of  this  case,  the  court  is  well  warranted  in  ordering  a  verdict  to 
be  entered  for  the  plaintiff.  All  the  necessary  proof  was  given  to  endUe  the 
plaintiff  to  recover,  and  it  was  imperative  on  the  jury  to  find  a  verdict  for  him. 
The  lord  chief  jusdce  having  a  doubt  on  a  point  of  law,  stated,  in  the  hearing 
of  the  jury,  that  there  should  be  a  nonsuit,  with  liberty  to  the  plaintiff  to  move 
to  enter  a  verdict  in  his  favour,  in  case  the  court  should  be  of  opinion  that  the 

2Z 
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doubt  which  he  entertained  was  unfounded.  The  jury  assent  to  that,  and  that 
being  so,  the  case  may  be  considered  as  if  the  jury  had  actually  pronounced 
their  verdict  in  favour  of  the  plaintiff,  and  the  judge  had  then  interpose^  and 
said  that  he  had  a  doubt  on  a  point  of  law,  and  that  the  plaintiff  should  be  non- 
suited ;  and  if  that  nonsuit  should  be  set  aside,  the  verdict  should  stand.  I 
think,  therefore,  that  the  verdict  ultimately  entered  for  the  plaintiff  is  to  be  con- 
sidered as  the  act  of  the  jury,  and  not  that  of  the  judge. 
BsffT,  J.,  concurred. 


♦ALLEN,  Assignee  of  JOHNSON,  a  Bankrupt,  v.  CANNON    [M18 
and  Others. 


A  perBon  Uvinff  in  the  Isle  of  Man,  cominff  from  time  to  time  to  England,  and  buying  goods 
which  are  afterwards  sold  in  the  Isle  of  Man,  is  a  trader' against  whom  a  oommiasioa  of 
bankrupt  may  issue  in  England,  although  he  in  fact  never  soU  any  goods  in  England. 

Trover  by  the  plaintiff,  as  assignee  of  Johnson,  a  bankrupt.  At  the  trial 
before  Park,  J.,  at  the  last  Summer  assizes  for  the  county  of  Lancaster,  it  ap- 
peared that  the  bankrupt  had  for  several  years  carried  on  ^e  business  of  a  linen- 
draper  in  the  Isle  of  Man,  and  had  from  time  to  time  come  over  to  England  and 
purchased  goods,  which  he  afterwards  sold,  in  the  course  of  his  tradey  in  the 
Isle  of  Man ;  but  he  had  never  9old  any  goods  in  England.  It  was  objected, 
that  in  order  to  make  him  a  trading  person  within  the  meaning  of  the  bankrupt 
laws,  there  ought  to  have  been  both  a  buying  and  selling  in  England.  The 
learned  judge  overruled  this  objection,  and  a  verdict  was  found  for  the  plaintiff. 
A  rule  nisi  for  a  new  trial  having  been  obtained  in  last  Michaelmas  term,  upon 
the  objection  taken  at  the  trial,  £e  court  now  called  upon 

Hiulock^  Seijt.,  and  Littledait^  to  support  the  rule.  The  banknipt  was  not 
a  trader  within  (he  meaning  of  the  statute  1  Jac.  1,  c.  16,  for  he  only  bought 
goods  in  England ;  whereas,  to  make  htm  a  trader  subject  to  the  bankrupt  laws, 
he  ought  to  have  bought  and  sold  in  England.  They  cited  WiUiami  v.  Nunn^ 
1  Taunt  270. 

Abbott,  C.  J.  I  am  of  opinion  that  a  person  living  in  the  Isle  of.  Man, 
coming  from  time  to  time  to  England,  *and  purchasing  goods  to  be  sent  r^^ig 
to  the  Isle  of  Man,  and  which  are  there  sold,  is  a  person  using  the  trade  ^ 
of  merchandise  within  the  meaning  of  the  statute  of  18  Eliz.  c.  7,  and  1  Jac.  1, 
c.  15.  In  Ex  parte  Smithy  Cowper,  402,  the  bankrupt  was  never  resident  in 
England,  nor  had  ever  traded  in  England,  and  he  had  come  over  on  purpose  to 
get  the  commission  taken  out  against  him  ;  yet  Lord  Hardwickb  held  him  to 
be  a  trader  subject  to  the  bankrupt  laws.  In  Bird  v.  Sedgwick^  Salk.  110,  atid 
Alexander  v.  Piaugkan,  Cowper,  398,  it  was  held  that  a  person  trading  to  Eng- 
land, though  not  a  resident  trader  in  England,  is  an  object  of  the  bankrupt  laws, 
if  he  commits  an  act  of  bankruptcy  here.  Upon  the  authority  of  those  eases, 
and  upon  the  words  of  the  statute,  I  have  no  doubt  that  the  bankrupt  was  a 
trader ;  and  I,  therefore,  think  that  this  rule  should  be  discharged. 

Rule  dischai]ged. 
See  Doddeawartk  ▼.  Anderum,  T.  Raym.  375.     [T.  Jon.  141,  S.  C] 


CHARLES  INNELL  and  ELIZABETH,  his  Wife,  v.  NEWMAN  and 

Another. 

Husband  and  wife  lived  aeparate  under  a  deed,  by  wbich  he  stipulated  that  his  wife  ahould 
enjoy,  aa  her  separate  and  distinct  property,  all  effects,  Alc,  which  she  might  acquire,  or 

.  which  by  any  gift,  grant,  dec,  or  representation,  she,  or  he  in  her  right,  might  be  entitled 
to ;  fChd  that  he  would  not  do  any  act  to  impede  the  operation  of  that  deed,  but  would  ratify 
all  lawful  or  equitable  proceedings  to  be  brought  in  his  or  their  names,  for  recovering  sucA 
real  and  personal  estates ;  and  the  wife  having,  as  executrix  of  R.  M.,  commenced  an  action 
on  a  promissory  note  against  defendants  in  the  names  of  her  husband  and  herself,  the 
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husband  releaaed  the  debt,  which  teleaae  was  pleaded  puis  darrain  continuance.  The  court, 
on  application,  ordered  such  plea  to  be  taken  off  the  record,  and  the  release  to  be  given  up 
to  be  cancelled. 

Jbrtis,  in  last  Michaelmas  tenn,  had  obtained  a  rule  calling  npon  the  defend- 
ants to  show  cause  why  the  plea  puis  darrain  continuance,  put  in  by  them  ai 
*4&nl  ^®  *trial  of  this  cause,  should  not  be  taken  off  the  record,  and  Uie  release 
-J  therein  mentioned  be  delivered  up  to  be  cancelled.  It  appeared  upon 
the  affidavits  that  the  action  had  been  commenced  by  Elizabeth  Innell,  the  wife 
of  the  plaintiff,  as  executrijt  of  Richard  Moss,  to  recover  a  sum  of  money  due 
upon  a  promissory  note ;  and  that  the  cause  being  at  issue,  the  defendants,  at 
the  last  assizes  for  the  county  of  Oxford,  on  the  13th  of  July,  pleaded,  puis 
darrain  continuance,  a  release  executed  on  the  3d  day  of  July  by  Charles 
Innell,  the  plaintiff.  The  affidavits  then  stated  that  the  action  was  commenced 
and  prosecuted  for  the  sole  benefit  of  Elizabeth  Innell,  and  that  on  December 
7th,  1708,  a  regular  deed  of  separation  was  entered  into  between  Charles  Innell 
and  his  wife,  whereby  he  agreed  to  allow  her  to  enjoy,  as  her  distinct  and  sepa- 
rate estate  and  property,  all  such  effects  whatsoever  which  she  might  thereafter 
purchase  or  acquire,  or  which  by  any  gift,  grant,  limitation,  devise,  bequest, 
descent,  or  representation,  she  or  the  said  Charles  Innell,  his  heirs,  executors, 
or  administrators,  in  her  right,  should  or  might  be  entitled  to ;  and  that  these 
should  be  enjoyed,  without  any  interruption  by  the  said  Charles  Innell ;  and 
that  he  would  not,  at  any  time,  do  any  act  to  impede  the  operation  of  that  deed, 
but  would,  at  all  times,  allow  of,  ratify,  and  confirm  all  lawful  and  equitable 
proceedings  to  be  brought  or  prosecuted  in  his  or  their  name  or  names,  with  or 
without  the  said  Elizabeth  his  wife,  for  recovering  and  obtaining  such  real  and 
personal  estates.  The  affidavits  further  stated,  that  from  the  execution  of  the 
deed  the  parties  had  constantly  lived  separate ;  and  that  the  release  was,  as  they 
verily  believed,  collusively  obtained. 

♦4211  *^'  ^'  '^^^^^^  *"^  ^*  ^'  ^**<>w  showed  cause,  and  contended  that 
-J  the  deed  of  separation  in  this  cause  was  wholly  illegal ;  and  that  the 
husband  might  any  time  resume  his  marital  rights,  notwithstanding  its  provi- 
sions ;  and,  besides,  even  if  that  were  not  so,  the  court  would  hardly  enforce  the 
provisions  of  such  a  deed  by  a  summary  proceeding.  Here,  too,  the  husb^d 
may  be  liable  for  the  debts  of  tbe  testator,  in  case  of  a  devastavit;  and  it  there- 
fore could  never  be  in  the  contemplation  of  the  parties,  that  the  wife  should 
receive  the  money  due  to  the  testator.  In  Jenkins  Rep.  79,  it  is  laid  down, 
that  the  husband^  by  his  grant,  may  dispose  of  the  goods  and  chattels  which 
his  wife  has  in  her  own  right,  or  as  executrix.  The  object  of  this  deed  of  depu- 
ration was  only  to  secure  to  the  wife  all  the  property  which  she  might  have*, 
or  of  which  she  might  be  entitled  to  the  beneficial  enjoyment ;  but  it  was  Hcvcr 
intended  to  include  property  which  she  had  solely  in  her  representative  capacity . 

Jervia  and  Campbeu^  contra,  were  stopped  by  the  court. 

Abbott,  C.  J.  Whilst  the  husband  continues  to  relinquish  his  marital  rights, 
it  would  be  contrary  both  to  equity  and  justice,  if  we  were  to  allow  him,  in 
direct  violation  of  the  contract  which  he  has  made,  to  execute  a  releajc  of  thi.** 
sort,  and  thereby  to  render  the  suit  commenced  by  his  wife  in  her  character  of 
executrix  utterly  unavailing.  It  is  not  necessary  for  us  to  decide  as  to  the  right 
of  the  husband  to  receive  the  money,  when  recovered  by  the  present  action. 
*4^1  All  that  we  do,  on  the  present  occasion,  is  to  say  that  he  shall  not  be  *ul- 
-I  lowed  in  this  manner  to  prevent  the  suit  from  proceeding.  I  am  tliore- 
fore  of  opinion  that  this  rule  ought  to  be  made  absolute. 

Bayley,  J.  I  am  of  the  same  opinion.  The  wife  in  this  case  is  bound,  tk* 
executrix,  to  act  for  the  general  benefit  of  all  persons  interested  under  the  will 
of  the  testator ;  and  the  husband  ought  not  to  be  permitted  to  prevent  this  by  a 
wrongful  act,  which  would  amount  to  a  devastavit  on  his  part  He  is  not  to 
release  the  debt  without  sufficient  compensation,  but  ought  to  suffer  the  suit  to 
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fljo  on,  to  aseertein  the  amount  of  the  debt  He  may,  perhaps,  be  entitled  to 
mtercept  the  money,  when  it  is  ascertained  upon  a  trial  how  much  is  due ;  but 
he  ought  not  to  be  allowed  in  this  manner  to  prevent  any  trial  from  taking  place. 
I  think,  therefore,  that  this  plea  ought  not  to  stand. 

HoLROYD,  J.     I  think  that  this  release  ought  not  to  be  allowed  to  be  avail- 
able to  the  defendants,  being  given  under  such  circumstances,  and  in  the  pro- 
gress of  the  cause.     I  do  not  agree  in  the  construction  which  has  been  put  on 
the  deed  in  the  course  of  the  aigument ;  it  seems  to  me  to  extend  to  property 
claimed  by  the  wife  in  her  representative  capacity,  and  I  think  that  this  release 
is  clearly  in  fVaud  of  the  deed  of  separation.     Here,  too,  the  husband  is  only         | 
named  as  plaintiff  for  conformity,  and  he  ought  not  to  be  allowed  to  release  the         i 
debt ;  for  to  do  so  would  be  a  fraud  upon  the  persons  having  an  interest  under        ' 
the  will  of  the  testator.  I 

Best,  J.     This  action  is  brought  on  the  faith  of  the  stipulation  contained  in         I 
the  deed  of  separation ;  and  *I  think  that  the  husband  ought  not,  under  r^^oa         > 
such  circumstances,  to  be  allowed  to  release  the  debt,  and  so  altogether  t. 
to  defeat  the  action. 

Rule  absohite.(a) 

(a)  See  Legk  v.  Legk,  1  BO0.  &,  Pul.  447.     [See  also  Gary's  Rsp.  134,  (ed.  1820,)  SmAf  v 
CfMing,] 

• 

CAMPBELL  and  Others  v.  INNES. 

Upon  a  policy  effected  (after  the  declaration  of  war  by  America,  but  before  it  was  known  in 
England,)  m  which  it  was  not  stated  in  the  policy,  nor  communicated  to  the  underwriter, 
that  the  assured  was  an  American  tubjeet,  ana  the  loss  happened  in  consequence  of  a  seizure 
by  the  American  ^oTemment  for  a  forfeiture  for  the  breach  of  their  non-importation  act : 
Held,  that  the  action  could  not  be  maintained,  even  after  the  war  had  terminiued. 

Assumpsit  on  a  policy  of  insurance,  dated  30th  July,  1812,  upon  the  ship 
Mars  and  her  cargo,  from  London  to  Norfolk,  in  Virginia,  and  from  thence  to 
Wilmington,  in  North  Carolina,  at  a  premium  of  six  guineas  per  oent«,  agairut 
all  riskif  American  capturtf  or  seizure  induded.  The  declaration  averred 
the  interest  in  Messrs.  Levy  and  Gomes,  and  stated  a  loss,  by  the  ship 
being  seized,  detained,  and  carried  away,  by  certain  persons  unknown  to 
the  plaintiff,  to  wit,  by  certain  enemies  of  onr  lord  the  king.  Plea,  gene* 
ral  issue  At  the  trial,  before  Abbott,  G.  J.,  at  the  Guildh^l  sittings  after 
the  last  Hilary  term,  it  appeared,  that  the  ship  and  goods  in  question  were  the 
property  of  Messrs.  Levy  and  Gomez,  who  were  Amencan  subjects.  The  ship 
sailed  .on  her  voyage,  laden  with  British  goods,  on  the  32d  July,  1812 ;  and 
upon  her  arrival  at  Norfolk,  in  Virginia,  the  ship  and  cargo  were  seized  by  tiie 
collector  of  tlie  customs  for  that  port,  and  immediately  prosecuted  by  the  A^ri* 
can  government,  as  being  forfeited  for  a  breach  of  the  non-importation  act.  The 
assured,  in  consequence,  immediately  abandoned  the  ship  to  the  underwriters. 
It  appeared,  also,  that  war  was  declared  *by  the  American  government,  r^^oi 
in  June,  1812,  before  the  ship  sailed  from  England,  but  that  circum-  ^ 
stance  was  not  known  in  England  till  after  her  departure.  Abbott,  C.  J.,  was 
of  opinion,  at  the  trial,  tliat  as  the  ship  was  seized  by  the  American  govern- 
ment,  on  account  of  the  war  with  America,  and  as  the  assured  was  an  American 
subject,  which  circumstance  was  not  stated  on  the  face  of  the  policy,  and  did 
not  appear  to  be  known  to  the  underwriter  when  he  subscribed  Ae  policy,  the 
plaintiffs  were  not  entitled  to  recover.  He  therefore  directed  a  nonsuit.  And 
now 

Scarlett  moved  for  a  new  trial,  and  contended,  that  here  it  being  expressly 
stipulated,  that  the  insurance  should  be  against  all  risks,  American  captaire,  or 
seizure  included,  there  was  no  objection  to  the  plaintiff's  recovering  now ;  tfie 
war  with  America  being  at  an  end.     The  only  question  is,  whether  it  be  lawful 
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for  an  underwriter  to  contract  to  insare  an  American  subject  against  the  acts  of 
his  own  government,  and  there  is  no  case  which  says  he  may  not  do  so  by  a 
special  contract  Here  it  is  expressly  included  in  the  risk ;  and  upon  grounds 
of  public  policy  there  is  no  objection  to  the  allowance  of  such  insurances.  The 
case  of  Conway  v.  Chcnf^  10  East,  536,  may  be  cited  to  the  contrary ;  but  the 
authority  of  that  case  has  been  much  doubted.  In  Simeon  v.  Bazett^  2  M.  & 
S.  99,  Lord  Ellenborouoh  lays  it  down,  that  •'  the  ezclasion  of  ri^  occasioned 
by  the  act  of  the  assured's  own  government  is  only  an  implied  exclusion  from 
the  reason  and  fitness  of  the  thing,  which  may  be  rebutted  by  circumstances  ;** 
M251  ^"^  ^^  ^da^  in  another  place,  that  **«  there  is  no  doubt  that  an  insurance 
-^  upon  an  American  ship  against  American  embai^  might  be  good,  not- 
withstanding the  act  of  embargo  might  be  considered  as  an  act  of  the  party's 
own  government  who  effected  the  insurance.  For  not  only  an  insurance  against 
the  act  of  his  own  government  but  even  against  his  own  act  might  be  gCMd,  if 
the  underwriter  was  disposed  to  enter  into  so  hazardous  a  risk."  Here  there 
is  an  express  stipulation  introduced  into  the  policy,  and  the  contract  was,  no 
doubt,  made  with  a  view  to  the  very  risk  which  afterwards  occasioned  the  loss. 

Abbott,  C  J.  In  this  case,  the  policy  did  not  show  that  the  property  be- 
longed to  an  American  subject,  nor  did  it  appear  at  the  trial  that  the  underwriter 
waff  acquitinted  with  that  fact  Now  an  American  subject,  to  whom  a  ship  and 
goods  ate  consigned  in  America,  if  he  knows  that  he  is'  insured  against  a  loss 
of  this  description,  may  not  only  omit  to  take  proper  means  for  preventing  such 
loss,  but  may  possibly  facilitate  it  by  giving  information  to  his  own  government 
upon  the  subject  I  think  that  that  is  a  risk  which  the  underwriter  ought  to 
know  before  he  subscribes  the  policy.  I  thought,  at  the  trial,  that,  as  it  did  not 
appear  by  the  policy,  and  was  not  communicated  to  the  underwriter  in  this 
case,  that  this  property  belonged  to  an  American  subject  the  plaintiffs  were 
not  entitled  to  recover ;  I  am  of  the  same  opinion  still.  This  rule  must,  there- 
fore, be  refused. 

Batlbt,  J.  In  Simeon  v.  Bazeti^  the  underwriter  was  fully  acquainted 
with  all  the  circumstances,  and  it  was  distinctly  in  the  contemplation  of  both 
parties  there  to  insure  against  the  act  of  the  government  of  the  assured,  fa) 
*42B1  *^^  ^^  ^P^°  ^^^  ground  that  the  underwriter  was  held  to  be  liable. 
^  But  in  this  case  it  does  not  appear  that  the  underwriter  knew  the  ship 
and  goods  to  be  American  property.  Now  that  makes  a  material  difference  in 
his  risk ;  for,  if  the  proper^  be  British  owned,  of  course  the  ovmer  will  do  all 
in  his  power  to  prevent  the  risk  from  occurring ;  but  if  it  be  American  owned, 
he  may,  if  he  be  secure  of  payment  by  the  underwriter,  lend  himself  to-  the 
purposes  of  his  own  government  and  assist  them  in  obtaining  possession  of  the 
property  insured.  As  it  does  not  therefore,  appear  distinctly  that  this  was  a 
risk  within  the  contemplation  of  the  underwriter,  at  the  time  he  subscribed  the 
policy,  I  think  that  the  nonsuit  was  right 

Houunm  and  Best,  Justices,  concurred. 

Rule  refused. 
(a)  [See  2  Amer.  Law  Joarnal,  230 ;  5  Johna.  Rep.  318.] 


CAMPBELL  and  Others,  Executors  of  DONALDSON,  v.  INNES. 

The  impoitatkm  of  goods  from  America,  in  a  veaael  American-built,  though  owned  by  British 
subjects,  is  not  legalized  by  49  G.  3,  c.  59. 

AssvMPsrr  on  a  policy  of  insurance  on  the  ship  Manhattan  and  cargo,  from 
Virginia  to  Oreat  Britain.  Plea,  general  issue.  At  the  trial  at  the  last  sitting* 
at  Guildhall,  befoie  Abbott,  C.  J.,  it  appeared  that  the  ship  was  built  in  Ame- 
rica, but  was  the  property  of  Messrs.  Osborne  and  Co.,  who  were  British  sub- 
jecu,  and  by  them  was  chartered  for  this  voyage  to  Donaldson,  who  was  also 
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a  British  subject  The  caigo  consisted  of  timbery  the  produce  of  the  United 
States.  Upon  this  it  was  objected*  that  the  voyage  was  illegal*  being  in  viola- 
tion of  the  navigation  laws.  *The  learned  judge  was  of  this  opinion,  rm^j 
and  directed  a  nonsuit.     And  now  ^ 

Scarlett  moved,  by  leave,  to  enter  a  verdict  for  the  plaintiff.  It  is  quite  clear 
that  if  this  had  been  an  American  ship,  and  owned  by  Americans,  the  importation 
would  have  been  legal.  For,  by  40  G.  3,  c.  59,  an  importation  of  American  goods 
in  American  vesseb  is  permitted,  on  payment  of  the  like  duties,  as  if  imported 
in  ships  not  British-built.  Then  the  chx^umstance  that  this  vessel  is  British 
owned  cannot  make  a  difference ;  for  the  case  of  Long  v.  Buff,  2  B.  &  P.  209, 
shows,  that  the  policy  of  the  legislature  in  such  cases  is  not  to  prevent  British 
subjects  from  employing  foreign  ships  in  neutral  trade  in  as  ample  a  manner  as 
they  can  be  employed  by  aliens. 

Abbott,  C.  J.  I  think  the  nonsuit  right.  The  difficulty  is  this :  the  impor- 
tation is  not  legalized  by  40  6.  8,  c.  69,  because  that  act  is  confined  to  ships 
American  owned,  and  here  the  owners  of  this  ship  were  British  subjects.  Nor 
can  the  importation  be  legal  as  being  in  a  British  ship,  because  the  register  acts 
prevent  this  vessel,  being  American-built,  from  being  so  considered.  The  case 
of  Long  V.  Dt^  is  very  distinguishable.  There  2ie  question  turned  on  the 
words  of  the  convoy  act,  and  it  was  held  that  a  foreign-built  ship,  British 
owned,  was  not  required  to  be  registered.  But  that  case  contains  no  decision 
on  the  point,  whether  an  importation  of  goods  in  a  vessel  of  that  description 
would,  in  a  case  like  this,  be  legal. 

Rule  refused. 


•HETHERINGTON  and  Another  v.  VANE,  Bart.,  and        [•428 
Others. 

Where  the  plaintiiT,  beins  posfleesed  of  house  and  land  in  E.,  had  for  sixty  years  exerdsed 
rights  of  common  in  w. ;  but  it  appeared  that  this  was  done  near  the  boundary  of  the  two 
commons  of  W.  and  E.,  which  lay  open  and  uninclosed  adjacent  to  each  other;  and  it  alw> 
appeared  that  the  parties  exercising  the  right  did  not,  at  the  time,  know  the  exact  boundary, 
and  that  plaintiff  had  on  a  previous  incloeure  of  the  E.  common  obtained  an  allotment  there 
in  respect  of  his  estate:  neldf  that  the  judge  was  right  in  leaving  it  to  the  jury  to  sav, 
whether  the  evidence  was  referable  to  an  exercise  of  the  right  in  E.  and  a  mistake  of  toe 
boundary,  or  to  an  exercise  of  the  right  in  W. 

This  was  a  feigned  issue  to  try  the  right  of  the  plaintiff  to  an  allotment  of 
common  in  the  manor  of  Wythop,  in  the  parish  of  Brigham,  in  the  county  of 
Cumberland.  The  claim  was,  diat  plaintiffs,  as  owners  and  proprietors  of 
lands  and  tenements  in  the  township  of  Embleton,  were  entitled  to  right  of  com- 
mon of  pasture  within  the  manor  of  Wythop.  At  the  trial  at  the  last  Carlisle 
assizes,  before  Bssr,  J.,  it  appeared,  that  the  commons  of  Wythop  and  Embleton 
formerly  lay  open  and  uninclosed,  adjacent  to  each  other,  and  that  the  bounda- 
ries between  them  were  not  at  that  time  distinctly  ascertained,  nor  until  about 
seven  years  a^o,  when  the  boundary  was  settled  in  consequence  of  an  action 
between  the  Earl  of  Egremont  and  Sir  Frederick  Vane.  The  plaintiffs  were 
proprietors  of  a  house  and  land  in  Embleton ;  and  it  was  distinctly  proved,  that 
they  and  their  predecessors  had,  for  sixty  years  past,  heafed  their  sheep  and  exer- 
cised other  rights  of  common,  in  places  which,  on  the  settlement  of  the  bound- 
ary, proved  to  be  on  the  Wythop  side  of  it.  It  was  also  proved,  that  the  pro- 
prietors of  the  estate  had  most  commonly  washed  tlieir  sheep  at  a  brook  in 
Wythop,  but  occasionally  also  in  one  at  Embleton.  It  appeared,  however,  that 
at  the  time  these  acts  were  done,  the  parties  doing  them  were  wholly  ignorant 
of  the  exact  boundary,  and  that  the  plaintiffs  had  on  a  previous  indosure  of  the 
Embleton  common  applied  for^and  received  an  allotment  in  respect  of  this  estate. 

*The  learned  judge  left  it  to  the  jury  to  say  whether  this  evidence  r«^og 
was  referable  to  an  exercise  of  a  right  of  common  within  Embleton.  ^ 
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and  a  miatake  aa  to  the  exact  boundary,  or  whether  it  was  to  be  oonaidered  aa 
an  adverae  enjoyment  in  Wythop,  with  the  knowledge  of  the  commoners  there, 
and  acquiesced  in  by  them.  The  jury  found  a  verdict  for  the  defendants. 
Scarlett  moved  for  a  new  trial,  on  the  ground  that  this  was  a  misdirection  on 
the  part  of  the  learned  judge.  The  ri^ts  were  in  fact  exercised  within  the 
manor  of  Wythop,  and  that  for  a  long  period  of  time ;  and  the  parties  must  be 
taken  to  be  cognisant  of  their  own  ^undaries,  and  to  have  acquiesced.  No 
doubt  can  be  entertained  that  a  right  of  common,  in  respect  of  a  tenement  not 
within  the  manor,  may  be  acquired  by  usage.  And  he  referred  to  a  case  tried 
before  Batlet,  J.,  at  Carlisle,  where  a  different  rule  had  prevailed. 

But  the  court  were  of  opinion,  that  the  learned  judge  had  in  this  case  cor- 
rectly left  the  question  to  the  jury,  and  that  the  jury  had  come  to  a  right  con- 
,  elusion.     And  Batlby,  J.,  added,  diat  in  the  case  before  him  there  was  not  any 
dispute  as  to  the  boundary,  and  that  the  question  was  not,  as  here,  to  which  of 
two  commons  the  exercise  of  the  right  was  applicable. 

Rule  refused. 


•430]  'The  KING  v.  HUNT. 

Upon  the  trial  of  an  information  for  a  libel,  only  ten  special  jurymen  appeared,  and  two  tales- 
men were  sworn  on  the  jurv.  It  is  no  ffround  for  a  new  trial  that  two  of  the  non-attendinjg 
special  jurymen  named  in  the  pannel  had  not  been  summoned,  though  it  appeared  that  this 
fact  was  unknown  to  the  defendant  until  after  the  trial. 

This  was  an  information  by  the  attorney-general  against  the  defendant,  for  a 
libel.  At  the  trial,  at  the  last  sittings  at  Westminster,  before  Abbott,  C.  J., 
when  the  case  was  called  on,  only  ten  of  the  special  jury  attended.  Two  tales- 
men were  accordingly  sworn,  and  the  defendant  was  convicted.     And  now 

Denman  moved  for  a  new  trial,  upon  the  affidavits  of  two  of  the  special 
jurymen,  who  had  not  attended,  stating,  that  they  had  not  been  summoned,  and 
also  on  the  affidavits  of  the  defendant  and  his  attorney,  that  they  were  wholly 
ignorant  of  that  fact  till  after  the  trial  was  over ;  and  he  contended,  that  it  was 
^solutely  necessary  that  all  should  be  summoned ;  for  if  two  may  be  omitted, 
so  may  any  other  number ;  and  so  a  selection  may  be  made  of  particular  per^ 
sons  to  try  the  c^iuse.  It  may  be  said,  that  for  this  the  sheriff  is  punishable, 
but  that  is  no  advantage  to  a  defendant  who  suffers  by  his  improper  conduct. 
But  the  act  of  parliament  is  imperative,  for  it  requires  all  to  be  summoned.  The 
trial  is  altogether  wrong  in  consequence  of  this  omission,  and  the  defendant  is 
entitled  to  a  new  trial.  He  referred  to  IRU  v.  Votes,  12  East,  229 ;  Parker  v. 
,  Thoroton,  8tr.  640,  2  Ld.  Raym.  1410,  and  Dovey  v.  Hobaan,  2  Marsh.  154. 

Abbott,  C.  J.  No  case  has  been  cited  which  is  a  direct  authority  on  this 
*4S1~I  ^^^^^^«  so  as  to  form  a  ground  *for  our  decision ;  we  must,  therefore, 
-J  look  to  ^  principle  on  which  this  application  is  founded.  There  has, 
in  this  case,  been  an  omission  to  summon  two  of  the  special  jurymen.  The 
court  is  not  without  proof  to  suspect  any  fraud  on  the  part  of  its  officers.  It  is 
not  suggested,  in  this  case,  that  die  omission  has  been  in  consequence  of  collu- 
sion with  any  other  person.  If,  then,  on  these  affidavits,  we  were  to  grant  a 
rule,  we  should  intimate  it  to  be  our  opinion,  that  in  every  case  which  may  be 
tried,  whether  civil  or  criminal,  if  the  party  against  whom  the  verdict  passes 
chooses  to  apply,  he  will  be  entitled,  as  of  right,  to  a  new  trial,  in  case  he  shows 
to  the  court  that  any  ofie  juryman  has  not  been  duly  summoned  to  attend.  This 
would  be  going  a  great  deal  too  far.  I  think,  therefore,  that  we  ought  not  to 
grant  this  rule. 

Baylet,  J.  I  am  of  the  same  opinion.  If  we  were  to  accede  to  this  appli- 
cation, it  would  be  equally  competent  to  the  crown,  in  case  of  an  acquittal,  to 
have  a  new  trial,  as  of  right ;  and,  therefore,  our  granting  a  rule  in  this  case 
would  tend  to  deprive  defendants  of  the  protection  which  the  law  at  present 
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g^¥e8  to  them ;  and  this  would  apply  to  all  cases,  criminal  as  weQ  as  civil.  It 
would  surely  be  a  monstrous  proposition  to  contend,  that,  afler  an  important 
question  has  been  determined  at  nisi  prius,  the  losing  party  might  have  a  new 
trial,  because  the  sheriff  had  omitted  to  summon  one  common  juryman  out  of 
the  whole  pannel.  It  is  argued,  that  if  so,  the  sheriff  might  omit  to  summon 
all  the  special  jurymen  but  one.  But  if  such  a  case  were  to  occur,  the  court 
would  have  no  difficulty ;  for  it  is  clearly  competent  to  them,  in  their  discre- 
tion, to  *grant  a  new  trial.  This  is  not  an  application  of  that  sort ;  but  rmA^o 
if  it  were,  I  should  be  of  opinion,  that  as  there  is  no  reason  to  think  the  ^ 
jury  wrong  in  their  verdict,  the  court  ought  not  to  interfere. 

HoLROYD,  J.  It  does  not  appear,  upon  these  affidavits,  that  any  reason  is 
suggested  why  the  sheriff  omitted  to  summon  these  two  jurymen,  or  that  it  was 
done  in  consequence  of  any  improper  practice.  We  cannot,  in  the  absence  of 
proof,  presume  that  any  thing  has  been  done  comipUy.  If  that  were  so,  still  I 
think  that  this  could  not  be  considered  as  a  mistrial.  If  it  could,  great  mischief, 
as  it  seems  to  me,  would  follow.  In  crown  cases,  all  the  acquittals  would  be 
void,  and  the  parties  might  be  tried  again ;  but  I  think  that  the  trial  cannot  so 
be  treated  as  a  nullity ;  and,  as  there  is  no  other  ground  for  the  present  applica^ 
tion,  I  am  of  opinion  that  there  should  be  no  rule. 

Best,  J.  It  is  distinctly  stated,  in  Dovey  v.  Hobf&n^  by  Lord  Chief  Justice 
GiBBS,  diat  applications  of  this  sort  must  be  to  the  discretion  of  the  court,  and 
that  they  will^  if  justice  requires  it,  accede  to  them.  From  any  other  way  of 
considering  the  question,  great  mbchief  would  ensue.  In  cases  of  felony  or 
treason,  where  a  party  has  been  acquitted,  it  would  follow,  that  the  crown,  on 
proving  an  omission  by  the  sheriff  to  summon  one  juryman,  might  try  the  case 
a  second  time.  Taking  it  to  be  an  application  to  our  discretion,  is  it  shown 
that  any  injustice  has  been  done  ?  The  true  rule  is  this,  if  the  officer  has  not 
done  his  duty,  he  is  to  be  punished  for  it;  and  if  his  omission  has  actually 
produced  prejudice  to  the  party,  then  it  is  in  the  discretion  *of  the  conrt  r«  j  oo 
to  prevent  injustice  being  done,  by  granting  a  new  trial.  In  this  case,  ^ 
the  omission  is  not  shown  to  have  been  prejudicial  to  this  defendant ;  and  there- 
fore I  think  the  rule  ought  to  be  refused. 

Rule  refiised. 


DOE,  on  the  Demif e  of  LLOYD  and  Another,  v.  DEAKIN  and  Another. 

The  fact  of  a  tenant  for  life  not  having  been  seen  or  heard  of  for  fourteen  years  by  a  penon 
residing  near  the  estate,  although  not  a  member  of  hia  family,  is  primfi  facie  evidence  of  the 
death  of  the  tenant  for  life. 

Ejbctmbnt  for  certain  premises,  situate  at  Trewillan,  in  the  county  of  Salop. 
Plea,  general  issue.  The  demise  was  laid  in  the  year  1818.  At  the  trial,  at 
the  last  assizes  for  the  county  of  Salop,  before  Garrow,  B.,  it  beeame  neces- 
sary, in  order  to  establish  the  case  for  the  lessors  of  the  plaintiff,  to  prove  the 
death  of  Thomas  Tannatt,  who  had  been  tenant  for  life  of  the  premises.  It 
appeared  that  he  was  bom  in  February,  1759,  and  had  been  a  wanderer  during 
the  greater  part  of  his  life,  having  been  absent  from  his  relations  from  1787  to 
1804.  In  1804  he  returned,  and  having  remained  'a  short  time,  went  awaj 
again.  Since  that  time  he  had  not  been  seen  in  the  neighbourhood.  These 
facts  were  deposed  to  by  a  person  who  resided  near  the  spot ;  but  no  one  of  the 
family  was  called  as  a  witness.  The  learned  judge  directed  the  jury  that  this 
was  prima  facie  evidence  from  which  they  might  presume  Tannatt's  death,  and 
the  Jury  accordingly  found  a  verdict  for  the  lessors  of  the  plaintiff. 

Pearson  now  moved  for  a  new  trial,  and  contended,  that  this  was  not  even 
prima  facie  evidence.     It  may  be  admitted  *that  an  absence  of  fourteen  c-^a^^ 
years,  where  the  individual  has  not  been  heard  of  during  all  the  time,  L 
may  furnish  a  presumption  of  death;  but  that  must  be  with  reference  to  the 
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particular  circumstances  of  each  case,  and  the  persons  proving  it  If  any  of 
the  relations  had  been  called,  and  had  proved  these  facts,  it  might  have  been 
flifferent ;  but  here  it  is  the  evidence  of  a  mere  stranger,  residing  in  the  neigh- 
bourhood. All  that  it  proves  is,  therefore,  a  mere  absence  from  the  particular 
place  for  fourteen  years ;  bu\  no  presumption  of  death  arises  from  that  circum- 
stance alone.  Here,  too,  Tannatt  was  only  fifty-nine  years  of  age  at  the  time 
of  the  demise. 

Per  Curiam.  The  evidence  unanswered  was  sufficient  to  found  a  presump- 
tion of  Tannatt's  death.  And  although  the  demise  was  laid  in  1818,  yet,  in 
making  the  presumption,  the  jury  might  properly  take  into  consideration  the 
additional  fact,  that,  up  to  the  time  of  tifie  trial  in  1821,  he  had  not  been  seen  in 
the  neighbourhood  where  this  property  was  situate,  to  which,  if  he  had  been 
alive,  he  would  have  been  entitled.  In  Dot  v.  Jesson^  6  East,  85,(a)  Lord 
Ellbnborough  states,  that  the  presumption  of  the  duration  of  life  with  respect 
to  persons  of  whom  no  account  can  be  given  ends  at  the  expiration  of  seven 
years  from  the  time  when  they  were  last  known  to  be  living.  The  probability 
here  is,  that  as  he  was  entitled  to  this  property,  he  would  come  into  the  neigh- 
bourhood to  claim  it.  If  any  of  the  family  had  heard  of  him  since  1804,  they 
might  be  called  to  rebut  the  presumption.  And  if  Tannatt  be  still  alive,  he  may 
recover  the  possession  from  the  lessors  of  the  plaintiff.  This  rule  must,  there- 
fore, be  refused. 

Rule  refused 
(a)  [See  1  Chitty  PL  30  n.] 


♦435]  *PHILLIPS  t;.  SHAW. 

In  asmnnpsit  for  not  indemnifying  piaintifT  in  consequence  of  his  having  become  bail  for  A.  in 
an  action  at  the  suit  of  B.,  it  was  stated  that  B.,  in  Michaelmas  term,  58  6.  3,  reoovered 
against  plaintiff.  The  judgment  given  in  evidence  was  in  Hilary  term :  Hdd,  that  this  was 
no  variance,  inasmuch  as  this  was  not  matter  of  description,  but  an  allegation  in  substance 
that  the  judgment  had  been  obtained  before  the  commencement  of  the  action. 

AssuMPsrr.  The  declaration  stated,  that  one  Thomas  Pinnock  had  been  sued 
by  Daniel  Page  in  an  action  of  assumpsit  for  a  debt,  and  that  whibt  such  action 
was  depending,  in  consideration  that  plaintiff  would  become  bail  for  Pinnock, 
defendant  undertook  to  indemnify  him.  That  plaintiff  accordingly  became  bail 
for  Pinnock  jointly  with  defendant,  and  on  24th  June,  1816,  duly  entered  into 
a  recognisance  of  bail,  whereby  they  consented  that  the  damages  should  be 
levied  on  them,  in  case  Pinnock  did  not  pay  them,  or  render  himself  to  custody. 
It  then  stated,  that  such  proceedings  were  afterwards  had  in  the  said  action,  that 
said  Daniel  Page  afterwards,  to  wit,  in  Michaehnas  term»  58  Geo.  3,  in  the 
court  of  king^s  bench,  recovered  and  obtained  judgment  in  the  said  action 
against  Thomas  Pinnock  for  a  large  sum  of  money,  as  in  and  by  the  record  of 
the  said  judgment  still  remaining  in  king's  bench  will  appear.  It  then  set  out 
an  action  commenced  by  Page  against  plaintiff,  upon  the  recognisance  of  bail, 
by  which  plaintiff  was  damnified :  breach  that  defendant  had  not  indemnified 
him.  Plea,  general  issue.  At  the  trial  before  Abbott,  C.  J.,  at  the  last  Guild- 
hall sittings,  it  appeared,  on  the  production  of  the  office-copy  of  the  record,  i. 
Page  V.  Pinnock  J  that  the  judgment  in  that  case  was  obtained  in  Hilary  term, 
58  Geo.  3,  whereupon  it  was  objected,  that  this  was  a  fatal  variance  from  the 
statement  in  the  declaration.  The  learned  judge,  however,  overruled  the  objec- 
tion, and  the  plaintiff  obtained  a  verdict.     And  now 

*4afl1  *^'  Pollock  moved,  by  leave,  to  enter  a  nonsuit.  This  was  a  fatal  v»- 
-'  riance.  This  is  in  fact  part  of  the  description  of  the  record.  PurceU  v. 
Macnamara,  0  East,  157,  is  distinguishable  from  this  case.  There  it  was  held, 
that  the  acquittal  might  be  stated  either  on  the  day  on  which  it  actually  took  place, 
or  on  the  first  day  of  the  sittings  at  which  the  indictment  was  tried.     Here  the 
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question  is,  whether  as  the  parties  profess  to  state  the  judgment,  they  must  not 
describe  it  correctly.  In  actions  upon  bills  of  exchange,  if  the  day  of  the  date, 
or  that  of  any  instalment,  be  set  out  in  the  declaration  incorrectly,  the  variance 
IS  fatal,  WeU9  v.  Crirling^  3  Bayly  Moore,  79.  For  there  the  date  is  part  of 
the  description  of  the  instrument. 

Abbott,  C.  J.  I  cannot  distinguish  this  case  from  PuretU  ▼.  Maenumain^ 
which  was  decided  after  much  consideration.  There  the  allegation  in  the  de- 
claration was,  that  the  plaintiff  had  on  a  certain  day  been  acquitted.  Now,  that 
fact  could  only  be  proved  by  the  production  of  the  record  of  acquittal.  When 
that  was  produced,  it  appeared  that  the  acquittal  had  taken  place  not  on  the 
day  stated  in  the  declaration.  But  the  court  there  held  it  sufficient.  For  the 
allegation  in  the  declaration  being  of  a  substantial  matter,  and  not  being  a  de- 
scription of  the  record  of  acquittal,  was  well  supported  by  the  proof.  Here  the 
substantial  matter  is,  that  before  the  present  action  was  brought  a  judgment  had 
been  recovered  by  Page ;  and  it  was  perfectly  immaterial  at  what  particular 
time  that  judgment  was  obtained.  I  think,  therefore,  that  this  was  not  a  fatal 
variance. 

Rule  refu8ed.(a) 

(a)  [See  Curth.  113,  VmMeM  t.  Da/«  ;  DaliB.  55 ;  XeW.  94,  in  noiia  ;  16  Maes.  Rep.  133, 
Faine  v.  Fox.] 
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The  joint-owners  of  a  vessel  engaged  in  the  whale-fiahery  may  sue  a  purchaser  for  the  price 
of  whale-oil,  although  the  contract  of  sale  were  made  by  one  of  the  part-owners,  and  the 
purchaser  did  not  know  that  other  persons  had  any  interest  in  the  transaction. 

Assumpsit  for  not  accepting,  pursuant  to  contract,  a  quantity  of  whale-oil. 
Plea,  general  issue.  At  the  trial,  at  the  last  assizes  for  the  county  of  York, 
before  Bayley,  J.,  it  appeared  that  the  plaintiffs  were  joint  part-owners  of  a 
vessel  employed  in  the  whale-fishery,  and  the  action  was  brought  to  recover 
the  price  of  some  whale-oil  sold  to  the  defendants.  The  contract  had  been 
made  by  Skinner  alone,  and  the  defendant  had  no  knowledge  at  the  time  that 
any  other  persons  were  interested  in  the  transaction.  Brougham,  at  the  trial, 
objected  that,  under  these  circumstances,  the  action  could  not  be  maintained  by 
the  present  plaintiffs,  because,  if  so,  the  defendant  might  be  deprived  of  his 
right  of  set-off.  For  he  cannot  set  off  a  separate  debt  of  Skinner  against  the 
present  demand.  Uoyd  v.  Archbold,  2  Taunt.  324.  The  learned  judge  at 
the  trial  overruled  the  objection,  and  the  plaintiffs  had  a  verdict. 

Brougham  now  renewed  his  objection,  and  moved  for  a  nonsuit,  by  leave 
from  the  learned  judge. 

Per  Curiam.  The  action  may  be  maintained  either  in  the  name  of  the  pe^ 
son  with  whom  the  contract  was  actually  made,  or  in  the  name  of  the  parties 
really  interested.  This  is  continually  done  in  cases  of  policies  of  insurance. 
If  the  introduction  of  these  names  make  any  difference  in  fact  to  the  defendant, 
by  affecting  his  *right  of  set-off,  he  may  perhaps  apply  to  the  court  for  rtjog 
relief.  But  the  statutes  of  set-off,  do  not  prevent  the  action  from  beix^  ^ 
maintainable  in  the  names  of  all  the  parties  interested. 

Rule  refu8ed.(a} 

(o)  [Assumpsit  to  recover  damages  for  a  loss,  by  deceit  in  the  sale  of  cotton-yam.  J.  C. 
made  the  purchase  for  the  plaintifls ;  the  bill  was  made  in  his  name,  and  he  paid  tne  defenduit 
by  J.  A/s  check ;  the  defendant  did  not  know  at  the  time  of  sale  that  J.  C.  acted  for  thf>  plain- 
tiffs.   Objection  that  the  action  should  have  been  brought  by  J.  C. 

The  Supreme  Court  of  Massachusetts  held  that  the  action  was  weU  brought.  Motley  et  at. 
V.  Rogenon,  Suffolk,  March  term,  1816,  MSS.  See  also  1  Campb.  337,  Duke  ofNorf4k  ▼. 
WorOiy;  11  Johns.  Rep.  23,  VUcher  v.  Yatet,  ace.] 
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The  Mayor  and  Commonalty  of  the  City  of  YORK  v.  WELBANK. 

A  caetom  that  none  but  a  freeman^  or  the  widow  or  partner  of  a  freeman,  should  sell  by  retail 
in  a  city,  or  the  suburbs,  is  valid  in  law. 

Action  upon  the  case.  The  declaration,  after  setting  out  letters-patent  of 
the  10  Rich.  2,  and  6  Jac.  1,  incorporating  the  plaintiffs  by  the  name  of  **  The 
Mayor  and  Commonalty  of  the  City  of  York,*'  stated  the  following  custom : 
**  And  whereas,  also,  within  the  said  city  there  now  is,  and  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  there  hath  heen  a  certain  ancient  and 
laudable  custom,  there  used,  obtained,  and  approved,  viz.,  that  no  person,  not 
being  free  of  the  said  city  of  York,  other  than  and  except  the  widow  or  partner 
in  trade  of  a  freeman  of  the  said  city,  should  or  might,  or  shall  or  may,  or  ought 
to  sell  or  put  up  to  sale  any  wares  or  merchandises  within  the  said  city,  or  the 
suburbs,  ^.,  by  retail,  or  keep  any  inward  or  open  shop,  or  other  inward  place 
or  room,  for  show,  sale,  or  putting  to  sale,  by  retail,  of  any  wares  or  merchan- 
dises within  the'  same."  The  declaration  then  stated,  that  the  defendant  had 
sold  divers  wares  and  merchandises,  to  wit,  ^.,  by  retail,  and  had  kept  a  shop, 
&c,f  contrary  to  the  form  and  effect  of  this  said  custom,  he  not  being  free  of 
the  said  city,  nor  a  partner  in  trade  of  any  freeman,  nor  having  any  right  so  to 
*4391  ^*  ^^^^  general  *issue.  A  verdict  having  been  found,  upon  the  facts 
•^  of  the  case,  for  the  plaintiffs,  at  the  last  assizes  for  the  county  of  York, 
before  Batley,  J., 

Hulhck,  Seijt,  now  moved  for  a  rule  nisi  for  arresting  the  judgment  In  this 
case  the  custom  laid  in  the  declaration  operates  in  restraint  of  trade,  and  is, 
therefore,  bad  in  point  of  law.  In  7%c  Mayor  of  Winchester  v.  WUka,  6  Mod. 
21,  S.  C.  2  Ld.  Raym.  1129,  which  was  an  action  upon  the  case  for  using  the 
trade  of  a  woollen-draper  contrary  to  the  custom  of  Winchester,  which  was 
similar  to  the  custom  here  laid.  Holt,  C.  J.,  said,  that  it  was  a  point  not  deter- 
mined whether  such  a  custom  be  good,  though  many  corporations  pretended  to  it; 
and  he  added,  that  some  corporations  pretended  to  a  right  by  custom  to  exclude 
foreigners ;  but  he  thought  they  could  not  support  it.  In  the  report  ofthe  case 
by  Lord  Raymond,  Loid  Holt  is  stated  to  have  distinguished  Waganor^a  case, 
8  Co.,  on  the  ground  that  that  case  was  upon  the  customs  of  the  city  of  London, 
which  are  con^rmed  by  act  of  parliament.  In  Tlie  (hmmakers*  Company  v.  /V//, 
Willes,  388,  Lord  C.  J.  Willes  lays  it  down  as  a  rule,  that  all  general  restraints 
of  trade  are  bad.  No  doubt  there  are  some  exceptions  to  this,  as  if  there  be  a 
good  consideration  given  to  the  person  restrained,  or  if  such  restraint  appear  to 
be  of  m:mifest  benefit  to  the  public.  But  in  this  case  no  such  thing  exists,  for 
there  is  no  good  consideration  given  to  the  defendant,  nor  is  the  restraint  at  all 
for  the  benefit  of  the  public.  This  custom  is,  therefore,  bad,  and  the  judgment 
ought  to  be  arrested. 

M^m  •Abbott,  C.  J.  Since  the  decision  referred  to,  of  Tlie  Mayor  of 
**"J  Wintheater  v.  Wilka,  the  case  of  Woolley  v.  Me,  4  Burr.  1951,  has 
occurred,  which  was  a  stronger  case  than  the  present.  There  it  was  held,  that 
such  a  custom  as  the  one  stated  in  this  declaration  was  valid  in  law.  I  am, 
therefore,  clearly  of  opinion  that  there  is  no  ground  for  arresting  the  present 
judgment. 

Rule  refasedk 


JOHNSON  and  Others  v.  BAKER. 

Before  the  execution  of  a  composition-deed,  it  was  agreed,  in  the  presence  of  the  surety  for  the 
pajrment  of  the  composition,  that  it  should  be  void  unless  all  the  creditors  executed  it.  The 
surety,  at  the  same  interview,  afterwards  executed  the  deed  in  the  ordinary  way,  without 
iiaying  any  thing  at  the  time  of  execution:  The  deed  was  then  delivered  to  one  ofthe  ere- 
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ditora,  in  order  that  be  might  get  it  executed  by  tbe  rest  of  the  creditors :  HeUt  that  this 
was  to  be  oonsideied  a  delivery  of  the  deed  as  an  escrow,  and  that  all  the  creditors  not 
having-  executed  it,  the  surety  was  not  bound. 

Covenant.  The  declaration  stated  a  deed  between  Richard  Bulpin,  of  the 
first  part ;  William  Porter  and  the  defendant,  of  the  second  part ;  George  Col- 
man  and  Edward  Palmer,  of  the  third  part ;  and  the  plaintiffs  and  certain  other 
persons,  creditors  of  Richard  Bulpin,  of  the  fourth  part ;  which  recited  that 
R.  B.  then  carried  on  the  business  of  a  linen-draper,  and  was  justly  indebted  to 
the  persons  named  parties  of  the  fourth  part,  in  the  several  sums  of  money  set 
opposite  to  their  names  at  the  foot  of  the  deed ;  and  that  he  being  unable  to  pay 
them  in  full,  it  had  been  agreed  to  pay  12«.  in  the  pound,  in  fall  discharge,  to 
be  secured  as  to  7«.,  paft  of  such  129.  in  the  pound,  by  bills  drawn  upon  and 
accepted  by  William  Porter  and  the  defendant ;  and  as  to  59.  in  the  pound,  by 
bHls  accepted  by  Colman  and  Palmer.  It  then  set  out  a  covenant  by  the  de- 
fendant, to  pay  the  said  sum  of  78,  in  the  pound  at  or  upon  the  4th  day  of 
April.  Breach,  that  defendant  *did  not  pay,  pursuant  to  his  covenants,  rmAAi 
the  sum  of  Is.  in  the  pound,  on  the  debt  of  Bulpin,  to  the  plaintiffs.  ^ 
The  defendant,  after  craving  oyer -of  the  deed,  pleaded,  first,  non  est  factum ; 
secondly,  that  the  deed  was  delivered  as  an  escrow,  and  on  condition  that  the 
same  should  not  be  delivered  to  the  plaintiffs,  but  be  utterly  void  and  of  no 
effect,  unless  certain  creditors  of  the  said  R.  B.,  and  amongst  others^  certain 
persons  carrying  on  trade  under  the  firm  of  Cooper  Brothers,  being  creditors 
of  R.  B.,  should  sign  the  said  indenture.  It  then  averred,  that  this  condition 
had  not  been  complied  with :  Et  sic  non  est  factum. (a)  Issues  having  been 
taken  thereon,  it  appeared  at  the  trial,  before  Abbott,  C.  J.,  at  the  last  sittings 
at  Guildhall,  on  the  examination  of  Edward  Symes,  the  defendant's  attorney, 
who  was  the  subscribing  witness  to  the  deed,  that  at  the  meeting  at  which  the 
deed  was  executed  by  the  defendant,  there  was  a  conversation  respecting  the 
difiiculty  which  might  arise,  in  case  all  Bulpin's  creditors  did  not  execute  the 
deed,  when  it  was  stated  that  the  deed  should  be  void,  unless  all  the  creditora 
executed  it.  At  this  conversation  the  plaintiffs  were  not  present,  and  the  de- 
fendant subsequently,  but  at  the  same  interview,  executed  die  deed  in  the  ordi- 
nary way,  and  without  saying  any  thing  at  the  time  of  the  execution.  The 
deed  was  delivered  to  Bumell,  one  of  the  creditors,  who  was  to  get  it  executed 
by  the  other  parties.  Abbott,  C.  J.,  at  the  trial,  thought  that  the  condition 
previously  expressed,  although  not  introduced  into  the  act  of  delivery,  was  suf- 
ficient to  make  this  a  delivery  of  the  deed,  as  an  escrow ;  and  as  it  appeared 
that  the  condition  had  pot  been  complied  with,  he  held  that  the  plaintiffs  were 
not  entided  to  recover,  and  directed  a  nonsuit. 

*  Marry  at,  on  a  former  day,  moved  to  set  aside  the  nonsuit.  This  is  rt^Av 
a  delivery  by  the  defendant,  as  his  deed,  and  not  as  an  escrow.  In  ^ 
Sheppard's  Touchstone,  p.  66,  the  delivery  of  a  deed  as  an  escrow  b  said  to 
be  **  where  one  doth  make  and  sejal  a  deed,  and  deliver  it  unto  a  stranger,  until 
certain  conditions  be  performed,  and  then  to  be  delivered  to  the  party."  But 
he  adds  two  cautions :  *^  First,  that  the  words  used  in  the  delivery  be  apt  and 
proper ;  second,  that  it  be  delivered  to  a  stranger,  and  one  who  is  no  party  to 
it.*'  Here  neither  of  these  requisites  have  been  complied  with ;  for  the  deed 
has  been  delivered  without  apt  and  proper  words  at  the  time  of  delivery,  and 
the  delivery  was  not  to  a  stranger,  but  to  a  party  to  the  deed.  In  Com.  Dig., 
tit  Fait,^  A.  3,  it  is  laid  down,  that  if  it  be  delivered,  as  his  deed,  to  a  stranger, 
to  be  delivered  to  the  party  on  performance  of  a  condition,  it  shall  be  his  deed 

(a)  [It  is  not  necessary,  though  it  is  the  usual  practice,  to  plead  a  special  mm  est  factum  in 
■uch  ease.  Delivery  ss  an  escrow  may  be  shown  under  the  general  issue.  Briogm.  100 ; 
4  Esp.  Rep.  255 ;  6  Mod.  217.  Lord  Holt  says  the  defendant,  by  pleading  thus,  brim  all  the 
proof  upon  himself;  whereas  if  be  pleads  non  estfaetum  generally,  he  turns  the  prool  of  what* 
ever  is  necessary  to  make  it  his  deed  upon  the  plaintifT.    See  Sav.  71,  72 ;  3  Keb.  142.] 
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presently ;  and  il  the  party  obtains  it,  he  may  sue  before  the  condition  performed* 
That  is,  therefore,  an  express  authority  in  point. 

CW.  adv.  tntlt. 
Per  Curiam.  We  are  of  opinion,  in  this  case,  that  there  must  be  no  xule 
granted.  The  conversation  which,  according  to  the  evidence  of  Symes,  took 
place  immediately  previous  to  the  execution  of  this  deed,  must  be  taken  as  part 
of  the  whole  transaction ;  and  if  so,  the  subsequent  delivery  of  the  deed  by  the 
defendant  was  conditional,  and  not  absolute  on  his  part ;  and  then  the  defendant 
will  be  entitled  to  our  judgment.  The  passage  cited  from  Comyns'  Digest  is 
not  correct.  The  authority  quoted  for  the  law  there  laid  down  is  Degory 
*44al  *^^^  Hoe* 8  case,  1  Leon.  152,  where  it  is  undoubtedly  so  stated  in 
-^  the  course  of  the  argument  by  three  judges,  against  the  opinion  of  the 
fourth.  But  it  does  not  appear  in  Leonard  to  have  been  finally  decided ;  and 
upon  looking  to  the  report  of  the  same  case,  in  Moore,  300,  it  will  be  found^ 
that,  ultimately,  the  case  was  decided  the  other  way.  That  case  is,  therefore, 
an  authori^  against  the  present  application. 

Rule  Tefused.(a) 

(a)  [See  2  Mobs.  Rep.  452,  Whedwrighi  \.  Wheelwright.} 


KUCKEIN  V.  WILSON. 

A  quantity  of  oats  havine  been  consigned  by  a  merchant  abroad,  to  be  sold  by  J.  S.,  vho  was 
a  merchant  as  well  as  Tactor,  he  placed  them  in  the  hands  of  A.,  a  csorn-JGustor,  as  a  security 
ibr  advances  made  bv  him ;  but  the  oats  were  not  to  be  sold  without  the  consent  of  J.  S. 
They  remained  in  A/s  possession,  upon*  these  terms,  for  nine  months,  when  they  were 
tEanaferred  to  A.  by  a  sale  at  the  market-price.  No  money  actually  passed,  nor  were  any 
account  sales  rendered ;  but  the  amount  of  the  price  was  allowed  in  account  between  J.  S. 
and  A.,  leaving  a  balance  in  favour  of  the  latter :  Held,  that  this  was  in  substance  a  pledge, 
and  not  a  sale  by  the  factor ;  and  that  no  property  passed  to  A.,  although  the  jury  had  found 
It  to  be  a  bonft  nde  transaction. 

Trover  for  800  quarters  of  oats.  Plea,  general  issue.  At  the  trial  at  the 
I  ist  assizes  for  the  county  of  York  before  Baylky,  J.,  it  appeared  that  the  plain- 
V^ff,  a  Prussian  merchant,  in  August,  1818,  consigned  to  Sellers  and  Co.,  of  Hull, 
as  his  factors,  a  quantity  of  oats  for  sale.  The  oats  arrived  in  September,  1818. 
lu  December,  1818,  Sellers  and  Co.,  who  were  merchants  as  well  as  factors, 
having  accepted  bills  on  account  of  the  oats,  which  bills  were  afterwards  paid, 
applied  to  the  defendant  for  an  advance,  and  being  pressed  for  money,  placed 
the  oats  which  were  then  lying  in  the  warehouses  of  Wilson  and  Co.  in  his 
*4441  ^^^^^  ^^^  ^^^^  ^  ^  security  for  the  loan  of  840/.  with  interest.  *The 
■^  defendant  was,  however,  not  at  liberty  to  sell  the  oats  without  their  as- 
sent. The  oats  having  remained  in  the  defendant's  hands  unsold  till  the  August 
following,  he  agreed  with  Sellers  and  Co.  to  become  the  purchaser  of  them  at 
the  market-price,  and  accordingly  a  setdement  of  the  account  between  them 
took  place  upon  that  footing,  and  Sellers  and  Co.  upon  that  account  still  re- 
mained indebted  to  defendant  about  300/.  The  learned  judge  left  two  ques- 
tions to  the  jury ;  Ist,  whether  the  transaction  in  August,  1810,  was  bona  fide, 
which  the  jury  found  in  the  affirmative ;  and,  2dly,  whether  in  August,  1819, 
considering  the  circumstances  under  which  Sellers  and  Co.  were  placed,  they 
could  properly,  and  in  the  honest  discharge  of  their  duty  as  agents,  sdl  the  oats 
to  the  defendant,  knowing  that  by  such  sale  no  money  would  be  produced 
which  could  be  applied  to  the  use  of  the  plaintiff.  The  jury  found  a  verdict 
for  the  plaintiff,  damages  622/. 

Scarlett^  on  a  former  day,  by  leave  of  the  learned  judge,  moved  to  enter  a 
nonsuit ;  and  he  contended,  that  the  jury  having  found  the  first  point  (viz.,  that 
the  sale  was  bona  fide)  in  favour  of  the  defendant,  he  was  entitled  to  judgment. 
For  although  it  is  Hear  that  a  factor  cannot  pledge,  yet  the  subsequent  sale  in 
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this  case  takes  it  out  of  that  general  role.  As  to  the  sale  being  to  a  creditor  of 
the  factor,  he  referred  to  George  v.  Clagett,  7  T.  R.  350,  and  the  other  cases 
on  that  subject,  as  showing  that  a  party  buying  goods  of  a  factor  bona  fide,  and 
without  knowledge  of  the  principal,  is  entitled  to  set  off  against  them  a  previous 
debt  due  from  the  factor,  and  contended,  that  if  *the  rule  laid  down  by  c^aak 
the  learned  judge  be  correct,  it  would  virtually  overrule  those  decisions.   ^ 

Cur,  adv.  vuit. 

The  judgment  of  the  court  was  on  this  day  delivered  by 

Abbott,  C.  J.  According  to  the  learned  judge's  notes  of  this  trial,  it  appears 
that  Sellers  and  Co.,  residing  in  Yorkshire,  received  in  August,  1818,  firom  the 
plaintiff,  a  forei^er,  a  cargo  of  oats  to  be  sold  by  them  as  his  factors,  and  for 
his  account.  On  the  28th  of  September,  1818,  the  whole  quantity,  viz.,  745 
quarters,  was  placed  by  Sellers  and  Co.  in  the  warehouse  of  Wilson  and  Co., 
who  were  warehousemen  at  Hull.  Wilson,  the  defendant,  who  was  at  the  head 
of  that  firm,  was  also  a  corn-factor.  On  the  30th  September,  1818,  Wilson  and 
Co.  received  from  Sellers  and  Co.  an  order  to  deliver  10  quarters  of  these  oats 
to  a  person  of  the  name  of  Clarke,  and  on  the  18th  December  they  received  an 
order  to  deliver  the  whole  remaining  quantity  to  Wilson,  the  defendant,  or  order, 
and  place  them  to  his  account.  On  the  22d  December,  1818,  this  quantity  was 
accordingly  transferred,  in  pursuance  of  the  latter  order.  On  the  20th  Decem- 
ber, two  days  previously  to  this  transfer,  Wilson  had  advanced  840/.  to  Sellers 
and  Co.  on  the  security  of  these  oats,  then  lying  at  the  warehouse  of  Wilson 
and  Co.,  of  which  he  expected  to  have  the  side,  accounting  to  Sellers  and  Co. 
for  the  proceeds,  and  paying  or  receiving  the  difference  between  the  proceeds 
and  the  sum  advanced,  as  the  case  might  be.  Upon  this  state  of  facts,  it  is  evi- 
dent that  Wilson  originally  *took  the  oats  as  a  pledge  from  Sellers  and  rmAAa 
and  Co.,  who  had  authority  to  sell,  but  not  to  pledge.  In  the  month  of  ^ 
September,  in  the  following  year,  the  oats  were  delivered  by  Wilson  and  Co. 
to  different  persons,  by  the  orders  of  Wilson.  If  the  proof  had  stopped  there, 
it  would  be  manifest  that  Wilson  having  taken  the  plaintifi^'s  goods  in  pledge 
from  persons  who  had  no  authority  to  pledge  them,  and  haying  afterwards  trans- 
ferred and  delivered  them  to  others,  would  be  answerable  for  their  value  to  the 
plaintiff  in  an  action  of  trover.  It  is  to  be  seen,  therefore,  whether  the  rights  of 
die  parties  were  varied  by  any  thing  that  occurred  between  the  original  pledge 
to  Wilson  in  December,  1818,  and  his  transfer  or  delivery  of  the  goods  in  Sep- 
tember following.  Now  the  substance  of  the  intervening  transactions  is  this : 
Wilson  repeatedly  applied  to  Sellers  and  Co.  for  permission  to  sell  the  oats, 
and  was  refused.  The  market  continually  declined.  Sellers  and  Co.  dissolved 
their  partnership.  Sellers  afterwards  authorized  one  Tuke,  a  broker,  to  dis- 
pose of  the  oats ;  and  in  August,  1819,  Tuke,  thus  authorized,  agreed  with  Wil- 
son, that  he,  Wilson,  should  himself  become  the  purchaser  at  a  certain  rate, 
being  the  then  marketpprice.  At  this  time  Sellers  was  in  difficulties,  and  soon 
afterwards  became  a  bankrupt,  being  at  that  time  considerably  indebted  to  the 
plaintiff.  Tuke,  who  was  a  broker,  did  not  enter  this  transaction  in  his  broker's 
book,  nor  render  any  account  sales ;  and  being  examined  at  the  trial,  he  said 
that  he  did  not  consider  this  as  a  very  regular  transaction,  and  that  he  did  not 
understand  himself  exactly  as  acting  as  a  broker  in  the  transaction.  Upon  this 
evidence  there  appears  to  be  none  of  the  ordinary  characteristics  of  a  mercantile 
sale,  the  price  not  being  *actually  paid  by  Wilson,  and  it  being  manifest  r*^^- 
that  there  was  no  intention  that  it  should  be  paid.  The  intervening  ^ 
transactions  amount  to  nothing  more  than  an  agreement,  that  the  pawnee  should 
-^take  the  pledge  to  himself  at  a  fixed  sum,  to  be  set  against  the  money  that  he 
had  advanced  upon  the  security  of  the  pledge.  Such  an  agreement  does  not 
in  our  opinion  alter  the  nature  of  the  original  transaction,  which  was  clearly  a 
pledge ;  and  the  case  may  and  ought  to  be  decided  in  favour  of  the  plaintiff 
upon  the  general  principle  which  docs  not  allow  a  factor  to  pledge,  without 
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contraTening  either  the  case  of  George  v.  dageit^  7  T.  E.  8S0»  etted  at  the 
bar,  or,  so  far  as  I  have  been  able  to  discover,  all  or  anj  one  of  the  unquoted 
cases  or  authorities  which  we  were  so  eaniestly  cautioned  not  to  overrule. 
This  rule  must  therefore  be  refused. 

Rule  refused. 


The  KING  v.  The  Inhabitants  of  the  Parish  of  ST.  BENEDICT,  in  the 
Town  and  County  of  CAMBRIDGE. 

Where  a  road  was  set  out  by  commissioners  under  a  local  act,  and  certain  persons  only  were 
by  the  act  to  use  it,  but  in  fact  it  hsd  been  used  by  the  public  for  many  years,  it  was  held 
that  this  was  not  sufficient  evidence  of  a  dedication  to  the  public ;  and  that  if  it  was,  there 
being  no  evidence  that  the  parish  had  acquiesced  in  that  dedication,  it  was  not  a  public  road 
road  which  the  parish  were  bound  to  repair. 

Pbbsentment,  in  the  usual  form,  by  a  magistrate  against  the  defendants,  for 
not  repairing  a  highway.  Plea,  not  guilty.  The  case  was  tried  at  the  Cam- 
*448n  ^^^f^^  ^^^  assizes,  1820,  before  Graham,  B.,  *when  a  verdict  was 
-^  found  for  the  crown,  subject  to  the  opinion  of  this  court  on  the  following 
case.  The  road,  which  was  proved  to  be  out  of  repair,  was  situate  in  the  de- 
fendants' parish,  and  was  originally  made  under  the  provisions  of  a  local  act 
passed  in  the  41  Geo.  3.  By  a  clause  in  that  act  the  commissioners  were 
directed  to  set  out  two  specific  private  roads,  therein  particularly  described, 
which,  when  set  out,  were  to  be  used  by  such  persons  only  as  were  entitled  to 
use  an  old  occupation-road,  running  in  the  same  direction  with  the  latter  of  the 
two  roads.  The  commissioners  acting  in  execution  of  this  power,  by  their 
award,  dated  June  27,  1803,  set  out  the  road  presented  as  one  of  these  two 
roads.  From  the  date  of  the  award,  however,  until  the  finding  of  the  present- 
ment, the  road  had  been  used  by  the  public  without  interruption  as  a  carriage- 
way. The  question  was,  whether  under  these  circumstances  this  was  a  public 
road,  which  die  parish -was  bound  to  repair. 

Bamewall,  for  the  crown.  This  is  a  public  road,  and,  conseqnendy,  the 
parish  are  bound  to  repair  it.  It  is  clearly  established,  that  a  public  right  may 
be  acquired  by  the  user  of  that  which  was  originally  a  private  road.  7%e 
Trustees  of  the  RugbyCharity  v.  Merewetherj  11  East,  375.  The  same  rule 
applies  to  bridges.  In  The  King  v.  The  West  Riding  of  Yorkshire,  2  East,  342, 
it  was  held  that  if  a  bridge  be  of  public  utility,  and  used  by  the  public,  the  public 
must  repair  it,  though  built  by  an  individual,  and  the  use  of  it  by  the  public  was 
^4401  considered  evidence  that  it  was  of  public  utility.  In  Rex  v.  *JJoyd^ 
^  1  Campb.  260,  it  was  held,  that  a  road  originally  made  for  private  con- 
venience, but  which  had  been  open  to  the  public  for  several  years,  without  any 
person  who  passed  through  it  meeting  widi  interruption,  was  to  be  considered 
as  dedicated  to  the  pubhc,  and  that  it  became  a  highway,  to  obstruct  which  was 
an  indictable  offence.  These  are  authorities  to  show,  that  where  a  road  is 
originally  made  as  a  private  road,  even  for  the  benefit  of  an  individual,  yet  if  it 
be  permitted  to  the  public  to  use  it  for  a  certain  time,  it  is  to  be  presumed  that 
the  owner  thereby  meant  to  dedicate  it  to  the  public,  and  it  then  becomes  a 
public  road.  There  is  no  distinction  in  point  of  principle  between  this  case 
and  the  cases  cited ;  for  the  clause  in  the  act  of  pariiament  which  directs  that 
the  new  road  should  be  used  by  such  persons  only  as  were  endded  to  use  the 
old  road  is  no  more  than  a  legislative  declaration,  which  is  implied  by  the  com- 
mon law  in  the  case  of  every  private  road,  that  none  but  those  having  a  right 
shall  use  it.  It  is  clear  that  the  old  road  might  by  user  have  become  a  public 
road,  and  the  parish  would  then  have  become  bound  to  repair  it ;  and  if  so, 
there  cannot  be  any  reason  why  the  new  road,  substituted  for  it  by  this  act  oi 
pariiament,  should  not  also  become  a  public  road,  by  the  same  means. 

Robinson^  contra,  was  stopped  by  the  court 
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Abbott,  G.  J.  I  am  of  opinion  that  this  was  not  a  public  road,  and  that  the 
parish  are  not  bound  to  repair  it.  It  waa  in  this  case,  as  appears  from  ^le 
clause  in  the  local  act,  compulsory  on  the  owner  of  the  soil  to  permit  H  t^^eq 
qualified  passage,  viz.,  to  all  persons  entided  to  use  the  old  occupation-  ^ 
road.  That  circumstance  distinguishes  this  from  the  cases  cited.  If  this  be  a 
public  road,  it  would  follow  that  wherever,  under  an  inclosure  act,  an  occupa- 
tion-road was  set  out,  and  it  happened  to  be  convenient  for  passage,  it  would 
become,  almost  immediately,  a  public  road,  and  the  burden  of  repairing  itwoold 
be  thrown  on  the  parish. 

Baylby,  J.  I  am  of  the  same  opinion.  I  do  not  accede  to  the  doctrine,  that 
because  there  is  a  dedication  of  the  road  by  the  owner  of  the  soil,  and  the  pub- 
lic use  it,  that  the  parish  is  therefore  bound  to  repair.  I  think  diere  ought  to 
be,  in  addition  to  that,  evidence  of  an  acquiescence  by  the  parish  in  that  dedi- 
cation. In  the  case  of  bridges,  there  always  is  what  is  to  be  considered  as  an 
acquiescence  by  the  county.  The  county  is  not  liable  except  for  bridges  made 
in  highways  ;  the  making  of  the  bridge,  and  thereby  obstructing  the  road  while 
the  bridge  is  making,  may  be  treated  as  a  nuisance,  and  the  county  may,  if  it 
think  fit,  stop  its  progress  by  indictment,  and  the  forbearing  to  prosecute  in  that 
way  is  an  acquiescence  by  the  county  in  the  building  of  the  bridge.  But  in  ihit 
^»se  of  a  parish,  they  have  no  power  to  prevent  the  opening  of  a  road,  or  to  ob- 
struct the  public  use  of  it.  It  would  be  most  unjust  if,  by  the  public  use  of 
what  was  at  first  a  private  road,  the  burden  of  repairing  it  could  be  removed 
from  the  persons  to  whom  the  use  of  it  was  at  first  confined,  and  cast  upon  &e 
parish.  Admitting,  therefore,  that  in  this  case  there  was  a  dedication  to  the 
public,  (which,  I  think,  does  not  sufficiendy  appear,^  and  that  the  road  was 
found  to  be  a  public  benefit,  (which  I  am  not  sure  is  tne  *case,)  I  think  r»^K| 
that  in  consequence  of  the  want  of  some  act  of  acquiescence  or  adoption  ^ 
by  the  parish,  they  are  not  liable  to  the  repair  of  diis  road. 

HoLROYD  and  Best,  Justices,  concurred. 

Judgment  for  the  defendants. 

TURNER  r.  LEECH. 

The  endorser  of  a  bill  of  exchange  which  had  been  dishonoured,  and  which  a  BubBe<^uem  en* 
dorscr  had  made  his  own  by  laches,  paid  the  bill,  and  immediately  gave  notice  of  duhonour 
to  thti  defendant,  a  prior  endorser :  Held^  that  the  plaintiff  could  not  recover  the  amount, 
although  it  appearea  that  the  defendant,  in  case  successive  notices  had  been  given  by  feU  the 
parties  on  the  bill,  could  not  have  received  notice  of  dishonour  at  an  earlier  period. 

Assumpsit  by  plaintiff,  as  endorsee,  against  the  defendant,  as  a  prior  endorser 
of  a  bill  of  exchange  for  50/.,  payable  three  months  aAer  date.  Plea,  getieral 
ibsue.  The  cause  was  tried  at  the  Guildhall  sittings  after  Hilary  term,  1818, 
before  Lord  Ellbnborouoh,  G.  J.,  when  the  jury  found  a  verdict  for  the  plain- 
tiff, subject  to  the  opinion  of  this  court,  upon  the  following  case.  The  defend- 
ant was  the  eighth  and  the  plaintiff  the  eleventh  endorser  of  the  bill  of  exchange, 
which  was  endorsed  by  him  to  Bennett,  and  by  him  to  Fletcher,  and  by  him  to 
Hordem  and  Co.,  bankers  at  Wolverhampton,  who  transmitted  the  same  to 
their  London  correspondents,  Messrs.  Sansom  and  Co.,  who  were  the  holders 
when  the  bill  became  due.  The  bill  was  duly  presented  for  payment  on  Sar 
turday  the  30th  August,  1817,  and  dishonoured.  On  Monday,  the  1st  Septem- 
ber, 1817,  Sansom  and  Co.,  wrote  to  Hordem  and  Co.,  at  Wolverhampton, 
duly  informing  them  of  such  dishonour,  which  letter  was  received  by  them  on 
Tuesday,  the  2d  September.  Notice  of  the  dishonour  was,  on  the  2d  Septem- 
ber, given  to  Fletcher,  and  on  Wednesday,  the  dd  September,  a  letter  giving 
information  of  such  dishonour,  was  sent  by  the  post  by  Fletcher  to  Bennett,  at 
^Stockport,  where  he  resided,  and  which  letter  was  delivered  there  at  r«^Ro 
his  shop,  on  Thursday,  the  4th  September.    This  letter  was  not  opened,  ^ 


452] 


4  Barnewall  &  Alberson.  567 


and  no  notice  was  given  to  the  plaintiff  or  any  other  party,  before  Monday*  the 
8&  September.  On  the  8th  September,  ^e  plaintiiT  first  received  notice  of  the 
dishonour,  and  immediately  paid  the  amount  of  the  bill  to  Bennett.  John  Da- 
vies,  the  tenth  endorser,  Washington  and  Horner,  the  ninth  endorsers,  and  the 
defendant,  the  eighth  endorser :  all  resided  at  Stockport.  It  was  admitted,  in 
addition,  diat  the  defendant  had  notice  of  the  dishonour  either  on  the  8th  or  9th 
September,  1817. 

Chittyy  for  the  plaintiff.  In  this  case  the  defendant  received  notice  of  dis- 
honour on  the  9th  September  at  the  latest ;  and  if  notice  had  been  given  to  each 
successive  endorser  in  the  regular  course,  he  would  not  have  received  it  at  an 
earlier  period.  Then  he  has  received  no  injury  by  the  neglect  Suppose  the 
holder  gives  notice  on  the  same  day  to  six  successive  endorsers,  and  the  seventh 
endorser  receives  notice  of  it  six  days  afterwards,  surely  he  oi%ht  not  to  be 
allowed  to  defend  himself,  on  the  ground  of  laches,  when  in  the  regular  course 
he  could  not  have  received  notice  sooner. 

/.  fnUiams^  contra,  stopped  by  the  court. 

Abbott,  C.  J.  In  this  case  the  plaintiff,  who  ought  to  have  received  notice 
of  the  dishonour  of  the  bill  of  exchange  from  Bennett,  on  the  5th  September, 
did  not,  in  fact,  receive  notice  till  the  8th ;  and,  therefore,  he  was  clearly  dis- 
charged by  the  laches  of  the  holder.  Then  can  he,  by  paying  the  bill,  place 
*45^1  the  prior  endorsers  *in  a  worse  situation  ^an  that  in  which  they  would 
-*  otherwise  have  been  f  I  think  he  cannot  do  so ;  and  that  in  paying  this 
bill  he  has  paid  it  in  his  own  wrong,  and  cannot  be  allowed  to  recover  upon  it 
against  the  defendant. 

Judgment  for  the  defendant. 

The  Company  of  Proprietors  of  the  MONMOUTHSHIRE  Canal  Navigation 
V.  KENDALL  and  Others. 

An  act  of  partiament  provided  that  the  M.  Canal  Company  should  not  take  any  higher  or 
greater  rate  of  tonnage  than  should,  for  the  time  heing,  be  taken  by  the  B.  Canal  Company : 
and  the  latter,  by  a  resolution  at  a  general  assembly,  and  under  their  common  seal,  reducea 
their  tolls :  Held,  that  the  M.  Canal  Company  could  not  question  collaterally  the  validity 
of  such  resolution,  but  were  bound  by  it.  Tne  B.  Canal  uompan^*s  act  directed  that  no 
redaction  of  the  tolls  should  take  place  unless  assented  to  by  two-thirds  of  the  proprietors; 
but  allowed  them  to  vote  by  proxy,  a  form  for  which  instrument  was  given  by  the  act. 
Quare,  whether  such  instrument  requires  to  be  stamped  f 

The  declaration  alleged  that  the  defendants  were  indebted  to  the  plaintiff  for 
divers  rates,  tolls,  and  duties,  for  the  tonnage  of  certain  goods  of  the  defendants, 
conveyed  along  a  certain  canal  of  the  plaintiffs,  and  also  fbr  the  use  of  the  plain* 
tiffs'  canal,  railways,  and  roads.  The  declaration  likewise  contained  a  couni 
on  a  quantum  meruit,  with  the  usual  money  counts.  The  defendants  pleaded 
&e  general  issue,  and  paid  into  court  the  sum  of  318/.  The  cause  came  on  to 
be  tried  at  the  Monmojuth  Lent  assizes,  1819,  before  Richardson,  J.,  when  the 
jury  found  a  verdict  for  the  plaintiffs,  damages,  206/.  8^.,  subject  to  the  opinion 
of  the  court  on  the  following  case. 

By  statute  32  G.  3,  o.  103,  the  company  of  proprietors  of  the  Monmouth 
*4641  ^^^^^  Navigation  were  established  *with  power  to  make  and  maintain 
■^  a  canal  from  Pontnewynydd,  in  the  parish  of  Trevithin,  into  the  river 
Usk,  at  the  town  of  Newport,  which  canal  was  accordingly  completed.  By 
statute  33  G.  3,  c.  06,  the  company  of  proprietors  of  the  Brecknock  Canal 
Navigation  were  established  with  the  power  to  make  a  canal  from  the  town  of 
Brecon,  to  communicate  with  the  before*mentioned  Monmouthshire  canal  near 
Pont3rmoile,  and  to  make  railways  as  therein  mentioned.  By  this  act  it  was 
provided,  that  the  said  company  of  proprietors  of  the  Monmouthshire  Canal 
Navigation  should  pay  to  the  company  of  proprietors  of  the  Brecknock  Canal 
Navjgition  the  sum  of  3000/*,  upon  the  3&th  day  of  March,  1704 ;  and  that  in 
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default  of  pa3rTnent  the  same  might  he  sued  for  and  recovered  by  action  of  debl 
or  on  the  case,  in  any  court  of  law ;  and  that  the  company  of  proprietors  of  the 
Monmouthshire  Canal  Navigation  should  not  take  or  demand  for  any  coals, 
goods,  merchandises,  or  other  things,  which  should  pass  or  be  navigated  in  boats 
3r  other  vessels,  upon  the  said  Monmouthshire  canal,  to  and  from  the  said 
Brecknock  canal,  and  passing  thereon  for  two  miles  or  upwards,  any  higher  or 
greater  rate  of  tonnage  than  should,  for  the  time  being,  be  taken  by  the  company 
of  proprietors  of  the  Brecknock  Canal  Navigation,  for  any  coals,  goods,  mer- 
chandise, or  other  things,  passing  or  to  be  navigated  on  the  Brecknock  canal. 
The  general  assemblies  of  the  proprietors  of  the  Brecknock  canal  were  directed 
to  be  held  twice  in  every  year,  in  April  and  October,  for  the  purpose  of  choosing 
a  committee ;  and  it  was  provided  Uiat  a  special  assembly  might  at  any  time  be 
called  by  *five  of  the  committee,  or  ten  proprietors,  on  causing  notice  r^^M 
thereof  to  be  given  in  some  newspaper  published  or  circulated  in  the  ^ 
several  counties  of  Brecknock  and  Monmouth,  or  in  such  other  manner  as  the 
said  company  of  proprietors  should,  at  any  general  assembly,  direct  or  appoint, 
declaring  in  such  notice  the  place  where  and  the  time  when  such  special  assem- 
bly should  be  held,  the  place  to  be  within  such  of  the  said  counties  of  Breck- 
nock and  Monmouth  respectively,  where  the  cause  of  such  meeting,  if  within 
either  of  the  said  counties  only,  should  arise,  and  the  time  not  to  be  less  than 
fourteen  days  after  such  notice  given ;  and  also  specifying  in  such  notice  the 
reason  for  and  intention  of  holding  the  same.  It  was  further  provided,  that  the 
tolls  on  the  Brecknock  canal  should  be  fixed  at  a  general  assembly  of  proprie- 
tors ;  and  that  it  should  be  lawful  for  them,  from  time  to  time,  at  any  general  or 
special  assembly  to  be  held  for  that  purpose,  of  which  three  calendar  months'  no- 
tice at  the  least  should  be  given  in  the  manner  thereinbefore  mentioned,  to  lower 
or  reduce  such  of  the  said  rates  and  tolls  to  be  fixed  as  aforesaid,  as  the  said  com- 
pany of  proprietors  should  think  proper ;  and  afterwards,  from  time  to  time,  at 
any  general  or  special  assembly,  of  which  the  like  notice  should  be  given,  to 
advance  and  raise  all  or  any  of  the  said  rates  or  tolls  so  lowered  or  reduced ; 
provided  always,  that  the  said  rates  and  tolls  so  to  be  advanced  or  raised  as 
aforesaid  should  not  in  any  case  exceed  the  respective  rates  and  tolls  therein- 
before authorized  to  be  taken,  and  that  no  reduction  of  the  said  rates  or  tolls 
should  be  made  without  the  consent  of  so  many  of  the  said  proprietors  as  should 
be  possessed  of  at  least  two-thirds  of  the  whole  number  of  shares  in  the 
*said  undertaking :  it  also  provided,  that  the  proprietors  at  the  general  r^AKa 
or  special  assemblies  might  vote  by  proxy.  The  proxy  was  directed  to  ^ 
be  as  follows :  *«I  A.  B.,  one  of  the  proprietors  of  the  Brecknock  Canal  Navi- 
gation, do  hereby  nominate  and  appoint  G.  H.  to  be  my  proxy  in  my  name, 
and,  in  my  absence,  to  vote  and  give  my  assent  to  or  dissent  from  any  business, 
matter,  or  thing  relating  to  the  said  navigation  and  undertaking,  which  shall  be 
mentioned  or  proposed  at  a  meeting  of  the  proprietors  of  the  said  navigation,  or 
any  of  them,  in  such  manner  as  the  said  6.  H.  shall  think  proper,  according  to  his 
opinion  and  judgment,  for  the  benefit  of  the  said  navigation  and  undertaking,  or 
any  thing  appertaining  thereto.  In  witness  whereof,  &c."  The  plaintifis  paid  to 
the  Brecknock  Canal  Company  the  said  sum  of  3000/.,  on  the  25th  March,  1794. 
The  following  notice  was  published  in  the  Cambrian  newspaper  on  the  Ist 
Febuary,  1817,  this  being  the  earliest  day  of  its  being  published  in  any  news- 
paper :  *<  Brecknock  Canal  Navagation :  We,  the  undersigned,  being  proprietors 
of  four  or  more  shares  in  the  said  navigation,  do  hereby  t;ive  notice,  that  at  the 
general  assembly  to  be  held  in  the  town  of  Brecknock,  on  the  last  Thursday  in 
the  month  of  April  next,  we  intend  to  bring  forward  a  motion  and  pass  a  reso- 
lution to  reduce  the  several  tonnages  on  the  canal  and  railways  of  the  company, 
on  coal,  lime,  lime-stone,  iron,  and  iron-stone,  and  on  articles  carried  along  the 
canal  for  the  purpose  of  manufacture,  and  the  manufactured  produce  of  which 
IS  afterwards  carried  back  along  the  canal."     On  the  24th  April,  1817,  a  gene- 
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ral  assembly  of  the  proprietors  of  the  Brecknock  Canal  Company  was  held.   At 
^ .  »-|  this  meeting,  the  motion  contained  *in  the  foregoing  notice  was  brought 

-1  forward,  and  a  great  number  of  proxies  were  produced,  in  the  form  pre- 
scribed by  the  act,  but  without  any  stamp ;  and  if  these  proxies  were  valid,  the 
proprietors  of  more  than  two-thirds  of  the  whole  number  of  shares  in  the  Breck- 
nock company  attended  in  person,  or  were  lawfully  represented,  and  gave  their 
consent  to  the  order  hereinafter  mentioned,  for  reducing  the  tolls  on  the  Breck- 
nock canal  from  3d,  to  2d.  per  ton  per  mile.  The  order  agreed  to  at  the  said 
meeting  was  as  follows :  '*  It  appearing  to  this  meeting,  that,  by  the  reduction 
of  the  tolls  and  tonnages  on  iron  carried  along  this  canal,  and  the  railway  thereto 
belonging,  great  advantage  is  expected  to  accrue  to  the  company  of  proprietors ; 
Resolved,  unanimously  that  such  tolls  and  tonnages  on  iron  be  reduced  from 
3d.  per  ton  per  mile  to  2d.  per  ton  per  mile,  and  fiiat  such  reduction  commence 
from  the  29th  day  of  March  last ;  any  order  or  regulation  to  the  contrary  not- 
withstanding.'* The  seal  of  the  Brecknock  Canal  Company  was  affixed  to  this 
order.  From  the  completion  of  the  Brecknock  canal  to  the  making  of  the  order, 
the  full  tonnage  of  3d.  per  ton  on  iron  was  uniformly  taken  by  the  company  of 
of  proprietors  of  that  canal.  Since  the  making  of  the  order,  the  toll,  in  point 
of  fact,  taken  on  the  Brecknock  canal,  had  b^n  only  2d.  per  ton  per  mile. 
The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiffs  had  a  right 
to  be  paid  for  the  defendants'  iron  carried  along  their  canal,  at  the  rate  of  3d. 
or  2d. 

Campbell  for  the  plaintiffs.  This  question  depends  on  the  construction  which 
the  court  will  give  to  the  clause  by  which  the  plaintifis  are  precluded  from 
^4581  ^^?  *^"7  higher  toll  than  that  taken  by  the  Brecknock  company.  This 

-^  must  mean  the  toll  legally  taken  by  them,  and  not  the  toll  actually  taken. 
Unless  that  be  so,  it  would  follow  that,  upon  an  increase,  even  without  author- 
ity by  the  Brecknock  company,  the  plaintiffs  would  legally  be  ^ntided  to  an 
increased  toll.  The  advantage  or  disadvantage  must  be  reciprocal.  It  is  ad- 
mitted, that  the  plaintiffs  can  only  take  such  toll  as  the  Brecknock  company 
legally  take.  Now  the  toll  legally  taken  by  the  latter,  previously  to  April,  1817, 
was  3d.  Then  was  it  legally  lowered  on  that  occasion  ?  In  order  to  establish 
that,  it  must,  according  to  the  act  of  parliament,  be  shown  that  the  alteration 
was  consented  to  by  two-thirds  of  the  proprietors.  And  if  the  proxies  were  not 
admissible,  such  consent  was  not  given.  Now  a  proxy  was  not  admissible 
without  a  stamp.  By  55  6.  3,  c.  184,  scKed.  part  1st,  every  letter  or  power 
of  attorney  of  any  kind,  or  commission,  or  factory  in  the  nature  thereof,  and 
every  deed  or  other  instrument  of  procuration,  are  l:^quired  to  be  stamped. 
Now  this  is  in  its  form  a  letter  of  attorney*  The  form  is,  I  appoint  6.  H.  to 
be  my  proxy,  and  whatever  he  does  is  ratified  by  the  principal.  At  all  events 
it  is  an  instrument  of  procuration.  The  ver}'  word  proxy,  which  is  an  abbre- 
viation of  the  word  procuracy,  shows  this.  Then  if  so,  there  are  various  sta- 
tutes, all  of  which  are  embodied  in  55  6.  3,  c.  184,  which  show  that  such 
instruments,  if  unstamped,  are  not  available  in  any  manner  in  law  or  equity,  or 
in  any  manner  whatsoever.  The  statutes  37  G.  3,  c.  19,  s.  3,  37  6.  3,  c.  19, 
s.  9,  clearly  show  this.  Here  then  the  proxies  were  not  available  to  show  the 
consent  of  two-thirds  of  the  proprietors  to  the  reduction  of  the  tolls.  Besides, 
*4fi01  ^^  ^^^  *case  the  notice  was  insufficient.     By  the  act,  no  alteration  in  the 

-^  tolls,  whether  at  a  general  or  special  meeting,  can  be  made,  unless  there 
be  three  months'  notice.  But  here  no  such  notice  was  given.  The  order  there- 
fore was  on  both  grounds  a  nullity,  and  there  has  been  no  legal  lowering  of  the 
toll  from  3d.  to  2d.  The  last  toll  legally  taken  on  the  Brecknock  and  Aberga- 
venny canal  was  3d.,  which,  therefore,  is  the  toll  legally  to  be  taken  by  tiie 
plaintiffs.     If  so,  they  are  cntitied  to  the  judgment  of  tiie  court 

G.  R.  Cross,  contra.  The  plaintiffs  might  be  entitied  to  judgment,  if  they 
could  show  that  the  toll  actually  taken  on  the  Brecknock  canal,  was  so  taken 
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fraudulently,  and  without  colour  of  authority.  But  here  tlie  toll  was  fixed  al  a 
ganeral  asaembly  of  the  proprietors,  and  by  a  resolution  under  their  oommon 
seal.  It  was  therefore  quite  sufficient  to  justify  the  words  of  the  act,  and  besides 
the  plaintiffs,  who  are  strangers  to  the  transaction,  have  not  any  right  collate- 
rally to  question  the  regularity  of  these  proceedings. 

He  Was  then  stopped  by  the  court. 

Abbott,  C.  J.  The  act  of  pariiament  upon  which  this  question  depends^ 
has  provided,  that  the  company  of  proprietors  of  the  Monmouthshire  canal 
shall  not  take  any  higher  or  greater  rate  of  tonnage  than  shall,  for  the  dme  be- 
ing, be  taken  by  the  company  of  proprietors  of  Brecknock  canal.  The  ques« 
tion  therefore  is,  whether  the  present  plaintiffs  are  entitled  to  any  higher  toll 
than  that  which,  in  fact,  has  been  taken  upon  the  Brecknock  canal ;  and  I  am 
deariy  of  opinion  that  *they  are  not.  If,  indeed,  without  any  colour  of  r^AttQ 
authority,  the  rates  upon  the  Brecknock  canal  had  been  lowered,  the  *- 
case  would  have  been  very  different.  But  the  facts  here  stated  show,  that  the 
reduction  in  the  tolls  haa  been  made  by  a  resolution  passed  at  a  general  assem*^ 
bly,  and  under  the  seal  of  the  company.  I  think,  therefore,  that  a  reductioii^ 
by  virtue  of  such  a  resolution,  deariy  brings  the  case  within  the  dause  of  the 
act,  and  that  it  is  quite  unneceasary  for  the  court  to  determine  the  queadon  rda> 
tive  to  the  validity  of  the  proxies,  and  the  sufficiency  of  the  notice ;  for  I  am 
clearly  of  opinion,  that  it  is  not  competent  for  the  plaintiffs  collaterally  to  quea* 
tion  the  validity  of  the  resolution  passed  by  the  proprietors  of  the  Brecknock 
canal  at  their  general  assembly.  I  am,  therefore,  of  opinion,  that  there  must 
be  judgment  for  the  defendants. 

Baylxy,  J.  In  this  case  it  appears,  that  the  toll  of  2d»  is  the  one  actually 
taken  upon  the  Brecknock  canal ;  but  it  is  argued,  that  in  this  case  it  is  com. 
potent  for  the  plaintiffs  to  show,  that  die  Brecknock  Canal  Company  have  not 
complied  with  certain  requisites  prescribed  by  their  act  of  parliament,  and  are, 
therefore,  not  warranted  in  reducing  the  toll  to  the  sum  actuaUy  taken.  But  it 
seems  to  me,  that  the  plaintiffs  have  no  right  to  raise  this  question ;  for  the  forma 
prescribed  by  the  act  of  pariiament  were  only  intended  for  the  purpose  of  regu* 
lating  the  interests  of  the  Brecknock  Canal  Company,  inier  se ;  and  if  they  are 
satisfied  with  the  redncdon  of  the  tolls,  it  seems  to  me  that  the  plaintiffs  are  not 
entided  to  raise  any  objection.  The  act  of  parliament  has  prescribed,  diat  the 
plaintiffs  shall  take  no  higher  toll  than  is  taken  by  the  Brecknock  Canal  Com* 
pany ;  *and  I  think,  therefore,  that  the  plaintiff!  have  no  claim  in  the  r«4^| 
present  case.  ^ 

HoLROYD,  J.  In  this  case,  it  seems  to  me,  that  the  resolution  of  the  Breck- 
nock Canal  Company  reducing  their  tolls,  being  under  their  common  seal,  the 
court  are  called  upon  to  decide  as  to  the  validity  of  that  resolution.  As  long  aa 
the  proprietors  of  that  canal  choose  to  submit  to  it,  it  ts  not  competent  for  the 
present  plaintiffs  to  dispute  its  validity.  I  think,  dierefore,  that  there  should 
be  judgment  for  the  defendants. 

Best,  J.  If  it  were  necessary  to  determine  whether  a  proxy  required  a 
stamp,  I  ahould  desire  time  to  consider  of  that  question ;  but  it  is  not  neces- 
sary for  the  determination  of  the  present  case.  I  agree  with  the  rest  of  the 
court,  that  die  regulations  in  the  act  of  parliament  are  soldy  for  the  protection 
of  die  Brecknock  Canal  Company.  If  they  asquiesce  in  die  resolution  for  the 
reducti(m  of  the  tolls,  it  is  not  competent  to  tho  present  plaintiffs  to  show  that 
such  resolution  was  inegulariy  passed. 

Judgment  for  die  defendants. 
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•Anal      *Th«  KING  v.  The  Inhabitants  of  ST.  MARY,  in  BUBY 
*^^  ST.  EDMUNDS. 

The  dBtermioBtioii  of  the  eommiesioiien  under  an  inclosuTe  act,  as  to  the  boundaries  of  a 
parish  to  be  inclosed,  is  not  conclusive  of  the  hct  as  to  what  were  the  boundaries  antece- 
dently to  such  determination. 

Upon  appeal  against  an  order  of  two  justices,  by  which  George  Gutting, 
Sarah,  his  wife,  and  four  children,  were  removed  from  the  parish  of  Rougham, 
in  the  county  of  Suffolk,  to  the  parish  of  St.  Mary,  in  Bury  St  Edmunds,  in 
the  same  county,  the  sessions  confirmed  the  order,  subject  to  the  opinion  of  this 
court,  on  the  following  case.  The  pauper,  in  1788,  gained  a  settlement,  by 
hiring  and  service,  in  a  house  called  Eldo  Farm,  which  lay  pardy  in  Rougham, 
and  partly  in  Sl  Mary,  in  Bury.  He  had,  at  different  times  aflerwards,  in  the 
course  of  30  years  and  upwards,  and  up  to  the  time  of  the  removal,  been  relieved 
by  Rougham,  while  living  in  another  parish.  In  the  years  1813  and  1814, 
separate  indosures  took  place  of  lands  in  Rougham  and  Bury.  Under  the 
Rougham  inclosure  act,  in  1813,  the  commissioners,  in  their  award,  ascertained 
and  fixed  the  boundary  line  between  Rougham  and  St.  Mary,  in  Bury,  and 
thereby  included  within  the  latter,  the  apartment  in  which  the  pauper  slept 
during  his  service  at  the  Eldo  farm ;  and  the  commissioner  under  the  Bury  in- 
closure  act,  in  1814,  also  ascertained  and  fixed  the  boundaries  of  Bury  by  his 
award,  and  thereby  found  and  declared,  that  the  boundary  of  the  parish  of  St. 
Mary,  in  Bury,  proceeded  along  the  boundary  of  Rougham  parish,  through  the 
Eldo  farm-house,  as  the  same  had  been  ascertained  and  fixed  under  the  Rougham 
*4631  ^'^^^u'^'  Ia  ^  perambulation  also  made  subsequendy  *to  these  acts, 
-*  the  parishioners  of  Bury  included  the  apartment  in  which  the  pauper 
slept  within  the  parish  of  St.  Mary,  in  Bury.  These  facts  being  proved  by  the 
respondents,  the  appellants  contended,  that  the  boundary  line  set  out  by  the 
commissioners  was  not  conclusive,  as  to  the  actual  boundary  before  the  award, 
and  tendered  to  the  jcouTi  evidence  to  prove,  that,  before  the  indosure  acts,  the 
spot  in  question  was  in  Rougham.  This  evidence  was  objected  to ;  and  the 
court,  considering  the  award  of  the  commissioners  as  retrospective  and  conclu- 
sive, rejected  the  evidence,  and  confirmed  the  order  of  removal. 

Nolan  and  Robinson  in  support  of  the  order  of  sessions.  This  evidence  was 
properly  rejected.  By  the  41  G.  3,  c.  100,  s.  3,  the  commissioners  under  an 
indosure  act  are  authorized  to  inquire  into  the  boundaries  of  the  parishes  to  be 
inclosed,  and  to  set  out  the  same ;  and  the  clause  then  states,  that  ^  after  such 
boundaries  shall  be  so  ascertained,  set  out,  determined,  and  fixed,  the  same  shall, 
and  they  are  hereby  declared  to  be  the  boundaries  of  such  parishes,  &c.'*  This, 
therefore,  makes  the  decision  of  the  commissioners  final  and  conclusive.  And 
the  word  **  declared"  shows,  that,  in  construction  of  law,  before  such  decision, 
the  boundaries  have  always  been  as  fixed  by  the  commissioners.  Then  if  so, 
the  evidence  to  contradict  the  award  was  inadmissible. 

Storks  and  Dovtr^  contra.  The  general  object  of  an  act  of  pariiament  mnst 
be  looked  at.  Edwards  v.  Diek^  4  B.  ^  A.  212.  The  object  here,  was  only 
*4II41  ^  Asce^^in  the  ^boundaries,  for  the  purpose  of  arranging  the  different 
-'  claims  of  individvals  under  the  indosure.  It  could  have  no  reference  to 
questions  of  this  description.  The  local  act  gives  an  appeal  to  parties  interested, 
which  shows  that  the  determination  could  not  be  intended  to  have  a  retrospective 
effect ;  for  how  could  there  have  been  any  appeal  agaiiist  this  determination, 
either  by  the  churchwardens  or  by  the  pauper,  who  may  both  be  interested  in 
the  question,  as  to  his  place  of  settlement  Many  inconveniences  may  be  pointed 
out,  in  case  this  decision  of  the  commissioners  be  held  to  be  retrospective ;  and 
it  is  not  at  all  necessary,  for  any  purpose  of  indosure,  that  it  should  be  so. 
Suppose  a  will,  made  previously  to  the  award,  described  the  lands  devised  as 
**  all  ray  lands  in  Rougham,'*  it  would  follow,  that  this  land  would  not  pass 
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Many  other  instances  may  be  pat,  in  which  similiar  inconveniences  would  fol- 
low. The  proper  construction  is,  therefore,  that  the  determination  of  the  com* 
missioners  has  only  a  prospective  effect.  Here  the  question  was,  what  the 
boundary  had  been  before  their  award,  and  evidence  on  that  point  ought  to  haTe 
been  received. 

Abbott,  C.J.  It  seems  to  me,  that  great  mischief  might  follow,  if  the  court 
were  to  hold,  that  the  decision  of  the  commissioners  in  this  case,  as  to  the 
boundaries  of  the  parish,  was  conclusive,  and  at  the  same  time  retrospective ; 
for  many  cases  may  be  put,  both  of  fines  of  lands  and  wills,  in  which  such  a  de- 
cision might  materially  affect  the  rights  of  third  persons.  The  best  and  safest 
course,  therefore,  will  be,  to  hold  such  determination  not  to  be  conclusive  evi* 
dence  of  what  the  boundaries  were  previously  to  the  period  when  it  was  made. 
In  that  case  the  sessions  ought  to  have  received  *the  evidence  which  rmA^R 
they  have  rejected ;  and  I  £ink,  therefore,  that  the  order  of  sessions  *- 
should  be  quashed,  and  the  case  sent  back  to  be  reheard. 

Batley,  J.  If  the  decision  of  the  commissioners  were  conclusive,  to  ^ow 
what  the  boundaries  of  the  parish  were  in  times  past,  it  might  happen  that  a 
mistake  on  their  part  might  make  it  necessary  to  apply  to  the  court  of  common 
pleas,  for  the  pupose  of  amending  a  fine  of  lands,  levied  before  the  indosnre ; 
and  if  the  two  parishes  between  which  the  boundar}'  was  ascertained,  lay  in 
different  counties,  that  court  would  be  unable  to  amend  the  fine.  That  ia  one 
inconvenience  which  might  arise  from  our  holding  such  determination  lo  have 
a  retrospective  effect.  I  agree,  therefore^  that  this  evidence  ought  to  have  been 
received. 

HoLROYD,  J.  The  words  of  the  statute  do  not  appear  to  me  to  be  retro* 
spective  :  they  only  state  that  the  commissioners  shall  ascertain  the  boundaries ; 
and  '*  after  they  shall  be  so  ascertained,  the  same  shall  and  are  hereby  declared 
to  be  the  boundaries  of  such  parishes,  ^."  Now  these  words  do  not  neces- 
sarily import  that  the  boundaries  to  be  ascertained  were  the  boundaries  before 
that  period.  Considering,  therefore,  that  cases  may  occur  in  which  mistakes 
made  by  the  commissioners  may  affect  the  private  rights  of  others,  I  am  of  opi- 
nion, that  we  ought  not  to  go  further  than  we  are  compelled  by  the  strict  words 
of  the  act ;  and  I  think  that  the  evidence  ought  to  have  been  received,  and  that 
the  case  should  go  back  to  the  sessions. 

Best,  J.,  concurred. 

Case  sent  back  to  the  sessions. 


•MARK  r.  SMITH.  [*466 

The  plaintiff,  sftor  judgment  recovered,  settled  the  action  with  the  defendant,  and  employed  a 
new  attorney  to  enter  up  aatieiaction  on  the  record :  Heldt  that  the  defendant  waa  entitled 
to  be  discharged  out  of  custody,  although  the  lien  of  the  plaintiff  *a  attorney  on  the  coats  had 
not  been  satisfied. 

Denman  had  obtained  a  rule  nisi  for  dischaiging  the  defendant  ont  of  cus- 
tody. It  appeared  from  the  affidavits,  that  the  plaintiff  had  recovered  a  verdict 
against  the  defendant,  at  the  last  Summer  assizes  for  Nottingham,  for  508/.,  for 
which  sum  final  judgment  had  been  obtained  in  last  Michaelmas  term,  the  costs 
taxed  at  02/.  4«.,  and  the  defendant  taken  in  execution  for  the  whole  amount. 
Subsequently  to  this  the  plaintiff  and  defendant  compromised  the  suit,  upon  the 
defendant's  assigning  over  to  Wells,  an  attorney,  at  Nottingham,  for  the  benefit 
of  the  plaintiff,  a  sum  of  128/.  69.,  due  from  a  third  person  to  the  defendant 
This  sum,  it  appeared  from  the  affidavits,  Wells  had  not  hitherto  received. 
On  the  24th  March  last,  the  plaintiff  executed  a  warrant  of  attorney  prepared 
by  Wells,  authorizing  certain  attorneys  of  this  court  to  enter  satisfaction,  upon 
the  record ;  which  was  accordingly  done.  The  affidavits,  in  answer,  stated 
that  the  whole  transaction  was  fraudulent  and  collusive,  and  without  the  know- 
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ledge,  privity  or  consent,  of  the  plaintiff's  attorney,  and  that  it  was  done  with 
a  view  to  defraud  him  of  his  costs.  It  was  farther  sworn,  thxit  the  defendant, 
who  had  himself  been  an  attorney,  had  been  expressly  informed  that  the  costs 
of  the  plaintiff's  attorney  were  wholly  unpaid,  and  cautioned  against  settling 
with  the  plaintiff,  until  those  costs  had  been  satisfied. 

Reader  showed  cause,  and  contended,  that  the  defendant  was  not  entitled  to 
*4fi7l  ^  discharged,  the  lien  of  the  *plaintiff 's  attorney  not  having  been  satis- 
J  fied.  And  he  cited  Wehh  v.  Hole,  Douglas,  238  ;  Read  v.  Dupper,  6 
T.  R.  361 ;  Randle  v.  Turner,  6  T.  R.  466,  and  Swain  v.  Senate,  2  N.  R. 
99,  as  authorities  in  point,  to  show  that  the  plaintiff  is  not  at  liberty  to  settle 
the  debt,  and  so  to  defraud  his  attorney  of  his  lien  for  his  costs. 

Denman^  contra,  contended,  that  no  case  had  been  cited,  in  which  it  had 
been  held,  that  the  plaintiff's  attorney  had  a  lien  on  the  defendant's  bo(^.  In 
Graves  v.  Eades,  5  Taunt.  429,  the  court,  after  a  discharge  by  the  plaintiff, 
refused  to  permit  the  attorney  to  sue  out  a  second  execution  for  his  costs. 
Here,  after  satisfaction  has  been  entered  on  the  record,  the  defendant  is  entided 
to  his  discharge. 

Abbott,  C.  J.  I  cannot  but  disapprove  very  much  of  the  conduct  of  the 
defendant,  who,  having  been  an  attorney  himself,  must  have  known  that  the 
attorney  for  the  plaintiff  had  a  lien  for  the  costs  on  the  judgment  recovered. 
But  here  the  plaintiff  has,  by  a  new  attorney,  caused  satisfaction  to  be  entered 
on  the  record ;  and  there  is  no  authority  for  saying  that,  under  such  circum- 
stances, the  court  can  refuse  to  discharge  a  defendant  out  of  custody.  I  am, 
therefore,  of  opinion  that  the  rule  must  be  made  absolute. 

Baylet,  J.  This  case  was  before  me  at  chambers,  and  I  then  refused  to 
discharge  the  defendant ;  and  for  this  reason,  amongst  others,  that  I  doubted 
*4RfC\  ^^^^^^^9  ^^  vacation,  *a  single  judge  had  a  power  to  do  so  ;  but  now  I 
-^  am  of  opinion,  that  this  rule  ought  to  be  made  absolute.  For  it  seems 
to  me  that  we  should  go  a  great  deal  too  far,  if  we  were  to  hold  that  the  attorney 
for  the  plaintiff,  in  opposition  to  his  client's  wishes,  and  after  satisfaction  has 
been  entered  on>  the  record,  may,  on  account  of  his  lien  for  the  costs,  still  keep 
a  defendant  in  custody.  Here  the  judgment  has  been  satisfied,  and  upon  that 
ground  the  defendant  applies  to  be  discharged.  The  case  of  Martin  v.  Drancia, 
2  B.  &  A.  402,  is  a  strong  case  for  the  defendant.  There,  the  plaintiff's  attor- 
ney had  ordered  the  sheriff  not  to  discharge  the  defendant,  stating,  that  he  had 
a  lien  for  his  costs,  notwithstanding  which,  by  the  plaintiff's  directions,  the 
sheriff  afterwards  discharged  him  ;  and,  an  application  having  been  made  that 
the  sheriff  should  pay  the  attorney's  costs,  the  rule  was  discharged :  on  the 
ground  that  the  attorney  had  no  lien  on  the  defendant's  body.  In  Siis  case,  the 
settlement  is  stated  to  be  made  on  the  ground  of  money  hereafter  to  be  advanced, 
and  if  an  application  were  made  to  stop  the  money  in  the  hands  of  Wells,  in 
all  probability  the  court  would  grant  the  rule.  Here  the  plaintiff  is  responsible 
himself  for  the  costs  to  his  attorney,  and  the  money,  which  is  the  consideration 
for  the  settlement,  is  stated  to  be  in  the  hands  of  a  person  amenable  to  the  court* 
I  think,  therefore,  the  rule  should  be  made  absolute. 

HoLROYD,  J.  1  am  of  opinion,  that  in  this  case  the  defendant  is  entitled  to 
his  discharge,  satisfaction  having  been  entered  on  the  record.  The  plaintiff's 
*4A91  *^^^^y  ^^^  "^  ^^^^  ^^  ^^^  person  of  the  defendant  As  soon  as  *judg- 
-I  ment  is  obtained,  his  power  is  at  an  end  also. (a)  It  is  true  that  he  has 
a  lien  for  his  costs,  and  that  the  court  will  assist  him  to  make  the  subject-matter 
recovered  by  the  judgment  available  for  that  purpose ;  but  they  will  go  no  fur- 
ther. The  case  of  Swain  v.  Senate  does  not  clash  with  the  present  decision ; 
there  the  plaintiff^s  and  defendant's  bail  having  colluded  to  cheat  the  plaintiff's 
attorney,  he  proceeded  to  judgment,  and  issued  a  scire  facias  against  the  baiU 

(a)  [See  6  Johns.  Rep.  53,  Crary  et  oL  v.  Turner  ;  8  ib.  361,  Jackaon  v.  BarOm  ;  10  ib. 
220,  Kellogg  V.  GUbeH.] 
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and,  «n  applicadon  having  been  made  to  stay  the  proceedings,  it  was  refused 
by  the  court  In  that  case,  Chambrf,,  J.,  stated,  that  the  settlement  was  void, 
because  the  acceptance  of  a  smaller  sum  is  not  in  law  a  satisfaction  of  a  greater; 
and,  therefore,  the  plaintiff's  claim  there  was  not  legally  barred.  But  here, 
satisfaction  having  been  entered  of  record,  there  is  a  legal  bar  to  the  plaintiflTs 
claim.  And  no  process  can  issue  for  any  thing  merely  due  to  the  plaintiflTs 
attorney  after  the  claim  of  the  plaintiff  is  legally  at  an  end.  The  defendant  is, 
therefore,  entitled  to  be  dischaiged. 
Best,  J.,  concurred. 

Ride  absolute. 


The  KING  v.  The  Inhabitants  of  MACHYNLLETH  and  PENEGOES. 

The  conrt  of  quarter  session  cannot  impose  more  than  one  fine  for  the  non-repair  of  a  bridge. 

The  following  order  of  sessions  of  the  county  of  Montgomery  was  removed  by 
certioriari  into  this  court.  «<  It  is  ordered,  that  the  fine  heretofore  imposed  by 
the  court  on  the  inhabitants  of  tlie  township  of  Machynlleth  *and  the  r«4»A 
parish  of  Penegoes,  for  not  repairing  Pontfelingerrig  bridge,  be,  and  the  *- 
same  is  hereby  increased  by  die  sum  of  200/.**  Taunton  obtained  a  rule  nisi 
for  quashing  die  order.  It  appeared  from  the  affidavits  that  the  defendants  had 
been  presented  at* the  January  sessions,  1818,  for  the  non-repair  of  the  bridge 
in  question ;  to  which  presentment,  they,  at  the  same  sessions,  submitted,  and 
a  fine  of  300/.  was  imposed  and  aflerwards  levied  upon  them.  At  the  last  Mi- 
chaelmas session,  1820,  the  fine  not  having  been  sufficient,  the  order  in  question 
was  made,  imposing  a  second  fine  of  200^  The  court,  aher  hearing  Campbell 
in  support  of  die  order  of  sessions,  were  of  opinion,  that  the  power  of  the  ses- 
sions was  at  an  end  after  the  first  fine,  and  that  they  had  no  jurisdiction  to  im- 
pose a  second,  and  they  referred  to  Rex  v.  Inhabitants  of  Old  Malton  (a)  as  an 
authority  directly  in  point. 

Order  of  sessions  quashed. 

(a)  Hohoyd,  J.,  read  the  following  MS.  note  of  the  case. 
The  KING  v.  The  Inhabitants  of  the  Parish  of  OLD  MALTON.    Yorkshire  Summer 
Assises,  9tfa  August,  1794.    Cor.  Lawksivcb,  J. 

This  was  an  indictment  for  not  repairing  a  highway.  The  defendants  had  submitted  to  a 
fine,  which  had  been  apportioned  between  tnc  parishioners  and  the  trustees  of  the  turnpike, 
(the  road  indicted  beinff  turnpike,)  pursuant  to  the  power  given  by  the  general  turnpike  act. 
Holroyd  applied  for  a  turther  fine,  the  whole  fine  being  laid  out  on  the  way,  and  the  way  beinc 
still  out  of  repair.  Lawrence,  J.,  doubted  his  power  to  give  any  further  fine,  on  the  groona 
1  hat  the  court  had  given  their  judgment ;  and  though  Salk.  358,  (see  S.  C.  6  Mod.  163,)  statn 
that  the  iudgment  is  not  at  an  end  by  the  defendant's  comins  in  and  submitting  to  a  fine,  and 
t  hat  if  the  road  is  not  put  in  repair,  writs  of  distringas  shaU  issue  against  the  defendants  till 
I  he  road  is  completed :  he  held,  that  those  writs  are  now  the  only  remedy  on  the  preaeot 
indictment ;  that  the  fine  is  the  punishment  for  the  neglect  and  offence  of  which  the  defendanta 
are  indicted ;  and  though  the  court  may  compel  an  actual  repair,  yet  the  punishment  has  been 
inflicted,  and  they  cannot  inflict  a  furtner  punishment  or  fine ;  that  the  parish  may  be  again 
indicted,  and  a  fine  imposed  and  apportioned  on  such  indictment.  Vide  also  1  Hawk,  c  76, 
8.94. 


♦The  KING  v.  EDMONDS  and  Others.  [•471 

No  challenge  can  be  taken  either  to  the  array  or  to  the  polls,  until  a  fiiU  jury  have  appeared; 
and  therefore,  where  the  challenges  are  taken  previously,  they  are  irregularly  made. 

The  disallowing  of  a  challenge  is  not  a  ground  for  a  new  trial,  but  for  a  venire  de  novo ;  and 
every  challenge  must  be  propounded  in  such  a  way  as  that  it  may  be  put  at  the  time  npen 
the  nisi  prius  record,  so  that  the  adverse  party  majr  either  demur,  or  counterplead,  or  deny 
the  matter  of  challenge,  in  which  last  case  only  triers  are  to  be  appointed ;  and  therefoiVt 
where  the  challenges  were  not  put  on  the  record,  the  defendants  were  held  not  to  be  in  a 
condition  to  ask  the  opinion  of  this  court,  as  a  matter  of  right,  upon  their  sufficiency. 

There  can  be  no  challenge  to  the  array  on  the  ground  of  unindifierency  in  the  master  of  the 


crown  office,  he  being  the  officer  of  the  court  expressly  appointed  to  nominate  the  jarjr. 
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The  only  remedy  in  such  a  case  is  to  apply  to  the  court  hy  motion  to  appoint  some  other 
officer  to  nominate  the  jury. 

The  master  of  the  crown  office,  in  nominating  the  jury,  selected  the  names  of  the  jurors,  and 
did  not  take  them  by  chance  from  the  freeholders'  book.  He  also  took  those  only  whose 
names  had  the  addition  of  *'  esquire'*  or  of  some  higher  degree ;  and  included  some  persons, 
who  were  in  the  commission  of  the  peace :  Held,  that  in  so  doine  he  was  perfectly  right. 
He  also  included  in  his  nomination  some  persons,  who,  as  grandUjurymen,  had  found  the 
indictment,  and  persisted  in  his  opinion  as  to  their  sufficiency,  unless  the  crown  would  con- 
sent to  abandon  them,  which  was  ddne,  and  others  were  then  substituted  in  their  places  t 
Hddf  that  he  was  wrong  in  his  opinion,  but  that  there  was  no  ground  fat  presuming  par- 
tiality. 

The  sherifTs  officer  had  neglected  to  summon  one  of  the  24  special  jurymen  returned  on  the 
pannel :  Held,  that  this  was  no  ground  of  challenge  to  the  array  for  unindifferency  on  the 
part  of  the  sheriff. 

Iteld,  also,  that  it  is  not  competent  to  ask  jurymen  (whether  special  jurymen  or  talesmen)  if 
they  have  not,  previously  to  the  trial,  expressed  opinions  hostile  to  the  defendants  and  their 
cause,  in  order  to  found  a  challenge  to  the  polls  on  that  ground ;  but  that  such  expressions 
must  be  proved  by  extrinsic  evidence. 

This  was  an  indictment  against  the  defendants  for  a  conspiracy,  upon  which 
they  were  tried  and  found  guilty  at  the  last  Summer  assizes  for  the  county  of 
Warwick,  before  the  lord  chief  baron.  Denman  in  last  Michaelmas  term  ob- 
tained a  rule  nisi  for  a  new  trial  on  the  three  following  grounds ;  1st,  That  the 
lord  chief  baron  had  refused  to  allow  a  challenge  to  the  array,  on  the  ground 
of  the  alleged  unindifferency  of  the  master  of  the  crown  office  in  nominating 
the  special  jury,  and  to  appoint  triers  to  try  the  facts  alleged  in  support  of  that 
charge ;  2dly,  That  he  refused  similarly  to  allow  a  challenge  to  uie  array,  on 
the  ground  of  the  alleged  unindifferency  of  the  sheriff,  and  to  appoint  triers  as 
before ;  3dly,  That  he  refused  to  permit  questions  to  be  put  to  the  special  jury- 
men, as  to  whether  they  had  expressed  themselves  adversely  to  the  defendants 
♦4721  ^^^^^^  ^^  ^^^  although  (the  special  jury  *not  being  full)  he  did  per- 
-*  mit  such  questions  to  be  put  to  the  talesmen  before  Uiey  were  sworn. 
The  motion  was  supported  by  affidavits,  stating  the  different  grounds  of  the 
complaint  against  the  master  of  the  crown  office  and  the  sheriff.  Against  this 
rule,  cause  was  shown  in  Hilary  term,  upon  affidavits,  by  the  attorney-general 
and  solicitor-general,  with  whom  were  Vaughan,  Serjt,  Clarke^  Reader,  Little- 
dale^  and  Balguy.  Denman  and  Hill  were  then  heard  in  support  of  the  rule. 
The  whole  facts  and  arguments  on  both  sides  are  so  fully  stated  by  the  court 
in  giving  judgment,  that  it  has  been  deemed  expedient  to  omit  them  here. 

Abbott,  C.  J.  This  was  an  application  to  the  court  for  a  new  trial.  The 
cause  (an  indictment  prosecuted  by  his  majesty's  attorney-general  for  a  misde- 
meanor) came  on  to  be  tried  by  a  special  jury  at  the  last  Summer  assizes  at 
Warwick.  The  special  jury  was  struck  in  or  soon  afler  Hilary  term,  1820, 
and  the  record  was  carried  down  for  trial  at  the  Spring  assizes  in  that  year,  but 
stood  over  until  the  Summer.  The  ground  of  the  motion  for  a  new  trial-was 
the  refusal  to  allow  certain  challenges,  supposed  to  have  been  duly  taken  at  the 
trial :  viz.,  a  challenge  to  the  array,  and  a  challenge  to  some  of  the  polls.  The 
challenge  to  the  array  was  made  on  two  distinct  grounds ;  first,  the  supposed 
unindifferency  of  the  master  of  the  crown  office,  by  whom  the  special  jury  was 
nominated.  Secondly,  the  supposed  unindifferency  of  the  sheriff.  The  sup- 
posed challenge  to  the  polls  was  on  the  ground  of  opinions,  supposed  to  have 
been  expressed  by  the  jurors  hostile  to  the  defendants,  or  some  of  them,  and  to 
*473l  ^^^^  cause.  Before  I  make  any  comments  on  these  grounds,  I  will  *ob- 
^  serve  that  it  is  an  established  rule  as  to  proceedings  of  this  kind,  that  no 
challenge  either  to  the  array  or  to  the  polls  can  be  taken,  until  a  full  jury  shall 
have  appeared,  and  if  twelve  of  those  named  in  the  original  pannel  do  not  ap- 
pear, a  tales  must  be  prayed,  and  the  appearance  of  twelve  obtained  before  any 
challenge  be  made.  Upon  this  point,  it  will  be  sufficient  to  refer  to  the  casp 
of  Vicars  v.  Langham,  Hob.  235.  In  that  case,  the  plaintiff  first  prayed  a 
tales,  and  after  the  jury  made  full  by  tales,  he  challenged  the  whole  paimel  by 
exception  to  the  sheriffs.    The  pannel  was  thereupon  quashed,  and  a  neur  jury 
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returned  by  the  coroners»  by  which  the  cause  waa  tried,  A  writ  of  error  was 
brought,  and  the  exception  taken  thereon  waa,  that  the  plaintiff  having  first 
prayed  a  tales  to  the  sheriffs  and  obtained  it,  was  estopped  to  challenge  the  pan- 
nel  for  exceptions  to  the  sheriffs.  But  it  was  resolved,  that  there  could  be  no 
challenge,  neither  to  the  pannel  nor  to  the  poll,  tiU  first  there  were  a  full  jury, 
so  that  the  jury  not  appearing  full,  there  was  a  necessity  to  have  a  tales,  or  else 
the  challenge  could  not  have  been  taken ;  and  so  the  cause  would  have  remained 
pro  defectu  juratorum,  if  the  plaintiff  had  not  prayed  it,  for  the  defendant  could 
not,  and  so  die  judgment  was  affirmed.  Now  every  one  of  the  challenges  taken 
at  this  trial,  was  ta^en  and  made  before  a  full  jury  had  appeared,  and  therefore 
made  irregularly  and  out  of  season.  It  must  further  be  observed,  that  the  dis- 
allowing of  a  challenge  is  a  ground  not  for  a  new  trial,  but  for  what  is  strictly 
and  technically  a  venire  de  novo.  The  party  complaining  thereof  applies  to 
the  court,  not  for  the  exercise  of  the  sound  and  legal  discretion  of  the  judges, 
but  for  the  benefit  of  an  imperative  rule  of  law,  and  the  improper  granting, 
*or  the  improper  refusing  of  a  challenge,  is  alike  the  foundation  for  a  r«^»^ 
writ  of  error.  Every  challenge,  either  to  the  array  or  to  the  polls,  ought  ^ 
to  be  propounded  in  such  a  way,  that  it  may  be  put  at  the  time  upon  the  nisi 
prius  record,  and  so  particular  were  they  in  early  times,  when  challenges  were 
more  in  use,  that  it  was  made  a  question  in  27  H.  8,  13  B.  pi.  38,  whether  it 
was  not  a  fatal  defect  to  omit  the  concluding  of  it,  with  an  **  Et  hoc  paratus  est 
verificare,"  and  it  was,  because  many  precedents  were  shown  without  such  a 
conclusion,  and  the  justices  did  not  choose  to  depart  from  the  precedents,  that  it 
was  held  unnecessary.  When  a  challenge  is  made,  the  adverse  party  may 
eitlier  demur  (which  brings  into  consideration  the  legal  validity  of  the  matter 
of  challenge)  or  counter-plead,  (by  setting  up  some  new  matter  consistent  with 
the  matter  of  challenge,  to  vacate  and  annul  it  as  a  ground  of  challenge,)  or  he 
may  deny  what  is  alleged  for  matter  of  challenge,  and  it  is  then,  and  then  only 
that  triers  are  to  be  appointed.  The  case  before  quoted  from  Hobart  furnishes 
an  instance  of  a  writ  of  error,  for  the  allowance  of  a  challenge,  which  could  not 
have  been  brought,  unless  tlie  challenge  had  been  returned  on  the  postea :  and 
in  comparatively  modem  times  there  are  two  instances  of  the  like  nature.  One 
in  Kynaston  v.  Mayor,  ^-c.  of  Shrewsbury,  Andr.  85,  and  another  in  Hesketh 
V.  Braddock,  3  Burr.  1847i  In  the  latter  case,  the  defendant  challenged  both 
the  array  and  the  polls  ;  both  challenges  are  entered  upon  the  record.  To  the 
first  (and  probably  to  the  second)  the  plaintiff  demurred.  The  demurrer  was 
allowed,  Uie  challenges  overruled,  and  the  cause  tried.  Error  was  brought 
thereon,  and  the  jud^ent  reversed,  and  upon  the  ^judgment  of  reversal,  r^^.e 
a  writ  of  error  was  brought  in  the  king's  bench.  The  validity  of  the  ^ 
grounds  of  challenge  was  then  again  discussed,  and  the  judgment  of  reversal 
was  afiirmed.  The  challenges,  therefore,  ought  in  this  case  to  have  been  put 
upon  the  record,  and  the  defendants  are  not  in  a  condition  in  strictness  to  ask 
of  the  court  an  opinion  upon  their  sufficiency.  But  notwithstanding  this  defect 
of  form  on  the  part  of  the  defendants,  the  court  has  taken  into  consideration  the 
validity  of  these  challenges,  and  it  is  upon  the  ground  of  their  invalidity,  not  on 
the  defect  of  form,  that  we  tliink  the  new  trial  ought  to  be  refused.  It  has 
never  been  the  practice  of  the  court  to  grant  a  new  trial,  for  the  purpose  of  giv- 
ing a  party  an  opportunity  of  advancing  an  untenable  objection,  and  I  have 
noticed  these  points  of  irregularity,  chiefly  in  answer  to  one  of  the  topics  that 
was  addressed  to  us  on  the  part  of  the  defendants.  It  was  said  the  defendants 
had  a  right  to  make  their  challenge,  and  to  have  it  tried,  whether  they  could 
sustaiu  it  by  proof  or  not.  To  which  I  answer,  if  they  had  that  right  and 
would  insist  upon  it,  they  should  have  pursued  it  rightly  and  regularly.  Not 
having  done  so,  their  ground  and  their  intended  proof  must  be  open  to  exami- 
nation. And  if  upon  examination,  it  appear  that  they  could  not  have  sustained 
their  challenge,  they  are  not  entitled  to  a  delay  of  justice,  in  order  to  give  them 
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an  opportunity  of  making  an  experiment  in  due  form,  which,  in  the  opinion  of 
the  court,  would  be  deficient  in  substance.   I  proceed,  therefore,  to  examine  the 
.  grounds  and  substance  of  the  several  challenges. 

And  first,  as  to  the  challenge  of  the  array,  that  is,  of  the  whole  special  jury 
*4761  P^"°^^'  ^^'  ^^^  supposed  unindifTerency  *of  the  master  of  the  crown 
-I  office.  To  sustain  this  charge  of  unindifierency,  several  matters  of  fact 
were  mentioned,  from  some  or  all  of  which  it  was  contended,  that  triers,  if  ap- 
pointed, might  infer  that  the  officer  was  not  indifferent.  Of  those  matters,  two 
were  of  a  general  nature,  and  two  more  especially  addressed  to  the  particular 
case  in  question.  First,  it  was  said,  that  the  officer  had  selected  the  names  of 
the  jurors,  and  not  taken  them  by  some  mode  of  mere  hazard  or  chance  from 
the  freeholders'  book.  Secondly,  that  in  this  selection  he  had  taken  those 
names  only  which  had  the  addition  of  Esquire.  Thirdly,  that  among  those 
selected  and  ultimately  retained  by  him,  some  were  gendemen  acting  in  the 
commission  of  the  peace  for  the  county.  Fourthly,  that  the  original  nomination 
comprised  several  persons,  who,  as  grand-jurymen,  had  found  the  present  in- 
dictment ;  and  that  although  this  objection  was  pointed  out  to  the  master,  as 
soon  as  it  was  discovered,  that  two  or  three  gentlemen  whom  he  had  named 
were  of  that  class,  yet  he  persisted  to  retain  those  and  to  name  others,  until  the 
solicitor  of  the  treasury,  being  consulted,  he  consented  to  abandon  them ;  upon 
which  he  struck  them  all  out,  and  substituted  otlier  names  in  their  places.  Be- 
fore the  discussion  of  these  points,  a  preliminary  inquiry  must  be  made ;  and 
if  it  shall  turn  out  that  there  cannot,  by  law,  be  any  challenge  of  the  array  at  a 
trial,  on  any  supposed  ground  of  unindifTerency  in  tlie  officer  of  the  court  who 
has  nominated  a  special  jury,  the  consideration  of  these  points  will  become  im- 
material, or  material  only  in  another  view  of  the  subject. 

It  cannot  be,  or  at  least  it  has  not  hitherto  been  ascertained,  at  what  time  the 
*477l  P^^^^^^  ^^  appointing  special  ^juries  for  trials  at  nisi  prius  first  began. 
•^  It  probably  arose  out  of  the  practice  of  appointing  juries  for  triab  at  the 
bar  of  the  courts  at  Westminster,  and  was  introduced  for  the  better  administra- 
tion of  justice,  and  for  securing  the  nomination  of  jurors  duly  qualified  in  all 
respects  for  their  important  office.  It  certainly  prevailed  long  before  the  statute 
3  6.  2,  c.  25,  and  was  recognised  and  declared  by  that  statute,  which  refers  to 
the  former  practice.  The  whole  matter  is  comprised  in  the  fifteenth  and  two 
following  sections  of  the  statute.  The  fifteenth  section  begins  by  reciting,  that 
some  doubt  had  been  conceived,  touching  the  power  of  the  courts  at  Westmin- 
ster to  appoint  juries  to  be  struck  before  the  clerk  of  the  crown,  master  of  the 
office,  prothonotaries,  or  other  proper  officer  of  the  respective  courts,  for  the 
trial  of  issues  depending  in  the  courts,  without  the  consent  of  the  prosecutor  or 
parties  concerned,  unless  such  issues  are  to  be  tried  at  the  bar  of  the  same  court, 
and  then  deeiares  and  enacts,  that  it  shall  be  lawful  for  the  courts,  upon  motion 
made  on  behalf  of  his  majesty,  or  of  any  prosecutor  or  defendant,  in  any  in- 
formation or  indictment  for  misdemeanor,  &c.,  or  plaintifif  or  defendant  in 
any  action  or  suit,  and  the  courts  are  thereby  authorized  and  required,  upon 
such  motion,  to  order  and  appoint  a  jury  to  be  struck  before  the  proper  officer 
of  the  courts,  in  such  manner  as  special  juries  have  been  and  are  usually  struck 
in  such  courts,  upon  trials  at  bar  had  in  the  same  courts  ;  which  said  jury,  so 
struck  as  aforesaid,  shall  be  the  jury  returned  for  the  trial  of  the  said  issue. 
The  sixteenth  section  relates  only  to  the  costs.  The  seventeenth  section  enacts, 
that  when  a  special  jury  shall  be  ordered  to  be  struck,  in  any  cause  arising  in 
*4781  ^^y  ^^^5^  ^'  county  of  a  city,  or  town,  the  *sherifr  or  undersherifT  shall 
-'  be  ordered,  by  the  rule,  to  bring  before  the  proper  officer  the  books  or 
lists  of  persons  qualified  to  serve  on  juries  within  the  same,  in  like  manner  as 
the  freeholders'  book  hath  been  usuadly  ordered  to  be  brought,  in  order  to  the 
striking  of  juries  for  trials  at  bar,  in  causes  arising  in  counties  at  laige,  and  the 
jury  shall  be  taken  and  struck  out  of  such  books  or  lists.     Upon  this  statute  it 


568  Rex  v.  Edmonds.  E.  T.  1821.  [478 

may  be  observed,  first,  that  there  is  no  provision  as  to  the  mode  of  taking  and 
striking  the  special  jury ;  but  that  matter  is  left  to  the  ordinary  practice  used  in 
cases  of  trials  at  bar.  2dly,  That  there  is  a  positive  enactment,  that  the  jury 
so  struck  shall  be  the  jury  returned  for  the  trial  of  the  issue.  And,  3dly,  That 
although  the  statute  contains  a  provision  for  the  attendance  of  the  sheriff  of 
the  county  of  a  city  or  town,  it  contains  none  as  to  the  attendance  of  the  sheriff 
of  a  county  at  large ;  leaving  that  to  be  enforced  according  to  antecedent  prac- 
tice, which  may  well  be  supposed  to  have  been  more  perfecdy  established  in 
the  cases  of  counties  at  large,  than  in  smaller  districts,  by  reason  of  its  more 
frequent  occurrence.  This  statute,  therefore,  must  necessarily  be  understood 
and  construed,  in  many  respects,  by  reference  to  the  antecedent  and  existing 
practice  of  the  courts.  And,  notwithstanding  all  the  learning  and  research  that 
iiave  been  bestowed  on  the  present  case,  on  the  part  of  the  defendants,  not  one 
solitary  instance  has  been  found  of  an  offer  to  challenge  the  array  on  the  sup- 
posed ground  of  unindifferency  in  the  officer  of  the  court  by  whom  a  jury  had 
been  nominated  for  any  trial,  either  at  bar,  or  at  nisi  prius,  either  before  or  sinoe 
the  statute ;  although  there  must  have  been  many  occasions,  on  which  it  may 
reasonably  *be  presumed,  that  such  a  step  would  have  been  taken,  if  it  r^^jg 
had  been  thought  maintainable.  ^ 

In  considering  the  causes  of  the  absence  of  any  such  attempt  in  former  times, 
it  will  be  proper  to  advert  to  the  circumstances  under  which  a  challenge  to  the 
array  is  made  in  other  cases.  Such  a  challenge  is  always  grounded  upon  some 
matter  personal  to  the  officer  by  whom  the  jury  has  been  summoned,  and  their 
names  arrayed  or  placed  in  order  upon  the  parchment  or  pannel  whereon  they 
are  returned,  in  writing,  to  the  court.  Upon  trials  for  felony,  this  pannel  is 
not  in  any  manner  published  or  made  known,  until  the  sitting  of  the  court,  at 
which  the  trial  takes  place ;  and,  therefore,  that  sitting  necessarily  furnishes  the 
first  opportunity  of  making  any  objection  to  it.  Upon  other  trials,  and  in  the 
superior  courts,  there  have  always,  or  at  least  almost  universally,  been  two  suc- 
cessive processes  to  enforce  the  attendance  of  the  jury.  First,  a  venire  returnable 
in  the  court  above,  at  the  place  of  its  sitting,  and  in  some  day  in  term.  To  this 
process,  the  sheriff  formerly  made  an  actual  return  of  the  names  of  jurors  as 
summoned,  but  the  jurors  themselves  did  not  appear.  This,  therefore,  was  follow- 
ed  by  a  second  process,  more  compulsory  in  its  nature,  requiring  their  attendance 
in  the  court,  in  like  manner,  on  some  other  day.  This  process  is  still  issued  in  its 
primitive  and  unqualified  form  for  trials  at  bar;  but,  for  trials  at  nisi  prius,  it  con- 
tains a  clause,  inserted  by  virtue  of  the  ancient  statute  of  nisi  prius,  qualifying  the 
command  for  their  attendance  in  the  court  above,  in  case  the  justices  of  assize 
shall,  before  the  day  appointed,  come  into  the  county  at  some  day  and  place 
particularly  mentioned.  Upon  this  view  of  the  process,  and  adverting  to  that 
established  rule  *  which  postpones  a  challenge  of  the  array  until  the  r^Ao^ 
actual  appearance  of  a  full  jury,  it  is  mani^st  that  no  party  has  an  ^ 
.  opportunity  of  making  such  a  challenge  until  the  cause  has  been  actually  called 
on  for  trial.  This,  therefore,  being  the  first  opportunity,  is,  in  the  ordinary 
course,  the  proper  time  and  season  for  such  a  challenge,  where  the  jury  have 
been  impannelled  and  chosen  in  the  usual  way  by  the  sheriff.  But  as  the  effect 
of  such  a  challenge,  if  allowed,  would  afien  be  to  delay  the  trial,  it  became  usual 
for  a  plaintiff,  who  anticipated  that  such  a  challenge  might  be  effectually  made, 
to  apply  to  the  court,  and  suggest  the  objection  to  the  sheriff,  and,  if  diis  was 
not  denied,  the  court  directed  its  process  to  the  coroners  of  the  counfy  instead 
of  the  sheriff.  And,  in  case  the  coroners  also  were  liable  to  objection,  and  this 
was  suggested  to  the  court,  then  the  court  appointed  certain  persons  of  its  own 
nomination,  called  elizors,  to  whom  the  process  should  be  directed.  And  this 
course  of  practice  is  not  altogether  obsolete  at  the  present  time.  The  coroners, 
like  the  sheriff,  are  general  officers,  and  not  the  particular  officers  of  the  court ; 
amenable,  indeed,  to  the  court  for  misconduct,  but  acting  officially  under  the 
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general  authority  of  the  law,  and  not,  like  elisors,  uncler  the  special  authority 
of  the  court.  The  array,  therefore,  may  be  challenged  for  causes  of  personal 
objection  to  the  coroners.  Bui  where  the  process  has  been  directed  to  elizors^ 
there  can  be  no  challenge  of  the  array,  Co.  Litt.  158  a;  because,  saith  the 
author,  they  were  appointed  by  the  court ;  but  he  may  have  his  challenge  to  the 
polls.  So,  likewise,  on  a  writ  of  right,  whereon  the  sheriff  returns  to  Sie  court 
four  knights,  by  whom,  after  being  sworn  for  this  purpose,  twelve  others  are 
*4fin  ^^^^^^  ^"^  named  in  *the  presence  of  the  parties,  to  constitute  with  the 

-^  same  knights  the  grand  assize,  or  trying  jury,  consisting  of  sixteen  per- 
sons, there  cannot,  after  the  pannel  is  returned  by  the  four,  be  any  challenge, 
either  of  the  pannel  or  of  the  polls}  though  the  twelve,  before  any  assent  or 
return  of  the  pannel,  may  be  challenged  before  the  four  knights  electors.  Co. 
Litt.  294.  See  also  Booth's  Real  Actions,  p.  07  and  102,  7  Hen.  4,  fo.  20. 
Now  the  nomination  of  a  special  jury  by  the  known  and  general  officer  of  the 
court,  whether  the  clerk  of  the  crown  or  master  of  the  office,  or  otherwise,  is 
precisely  analogous  to  a  nomination  by  elizors  specially  appointed  by  the  court 
for  the  particular  purpose ;  and,  as  the  array  cannot  be  challenged  in  the  latter 
case,  I  am  unable  to  discover  any  satisfactory  reason  for  saying,  in  the  absence 
of  all  practice  and  authority,  that  it  may  be  challenged  in  the  former.  The 
reason  for  disallowing  it  holds  equally  in  both  cases ;  the  court  may  be  applied 
to.  If  there  be  any  reasonable  personal  objection j  known  beforehand,  the  court 
will,  upon  proper  application,  onler  the  nomination  to  be  made  by  another 
officer :  if  any  reasonable  objection  arises  from  the  conduct  of  the  officer  on  the 
particular  occasion,  the  court,  having  power  over  its  own  rule,  at  least  until 
every  Ihing  shall  have  been  completed  under  it,  can  reform  and  correct,  and,  if 
necessary,  make  a  new  rule  for  nomination  by  another  officer,  or  abrogate  the 
rule  entirely,  and  leave  the  nomination  to  the  sheriff.  If  the  application  be  not 
made,  or  be  refused  by  the  court  as  unreasonable,  it  may  well  be  supposed  that 
no  reasonable  objection  exists,  especially  when  it  is  considered  that  the  party 
has  the  power  of  striking  out  twelve  names. 
*482l       ^Another  reason  against  allowing  such  a  challenge  is,  the  great  incon- 

-*  venience  that  would  ensue,  and  the  almost  utter  impossibility  of  inquir* 
ing  into  the  matter  satisfactorily  at  nisi  prius.  If  such  a  challenge  can  be 
allowed  in  one  case,  it  must  be  allowed  in  all,  criminal  and  civil,  for  the  prose- 
cutor and  for  jhe  defendant.  And  such  challenges  may  be  used  as  an  instrument 
of  delay  or  vexation  at  every  assizes  throughout  the  kingdom,  and  must  be  tried 
in  the  absence  of  the  person  by  whom  the  pannel  has  been  formed,  and  conse- 
quently without  any  opportunity  of  answer  or  explanation ;  whereas  the  sheriff 
and  the  coroners  are  bound  by  the  duty  of  their  office  to  attend  at  the  assizes, 
and  in  fact  almost  invariably  do  so. 

•  I  have  already  mentioned,  that  the  practice  of  nominating  jurors  under  a  n;le 
of  the  courts  at  Westminster,  is  antecedent  to  the  statute,  and  confirmed  by  it ; 
and  I  must  here  a^in  notice  the  concluding  words  of  the  1 5th  section,  **  which 
said  jury,  so  strucli,  shall  be  the  jury  returned  for  trial  of  the  issue."  I  cannot 
reconcile  that  expression  to  the  supposition,  that  any  idea  was  entertained  by 
the  legislature  that  the  jury  so  struck  and  returned,  that  is,  the  whole  pannel 
and  the  whole  proceeding,  should  be  set  aside  at  nisi  prius,  at  least  upon  any 
challenge  to  the  favour.  In  the  case  of  7%c  King  v.  Johnson,  the  challenge 
was  on  an  objection  to  the  sheriff;  and  the  answer,  that  he  was  acting  under  a 
rule  of  the  court,  could  not  be  satisfactorily  given  at  nisi  prius,  because  the  other 
')arty  was  not  prepared  with  the  rule  of  court.  This  matter  appears  to  have 
ueen  introduced  by  way  of  counterplea  to  the  challenge ;  and  there  was  a  spe- 
cial demurrer  to  the  counterplea,  assigning,  among  other  causes,  the  non-pro' 
*48al  ^"^^^^'^  ^^  ^^  *rule.     And,  according  to  the  account  of  the  case  in  the 

^  Crown  Circuit  Companion,  pp.  105,  6,  of  the  eighth  edition,  the  judges 
of  Chester  held  the  ccmnterplea  ill,  because  the  court  there  could  not  take  notice 
VOL.  VI.  72  8  B  2 
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of  the  rule  of  court ;  and  Lord  Hardwickb  afterwards  said  the  judges  had  done 
right,  because  the  rule  of  the  court  could  not  be  taken  notice  of.  And  this  ap- 
pears to  be  a  more  satisfactory  reason  than  that  which  is  mentioned  in  the 
report  2  Strange,  1000,  (which  reason,  however,  does  not  apply  to  the  present 
point,)  namely,  that  the  sheriff  would  have  the  ordering  of  the  names  on  the 
pannel.  It  may  be  further  observed,  in  support  of  the  reason  mentioned  in  the 
Crown  Circuit  Companion,  that  the  trial  being  in  Cheshire,  the  jury  process 
did  not  issue  from  this  court ;  but  the  record  was  sent  by  mittimus  to  the 
chamberlain  of  the  county  palatine,  and  the  jury  process  issued  from  the  court 
of  great  sessions ;  and  the  case  was  tried  at  the  bar  of  the  court  there,  in  the 
usual  course. 

One  other  instance  only  of  challenge  of  the  array  of  a  jury  nominated  under 
a  rule  of  court  was  mentioned,  viz..  The  King  v.  Burridge,  1  Str.  693.  This 
was  before  the  statute ;  and  it  appears  to  have  been  thought  that  the  rule  of 
court  could  not  dispense  with  the  rule  of  law  as  to  hundredors.  It  is  unneces- 
sary to  give  any  decisive  opinion  on  that  point  at  present ;  I  will  therefore  only 
say,  that  if  it  be  law,  great  inconvenience  may  ensue. 

We  are  all,  therefore,  of  opinion,  that  a  challenge  to  the  array  cannot  be  taken 
at  nisi  prius  for  the  supposed  unindifierency  of  Uie  officer,  by  whom  the  jury 
was  nominated  under  a  rule  of  court,  according  to  the  statute.  Indeed,  it  stands 
as  a  matter  of  doubt  in  the  books,  whether  any  challenge  to  the  array,  which 
operates  *only  as  a  challenge  to  the  favour,  like  the  present,  can  be  r^^oj 
taken  against  the  crown.  This  being  doubtful,  I  place  no  reliance  upon  ^ 
it.  And  as  these  defendants  had  two  entire  terms  in  which  they  might  have 
applied  to  this  court,  and  forbore  to  do  so,  unless,  their  objections  coula  prevail 
as  grounds  of  challenge,  they  must  be  of  a  very  plain  and  cogent  nature  to  in- 
duce the  court  to  listen  to  them  at  this  stage  of  the  proceedings  for  the  purposes 
of  a  new  trial,  which  would  be  contrary  to  all  rules  and  analogy  of  practice. 
So  that  it  is  not  absolutely  necessary  to  notice  or  discuss  the  particular  grounds 
alleged.  But  it  will  be  more  satisfactory  to  do  so ;  and  I  will  therefore,  for  the 
purpose  of  considering  them,  suppose  that  the  array  may,  in  a  case  like  the 
present,  be  challenged  for  alleged  unindifTerency  in  the  officer  who  nominated 
the  jury. 

The  first  ground  was,  that  the  officer  selected  the  names,  and  did  not  take 
them  by  some  mode  of  chance  or  hazard.  Now  such  a  mode  would  be  con- 
trary to  all  precedent  and  example.  Jurymen  have  always  been  named  by  the 
discretion  of  some  person ;  of  the  sheriff,  the  coroners,  or  elizors.  In  special 
juries,  before  the  statute,  they  were  named  by  an  officer  of  the  courts ;  the  sta- 
tute recognises  and  confirms  the  practice  in  general  terms.  It  is  impossible  to 
suppose,  that  the  legislature  passed  a  statute  to  confirm  the  practice,  without 
knowing  how  that  practice  was  conducted ;  and  not  less  impossible  to  suppose^ 
that  an  act  of  parliament,  evidently  passed  for  the  purpose  of  obtaining  jury- 
men of  some  superior  qualification,  should  be  carried  into  effect  by  the  adoption 
of  a  mode  that  would  leave  the  qualification  absolutely  to  chance.  2dly,  The 
second  ground  was,  that  the  officer  nominated  those  persons  •only  whose  r^^gg 
names  had  the  addition  of  esquire,  or  of  some  higher  degree.  On  a  ^ 
charge  of  partiality,  it  is  material  to  consider,  whether  the  act  be  according  to 
usage  and  precedent,  or  a  departure  from  them.  Aiid  it  is  well  ascertained,  that 
the  nomination  of  gentlemen  of  this  class  is  according  to  the  general  and  ancient 
usage  of  all  the  courts,  so  that  it  affords  not  the  slightest  evidence  of  partiality 
in  the  particular  case.  Something  like  ridicule  was  attempted  to  be  cast  upon 
this  addition  of  esquire  in  tlie  freeholders'  book,  and  we  were  told,  that  it  is  the 
constable  who  makes  the  esquire.  But  how  ia  it  that  the  constable  acts  in  this 
ease  under  the  statute  that  was  referred  to  ?  He  selects  from  the  rate-book  of 
hip  parish,  the  names  of  persons  qualified  to  serve  on  juries,  and  affixes  the 
lift  on  the  church-door  in  the  first  instance,  and  afler^ards  returns  it  to  the 
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quarter  sessions,  and  we  must  therefore  suppose,  that  he  gives  to  each  indivi- 
dual the  addition  and  description  by  which  he  is  usually  known  and  addressed 
in  his  own  neighbourhood.  But,  suppose  the  constable  to  give  this  addition  to 
persons  of  inferior  rank,  and  to  withhold  it  from  those  of  superior,  he  may 
indeed,  by  so  doing,  deceive  the  officer  of  the  court  in  some  respect,  but  he  will 
do  nothing  of  which  these  defendants  can  complain  without  inconsistency,  be- 
cause they  say,  they  ought  not  to  be  tried  by  persons  above  the  common  degree, 
and  this  is  the  substance  of  their  complaint  against  tlie  nomination  of  esquires. 
Nor  is  partiality  in  any  degree  evidenced  by  the  particular  circumstance  on 
which  so  much  stress  was  laid,  namely,  the  small  number  of  persons  having 
die  addition  of  esquire  in  the  freeholder's  book  of  Warwickshire ;  indeed,  that 
*4861  circumstance  has  a  contrary  tendency,  because    by  narrowing    *the 

-'  choice,  it  shows  that  the  officer  Iboked  to  a  class  only,  according  to  the 
usual  practice,  and  not  to  the  personal  character  of  particular  individuals. 
If  he  had  loooked  at  the  latter,  he  would  naturally  have  taken  to  himself  a 
larger  scope,  as  furnishing  more  numerous  objects  for  his  selection.  It  is  the 
very  object  of  a  special  jury  to  obtain  the  return  of  persons  of  a  somewhat 
higher  station  in  society,  than  those  who  are  ordinarily  summoned  to  attend  as 
jurymen  at  nisi  prius.  And  a  similar  practice  has  long  prevailed,  even  in  the 
execution  of  writs  of  inquiry  of  damages,  before  the  sheriff;  wherein  a  party 
obtains,  on  application,  a  rule  of  the  court,  in  obedience  to  which,  the  sheriff 
summons  persons  of  a  somewhat  higher  class,  than  those  by  whom  he  is  ordi- 
narily attended.  This  object  is  accomplished  in  the  mode  open  to  the  Smallest 
portion  of  suspicion  or  objection,  by  adverting  to  the  addition  placed  against  the 
name.  And  we  have  no  doubt,  that  the  officer  has  the  power  of  nomination, 
and  of  nominating  only  from  the  higher  classes  according  to  the  ancient  practice, 
and  that  he  acts  wisely  in  doing  so,  unless  there  be  some  special  reason  for 
adopting  a  new  and  different  course.  In  the  present  instance,  we  have  the  affi- 
davit of  the  officer,  stating,  that,  to  the  best  of  his  knowledge  and  belief,  he  knew 
not  even  by  name  more  than  two  of  the  persons  whose  names  he  put  upon  the 
list ;  that  he  had  not,  to  the  best  of  his  knowledge,  ever  seen  more  than  one  of 
them,  and  that  one  only  once ;  and  further,  thlit  he  knew  nothing  of  or  concern- 
ing the  connexions  or  principles  of  any  of  them,  by  which  he  was  influenced 
in  his  nomination ;  and  that  he  nominated  each  of  them  solely,  because,  in  look- 
ing indiscriminately  over  the  books,  in  the  manner  that  he  has  mentioned,  he 
«487l  ™^^  *with  his  name  among  that  class  of  persons,  from  which,  according 

-•  to  his  opinion,  the  special  jurors  have  been  usudly  struck. 
The  third  ground  of  complaint  was,  that  the  officer  named  several  gentlemen 
acting  under  the  commission  of  the  peace  for  the  county.  It  was  said  that  those 
gentlemen  must  be  supposed  not  to  be  unindifferent  between  the  crown  and  the 
defendants,  upon  this,  which  was  termed  a  political  prosecution,  because  they 
hold  their  office  at  the  pleasure  of  the  crown.  I  do  not  exactly  know  what  is 
meant  by  a  political  prosecution ;  the  present,  as  I  collect  from  the  indictment, 
is  a  prosecution  for  a  high  misdemeanor  against  the  public  peace,  and  the  con- 
stimtion  and  rights  of  one  branch,  at  least,  oPthe  legislature  of  the  country.  It 
is  true,  indeed,  that  justices  of  the  peace  hold  their  office  at  the  pleasure  of  the 
crown,  but  they  hold  a  laborious  and  burthensome,  and  not  a  profitable  office ; 
and  it  is  really  a  gross  calumny  upon  a  class  of  persons,  to  whom  the  nation  is 
most  peculiarly  indebted  for  valuable  and  gratuitous  services,  to  suppose  that 
they  will  not  act  impartially  between  the  king  and  his  people.  If  gendemen 
of  this  description  should  be  returned  by  the  sheriff,  no  challenge  could  be  taken 
to  them  individually,  as  a  challenge  to  the  polls,  on  the  ground  of  their  office ; 
it  has  been  the  constant  practice,  to  name  some  gentlemen  of  this  class  on  spe- 
cial juries,  or  rather  no  one  has  ever  thought  of  omitting  them  on  the  nomina- 
tion. Some  of  them  are  constandy  returned  by  the  sheriff  as  grand-jurymen ; 
and  no  man,  who  wishes  well  to  the  country,  can  wish  to  see  them  excluded  aa 
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a  class,  and  by  reason  of  their  office,  from  any  portion  of  the  administration 
*of  justice,  wherein  they  have  been  accustomed  to  take  a  part  r*4ft8 

The  last  ground  of  complaint  on  this  head,  was  the  original  nomination  ^ 
af  some  of  the  gentlemen  who  had  been  named  on  the  grand  jury,  by  which  this 
indictment  was  found.  The  master  of  the  crown  office  has  informed  us,  upon 
his  oath,  that  he  did  not  consider  this  fact  to  form  a  valid  objection  to  their  no- 
mination. And  taking  this,  as  we  are  bound  to  take  it,  not  merely  from  the 
particular  oath,  but  from  the  well-known  and  general  honour  and  integrity  of 
that  officer,  to  be  true,  it  is  impossible  to  say,  that,  although  he  might  be  mis* 
taken  in  his  opinion,  he  did  not  act  honesdy  in  abiding  by  it,  until  the  solicitor 
of  the  treasury  consented  to  waive  the  nomination.  The  nomination  was  waived 
and  abandoned,  and  in  fact,  every  name  of  this  description  was  struck  out  of  the 
list  of  forty-eight,  and  other  names  substituted,  before  the  list  was  delivered  out 
to  the  parties  for  reduction ;  so  that  the  defendants  sustained  no  possible  preju- 
dice or  inconvenience  from  the  intended  nomination. 

And  here  I  will  observe,  that  this  circumstance  affords  an  instance  of  the  utility 
of  the  presence  of  the  parties  at  the  time  of  the  nomination  of  the  forty-eight, 
which  we  were  told  would  be  useless,  if  the  officer  might  name  at  his  pleasure. 
For  if  the  parties  had  not  been  present,  it  is  probable  that  some  names  of  this 
description  might  have  stood  among  the  forty-eight,  either  from  ignorance  of  the 
fact,  or  from  the  mistaken  opinion  of  want  of  objection  to  them.  The  presence 
of  the  parties  may  enable  them,  on  many  occasions,  to  give  useful  hints  which 
the  officer  wiU  adopt,  as  for  instance,  the  death,  absence,  or  ill  health,  of  a  per- 
son named  in  the  freeholders'  book. 

*The  only  remaining  ground  of  challenge  of  the  array  was,  jhe  sup-  r^^go 
posed  unindifferency  of  the  sheriff;  and  this  was  to  be  manifested  by  ^ 
the  supposed  omission  to  summon  one  of  the  gendemen  named  in  the  pannel 
of  the  special  jury.  This  was  treated  as  a  challenge  to  the  favour  for  unindif- 
ferency. It  could  not  be  a  ground  of  principal  challenge,  according  to  any 
authority.  Considering  it  as  evidence  of  partiality,  let  us  see  how  the  fact 
stands.  The  undersheriff  directej}  the  summons  of  this  genUeman,  at  the  same 
time  and  manner  as  of  the  others  named  in  the  pannel.  The  inferior  officer, 
whose  duty  it  was  to  serve  the  summons,  sent  it  in  a  very  negligent  and  blame- 
able  manner,  together  with  a  summons  in  some  other  causes,  by  a  carrier  or 
newsman,  instead  of  taking  it  himself.  This  was  done  without  the  privity  of 
(he  high-sheriff,  or  his  undersheriff.  How,  then,  can  it  lead*  to  any  inference 
of  partiality  in  the  mind  of  either  of  those  officers  ?  But,  further,  how  were  the 
defendants -prejudiced  by  it?  Mr.  Peach,  the  genUeman  in  question,  appears, 
by  the  affidavits  before  us,  to  have  been  long  in  an  infirm  state  of  heddi ;  to 
have  been  summoned,  either  as  a  grand  or  special  juryman,  to  every  assizes  at 
Warwick,  for  the  last  eight  years,  and  never  once  to  have  attended ;  and  to  have 
been  summoned  to  this  very  assize,  in  due  time,  on  some  other  cause,  but  not  to 
have  obeyed  that  summons.  So  that,  upon  the  whole,  we  must  conclude,  that,  at 
whatever  time  or  manner  summoned  for  the  present  trial,  this  genUeman  would 
have  availed  himself  of  that  excuse  for  absence  which  the  state  of  his  health 
afforded.  It  is,  therefore,  really  absurd,  to  treat  this  neglect  of  the  inferior 
officer,  as  furnishing  evidence  of  partiality  in  the  sheriff  to  sustain  a  challenge 
of  the  array  on  that  ground,  or  as  an  inducement  to  this  court  to  grant  a  new 
trial. 

♦The  last  ground  of  the  motion  for  a  new  trial,  was  Uie  refusal  of  r^Aon 
what  has  been  called  a  challenge  to  Uie  polls,  in  the  case  of  the  special  ^ 
jurymen.  This  challenge  was  made  on  the  ground  of  opinions  supposed  to. 
have  been  expressed  by  those  genUemen  hostile  to  the  defendants  and  their 
cause.  There  was  no  offer  to  prove  such  an  expression,  by  any  extrinsic  evi- 
dence, but  it  was  proposed  to  obtain  the  proof,  by  questions  put  to  the  jurymen 
themselves.     The  lord  chief  baron  refused  to  allow  such  questions  to  be  an- 
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Bwered ;  and,  in  our  opinion,  he  was  right  in  this  refusal.  It  is  true,  indeed, 
that  he  permitted  similar  questions  to  be  answered  by  the  talesmen ;  but  in  so 
doing,  we  think  he  acted  under  a  mistake.  It  does  not  appear,  distincdy,  in 
what  precise  form  the  question  was  propounded ;  but,  in  order  to  make  the  an- 
swer available  to  any  purpose,  if  it  could  have  been  received,  it  must  have  been 
calculated  to  show  an  expression  of  hostility  to  the  defendants,  or  some  of  them, 
a  preconceived  opinion  of  their  personal  guilt,  or  a  determination  to  find  them 
guilty ;  any  thing  short  of  this  would  have  been  altogether  irrelevant  The 
language  of  Mr.  Serjeant  Hawkins  upon  this  subject,  lib.  2,  c.  43,  s.  28,  is, 
that  if  the  juryman  **  hath  declared  his  opinion  beforehand,  that  the  party  is 
guilty,  or  will  be  hanged,  or  the  like,  yet  if  it  shall  appear  that  the  juror  hath 
made  such  declaration  from  his  knowledge  of  the  cause,  and  not  out  of  any  ill- 
will  to  the  party,  it  is  no  cause  of  challenge."  So  that,  in  the  opinion  of 
this  learned  writer,  the  declaration  of  a  juryman  will  not  be  a  good  cause 
of  challenge,  unless  it  be  made  in  terms  or  under  circumstailces  denoting 
an  ill  intention  towards  the  party  challenging.  A  knowledge  of  certain  facts 
and  an  opinion  that  those  facts  constitute  a  crime,  are  certainly  no  grounds 
of  challenge,  for  it  is  *clearly  settled,  that  a  juryman  cannot  be  chal- 
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another  person  chaxged  by  the  same  indictment. (a)  In  Brook,  Chauengej 
pi.  00,  it  is  thus  stated:  It  is  a  good  callenge,  to  say  that  a  juryman  has 
reported,  that  if  he  be  impannelled,  he  will  pass  for  the  plaintiff;  and  21 
Hen.  7,  29,  is  referred  to.  Ibid.  Challenge,  55.  Another  juryman  was  chal- 
lenged for  favour,  in  a  suit  of  replevin ;  Babinoton  :  if  he  has  said  twenty 
times  that  he  will  pass  with  the  one  party  for  the  knowledge  that  he  has  of  the 
matter  and  of  the  truth,  he  is  indifferent ;  but  if  he  has  said  so  for  any  affection 
of  the  party,  he  is  favourable,  and  he  charged  the  triers  accordingly ;  and  7 
Hen.  6,  fo.  25,  is  cited.  In  Fitx.  Chall.  22,  the  opinion  of  Babinoton  is  thus 
given :  **  If  he  will  pass  for  one  party,  whetlier  the  matter  be  true  or  false,  he 
is  favourable ;  so,  if  he  has  said  that  he  will  pass  for  one  party,  if  it  be  for 
affection  that  he  has  to  the  person,  and  not  for  the  truth  of  the  matter,  he  is  fa^ 
Yourable ;  but  if  it  be  for  the  truth  of  the  matter  that  he  has  knowledge  of  it,  he 
is  not  favourable ;  wherefore  you  will  inquire  according  to  what  I  have  said.'* 
The  charge  of  Babinoton  to  the  triers,  as  given  in  the  Year-book,  7  Hen.  6, 
fo.  25,  is  this.  Addressing  himself  to  the  triers,  he  says :  **  If,  whether  the 
matter  be  true  or  fabe,  he  will  pass  for  the  one  or  the  other,  in  that  case  he  is  fa^ 
vourable ;  but  if  a  man  has  said  twenty  times  that  he  will  pass  for  the  one  or  the 
other,  you  will  inquire,  on  your  oaths,  whether  the  cause  be  for  affection  that 
he  has  to  the  party,  or  for  the  knowledge  he  has  of  the  matter  in  issue ;  if  for 
*4921  ^^^^^<^^  that  he  '^has  to  the  party,  then  he  is  favourable,  but  otherwise 
^  not ;  and  if  he  has  more  affection  to  one  than  to  the  other ;  but  if  he  has 
a  full  knowledge  of  the  matter  in  issue,  if  he  be  sworn,  he  will  speak  the  truth, 
notwithstanding  the  affection  he  has  for  the  party,  then  he  is  not  favourable.'* 
Again,  Bro.  pi.  90.  By  Frowick,  J. :  **  Not  sufficient  of  freehold  is  a  good 
challenge ;  and  upon  this  the  party  himself  shall  be  sworn,  whether  he  has  suf- 
ficient or  not."  In  the  49  Edw.  3,  fo.  1,  it  appears,  that  some  of  the  jurors 
were  challenged,  for  that  they  had  declared  the  right  of  one  party  or  of  the  other 
beforehand,  or  given  their  verdict  beforehand,  and  some  for  that  they  were  of 
counsel  with  one  party  or  the  other,  and  of  their  fees  :  and  mesmes  les  persons, 
that  is  the  persons  themselves,  were  sworn  to  speak  the  truth,  where  the  chal- 
lenge did  not  go  to  their  reproof  or  shame ;  but  diose  who  were  challenged,  for 
that  they  had  taken  of  the  party,  or  procured  without  taking,  were  not  sworn 
on  the  voir  dire  to  give  evidence  to  the  triers. 

These  ancient  authorities  show,  that  expressions  used  by  a  juryman  are  not 

(a)  See  P.  Cook't  ctee,  13  St.  Tr.  313.  and  7th  resolution  in  the  caae  of  the  RegieideBt  5  St. 
Tr.  965,  and  Cmnbume't  case,  13  St.  Tr.  221,  Howeirs  edition. 
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a  cause  of  challenge,  unless  they  are  to  he  referred  to  something  of  personal 
ill-will  towards  the  party  challenging ;  and  also,  that  the  juryman  himself  is  not 
to  be  sworn,  where  the  cause  of  challenge  tends  to  his  dishonour ;  and  to  be 
sure,  it  is  a  very  dishonourable  thing  for  a  man  to  express  ill-will  towards  a 
person  accused  of  a  crime,  in  regard  lo  the  matter  of  his  accusation.  And 
accordingly,  we  find  it  established  in  later  times,  namely,  at  the  trial  of  Peter 
Cook,  13  St.  Tr.  334,  Howell,  in  the  eighth  of  King  William  the  Third,  that 
such  questions  are  not  to  be  put  to  the  juror  himself.  So  *that  all  the  r^^go 
authority  in  the  law  on  this  head  is  against  the  defendants,  and  shows,  ^ 
that  the  refusal  of  the  lord  chief  baron  to  aUow  the  proposed  questions  to  be 
answered  by  the  special  jurymen,  was  most  proper  and  agreeable  to  law.  Upon 
the  whole  matter,  we  all  think  that  the  rule  for  a  new  trial  must  be  disehai^ged. 

Rule  dischaiged.(a)  (6) 

(a)  In  P.  Cook^9  case,  13  St.  Tr.  339,  the  priaoner  having  asked  one  of  the  petty  juij  oa  the 
▼oir  dire,  whether  he  were  one  of  the  grand  jury  that  found  the  bill,  Treby,  U.  J.,  aaid  it  was 
a  very  proper  question ;  '*  for  an  indictor  ought  not  to  be  a  trier.'* 

(6)  [See  3  Dallas,  515,  U,  Statet  y.  FrietJ 


NEWINGTON  v.  KEEYS. 

Bail  above  are  not  sureties  or  peraons  liable  for  the  debt  of  a  bankrupt  within  49  G.  3,  c.  121,  s.  8. 

Assumpsit  for  money  lent  and  advanced,  money  paid,  money  had  and  re- 
ceived, and  upon  an  account  stated.  Plea :  as  to  all  the  counts,  except  the  count 
for  money  paid,  the  general  issue,  and  as  to  that  count,  defendant  pleaded,  that, 
on  the  27th  January,  1814,  at,  &;c.,  he  became  a  bankrupt,  and  that  before  the 
commencement  of  the  suit,  and  after  the  49  6.  3,  to  wit,  on  the  day  and  year 
aforesaid,  a  commission  issued  against  him,  upon  which  he  was  duly  declared 
a  bankrupt.  And  that,  on  the  1st  April,  1814,  he  obtained  his  certificate,  which 
was  allowed  by  the  chancellor  on  the  13th  February,  1815.  The  plea  then 
stated,  that  before  the  issuing  of  the  commission,  and  before  the  committing  of 
any  act  of  bankruptcy,  the  plaintiff  became  bail  for  the  defendant  in  a  certain 
action  of  Jones  and  Others  v.  Keeys,  and  afterwards,  to  wit,  in  Trinity  term, 
1813,  entered  into  a  recognisance  in  the  court  of  king*s  bench,  that,  **  if  the  said 
defendant  ^should  happen  to  be  convicted  in  the  said  plea,  then,  that  all  r»^Q^ 
such  damages  as  should  be  adjudged'  unto  the  said  Jones  and  others,  in  ^ 
Ihat  behalf,  should  be  made  of  his  lands  and  chattels,  and  levied  to  the  use  of 
the  said  Jones  and  others,  if  it  should  happen  that  the  said  defendant  should  not 
pay  the  said  damages,  or  render  himself  on  that  occasion."  The  plea  then 
stated,  that,  in  Hilary  term,  1814,  judgment  was  recovered  against  the  defendant 
in  the  action,  Jones  and  Otheri  v.  Keeys,  with  147/.  damages,  and  that  the 
defendant  did  not  pay  those  damages,  or  render  himself  on  that  occasion,  accord- 
ing to  the  form  and  effect  of  the  said  recognisance.  And  that  thereupon  such 
further  proceedings  were  had,  that,  afler  the  issuing  of  the  said  commission,  and 
before  die  defendant  obtained  his  certificate,  to  wit,  on  6th  November,  1814, 
the  plaintiff,  as  one  of  such  bail,  became,  and  was,  according  to  the  course  and 
practice  of  the  said  court,  obliged  to  pay,  and  actually  did  pay  the  sum  of 
money,  in  the  said  second  count  mentioned,  to  the  said  Jones  and  others,  for, 
and  on  account  of  the  said  damages.  Replication,  that  the  said  Jones  and  others 
did  not  obtain  judgment  in  their  action,  until  af^r  the  time  of  the  issuing  the 
commission  of  bankruptcy  against  th^  defendant.     Demurrer  and  joinder. 

Parke  in  support  of  the  demurrer.  The  question  here  is,  whether  bail  above 
be  a  surety  within  49  G.  3,  c.  121,  s.  8.  By  that  section,  all  sureties,  or  per- 
sons liable  for  any  debt  of  the  bankrupt  may  prove  under  the  commission.  If 
they  can  prove,  the  debt  is  of  course  barred  by  the  certificate.  Now,  that  statute 
being  a  remedial  law,  ought  to  have  a  liberal  construction  given  to  it,  and  so  if 
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*4051  ^^  ^^  down  by  the  court  in  Wood  v.  ^Dodgson^  2  M.  &  S.  196. 
-'  Here  the  bail  are  substantially  sureties  for  the  debt,  and  they  have  been 
compelled  to  pay  it.  The  bankrupt's  estate  has  thereby  been  released  from 
any  claim  by  Jones  and  others  on  it.  Accommodation  acceptors  or  drawers  have 
been  held  to  be  sureties  within  this  clause.  In  Hewts  v.  Mott^  6  Taunt.  329, 
2  Marsh.  192,  the  court  of  common  pleas  held  bail  to  the  sheriff  not  within  the 
act.  But  there  the  bail-bond  is  entered  into  with  the  sheriff.  Here  the  recog- 
nisance is  entered  into  with  the  original  creditors. 

THndaif  contra.  Judgment  not  having  been  obtained  when  the  commission 
issued,  it  is  impossible  to  say  for  what  debt  the  bail  were  then  liable.  How 
can  it  be  ascertained,  whether  they  will  ever  be  liable.  The  principal  may 
render  in  their  discharge.     He  was  then  stopped  by  the  court. 

Abbott,  C.  J.  The  recognisance  of  bail  is  in  the  alternative,  to  pay  the 
damages  in  case  the  principal  does  not  pay  them  or  render  himself.  In  cases 
which  have  been  decided  to  fall  within  this  clause,  the  parties  could  only  pay 
the  debt,  in  case  the  principal  did  not  do  so,  and  that  is  the  material  distinction. 
If  the  legislature  intended  to  include  bail,  it  would  have  been  easy  to  have  done 
so,  by  only  adding  the  words,  **  or  bail,"  which  would  have  removed  all  diffi- 
^culty.  In  the  absence  of  such  words,  I  am  of  opinion,  that  the  bail  in  this  case 
are  not  sureties  within  the  meaning  of  the  49  6.  8,  c.  121,  s.  8.  There  must, 
therefore,  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


♦496]  •The  KING  v.  The  Mayor  of  MONMOUTH. 

A  mandamus  to  the  mayor  of  M.  to  convene  a  meetiiur,  to  proceed  to  an  election,  in  order  to 
fill  up  five  vacandea  in  a  select  body,  oonaiating  of  mteen  chief  burgeaaea.  Return  by  him, 
after  atating  obiectiona  to  the  titles  of  several  of  the  remaining  burgeaaea,  that  there  were 
not  within  the  borouffh  eifht  legally  elected  chief  burgessee,  by  whom  the  election  of  otheia 
oould  be  made,  and  tnat.  Tor  the  aeveral  reasona  before  mentioned,  he  could  not  proceed  to 
auch  election :  Held  insufficient  return,  and  peremptory  mandamua  awarded. 

This  was  a  mandamus  to  the  mayor  of  the  borough  of  Monmouth,  reciting  a 
charter  of  the  3  Jac.  1,  granting  to  the  mayor,  bailiffs,  and  commonalty  of  die 
said  borough  and  their  successors,  **  that  there  should  for  the  future  be  fifteen 
of  the  most  discreet  of  the  burgesses  to  be  named  chief  burgesses,  and  to  form 
the  common  council,  for  the  good  order  and  government  of  the  said  borough  ; 
and  that  whensoever  it  should  happen  that  any  one  or  more  of  the  aforesaid 
chief  burgesses  of  the  said  borough  should  die  or  be  amoved  from  their  ofiices, 
or  the  said  chief  burgesses,  or  any  one  of  them,  not  well  conducting  themselves, 
should,  for  that  cause,  or  any  other  reasonable  cause,  become  amovable,  that 
then  it  should  be  lawful  for  the  aforesaid  mayor  and  chief  burgesses  of  the 
borough  aforesaid  for  the  time  being,  then  surviving  or  remaining,  or  the  major 
part  of  them,  (of  whom  the  mayor  of  the  borough  aforesaid  to  be  one,)  one  other 
or  others  of  the  burgesses  of  die  borough  aforesaid,  into  the  place  or  places  of 
the  said  chief  burgess  or  bux^esses  so  happening  to  die  or  be  amoved,  to  elect, 
nominate,  and  appoint,  to  supply  the  number  of  the  fifteen  chief  burgesses  of 
the  borough  aforesaid."  The  mandamus  then  stated,  that  the  ofiices  of  five  of 
the  aforesaid  chief  burgesses  of  the  said  borough  were  vacant,  and  commanded 
the  mayor,  in  the  usual  manner,  to  convene  a  meeting  to  supply  the  vacancies. 
The  return  of  the  mayor,  after  stating  objections  to  the  titles  of  several  per- 
sons who  claimed  to  be  chief  burgesses  of  the  borough,  concluded  as  follows : 
*4d7l  *"  ^^^  ^  ^^  hereby  further  certify  and  return,  that  there  are  not  now, 
-'  within  the  said  borough,  eight  legally  elected  chief  burgesses  of  the 
number  of  the  fifteen  chief  burgesses  of  the  said  borough,  by  whom,  or  by  a 
majority  of  whom,  the  election  of  chief  burgesses  of  the  said  borough  can  be 
made,  as  by  the  within-recited  charter  is  directed ;  and,  lastly,  I  do  hereby  fur- 
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ther  certify  and  retarn,  that,  for  the  several  reasons  before  mentioned,  I  cannot 
proceed  to  such  election  of  chief  bui^sses  of  the  said  borough,  and  to  do  such 
other  things  as  by  the  within  writ  I  am  commanded." 

CampbeUn  in  support  of  the  return,  allowed  that  some  of  the  reasons  it  con- 
tained for  not  proceeding  to  the  election  were  untenable ;  but  contended  it  was 
sufficient,  if  enough  appeared  on  the  face  of  the  return  to  show  that  an  election 
could  not  legally  have  taken  place,  Rex  v.  Archb%9hop  of  Yofk^  6  T.  R.  403. 
And  here,  according  to  Rex  v.  Bellringer,  4  T.  R.  810,  an  election  of  capital 
burgesses  in  this  borough  could  not  take  place,  except  by  a  majority  of  the 
whole  body,  as  originally  formed ;  and  the  mayor  has  expressly  made  a  return, 
on  which  a  traverse  may  be  taken,  that  there  are  not  now  eight  chief  burgesses 
by  whom  the  election  could  be  made.     But 

The  court  said,  that,  supposing  a  majority  of  the  whole  body  were  requisite 
to  make  the  election,  the  return  was  bad ;  for  the  mayor  says  there  are  not, 
within  the  borough,  eight  legally  elected  chief  buigesses.  Now,  although  there 
may  not  be  eight  who  were  legally  elected,  there  may  be  some  who  were  not 
legally  elected,  but  whose  titles  are  now  unimpeachable  from  *lapse  of  r«^gg 
time,  so  as  to  leave  a  majority  of  the  whole  body  qualified  to  proceed  to  I- 
the  election. 

Return  quashed,  and  peremptory  mandamus  to  issue. 

W,  E,  Taunton  was  to  have  argued  on  the  other  side. 


The  KING  v.  The  Inhabitants  of  LEEDS. 

By  Stat.  59  G.  3,  c  12,  s.  33,  the  wife  and  eight  unemancipated  children  of  a  Scotchman,  mho 
naa  not  acquired  any  settlement  in  England,  must,  if  chargeahle,  be  aent  by  a  paes  along 
with  the  husband  to  Scotland,  and  cannot  be  removed  to  the  maiden  settlement  en  the  wife. 

Two  justices,  by  their  order,  removed  Hannah,  the  wife  of  Thomas  Robinson, 
and  Thomas,  Hannah,  and  Elizabeth,  her  children,  from  the  township  of  Leeds 
to  the  township  of  Almondbury,  both  in  the  West  Riding  of  the  county  of  York. 
The  sessions,  upon  appeal,  discharged  the  order,  subject  to  the  opinion  of  this 
court  upon  the  following  case.  Thomas  Robinson,  the  husband  of  Hannah 
Robinstm,  was  a  Scotchman,  residing  at  Leeds  with  his  family,  and  had  not 
acquired  any  settlement  in  England.  Not  being  able  to  maintain  his  wife  and 
chUdren,  they  were  obliged  to  apply  for  relief  to  the  township  of  Leeds,  and 
were  actually  chargeable  to  that  township  at  the  time  of  granting  the  order  of 
removal.  Under  these  circumstances,  he  consented  that  his  wife  and  children 
should  be  removed  to  Almondbury,  which  was  the  place  of  his  wife's  maiden 
settlement.  It  was  objected,  by  the  counsel  for  the  appellants,  that  by  the 
statute  59  G.  3,  c.  12,  s.  33,  the  wife  and  family  (the  chilchen  not  having  gained 
any  settlement  in  their  own  right)  could  not  be  sent  by  an  order  of  removal  to 
her  maiden  ssttlement,  but  ought  to  be  sent  by  a  pass  under  that  act,  along  with 
the  husband,  to  Scotland.  The  sessions  were  of  that  opinion,  and  accordingly 
discharged  the  o.rder  of  removal. 

*E.  Aldersoftj  in  support  of  the  order  of  sessions.  The  right  of  re-  r«^gg 
moval  to  the  wife's  maiden  settlement,  when  the  husband  is  residing  with  ^ 
her,  is  only  to  be  allowed  in  cases  where  he  is  himself  irremovable,  because  it  ought 
to  go  no  further  than  necessity  absolutely  requires,  it  being  contrary  to  sound 
policy  to  permit  such  separations  to  take  place.  Here  the  act  of  paiiiament, 
50  G.  8,  c.  12,  s.  33,  has  expressly  made  him  removable  to  Scotland,  and  it 
would  follow,  therefore,  from  that  circumstance  alone,  that  his  wife  and  family 
must  go  with  him,  and  that  they  are  not  removable  any  longer,  even  with  con- 
sent, to  her  maiden  settlement.  But  here  the  act  of  parliament  goes  much  fur- 
ther, for  the  wife  and  family  are  expressly  mentioned  in  it.  It  provides,  that, 
upon  complaint  of  the  churchwardens,  that  a  person  bom  in  Scotland  hath  be- 
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come  chargeable,  by  himself  or  his  family,  the  jusdcefl  are  to  cause  him  to  come 
before  them,' and  to  examine  him  as  to  die  place  of  his  birth  or  last  legal  settle- 
ment,  and  whether  he  or  any  of  his  children  hath  or  have  gained  any  settlement 
in  England,  ^ow  the  object  of  this  is  simply  to  ascertain  whether  he  has  any 
settlement  to  which  he  may  be  removed,  and  whether  any  of  his  children  have 
gained  one ;  because,  if  so,  they  are  not  part  of  his  family.  Then,  if  they  find 
that  he  has  not  gained  any  settlement  in  England,  the  act  says  they  shall  re- 
move  him,  his  wife,  and  such  of  his  children  as  have  not  gained  a  setdement, 
(in  other  words,  him  and  his  family,)  by  a  pass  into  Scodand.  For  the  gaining 
a  settlement  is  one  of  the  modes  of  emancipation ;  and  the  act,  therefore,  when 
it  uses  that  expression,  means  only  all  unemancipated  children.  It  is  to  be 
observed,  that  no  mention  is  made  throughout  of  any  inquiry  into  the  wife's 
*5001  B^^^^°^®>^^  which  would  not  have  been  omitted,  if  the  removal  of  *her 
-^  and  the  family  to  such  place  were  in  the  contemplation  of  the  legisla- 
ture. If  this  construction  be  not  adopted,  great  inconvenience  may  follow.  A 
man,  after  consenting  to  the  removal  of  his  wife  to  a  neighbouring  parish,  may 
then  be  sent  off  to  l^dand,  and  so  separated  altogether.  And  the  parish  to 
which  the  removal  of  the  wife  and  family  takes  place,  not  having  the  husband 
present,  cannot  put  the  act  in  force.  So  that,  as  to  them,  the  act  would  be  alto- 
gether repealed. 

Scarlett  and  BoUand^  contra.  It  was  settled  in  Bex  v.  EUham^  5  East,  113, 
that  the  wife  and  children  may,  where  the  husband  has  gained  no  setdement  in 
England,  be  removed  by  his  consent  to  her  maiden  setdement.  And  the  act 
59  G.  3,  c.  12,  s.  33,  is  not  imperative  on  the  magistrates,  but  gives  them  a 
discretion  as  to  whether  they  will  remove  the  wife  and  children,  with  the  hus- 
band's consent,  to  her  maiden  setdement,  or  send  them,  with  him,  into  Scot- 
land. And  where  so  serious  and  important  a  power  as  that  of  sending  a  whole 
family  out  of  the  kingdom,  is  to  be  given,  it  is  fit  that  there  should  be  a  discre- 
tionary power  vested  in  the  magistrates,  to  prevent  the  hardships  which  other* 
wise  would  occur.  The  words  are  only,  that  the  said  justices  ^  shall,  and  they 
are  hereby  empowered ;"  which  are  not  imperative.  Here  the  children  have 
setdements  by  birth  in  England.  And,  therefore,  they,  at  all  events,  cannot  be 
removed.  Besides,  it  would  be  very  hard,  if  a  young  man,  bom  in  England, 
and  perhaps  of  age,  but  still  residing  in  his  father's  femily,  might,  because  he 
was  unemancipated,  be  sent  oflf  into  Scodand  or  Ireland,  where  he  might  be 
'SOU  ^^^^^^  destitute  of  the  means  of  support.  *The  court  will  not  adopt 
^  a  construction  of  the  act  of  parliament,  which  would  compel  magistrates 
to  inflict  such  hardships  upon  individuals. 

Abbott,  G.  J.  This  question  arises  out  of  the  compulsory  power  formerly 
vested  in  justices  of  peace,  of  removing  a  wife  from  her  husband,  by  consent : 
and  it  is  one,  and  that  not  the  smallest  of  the  evils  attendant  on  the  poor-laws, 
that  cases  should  have  arisen  under  them,  in  which  this  court  has  held,  that 
such  a  removal,  amounting  to  a  temporary  divorce,  might  lawfully  be  made.  It 
is  to  be  observed,  however,  that  in  Bex  v.  JSltham  there  was  the  consent  of 
both  husband  and  wife  to  the  separation.  I  am  very  glad  that  we  are  relieved 
by  this  act  of  parliament  from  the  necessit|r  of  considering  those  cases.  I  think 
it  is  impossible  to  read  the  words  of  the  thirty-third  clause  without  seeing  that 
the  magistrates  have  now  the  power,  in  cases  like  the  present,  of  sending  the 
husband,  together  with  his  wife  and  family,  by  a  pass  to  Scodand ;  and,  having 
this  power,  I  am  of  opinion  that  they  cannot  now  remove  the  wife  and  family 
tu  her  maiden  setdement,  so  as  to  separate  her  from  her  husband.  I  think, 
therefore,  that  the  order  of  sessions  was  right,  and  ought  to  be  confirmed. 

Batlkt,  J.  I  am  of  the  same  opinion.  It  is  against  public  policy  and  good 
morals,  to  permit  the  separation  of  a  husband  and  wife,  even  with  their  consent. 
This  question,  however,  turns  on  the  construction  of  59  G.  3,  c.  12,  s.  33,  which 
enacts,  that  it  shall  and  may  be  lawful  for  the  magistrates,  and  they  are  thereby 
required,  in  certain  specified  cases,  to  cause  persons  born  in  Scodand,  &c.,  to 
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be  brought  before  them.  Now  these  *are  words  of  compulsion  on  the  r^^^^ 
magistrates  to  institute  proceedings  in  cases  like  the  present.  The  act  ^ 
then  provides,  that  the  justices  shall  inquire  into  the  setdement  of  the  head  of 
the  family  and  his  or  her  children,  in  order,  as  it  seems  to  ^e,  to  ascertain 
whether  any  of  those  children  have  been  emancipated.  It  then  enacts,  that  such 
justices  shall  and  are  tliereby  empowered  to  cause  such  poor  person,  his  wife^ 
and  such  of  his  children  as  have  not  gained  a  setdement  in  Epgland,  to  be  re- 
moved by  a  pass  to  ScoUand.  Now  it  is  to  be  observed,  that  the  wife  is  thus, 
for  the  first  time,  introduced  in  the  latter  part  of  this  clause^  which  is  perfectly 
silent  in  the  prior  part  of  it,  as  to  any  inquiry  to  be  made  by  the  justices  re- 
specting her  settlement.  I  think,  therefore,  that  the  magistrates  have  no  discre- 
tion given  to  them  of  removing  the  wife  to  her  maiden  settlement,  and  ther^y 
of  separating  her  and  her  family  from  the  husband.  If  the  magistrates  remove 
at  all,  they  must  remove  the  whole  family  together  to  Scotland,  under  the  pro- 
visions of  this  act  of  parliament. 

HoLROYD,  J.  I  am  of  the  same  opinion.  The  words  of  this  clause  are  im- 
perative on  the  magistrates,  in  case  they  make  any  order,  to  remove  the  whole 
family  to  ScoUand,  and  not,  as  they  have  done  here,  to  remove  the  wife  and 
family  to  the  place  of  her  maiden  settlement.  By  the  act,  if  the  husband  be- 
comes chaigeable  by  himself,  or  his  family,  he  may  be  removed ;  and,  it  seems 
to  me,  that  it  is  altogether  immaterial,  provided  the  head  of  the  family  be  bora 
in  Scotland,  whether  the  children  be  bora  in  England  or  not.  The  oidy  excep- 
tion is  as  to  those  children  who  have  gained  settlements  in  England  in  their 
own  right.  Then,  as  a  power  is  *now  given  to  remove  the  husband,  the  r^eno 
wife  must  be  removed  with  him  ;  for  the  power  of  removing  her  to  her  ^ 
maiden  setdement  was  allowed  to  exist  only  from  the  necessity  of  the  case,  and 
must  cease  with  it.  It  seems  to  me,  that  we  cannot  narrow  the  construction 
jof  the  words  of  this  statute,  unless,  in  so  doing,  we  clearly  saw  that  we  should 
further  the  intention  of  the  legislature.  And  as  I  do  not  Uiink  that  their  inten- 
tion was  to  prevent  the  removal  of  the  whole  family  together,  I  am  of  opinion 
that  the  decision  of  the  sessions  was  right 

Best,  J.  If  the  point  decided  in  Bex  v.  Ellham  were  to  occur  again,  I  think 
it  would  perhaps  be  worth  considering  whether  that  decision  could  be  supported. 
It  is,  however,  not  necessary  to  determine  that  question  now,  because  I  am 
clearly  of  opinion,  that,  under  the  clause  of  this  act  of  parliament,  it  is  imperative 
on  the  magistrates  to  remove  the  whole  family  to  ScoUand.  It  seems  to  me, 
that  clearer  terms  could  not  have  been  used.  For  the  act  expressly  says,  **  that 
the  magistrates  shall,  and  they  are  hereby  empowered,  to  remove  such  poor 
person,  his  wife,  and  such  of  his  children  as  have  not  gained  a  setdement,  to 
the  place  of  his  birth  or  last  legal  setdement.*'  The  statute  could  not,  therefore, 
mean  to  leave  a  discretion  in  the  magistrates  as  to  whether  they- would  exercise 
this  power  or  not.  And  by  adopting  this  constraction,  we  shall,  as  it  seems  lo 
me,  further  the  object  of  the  statute,  which  was  to  remove  the  inconvenience 
which  .existed  from  idle  and  improvident  persons  coming  to  this  country,  and 
remaining  here  irremovable  with  their  wives  and  families.  Any  other  consUruc- 
tion  would  produce  great  inconvenience.  It  is  quite  clear,  that  the  head  of  the 
family  may  be  removed ;  *and  if  he  should  be  removed*  afler  the  sepa-  r^m^A 
ration  from  his  family,  the  wife  and  children  would,  in  all  probability,  L 
remain  permanenUy  chargeable.  Order  of  sessions  confirmed. 

•  — 

The  KING  V.  The  Inhabitants  of  MANCHESTER. 

A  room  in  a  parish  workhouse,  licensed  pursuant  to  13  G.  3,  c.  82,  and  appropriated  lO^the 
reception  of  and  used  for  the  purpose  of  deliverv  of  pregnant  women  resident  within'  the 
parish,  whether  settled  there  or  elsewhere,  and  the  expense  of  which  room  was  defrayed,  in 
common  with  the  general  expenses  of  the  workhouse,  out  of  the  parish  ratee,  ia  not  an  fauM- 
pital  or  place  within  the  13  G.  3,  c.  82,  s.  3. 

Two  jusUces,  by  their  order,  removed  Margaret,  the  wife  of  James  Crocker, 
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and  hei  two  ehildren,  Ellen,  a^  eight  years,  and  James,  aged  six  weeKs,  from 
the  township  of  Manchester,  to  the  parish  of  St.  Andrews,  Canterbury.  The 
sessions,  upon  appeal,  confii^med  the  order  as  to  Margaret  Crocker  and  Ellen* 
her  daughter,  and  quashed  it  as  far  as  it  respected  James,  the  son ;  subject,  as 
to  the  setdement  of  the  said  James,  to  the  opmion  of  the  court  of  king's  bench, 
on  the  following  case.  In  the  Manchester  workhouse,  there  is  a  room  for 
which  a  license  has  been  obtained,  as  for  an  hospital,  or  place  for  the  reception 
of  lying-in  women.  This  room  has  been  duly  licensed,  pursuant  to  the  provi* 
sions  of  the  statute  13  Geo.  3«  c.  82,  provided,  that,  under  the  circumstances, 
it  is  such  a  place  as  can  be  duly  licensed  within  the  meaning  of  that  act.  The 
room  is  appropriated,  by  the  officers  of  tlie  town  of  Manchester,  to  the  reception 
of  women  resident  within  the  township,  but  settled  elsewhere,  and  pregnant 
with  children  likely  to  be  bom  bastards,  and  also  to  tlie  reception  of  pregnant 
women  chargeable  to  the  township,  and  settled  in  Manchester ;  and  in  some 
^6051  ^^^  instances,  pregnant  women  *have  been  received  from  other  districts, 
•^  upon  a  compensation  paid  to  the  overseers  of  Manchester  by  the  over* 
seers  of  the  place  in  which  such  pregnant  women  vtfere  resident,  in  respect  of 
the  accommodation  afforded.  Women  in  the  situation  above  described,  having 
settlements  elsewhere  than  in- Manchester,  if  too  far  advanced  in  pregnancy,  to 
be  safely  removed  to  their  settlements,  are  placed  by  the  town's  officers  in  this 
room,  for  the  purpose  of  being  delivered.  The  expenses  incurred  in  respect 
of  the  room  are  defrayed,  in  common  with  the  general  expenses  of  the  work- 
house, out  of  the  parish  rates.  Mary  Crocker  being  settled  in  the  parish  of  St. 
Andrews  Canterbury,  but  resident  within  the  township  of  Manchester,  and 
pregnant  with  a  child  likely  to  be  bom  a  bastard,  was  placed,  by  the  officers 
of  3ie  town  of  Manchester,  in  the  above-mentioned  room  in  the  workhouse, 
and  was  there  delivered  of  the  pauper,  James,  who  was  bom  a  bastard.  Hie 
question  for  the  opinion  of  the  court  was,  whether  the  above-mentioned  room 
is  an  hospital,  or  place  within  the  meaning  of  the  act  of  parliament  referred  to, 
and  whether,  by  force  of  that  act,  the  setdement  of  James  Crocker  is  in  the 
parish  of  St.  Andrew's,  or  whether  it  is  in  the  township  of  Manchester. 

Coltman^  in  support  of  the  order  of  sessions,  was  stopped  by  the  court. 

WlUictmB  BXidStarkie,  contra.  The  question  here  is,  whether  this  be  not 
within  13  6.  3,  c.  82,  s.  5,  and  that  will  depend  upon  the  opinion  of  the  court, 
whether  the  room  mentioned  in  the  case  be  an  hospital  and  place  within  the 
*fiflA1  meaning  of  the  third  section  of  that  act  *Now  the  act  ought  to  have  a 
-'  liberal  constraction,  being  a  highly  remedial  law.  It  is  stated  in  the 
preamble,  that  such  hospitals  and  places,  established  for  the  charitable  reception 
of  pregnant  women,  have  affi)rded  great  relief,  and  merit  every  support  and  en- 
couragement ;  and  the  third  section  is  not  confined  to  hospitals,  ^.,  for  the 
public  reception  of  pregnant  women,  and  supported  by  charitable  contribution, 
but  extends  to  all  other  hospitals,  houses,  or  places,  that. might  thereafter  be 
established  in  like  manner,  and  for  the  like  purpose.  Here  a  license  has  been 
regularly  obtained,  and  this  is  a  place  maintained  by  the  public  contribution  of  the 
parish,  and  may  therefore  be  considered  as  supported  by  charitable  contribution. 

Abbott,  C.  J.  It  seems  to  me,  that  in  this  case  we  cannot  consider  this  as 
an  hospital  or  place,  within  the  act.  By  the  tenth  section,  the  person  having 
the  management  of  it  is  directed,  before  the  admission  of  any  pregnant  woman 
into  such  hospital,  to  take  her  before  a  justice,  to  be  examined  whether  she  be 
married  or  single ;  and  other  duties  are  cast  upon  them  for  that  purpose.  By 
the  fourth  section,  an  inscription  is  to  be  placed  over  the  door  or  public  entrance 
of  every  such  hospital,  stating,  that  it  is  licensed  for  the  public  reception  of 
pregnant  women ;  and  the  places  spoken  of  in  the  third  section  are  those  used 
for  the  public  reception  of  pregnant  women,  and  supported  by  voluntary  contri- 
bution. In  the  present  case,  it  is  only  a  room  set  apart  for  this  purpose  in  the 
workhouse,  the  expenses  of  which  are  defrayed  out  of  the  poor's  rate.  I  think,  ^ 
therefore,  that  this  cannot  be  said  to  be  used  for  the  public  reception  of  oregnan^ 
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women,  nor  supported  by  *charitable  contribution.   The  township,  there-  rmKfff 

fore,  is  not  protected  by  the  fifth  section ;  and  the  sessions  have  come  to  ^ 

a  right  conclusion.  Order  of  sessions  confirmed. 

The  KING  t;.  WOODMAN  and  Others. 

A  select  vestry  for  the  nmnagement  of  the  paneb  efiaire  ezistini^  by  ancient  emtom,  cumoC   . 
elect  another  aelect  vestry  for  the  management  of  the  poor  withm  the  69  G.  3,  c.  12. 

The  parish  of  Morpeth,  in  Northumberland,  consists  of  several  separate  and 
distinct  townships,  each  of  which  has  its  own  overseers,  and  maintains  its  own 
poor.     One  of  them  is  the  town  of  Morpeth.     Beyond  the  period  of  living 
memory,  the  church  and  parish  affairs  of  the  parish  of  Morpeth  have  been 
managed  by  a  select  vestry,  consisting  of  24  persons,  of  whom  16  have  been 
taken  from  inhabitants  of  the  town  of  Morpeth,  and  the  remaining  eight  from 
the  farmers  in  the  country  parts  of  the  parish.     The  inhabitants  conscitating  the 
select  vestry  have  generally  continued  in  office  for  life,  unless  they  happened 
to  leave  the  parish  or  decline  to  serve.   In  case  of  vacancy,  the  place  of  a  town's 
member  has  been  usually  filled  up  by  the  remaining  15  belonging  to  the  town, 
and  the  place  of  a  country  member  by  the  remaining  seven  belonging  to  the 
country  part  of  the  parish  ;  or  as  many  of  each  set  as  may  happen  to  be  present 
on  such  occasions.     None  of  the  inhabitants,  besides  the  24,  and  the  rector  or 
curate,  ever  attended  these  vestry  meetings.     On  the  19th  of  March,  1820,  a 
notice  signed  by  the  churchwardens  and  overseers  of  the  township  of  Morpeth 
was  duly  given,  stating,  that  a  meeting  of  the  gentlemen  of  the  24  acting  for  the 
township  of  Morpeth  would  be  held  on  *the  4th  April,  for  the  establishing  rm^oA 
of  a  select  vestry  for  the  concerns  of  the  poor  of  the  township  of  Morpeth,  ^ 
and  on  the  4th  April  a  meeting  was  accordingly  held  by  12  of  the  16  persodB  act- 
ing for  the  township  of  Morpeth;  at  which  meeting  the  defendant  and  19  other 
substantial  householders  or  occupiers  within  the  township  were  nominated  and 
elected  to  be  members  of  such  vestry,  and  an  order  of  a  magistrate  was  snboe- 
quently  made,  by  which  such  20  persons  were  appointed  to  act  as  a  sdecl 
vestry,  for  the  care  and  management  of  the  poor  of  the  township  of  Morpeth. 
This  order  having  been  removed  into  this  court,  a  rule  nisi  was  obtained  for 
quashing  it,  on  the  ground,  that  the  persons  appointed  to  constitute  this  select 
vestry  were  not  chosen  according  to  the  provisions  of  the  statute  fi9  G.  3,  c.  12,  at 
any  general  meeting  in  vestry  of  the  inhabitants  of  the  township,  but  at  a  meeting 
of  a  select  body  only.  These  several  facts  having  been  disclosed  upon  affidavits, 
Scarlett  and  Litttedale  now  showed  cause.     By  the  59  G.  3,  c.  12,  the  in« 
habitants  of  any  parish  in  vestry  assembled  are  empowered  to  establish  a  select 
vestry  for  the  concerns  of  the  poor  of  such  parish,  and  to  nominate  and  elect  in 
the  same  or  any  subsequent  vestry  substantial  householders  or  occupiers  not 
exceeding  20,  nor  less  ihzn  five,  as  shall  in  any  such  vestry  be  thought  to  be 
fit  members  of  the  select  vestry.     In  general,  all  the  inhabitants  of  a  parish  have 
a  right  to  vote  in  any  matter  relating  to  the  management  of  the  parish  concerns. 
By  custom,  however,  this  right  may  be  transferred  to  a  select  number  of  &e 
parishioners  ;  and  in  this  particular  instance,  16  persons  constituted  a  *se-  r«gQg 
iect  vestry  for  the  general  management  of  the  concerns  of  the  township  ^ 
of  Morpeth :  they  alone  composed  the  vestry  of  that  township :  the  other  inhar 
bitants  would  not  constitute  a  legal  vestry ;  and  then  by  section  36  of  this  act 
it  is  expressly  provided,  **  that  nothing  therein  contained  shall  be  construed  to 
alter,  affect,  or  disturb  any  select  vestry,  which  in  any  parish  has  been  esta- 
blished and  acted  upon  by  virtue  of  any  ancient  usage  or  custom.*'     The  words, 
"  inhabitants  of  the  parish  in  vestry  assembled,*'  contained  in  the  first  sectiont 
must  be  construed  with  reference  to  this  provision,  and  must  mean  such  of  the 
inhabitants  of  the  parish  as  constitute  the  legal  vestry  of  the  parish.     If  it  he 
not  so  construed,  the  township  of  Morpeth,  and  all  other  places  where  by  im- 
-nemorial  custom  a  select  vest^  has  been  established,  will  be  deprived  of  Uie 


609]  4  Barnewall  &  Alderson.  681 

oenefit  of  this  act  of  parliament,  because  in  such  cases  the  inhabitants  at  large 
would  not  constitute  a  legal  vestry. 

HuUoeky  Serjt,  contra,  was  stopped  by  the  court 

Abbott,  C.  J.  I  am  clearly  of  opinion,  that  the  sixteen  persons  who  consti- 
tuted the  ancient  select  vestry  for  the  township  of  Morpeth  cannot  be  considered 
the  inhabitants  of  the  parish  in  vestry  assembled  within  the  meaning  of  the  69 
Geo.  8,  c.  lit»  The  power  to  appoint  a  select  vestry  is  expressly  given  to  the 
inhabitants  in  vestry  assembled ;  and  here  it  was  exercised,  not  by  the  inha- 
bitants in  vestry  assembled,  but  by  certain  persons  possessing  some  of  the 
powers  of  the  inhabitants  in  vestry  assembled.  It  is  not  necessary  in  this  case 
to  decide  what  the  inhabitants  may  do,  but  I  have  no  difficulty  in  saying  that, 
in  my  opinion,  the  inhabitants  at  large  may  assemble  and  appoint  a  select  vestry 
*5I01  *^^  ^^'^  ^^^  management  of  the  poor,  not  interfering  with  any  of  the 
-^  rights  of  the  ancient  select  vestry.  The  rule  for  quashing  the  order  must 
therefore  be  made  absolute.  Rule  absolute. 


The  KING  v.  TURNER. 

A  ficeiMed  laetioneer  going  from  town  to  town  in  a  public  staflo-ooach,  and  lending  goods  by 
public  wagons,  and  selling  the  same  on  commission,  by  reiau,  or  by  auction,  at  the  different 
towns,  is  a  trading  person  within  the  meaning  of  the  50  6. 3,  c.  41,  s.  6,  and  must  take  out 
a  bawker*s  and  pedlar^s  license. 

This  was  a  conviction  of  the  defendant,  under  the  hawkers*  and  pedlars'  act, 
50  Geo.  3,  c.  41.  The  offence  charged  in  the  information  was,  that  the  defend- 
ant, heretofore,  to  wit,  on,  ^c,  at,  ^c,  was  a  pedlar  and  trading  person,  going 
from  town  to  town,  travelling  with  horses,  exposing  to  sale  goo^ ;  and  that  he 
did,  on  the  day  and  in  the  year  last  aforesaid,  as  a  pedlar  and  trading  person, 
go  from  town  to  town,  travelling  with  horses  at,  &c. ;  and  did  then  and  there, 
as  a  pedlar  and  trading  person,  going  from  town  to  town,  and  travelling  with 
horses,  expose  to  sale  goods,  to  wit,  china,  &c.  The  defendant  having  appealed 
against  this  conviction,  the  sessions  confirmed  it,  subject  to  the  opinion  of  this 
court,  on  the  following  case. 

The  defendant  had  no  hawker's  license,  bnt  was  a  licensed  auctioneer,  hav- 
ing only  two  usual  places  of  abode,  the  one  at  Bath  and  the  other  at  Chelten- 
ham. At  Cheltenham  he  was  the  agent  for  the  real  workers  or  makers  of  the 
goods,  for  the  purpose  of  selling  such  goods,  as  well  by  private  contract  as  by 
public  auction.  The  real  workers  or  makers  of  the  several  goods  mentioned 
were  not  in  partnership,  but  were  distinct  employers  of  the  defendant,  for  the 
*5 111  ^^  ^^  ^^^^  several  property.  In  the  beginning  of  the  ^month  of  March, 
J  1820,  certain  goods,  consisting  of  cabinetrware,  du:.,  were  sent  by  the 
several  real  workers,  or  makers  of  them,  to  the  defendant,  at  Cheltenham,  with 
a.  request  from  them,  that  he  would  cause  the  same  to  be  conveyed  by  public 
carriers'  wagons  from  Cheltenham  to  the  city  of  Worcester,  and  would  him- 
self proceed  thither  in  order  to  sell  the  same  there  by  public  auction ;  and  in 
case  the  whole  of  such  goods  should  not  be  there  sold,  that  he  would  cause  the 
same  to  be  conveyed  by  public  carriers'  wagons  from  Worcester  to  Gloucester, 
and  would  himself  proceed  to  Gloucester,  in  order  to  sell  the  same  there  by 
public  auction.  The  defendant,  in  compliance  with  this  request,  caused  the 
goods  to  be  conveyed  by  public  carriers'  wagons  from  Cheltenham  to  Wor- 
cester, and  proceeded  himself  to  Worcester  some  part  of  the  way  in  a  common 
stage-coach,  drawn  by  four  horses,  and  the  other  part  of  the  way  in  a  post- 
chaise,  and  when  at  Worcester  exposed  the  goods  for  sale  by  public  auction, 
and  sold  many  of  them  by  public  auction  to  different  persons.  Shortly  after 
the  sale  at  Worcester,  the  defendant  caused  such  part  of  the  goods  as  were  not 
sold  at  Worcester  to  be  similarly  conveyed  to  Gloucester,  and  proceeded  thither 
himself  by  a  stage-coach ;  and  when  at  Gloucester,  exposed  such  goods  for  sale 
by  public  auction,  and  sold  many  of  them  by  public  auction  to  different  persons. 

3c2 
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The  whole  of  the  goods  belonged  to  the  real  workers  or  makers  of  theait  the 
defendant  not  having  any  property  therein ;  and  the  whole  expenses  of  remoring 
the  goods  from  place  to  place  were  allowed  to  him  in  his  account  with  the  real 
workers  or  makers.  The  defendant  paid  regularly  the  auction  duty  upon  such 
sales,  which,  together  with  the  usual  oommissionsy  was  allowed  to  him  in  his 
^account  with  the  real  workers  or  makers  of  the  goods.  At  the  time  of  r«it|a 
the  sales,  neither  the  real  workers  or  makers  of  the  goods,  or  of  any  part  ^ 
thereof,  or  their  children,  apprentices,  or  known  agents  or  servants  usually  re- 
siding with  them,  were  present  in  Worcester  or  Gloucester,  nor  were  Worcester 
or  Gloucester,  or  either  of  them,  an  usual  place  or  places  of  abode  of  any  of  the 
real  workers  or  makers  of  the  goods.  The  defendant  was  not  the  known  agent 
or  servant  usually  residing  wi£  the  real  workers  or  makers  of  such  goods,  or 
with  any  of  them ;  nor  was  he  a  householder  either  at  Worcester  or  Gloucester. 

Shutt  and  Manley,  in  support  of  the  order  of  sessions.  The  conviction  is 
founded  upon  the  50  Geo.  3,  c.  41.  By  the  sixth  section  there  is  imposed  an 
annual  duty  of  4/.  upon  every  hawker,  pedlar,  petty  chapman,  and  every  other 
trading  person  going  from  town  to  town,  or  to  other  men's  houses,  and  travel- 
ling either  on  foot  or  with  horses,  or  carrying  to  sell,  or  exposing  to  sale  any 
goods,  drc.  Now  the  defendant  in  this  case  was  a  trading  person,  going  from 
town  to  town,  travelling  with  horses,  and  exposing  goods  K>r  sale.  It  is  true, 
that  perhaps  he  may  not  be  a  trader  within  the  meaning  of  the  bankrupt  laws, 
yet,  as  an  agent  selling  goods  on  commission,  he  is  a  trading  person  within  the 
meaning  of  this  act  of  parliament.  By  section  19,  every  person  trading  with  a 
borrowed  license  incurs  a  penalty  of  40/.,  except  servants  travelling  for  a  licensed 
master,  with  the  license  of  such  master,  and  for  his  benefit.  This  exception 
clearly  shows,  that  the  legislature  considered  that  a  stipendiary  servant  would  be 
subject  to  the  penalty  of  10/.,  as  a  trading  person,  within  the  sixth  *sec-  r«ei9 
tion,  if  he  travelled  without  a  license  ;  a  fortiori  therefore,  a  person  sell-  ■- 
ing  by  commission  is  within  the  meaning  of  this  section.  So,  by  section  23, 
the  real  makers  of  goods,  or  their  agents  or  servants  residing  with  them,  are 
specially  excepted.  Now  that  exception  would  be  unnecessary,  if  other  agents 
were  not  meant  to  be  included  in  the  act.  An  agent,  therefore,  selling  goods 
on  commission,  and  otherwise  answering  the  description  mentioned  in  the  act, 
is  a  trading  person  bound  to  take  out  the  license  required  by  the  tenth  section. 
The  seventeenth  section  imposes  a  penalty  of  10/.  upon  every  such  hawker, 
pedlar,  petty  chapman,  or  other  trading  person  so  travelling  as  aforesaid,  who 
shall  trade  as  aforesaid  without  a  license.  The  words  *<. trade  as  aforesaid"  are 
sufficiently  satisfied,  by  the  fact  of  the  defendant's  having  exposed  goods  to  sale; 
for  by  the  sixth  section  any  trading  person  going  from  town  to  town,  and  car- 
rying to  seU  or  exposing  to  sale,  is  liable  to  pay  the  annual  duty. 

Scarlett  and  Busseil,  contni.  The  conviction  here  is  for  travelling  with 
horses ;  and  as  such  statement  is  inserted  ii)  the  conviction,  it  must  be  taken  to 
mean  a  travelling  with  horses  within  the  act,  namely,  with  horses  for  which  the 
defendant  might  have  taken  oat  a  license,  as  required  by  the  acts.  But  the 
facts  of  the  case  negative  such  statement,  as  they  show  that  the  defendant  tra- 
velled in  a  public  stage-coach,  drawn  by  four  horses ;  for  which,  of  course,  it 
cannot  be  contended  that  he  should  have  taken  out  a  license.  The  conviction, 
therefore,  cannot  be  supported  in  its  present  form.  But  the  defendant  does 
not  come  within  the  words  of  the  act,  either  as  a  hawker,  pedlar,  or  other 
^trading  person.  Hawkers  are  described  in  the  statutes  25  H.  d,  c.  9,  r»g|^ 
and  33  H.  8,  c.  4 ;  and  it  appears  from  thence,  and  from  the  mention  I- 
made  of  them  in  other  places,  that  they  have  always  been  considered  as  itine- 
rant traders  of  low  degree.  It  cannot  be  contended  that  the  present  defendant 
is  a  hawker  ;  he  is  not  convicted  for  being  a  hawker,  but  for  being  a  pedlar  and 
trading  person.  Now  "  pedlar"  means  nothing  more  than  a  petty  dealer ;  and 
the  quantity  and  value  of  tfie  goods  entrusted  to  the  care  of  the  defendant  clearly 
show  that  he  does  not  come  within  that  description;  neither  does  he  come  within 
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the  words  "  other  trading  person."  A  trader  is  a  person  who  seeks  his  lireli- 
hood  by  buying  and  selling;  whereas  this  defendant  only  sold  the  goods  of  others 
on  commission.  Besides,  the  words  **  other  trading  person'*  must  mean  persons 
ejusdem  generis  with  hawkers,  pedlars,  and  petty  chapmen ;  for  it  is  a  general  rule 
in  the  construction  of  statutes,  that  where  things  of  an  inferior  degree  are  first 
mentioned,  those  of  a  higher  dignity  shall  not  be  included  under  general  subse- 
quent words,  2  Hawk.  c.  27,  s.  124.  And  an  auctioneer  who,  as  in  this  case, 
sells  goods  of  large  value  on  commission,  is  a  person  of  a  different  description 
from  a  hawker  or  pedlar,  and  of  higher  degree.  By  section  14  it  is  enacted,  **  That 
every  person  to  whom  a  license  shall  be  granted,  shall  cause  to  be  written  on  the 
most  conspicuous  part  of  every  pack,  box,  bag,  trunk,  case,  cart  or  wagon,  or  other 
vehicle  of  conveyance  in  which  he  shall  carry  his  goods,  the  words  *  licensed 
hawker.' "  This  evidently  applies  to  the  case  of  a  person  who  conveys  goods 
from  place  to  place  in  his  own  cart  or  wagon,  and  not  to  one  where  the  goods  are 
*515"1  ^®^^®y®^  ^y  ^  common  stage  wagon.  It  ♦is  further  to  be  observed, 
-J  that  by  section  7  of  the  act,  any  person  travelling  as  a  hawker,  d^.,  or 
other  trading  person,  and  selling  by  auction,  is  subjected  to  a  penalty  of  50/. ; 
therefore,  if  it  should  be  holden  that  the  present  defendant  comes  within  that 
description,  he  will  in  many  instances  be  prevented  Irom  acting  in  his  character 
of  an  auctioneer. 

Abbott,  C.  J.  The  question  intended  to  be  submitted  to  us  by  the  sessions 
is,  whether  a  licensed  auctioneer,  conveying  goods  by  a  public  stage  wagon 
from  place  to  place,  and  selling  them  on  commission,  is  to  be  considered  as  a 
pedlar  or  trading  person  within  the  meaning  of  the  50  Geo.  3,  c.  41.  By  sec- 
tion 6,  it  is  enacted,  "  That  there  shall  be  paid  an  annual  duty  of  4/.  by  every 
hawker,  pedlar,  petty  chapman,  and  every  other  trading  person  going  from  town 
to  town,  or  to  other  men's  houses,  and  travelling  either  on  foot  or  with  horses, 
or  otherwise  carrying  to  sell  or  exposing  to  sale  any  goods,"  ^c. ;  and  a  further 
duty  of  4/.  in  respect  of  every  horse  or  other  beast  bearing  or  drawing  burden. 
Now,  it  appears  to  me  that  the  appellant  is  a  trading  person  within  the  meaning 
of  this  section.  It  has  been  urged  tliat  he  is  not  a  trader,  but  an  agent  selling 
the  goods  of  others  on  commission.  It  is  clear,  however,  that  agents  were 
meant  to  be  included  within  the  act  of  parliament ;  for  section  23  contains  an 
express  exception  of  the  particular  agents  therein  mentioned.  Now,  that  excep- 
tion would  be  wholly  unnecessary,  if  other  agents  were  not  meant  to  be  included 
within  the  act.  The  defendant  in  this  case  is  convicted  for  having  no  license  at  all, 
and  therefore  I  think  the  mode  of  travelling  wholly  immaterial.  It  has  been  said 
*5161  ^^^  ^  conviction  *cannot  be  supported  in  its  present  form,  inasmuch  as 
•^  thegroundofitis,  that  the  defendant  travelled  with  horses.  If  it  had  been 
found  as  a  fact  in  the  case  that  the  defendant  had  been  convicted  for  want  of  a 
horse-license,  I  should  have  thought  that  the  conviction  could  not  be  supported ; 
for  the  horses  in  respect  of  which  he  is  bound  to  take  out  a  license  are  those 
bearing  or  drawing  burden,  or,  in  other  words,  carrying  and  drawing  his  goods. 
The  defendant  here  was  convicted  for  having  no  license  at  all ;  and  I  think,, 
therefore,  the  word  **  horses"  may  be  rejected.  And,  besides,  in  the  way  itt 
which  the  present  question  is  brought  before  us,  we  cannot  look  at  the  form  of 
the  conviction,  but  merely  at  the  case  submitted  to  us  by  ihe  sessions*.  The 
order  of  sessions  must  therefore  be  affirmed. 

Batlet,  J.,  concurred. 

HoLROYD,  J.  I  doubted  at  first  whether  the  words  of  the  17th  section, « tradis* 
as  aforesaid,"  would  be  satisfied  without  an  actual  sale  of  goods.  I  think,  how-^ 
ever,  that  those  words  refer  to  the  sixth  section,  and  that  they  are  sufficiently 
satisfied  by  a  mere  exposure  to  sale.  The  ground  of  this  conviction  is,  that  the 
appellant  had  no  license  at  all ;  and  therefore  the  mode  of  travelling  is  imma- 
terial, and  need  not  be  proved. 

Best,  J.  I  am  of  the  same  opinion.  I  think  the  defendant  clearly  within  the 
act,  from  the  exceptions  in  the  9th  and  23d  sections,  which  otherwise  would 
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have  been  quite  unnecessary.  It  is  said,  that  if  we  affirm  this  conviction,  it  will 
be  impossible  for  an  auctioneer  to  cany  on  his  business ;  but  that  is  not  so. 
The  *busines8  of  an  auctioneer  is  to  sell  property  in  the  town  in  which  rmKu 
he  resides ;  or  to  go  to  other  persons'  houses,  and  sell  property  for  them  I- 
at  their  houses.  It  is  no  part  of  the  business  of  an  auctioneer  to  travel  from 
town  to  town,  and  seU  goods  there  in  the  manner  in  which  this  defendant  has 
acted.  Order  of  sessions  confirmed, 

DEAN  qui  tarn  v.  KIN6.(a) 

A  person  travelUng  fifom  town  to  town,  and  having  packasea  of  booka,  &c.,  aent  after  him  by 
public  conveyance,  and  uking  rooma  at  each  town,  and  there  aelling  auch  booka,  Slc,  by 
retail  by  auction,  ia  a  trading  peraon  within  50  G.  3,  c.  41,  a.  7. 

Declaration  against  the  defendant  for  penalties,  under  the  hawkers'  and 
pedlars'  act.  The  first  count  charged  that  the  defendant,  at  Axminster,  in  the 
county  of  Devon,  being  a  trading  person  going  from  town  to  town,  and  travelling 
with  a  horse,  and,  not  being  a  householder  Uiere,  and  that  not  being  a  usud 
place  of  his  abode,  did  by  himself  sell  by  auction  divers  printed  books,  Ac.^ 
contrary  to  the  form  of  the  statute ;  whereby  he  incurred  a  penalty  of  50/.  The 
second  count  chaiged  that  the  defendant  travelled  on  foot.  The  third  and  fourth 
counts  charged  him  as  a  hawker  and  pedlar.  There  were  other  counts,  charging 
oflfences  committed  at  Honiton.  At  the  trial  before  Holrotd,  J.,  at  the  last 
assizes  for  the  county  of  Devon,  the  following  facts  appeared  in  evidence :  in 
February,  1820,  the  defendant  had  been  at  Chard,  but  there  was  no  evidence 
that  he  had  sold  any  books  there  by  public  auction ;  he  went  from  Chard  to 
Axminster  in  a  borrowed  gig,  but  it  did  not  appear  that  any  books  were  sent  or 
conveyed  by  him  from  Chard  to  Axminster.  He  took  two  rooms  at  Axminster, 
and  sold  books  by  retail  and  by  auction  there :  he  *went  from  thence  to  r«g|g 
Honiton.  It  did  not  appear  in  what  mode  he  travelled :  nine  chests,  ^ 
containing  books,  ^c,  weighing  1325  lb.,  were  sent  from  his  rooms  at  Axminster 
by  a  common  stage  wagon,  directed  to  him  at  Honiton,  and  there  he  sold  books 
both  by  retail  and  by  auction.  It  was  proved  that  he  was  not  a  householder  at 
Honiton  or  Axminster.  Upon  these  facts,  the  learned  judge  thought  that  he 
was  a  trading  person,  going  from  town  to  town,  within  Uie  meaning  of  the  50 
Geo.  3,  c.  41 ;  and  he  directed  the  jury  to  find  a  verdict  for  the  plaintiff,  with 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit 

Casberd  now  moved  accordingly.  The  defendant  is  not  a  )  erson  within  the 
contemplation  of  this  act  of  parliament,  which  applied  only  to  hawkers  and 
pedlars,  and  persons  ejusdem  generis.  Now  a  hawker  is  a  person  who  carries 
with  him,  either  in  a  package  or  a  cart,  the  goods  which  he  intends  for  sale.  In 
this  case  the  goods  were  sent  by  a  common  stage  wagon.  The  term  **  other 
trading  person,"  in  the  act  of  parliament,  applies  to  persons  of  the  same  descrip- 
tion as  a  hawker  and  pedlar,  who  deals  in  a  small  way.  Here  the  laige  quan- 
tity of  goods  which  the  defendant  sent  from  Axminster  to  Honiton  shows  that 
he  is  not  a  dealer  of  that  description ;  and,  therefore,  not  a  person  within  the 
contemplation  of  the  act,  which  meant  only  to  apply  to  petty  dealers  carrying 
their  commodities  with  them.  In  Dean,  qtn  tam^  v.  Hertford^  tried  at  the 
Exeter  Spring  assizes,  1820,  Wood,  B.,  was  of  opinion,  that  a  person  who  sent 
large  quantities  of  goods  by  a  ship  to  Plymouth  dock,  and  conveyed  them  in  a 
cart  to  Plymouth  town,  where  he  took  a  house,  and  sold  them  by  auction,  was 
not  within  *this  act.  In  that  case  it  appeared  that  the  goods,  which  r^g^g 
were  books,  weighed  two  or  three  tons,  and  Wood,  B.,  laid  particular  ^ 
stress  on  that  circumstance,  and  said,  it  was  more  than  a  person  going  from 
town  to  town,  or  to  other  men's  houses,  could  carry.  That  case  is  directly  in 
point  to  show,  that  the  present  defendant  was  not  a  person  within  the  meaning 
of  this  act  of  parliament. 

(a)  This  case  waa  heard  within  the  first  four  daya  of  term. 
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Abbott,  C.J.  I  am  clearly  of  opinion,  upon  the  facts  of  this  case,  that  the 
defendant  was  a  trading  person,  travelling  from  town  to  town,  within  the  mean- 
ing of  this  act  of  parliament.  The  argument  urged  on  the  part  of  the  defendant, 
arising  out  of  the  extent  of  his  dealings,  would  go  to  show,  that  when  the  incon- 
venience to  the  resident  tradesman  is  the  greatest,  no  offence  would  be  com- 
mitted.    I  think  that  there  should  be  no  rule  in  this  case.  Rule  refused. 

The  KING  V.  JOSEPH  HANSON. 

No  appeal  lies  to  the  seasioiui  from  a  conviction  for  selling  ale  without  an  excise  license  under 

48  G.  3,  c.  143t  8.  5. 

The  defendant,  on  the  25th  day  of  March,  1820,  was  convicted  in  the  penalty 
of  50/.,  by  two  justices  for  the  West  Riding  of  Yorkshire,  for  having  within 
three  months  last  past,  (to  wit,)  on  the  22d  day  of  February,  1820,  at  Elland,  in 
the  West  Riding,  sold  beer  and  ale  by  retail,  to  be  drank  and  consumed  in  his 
house  and  premises,  without  6rst  taking  out  an  excise  license  authorizing  him 
so  to  do,  contrary  to  the  48  6.  3,  c.  143,  s.  5.  Against  this  conviction,  the 
*6201  ^®^®°^^°^  ^appealed  to  the  next  sessions  held  at  Pontefract,  who  allowed 
-^  the  appeal  and  quashed  the  conviction,  no  evidence  being  offered  in  sup- 
port of  it  Upon  which  the  proceedings  were  removed  into  this  court  by  cer- 
tiorari. The  solicitor^neral  on  a  former  day  obtained  a  rule  nisi,  calling  on 
the  defendant  to  show  cause  why  the  order  of  sessions  should  not  be  quashed* 
upon  the  ground  that  no  appeal  lay  to  the  sessions  from  the  conviction  in  this 
case,  and  that,  therefore,  they  had  no  jurisdiction  to  quash  it 

Alexander  showed  cause.  The  question  arises  under  the  48  Geo.  3,  c.  143, 
8.  13,  which  provides,  that  all  and  every  the  powers,  directions,  rules,  penalties, 
forfeitures,  clauses,  matters,  and  things,  which  by  the  act  of  12  Car.  2,  c.  24, 
or  by  any  other  law  in  force,  relating  to  his  majesty*s  revenue  of  excise,  are 
provided  and  established,  shall  be  incorporated  in  that  act  Now,  by  35  Geo. 
3,  c.  113,  s.  12,  which  is  an  act  in  pari  materie  to  the  48  Geo.  3,  c.  143,  an 
appeal  is  given  to  the  sessions.  It  would  be  indeed  hard,  if  all  the  clauses  of 
that  act  by  which  penalties  can  be  enforced  against  the  subject  should  be  consi- 
dered as  re-enacted,  but  the  clause  of  appeal,  his  only  protection,  omitted.  In 
Bex  V.  Justices  of  Surry ^  2  T.  R.  504,  it  was  held  that  no  appeal  lay  to  the 
sessions  from  a  conviction  under  25  Greo.  3,  c.  72,  s.  0.  But  tfiere  was  not  in 
that  case,  as  here,  any  act  of  parliament  in  pari  materie.  In  Rex  v.  Skone^  6 
East,  514,  the  judgment  turned  on  the  omission  of  the  word  penalties  in  die 
appeal  clause,  mentioned  in  12  Car.  2,  c.  24.     Here  the  appeal  clause  oon- 

*5211  ^'"^^  ^"  ^®  ^^  ^^*  ^*  *^*  ^^^*  ^^  ^®  ^^^  penalties.  7^e  King 
•J  V.  Skone  is  therefore  an  authority  in  ^aivour  of  the  defendant 

The  Solieitor^Generai  and  Waiton  were  stopped  by  the  court. 

Abbott,  C.  J.  The  clause  of  reference  in  the  48  Geo.  3,  c.  143,  only  ap- 
plies to  such  powers,  iie,^  contained  in  laws  relating  to  his  majesty's  revenue 
of  excise,  as  are  provided,  and  established  for  managing,  raising,  levpng,  col- 
lecting, mitigating  or  recovering,  adjudging  or  ascertaining,  the  duties  thereby 
grant^.  Now  Sie  35  Geo.  3,  c.  113,  imposed  no  duty,  and  is  not  an  excise 
law.  It  is  not,  therefore,  one  of  the  laws  referred  to.  Its  object  was  the  regu- 
lation of  the  police,  and  the  provisions  are  quite  distinct  from  those  of  48  G.  3, 
c.  143.  If,  dierefore,  a  person  sells  ale  without  the  magistrates*  license,  he 
sells  it  subject  to  the  penalty  of  20/.  provided  by  that  act  Against  a  conviction 
for  such  penalty  he  may  appeal.  But  under  the  48  G.  3,  c.  143,  he  is  liable 
to  a  penalty  of  50/.  for  selling  without  an  excise  license,  and  there  is  no  appeal 
given.  For  the  rule  of*  law  is,  that  although  a  certiorari  lies,  unless  expressly 
taken  away,  yet  an  appeal  does  not  lie,  unless  expressly  given  by  statute.  No 
act  of  paiiiament  can  be  produced  giving  an  appeal  in  the  present  case.  The 
order  of  sessions  is  therefore  wrong,  and  must  be  quashed.  Rule  a]>8olute 
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Notice  under  32  G.  2,  c.  28,  must  be  given  to  a  creditor  fourteen  clear  days,  ezclumre  both 
of  the  day  of  senrice  and  that  of  presenting  the  petition. 

The  lords*  act,  32  G.  2,  c.  28,  requires  that  notice  to  the  creditor  should  be 
given,  fourteen  days  a/  leasts  before  the  petition  is  presented.  The  notice  in 
this  case  was  served  on  the  plaintiff  on  the  19th  of  May. 

Bamewall  now,  on  the  2d  June,  moved  to  bring  up  the  prisoner,  and  con- 
tended, that  the  fourteen  days  must  be  reckoned  inclusive  of  Uie  day  of  service, 
or  of  the  day  on  which  the  petition  is  presented ;  and  in  that  case  the  petition 
might  be  presented  this  day,  and  th^  prisoner  brought  up  to  be  discharged  on 
Monday.  In  Morley  v.  Vaughan^  4  Burr,  2525,  this  court  held,  in  favour  of 
liberty,  that  the  day  of  giving  the  notice  might  be  reckoned  as  one. 

The  Court  were  of  opinion,  that  fourteen  days  at  least  must  mean  fourteen 
clear  days,  and  refused  the  rule.  Rule  refu8ed.(a) 

(«)  Vide  RobtrU  v  Siacey,  13  East,  20;  Rexy.  Juttiees  of  Herrfordshire,  3  B.  &  A.  581. 


•SOWERBY  and  Another  v.  BROOKS,  Assignee  of  CAR-      ['SJa 
BUTT,  a  Banknipt,  in  Error.(a) 

The  issuing  a  commission  of  bankruptcy  is  not  of  itself  sufficient  notice  to  all  the  world  of  a 
prior  act  of  bankruptcy  having  been  committed ;  and,  therefore,  if  a  payment  be  made  of  a 
debt  to  a  bankrupt  after  the  issuing  of  such  commission,  but  before  the  party  paying  has  any 
actual  knowledge  of  the  bonkruptcy,  such  payment  will  be  protected  within  1  Jac.  1,  c  15, 

8.14. 

This  was  a  writ  of  error  from  the  court  of  common  pleas.  The  special  verdict 
stated,  that  Carbutt  being  a  trader,  &c.,  committed  an  act  of  bankruptcy  on  27th 
Augustf  1816 :  that  a  commission  issued  on  the  7th  October,  1816,  under  which 
he  was  duly  declared  a  bankrupt,  and  on  26th  November,  1816,  defendant  in 
error  was  duly  appointed  his  assignee ;  that  plaintiffs  in  error  were  co-partners 
in  trade,  and  that  whilst  Carbutt  was  such  trader,  and  before  his  bankruptcy, 
they  were  indebted  to  him  in  the  sum  of  95/.  48,  for  goods  sold  and  delivered 
by  him  to  them  before  he  became  bankrupt ;  that  on  the  10th  October,  being 
frfler  the  isstnng  the  eommianon,  Carbutt,  in  order  to  obtain  payment  of  the 
same  debt,  sent  from  Stockton,  in  the  county  of  Durham,  where  he  then  was, 
a  letter  directed  to  one  Henry  Thomas,  his  agent  at  Manchester,  in  which  letter 
he  inclosed  a  paper,  stamped  with  a  stamp,  for  a  bill  of  exchange  in  blank,  ex- 
cepting that  the  name  of  Carbutt  was  by  him  written  theseunder,  as  the  maker, 
and  was  also  endorsed  by  him  thereon,  as  the  endorser,  and  by  that  letter  he 
requested  the  said  Henry  Thomas  to  deliver  the  stamp  so  signed  to  his  (Car^ 
butt's)  father,  and  to  tell  him  to  date  it  back  and  place  it  to  his  owr  account  ; 
that  the  stamped  paper  with  Carbutt*s  name  thereon  was  accordiivgly  on  the 
thirteenth  of  October  delivered  to  his  father,  Francis  Carbutt,  at  Manchester, 
*and  that  the  same  was  on  that  day  filled  up  by  some  person  in  thd  form  r«g24 
of  a  bill  of  exchange,  and  that  it  was  dated  back  to  the  4th  October,  in  ^ 
the  same  year,  and  that,  when  it  was  so  filled  up,  it  purported  to  be  the  bill  of 
Carbutt  the  bankrupt  directed  to  the  plaintiffs  in  error,  whereby  he  requested 
them,  at  four  months  after  the  date  thereof,  to  pay  to  the  order  of  himself  96/. 
49. ,  value  received,  and  to  be  duly  endorsed  by  him ;  that  the  plaintiffs  in  error 
did  not  see  the  bill  of  exchange,  nor  had  they  any  knowledge  thereof  until  the 
30th  October,  on  which  day  it  was  presented  to  them  for  acceptance  in  the 
ordinary  course  of  business,  by  a  third  person,  who  was  then  the  bona  fide 
holder  thereof  and  was  by  them  duly  accepted,  in  order  to  discharge  the  said 
debt ;  that  the  pknntiffB  in  error  had  not  at  any  time  before  their  acceptance 
of  the  bill  any  notice  that  Carbutt  had  become  a  bankrupt^  or  thai* he  woe  in- 
solvent, or  had  stopped  payment,  unless  the  issuing  of  the  commission  be  by 
law  deemed  sufficient  notice  thereof;  that  the  notice  of  the  commission  and 

(a)  3  Bayly  Moore,  157. 
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bankruptcy  appeared  in  the  London  Gazette  for  the  first  time  on  the  5th  No^ 
rember,  and  that  after  the  appearance  of  that  notice,  and  afler  the  defendant  in 
error  was  appointed  assignee,  and  before  the  bill  of  exchange  became  payable, 
namely,  on  the  14th  January,  1817,  the  defendant  in  error,  as  assignee  of  Car- 
butt,  demanded  from  the  plaintiffs  in  error  payment  of  the  said  sum  of  95/.  4a,, 
but  which  they  did  not  then  nor  have  since  paid  to  him  ;  that  when  the  bill  of 
exchange  became  payable,  viz.,  on  the  7th  of  February,  1817,  the  plaintiffs  in 
error  paid  the  said  sum  of  95/.  4^.,  therein  specified,  to  a  third  person,  who  was 
then  the  bona  fide  holder  thereof,  and  that  that  sum  so  due  from  the  plaintiffs 
♦5251  '"  ^^^^^  ^  Carbutt,  at  the  *tirae  of  his  bankruptcy,  was  not  paid  by  them, 
-'  or  satisfied  in  any  other  manner  than  as  above  mentioned. 

The  case  was  argued,  on  a  former  day  in  this  term,  by  Scarlett  for  the 
plaintiffs  in  error,  and  by  LittUdale  for  the  defendant  in  error.  The  authori- 
ties cited,  and  the  arguments  used,  are  all  fully  stated  in  the  judgment  of  the 
court,  and  therefore  have  been  omitted  here.  Cur,  adv.  vuU. 

Abbott,  C.  J.,  now  delivered  the  judgment  of  the  court.  This  was  a  writ 
of  error  from  the  common  pleas.  The  action  was  brought  by  the  defendant 
in  error,  as  assignee  of  one  Carbutt  a  bankrupt,  for  goods  sold.  A  special  vei^ 
diet  was  found  at  the  trial,  and  thereupon  the  court  of  common  pleas  gave  judg 
ment  for  the  plaintiff  in  that  court,  the  now  defendant  in  error.  The  materia] 
facts  found  by  the  special  verdict  are  these.  The  commission  of  bankrupt  was 
issued  under  the  great  seal,  on  the  7th  of  October,  1816.  On  the  30th  of  that 
month,  the  plaintiffs  in  error  being  indebted  to  the  bankrupt  for  goods  sold,  ao« 
cepted  a  bill  drawn  upon  them  for  the  amount  of  the  debt,  the  bill  being  pre- 
sented to  them  for  acceptance  in  the  ordinary  course  of  business,  and  they  not 
having  had  at  any  time  before  their  acceptance  of  the  bill  any  notice  that  Car- 
butt had  become  a  bankrupt,  or  that  he  was  insolvent,  or  had  stopped  payment, 
unless  the  issuing  of  the  commission  be  by  law  deemed  sufficient  notice  Uiereof. 
The  commission  was  first  advertised  in  the  Gazette  on  the  5th  November  fol- 
lowing ;  the  bill  was  afterwards  duly  paid  at  maturity  by  the  plaintiffs  in  error. 
It  is  clear,  that  an  acceptance  of  a  bill,  which  is  afterwards  duly  paid,  is  equi- 
valent to  a  payment  of  the  debt  in  money  at  the  time  of  the  acceptance,  within 
0^apr\  the  *statute  1  Jac.  1,  c.  15,  s.  14.  And  the  question  in  the  present  case 
-*  is  only,  whether  the  issuing  of  a  commission  is  in  law  to  be  deemed 
notice  of  a  bankruptcy  to  a  debtor  who  pays  his  debt  to  the  bankrupt  under 
actual  ignorance  of  his  bankruptcy.  The  thirteenth  section  of  this  statute,  after 
reciting  that  the  power  given  to  commissioners  of  bankrupts,  touching  the  debts 
due  to  the  bankrupts,  is  not  so  full  and  perfect  as  that  the  full  benefit  thereof,  in 
due  course,  may  be  employed  to  the  use  of  the  creditors,  aa  was  intended,  for 
remedy  thereof  enacts,  that  the  commissioners  shall  have  power  to  grant  and 
assign  the  debts  due  to  the  bankrupt,  by  what  person,  or  in  what  manner  soever, 
to  the  use  of  the  creditors ;  and  that,  <tfler  such  assignment,  the  bankrupt  shall 
not  have  any  power  to  recover,  release,  or  discharge  the  same,  nor  shall  they 
be  attached  as  his  debt,  but  the  assignees  shall  have  like  remedy  to  recover  the 
same,  as  the  party  himself  might  have  had.  The  fourteenth  section  provides, 
«« that  no  debtor  of  the  bankrupt  be  thereby  endangered  for  the  payment  of  his 
debt,  truly  and  bona  fide,  to  any  such  bankrupt  before  such  time  as  he  shall 
understand  or  know  that  he  is  become  bankrupt."  The  intended  benefit  men- 
tioned in  the  statute  1  Jac.  1,  is  that  which  is  to  be  found  in  the  two  former 
statutes,  34  and  35  Hen.  8,  c.  4,  and  13  Eliz.  c.  7.  These  statutes  gave  power, 
viz.,  the  first  to  the  lord  chancellor  and  other  persons  therein  mentioned,  and  the 
latter  to  the  commissioners,  to  take,  by  their  discretion,  orders  and  directions 
with  the  lands,  goods,  and  debts  of  a  bankrupt,  and  also  to  make  sale  of  lands 
and  goods ;  such  sales  to  be  good  against  all  persons  claiming  by,  from,  or  under 
the  bankrupt,  by  any  act  done  after  he  shall  become  bankrupt ;  but  neither  of 
*S271  ^^^^^  statutes  gave  a  power  to  make  sale  or  assignment  *of  his  debts ; 
-^  each  of  them,  however,  gave  a  further  power  to  summon  and  examine 
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persons  supposed  to  be  indebted  to  a  bankrupt,  and  also  inflicted  upon  persons 
refusing  to  be  examined,  or  not  declaring  the  plain  and  whole  truth,  the  forfeit- 
ure of  double  the  value  of  the  debt  concealed,  and  not  plainly  and  wholly 
declared  and  shown.  On  these  older  statutes,  no  case  appears  to  have  arisen 
on  the  subject  of  debts  due  to  a  bankrupt ;  and  without  other  words  than  are 
found  in  those  statutes,  it  would  be  difficult  to  say,  that  a  debtor  to  a  bankrupt 
having  bona  fide  paid  his  debt  to  the  bankrupt  without  notice  of  bankruptcy  or 
commission,  should  be  obliged  to  pay  it  over  again.  Such  a  case  appears 
rather  to  be  within  the  principle  of  bona  fide  transactions,  protected  by  the 
seventh  section  of  the  statute  of  Elizabeth.  On  another  branch  of  the  statute 
of  Elizabeth,  the  case  of  SfiUth  v.  Mills,  2  Co.  25,  arwse.  In  that  case  the 
bankrupt  had,  after  his  bankruptcy  and  commission,  sold  goods  to  the  value  of 
24/.  to  a  creditor,  in  part  satisfaction  of  a  debt  of  64/.  The  commissioners 
afterwards  sold  the  same  goods  to  the  plaintiffs,  and  upon  a  question  which  of 
the  two  sales  should  be  good,  it  was  determined  that  the  sale  by  the  commis- 
sioners should  be  good,  and  that  of  the  bankrupt  void,  and  rightly  so,  for  the 
creditor  was  within  the  very  words  of  the  statute :  **  a  person  claiming  under 
the  bankrupt  by  an  act  done  after  his  bankruptcy."  And  the  expression  which 
has  been  relied  upon  in  the  argument  of  this  case  occurs  there  only  as  an  addi- 
tional argument  in  favour  of  the  decision.  There  is  first  a  general  declaration 
of  the  intent  of  the  makers  of  the  statute,  viz.,  an  equal  and  rateable  distri- 
bution of  the  bankrupt's  goods.  Then  follows  a  citation  of  some  analogous 
*cases ;  then  an  observation  upon  the  great  defect  that  would  exist  in  r^mao 
the  law,  if  a  person,  after  committing  an  act  of  bankruptcy,  should  be  ^ 
allowed  to  make  distribution  of  his  goods  to  whom  he  pleased ;  and  then  is 
added,  ^  abo  this  case  is  stronger,  because  this  gift  is  an  assignment  of  the 
iankrupt  after  the  commission  awarded  under  the  great  seal,  which  oom- 
iniBsion  is  matter  of  record,  whereof  every  one  may  take  conusance.'*  And 
it  is  said  immediately  aflerwards,  that  the  court  relied  principally  on  the 
words  of  the  statute,  **  persons  claiming  under  the  bankrupt  by  act  done  after 
his  bankruptcy ;"  and  resolved  that  the  **  proviso"  (by  which  I  understand  the 
seventh  section  of  the  statute  of  Elizabeth  to  be  meant)  *'  concerning  gifts  and 
grants  bona  fide,  makes  no  gift  or  grant  good  which  the  bankrupt  makes  after 
he  becomes  bankrupt,  but  excludes  Siem  out  of  the  penalty  inflicted  by  the  same 
proviso,"  that  is,  the  forfeiture  of  double  as  much  as  he  shall  detain  or  possess. 
The  next  case  quoted  on  the  behalf  of  the  plaintiff  below  was  that  of  IRtehcock 
V.  Sedgwick,  2  Vernon,  156.  That  case  in  effect  decides  no  more  than  this, 
viz.,  that  a  person  who  took  a  conveyance  of  lands  from  a  bankrupt  on  an  ad- 
vance of  money,  after  a  commission  issued,  but  without  notice  thereof,  should 
not  be  allowed  in  a  court  of  equity  to  protect  the  conveyance,  which  was 
utidoubtedly  void  at  law,  by  obtaining  in  trust  f  #r  himself  a  prior  conveyance, 
good  in  law,  beyond  the  extent  of  the  consideration  for  which  that  good  con- 
veyance had  been  made.  The  case  was  decided  by  the  lords  commissionera 
of  the  great  seal,  two  of  whom  held  that  this  person  should  not  have  the  pro- 
tection of  the  former  conveyance  beyond  its  own  consideration  ;  and  they  are 
reported  to  have  held  also,  that  'this  person  was  not  an  innocent  pur-  r«i|og 
chaser ;  saying  that  **  when  the  commission  was  sued  out,  he  was  bound  ^ 
to  take  notice."  Now,  though  it  should  be  admitted,  (and  I  see  no  reason  to 
controvert  the  doctrine,)  that  a  commission  actually  issued  will  enable  the  as- 
signees to  redeem  an  original  mortgage,  notwithstanding  the  term  may  have  come 
into  the  hands  of  a  second  mortgagee,  whose  title  is  void  at  law ;  yet  it  will  by 
no  means  follo\i ,  that  one  who  has  paid  his  debt  to  a  bankrupt,  without  actual 
notice  of  a  bankruptcy,  shall  be  compelled  to  pay  it  a  second  time  to  the  as- 
signees, upor.  the  ground  of  an  implied  notice,  by  the  issuing  of  a  commission 
which  is  unknown  to  him.  The  other  case  of  Collet t  v.  De  Gols,  Ca.  Temp. 
Talbot,  65,  decides  only,  tliat  a  bona  fide  purchaser,  after  an  act  of  bankruptcy 
without  notice,  should  not  be  deprived  in  a  court  of  equity  of  his  legal  advan- 
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tage;  and  the  expressions  attributed  to  the  lord  chancellor,  **The  case  of 
J&eheock  ▼.  Sedgwick  is  different  from  this ;  for  a  commission  is  a  public  . 
act,  of  which  all  are  bound  to  take  notice,"  ought  in  our  opinion  to  be  under- 
stood with  relation  only  to  the  case  before  him,  and  to  those  rules  of  equitable 
jurisdiction  by  which  his  judgment  was  to  be  guided,  and  not  to  be  extended 
to  the  legal  construction  anid  effect  of  that  clause  of  the  statute  of  1  Jac.  1,  upon 
which  the  question  before  this  court  depends.  The  remaining  case  of  Wtuiin$ 
y  Maundy  3  Camp.  308,  turned  merely  upon  the  true  meaning  and  effect  of  the 
phrase  *'  issuing  a  commission,"  in  the  statute  46  Geo.  3,  c.  135,  s.  3.  And 
Lord  Ellenborovom  at  nisi  prius  most  properly  decided,  that  the  act  of  deli- 
vering out  a  commission  under  the  great  seal  was  an  issuing  within  the  mean- 
ing of  that  statute. 
*5301       *1^his  vi^v  of  the  several  former  cases  appears  to  leave  the  present 

^  question  open  to  a  decision  upon  the  true  meaning  and  effect  of  the  stat. 
1  Jac.  1,  unfettered  by  precedent  authority.  It  has  been  contended,  that  the 
fourteenth  section  of  this  statute  is  to  be  considered  as  a  remedial  law.  I  much 
doubt,  and  cannot  assent  to  that  proposition,  because  I  have  not  been  able  to 
satisfy  my  mind  that,  before  the  passing  of  this  statute,  a  debtor  was  really  in 
any  danger  for  such  payment  as  is  therein  mentioned.  It  may  rather  be  col 
lected  from  some  of  die  expressions  used  in  the  thirteenth  section,  and  from  the 
very  imperfect  provisions  regarding  debts  due  to  a  bankrupt  contained  in  the 
two  preceding  statutes,^  that,  before  the  passing  of  this  act,  1  Jac.  1,  a  bankrupt 
might,  notwidistanding  his  bankruptcy,  receive  the  money  due  to  him  from  his 
debtor,  fraud  and  collusion  apart,  which,  according  to  the  principle  of  the  com- 
mon law,  will  vitiate  every  transaction  founded  upon  them.  I  therefore  consider 
these  two  sections>  the  thirteenth  and  fourteenth  sections  of  1  Jac.  1,  as  contain- 
ing one  new  but  qualified  enactment :  an  enactment  new  in  itself,  as  giving 
power  to  the  commissioners  to  assign  tlie  debts  due  to  the  bankrupt,  and  quali- 
fied by  providing,  that  no  debtor  should  be  thereby  endangered  for  the  payment 
of  his  debt  truly  and  bonft  fide  to  any  bankrupt,  before  such  time  as  he  should 
understand  or  know  that  he  was  become  a  bankrupt.  And  we  are  all  of  opinion, 
that  these  words,  **  understand  or  know,"  are  to  be  construed  according  to  their 
ordinary  and  popular  sense,  of  an  actual  understanding  or  knowledge,  and  not 
of  a  knowledge  to  be  implied  by  force  of  law  from  the  secret  issuing  of  an  un- 
known commission,  against  the  truth  of  the  fact  And  we  find  noting  in  the 
*5311  ^^''^^^  *o^  subsequent  statutes,  regarding  bankruptcy,  to  impugn  this 

^  construction.  The  21  Jacr  1,  c.  19,  s.  14,  which  is  properly  a  remedial 
law,  protects  all  purchasers  for  good  and  valuable  consideration,  uidess  a  com- 
mission be  issued  within  ^ye  years  after  a  bankruptcy.  The  19  G.  2,  c.  32, 
which  is  also  a  remedial  law,  protects  the  payment  of  money  made  by  a  bank- 
rupt, whiehy  brfbre  the  suing  forth  of  the  commisiion^  is  really  and  bona  fide, 
and  in  the  usual  and  ordinary  course  of  trade  and  dealing,  received  of  a  bankrupt, 
before  such  time  as  the  person  receiving  the  same  shall  know,  understand,  or 
have  notice  that  the  party  is  become  a  bankrupt,  or  is  in  insolvent  circumstances. 
It  is  obvious  that  the  issuing  of  a  commission  is  not,  under  either  of  those  sta- 
tutes, made  equivalent  to  notice.  It  is  in  truth  made  only  the  limit  of  the  period 
to  which  the  relief  thereby  given  should  be  confined.  And  it  is  to  be  observed, 
that  the  latter  of  these  two  statutes  regards  only  payments  made  by  the  bank- 
rupt, and  there  is  a  great  difference  between  losing  the  benefit  of  a  receipt  of 
money  and  being  subjected  to  make  a  pa3rment  twice  over :  the  first  payment 
by  the  debtor  to  the  bankrupt  must,  unless  there  be  great  misconduct  on  the  part 
of  the  bankrupt,  enure,  by  an  increase  pro  tanto  of  the  distributable  fund,  to  the 
benefit  of  those  very  creditors  who  claim  the  second  payment  of  the  same  debt: 
whereas  a  receipt  from  a  bankrupt  operates  pro  tanto  in  diminution  of  the  dis 
tributable  fund,  and,  so  far  as  it  extends,  defeats  the  general  object  of  the  law 
an  equal  division  among  all  the  creditors.  The  first  statute,  wherein  the  issuing 
of  a  commission  is  in  express  terms  made  equivalent  to  notice  of  bankruptcy 
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or  insolvency,  is  the  46  G.  3,  c.  135.  This  w  also  a  remedial  law;  and 
*the  remedy  operates  much  more  extensively  than  under  any  former  r^eoo 
statute ;  for  it  eiCiends,  in  cases  of  future  commissions,  to  all  convey-  ^ 
ances  by,  all  payments  by  and  to,  and  all  contracts  and  other  dealings  and 
transactions  by  and  with  any  bankrupt  bona  fide  made  and  entered  into  more 
than  two  calendar  months  before  the  date  of  the  commission,  meaning  the 
commission  under  which  they  might  otherwise  be  impeached.  And  the  legis- 
lature thought  fit  to  limit  this  extensive  remedy,  not  only  to  the  absence  of  actual 
notice  of  bankruptcy  or  insolvency,  but  also,  by  express  words,  to  the  absence 
of  any  prior  commission,  or  docket  struck,  although  nothing  may  have  been  done 
thereupon,  or  the  commission  be  superseded ;  and  this  is  effected  in  form  by  pro- 
viding, that  those  acts  should  be  deemed  notice  of  a  prior  act  of  bankruptcy 
within  the  meaning  of  that  statute,  if  an  act  of  bankruptcy  had  been  actually 
committed.  Large  as  the  remedy  provided  by  this  statute,  46  6.  3,  appears  to 
be,  it  was  thought  not  to  include  the  case  of  an  execution  or  attachment  against 
the  lands  or  goods  of  a  bankrupt ;  and,  therefore,  the  remedy  was  extended  to 
those  cases  by  the  49  6.  3,  c.  121,  s.  2,  with  a  similar  proviso  as  to  a  commis- 
sion issued,  akhough  afterwards  superseded.  We  are  aware  of  the  expression 
in  each  of  these  two  statutes,  ^*  a  commission  issued,  although  the  same  may 
have  been  superseded."  By  the  first  of  the  two  statutes,  in  which  such  a  pro- 
vision occurs,  the  striking  a  docket  was  made  equivalent  to  notice :  this  is  a  less 
formal  and  effective  act  than  the  issuing  of  a  commission,  and  is  an  act  upon 
which,  I  believe,  it  often  happens  that  no  commission  is  taken  out.  And  if  the 
legislature,  in  providing  a  new  and  very  extensive  remedy,  thought  fit  to  make 
the  striking  *of  a  docket  notice,  it  would,  a  fortiori,  make  the  issuing  of  r«eoo 
a  commission  notice,  although  it  should  be  superseded.  And  this  provi-  ^ 
sion  might  be  retained  in  a  statute  made  to  extend  the  class  of  cases  to  which 
the  first  applied,  although  the  effect  of  striking  a  docket  was  at  the  same  time 
repealed.  And  we  cannot  infer  from  these  statutes  that  the  legislature  considered 
the  issuing  of  a  commission  to  be  by  operation  of  law,  and  against  the  truth  of 
the  fact,  an  understanding  or  knowledge  of  a  bankruptcy  within  the  meaning  of 
the  fourteenth  section  of  the  statute  1  Jac.  1.  We  think,  also,  that  too  much 
effect  has  been  given  in  the  course  of  this  cause  to  those  dicta  in  the  older  cases, 
which  were  uttered  with  reference  to  a  different  statute,  and  on  a  different  occa- 
sion. Our  present  opinion  derives  confirmation  from  the  subsequent  statute  of 
the  56  G.  3,  c.  137,  which  does  not  appear  to  have  been  adverted  to  in  the 
court  of  common  pleas.  This  last  statute  was  passed  for  the  express  purpose 
of  extending  the  provision  of  the  statute  1  Jac.  1,  and  it  does  in  effect  extend 
the  provbion  therein  contained,  in  regard  to  payment  of  debts  to  a  bankrupt,  to 
the  delivery  of  his  goods  or  effects  to  him,  and  this  in  terms  precisely  similar 
to  those  of  the  statute  1  Jac.  1,  by  enacting,  that  no  person  sh{ul  be  endangered 
by  reason  of  the  delivery  of  goods  or  effects,  truly  and  bona  fide,  to  a  person 
who  shall  be  bankrupt,  before  such  time  as  the  person  having  the  goods,  &c., 
shall  understand  or  know  that  the  person  to  whom  they  belong  is  become  bank- 
rupt Now  this  statute  was  passed  after  the  two  before  mentioned,  wherein  the 
issuing  of  a  commission  is  made  notice  of  a  bankruptcy,  and  not  long  aAer.  It 
is  manifest  that  the  legislature  did  not,  in  this  case,  mtend  that  a  superseded 
commission  should  *be  deemed  notice ;  for  if  that  intention  had  been  en-  r^eoi 
tertained,  it  can  hardly  be  doubted  that  it  would  have  been  expressed  in  ^ 
the  same  terms  as  in  the  two  statutes  so  recently  passed.  If  such  a  clause 
had  been  introduced,  it  seems  the  statute  would  have  been  entirely  useless, 
because  the  case  provided  for  by  it  is  a  case  within  the  meaning  and  operation 
of  the  statute  46  G.  3.  It  appears,  therefore,  to  have  been  framed  to  extend  a 
particular  provision  of  the  statute  1  Jac.  1  to  another  and  analogous  case,  and 
this  unfettered  with  that  special  enactment  as  to  notice  by  operation  of  law,  which 
is  found  in  the  46  G.  3.  These  observations  do  not  conclusively  prove,  with  the 
certainty  of  mathematical  demonstration,  that  the  legislature  might  not  think  a 
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commission  notice  to  all  the  world,  if  it  should  be  acted  upon  as  well  as  issued* 
and  not  afterwards  superseded ;  but  we  think  they  furnish  a  moral  inference 
that  no  such  opinion  was  entertained ;  because  if  such  an  opinion  bad  been  en- 
tertained, we  think  son^e  expression  or  intimation  of  that  opinion  must  have 
occurred.  Finding  nothing  of  this  sort,  as  applied  to  the  case  of  the  payment 
of  money  due  to  a  bankrupt,  or  the  delivery  of  his  own  goods  to  him,  and  ad- 
verting to  the  obvious  distinction,  before  alluded  to,  between  those  two  cases  and 
the  cases  of  title  derived  or  money  received  from  a  bankrupt,  we  think  that  in 
the  rase  before  us  the  issuing  of  the  commission  was  not  notice  in  point  of  law, 
and  we  are  all  of  opinion  that  the  judgment  of  the  court  of  common  pleas  must 
Ve  reversed.  Judgment  reversed. 

[See  Sugden  Vend.  497;  1  Scho.  &  Lef.  152.] 

♦635]  ♦JOHNSON  v.  WALKER. 

Plaintiii  in  an  inferior  court,  from  which  a  caaee  is  removed  by  habeas  oorpoa,  and  a  rule  for 
better  bail  given,  is  not  entitled  to  a  procedendo,  after  render  of  defendant  and  notice  of  such 
render,  although  the  render  be  made  after  the  day  on  which  the  rule  for  better  bail  expires. 

Thesioer,  on  a  former  day  in  this  term,  had  obtained  a  rule  nisi  for  setting 
aside  the  writ  of  procedendo  issued  in  this  cause.  It  appeared,  from  the  affi- 
davits, that  the  cause  was  commenced  in  Hilary  vacation  in  the  Palace  Court, 
and  that  it  was  removed  by  habeas  corpus,  and  a  rule  for  better  bail  served,  on 
the  9th  of  April  last  Notice  of  justification  was  given  for  the  first  day  of  Easter 
term ;  the  bail  did  not  justify  on  that  day ;  but  on  the  second  day  of  Easter  term 
the  defendant  was  rendered,  and  notice  of  render  served  upon  the  plaintiff's  atp 
tomey ;  after  which,  upon  the  same  day,  the  writ  of  procedendo  was  issued. 

Lawes  now  showed  cause,  and  distinguished  this  case  from  Farquharson  v. 
JFbuchecour^  1 6  East,  387,  upon  the  ground  that  there  the  render  had  been  made 
on  a  day  previous  to  that  on  which  the  procedendo  issued ;  and  he  referred  to 
Davis  V.  Tuddtnham^  1  Chitty,  130,  where  the  procedendo  having  issued  on 
the  same  day  on  which  the  bail  justified  was  held  to  be  quite  regular.  He  re- 
ferred also  to  Rtx.  V.  The  Sheriffs  of  London^  1  Chitty,  567,  where  an  attach- 
ment was  issued  after  a  notice  of  render,  the  render  having  been  out  of  time ; 
and  it  was  held  that  the  attachment  was  regular. 

Abbott,  C.  J.  In  the  report  of  Davis  v.  7\i<f<fenAam,  it  does  not  appear 
♦5361  ^^^^^'^  ^^  ^^^  there  was  any  notice  ♦of  the  bail  having  justified  served 
-*  upon  the  plaintiflTs  attorney,  which  makes  all  the  difference.  There 
the  time  for  justifying  the  bail  expired  on  the  18th,  and  the  procedendo  issued 
on  the  19th ;  and  if  that  was  issued  before  notice  of  the  justification  was  served, 
it  would  be  regular.  But  here,  the  procedendo  issued  after  notice  of  the  render, 
and  that  brings  it  within  the  case  of  Farquharson  v.  Foucheeour,  which  must 
govern  our  decision.  Besides,  what  necessity  can  there  be  for  going  down  again 
to  the  inferior  court,  when  the  defendant  being  rendered  the  plaintiff  has  him  in 
court,  and  may  proceed  against  him  here.  This  rule,  must,  therefore,  be  made 
absolute.  Rule  absolute.(a) 

(a)  On  ezamininff  the  affidavita  in  Daw  v.  Tuddenkam^  we  find  that  they  do  not  state  that 
any  notice  of  bail  having  justified  was  given  previously  to  the  issuing  the  writ  of  procedendo 
in  that  case. 


REYNOLDS  v.  HANKIN. 

An  arrest  of  a  partv,  described  in  a  testatum  special  capias  and  in  the  afiidavit  to  hold  to  bail 
by  the  initials  of  his  Christian  name  only,  is  irregular. 

D.  F.  Jones  had  obtained  a  rule,  caUing  upon  the  plaintiff  to  show  cause 
why  the  bail-bond,  given  in  this  case,  should  not  be  delivered  up  to  be  cancel- 
led, and  the  defendant  discharged  upon  entering  a  common  appearance,  he 
having  been  arrested  on  a  testatum  special  capias  by  the  name  and  description 
of  F.  W.  Hankin,  and  the  affidavit  to  hold  to  bail  having  described  him  ^^  * 
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similar  manner,  without  setting  ont  his  Christian  name  at  length.    The  affida- 
vits on  the  other  side  stated,  that  the  defendant  was  indebted  to  the  plaintiff, 
*by  virtue  of  an  acceptance  of  a  bill  of  exchange,  signed  by  the  defend-  r«e«- 
ant  with  the  initials  of  his  Christian  name,  and  that  the  plaintiff  had  en-  ^ 
deavoured,  without  effect,  to  ascertain  his  Christian  name  previously  to  the  arrest 

Chitty  showed  cause,  and  referred  to  Haweli  v.  Caieman^  2  Bos.  &  P.  466, 
as  expressly  in  point 

Jones^  contra,  mentioned  two  cases,  of  7\imer  v.  CdvUUf  and  Morland  v. 
Same,  in  this  court,  in  Michaelmas  term  last,  in  which  the  court  had,  under 
similar  circumstances  to  the  present,  made  the  rules  absolute.       Cur*  adv.  vuU, 

And  now,  on  this  day,  Abbott,  C.  J.,  stated,  that  the  court  had  looked  at 
the  affidavits  in  the  cases  to  which  they  had  been  referred,  and  that,  upon  the 
whole,  they  were  of  opinion,  that  it  was  not  sufficient  to  describe  a  person  by 
the  initials  of  his  Christian  name  only,  and  that,  therefore,  the  rule  must  be 
made  absolute.  Rule  absolute. 


WILSON  V.  FARR. 

An  alias  scire  fiMias  issued  against  bail  must  be  left  at  the  sheriff's  office  four  days,  exduate 
both  of  the  day  of  lodging  it  and  the  day  of  the  return. 

Hutchinson  had  obtained  a  rule  to  show  cause  why  the  writs  of  scire  facias 
issued  against  the  bail  in  this  cause  should  not  be  set  aside.  It  appeared  tbst  a 
scire  facias  was  issued,  and  left  for  a  return  of  nihil,  and  lodged  at  the  office  of  the 
sheriff  of  Middlesex  on  the  30th  January,  being  returnable  on  the  3d  *Fe-  ryeog 
bruary,  and  that  an  alias  scire  facias  was  issued  and  left  at  the  office  for  a  ^ 
like  return  on  Tuesday,  February  6th,  returnable  on  Saturday,  February  lOlh. 

Long  showed  cause,  and  referred  to  the  rule  5  Geo.  2,  1732,  Easter  term, 
and  contended,  that  it  was  not  necessary  that  the  four  days,  during  which  sn 
alias  scire  facias  was  to  lie  in  the  office,  should  be  exclusive  both  of  the  day  of 
lodging  it  and  of  the  day  of  the  return. 

Hutchinson,  contra,  referred  to  Anonymous,  2  Salk.  509,  and  Howard  v. 
Smith,  i  B.  ^  A.  529,  where  it  was  held,  that  a  ca.  sa.  against  the  principal, 
in  order  to  charge  the  bail,  must  lie  four  days  exclusive  at  the  sheriff^s  office ; 
and  he  contended  that  a  similar  rule  was  applicable  to  the  present  case. 

Per  Curiam,  There  is  a  difference  of  expression  in  the  rule  5  Geo.  2.  In 
the  first  part  of  it,  it  states,  that  ever.-  writ  of  scire  facias,  of  which  notice  shall 
be  given  to  the  defendant,  shall  be  Itti  in  the  office  four  days  before  the  return 
exclusive  of  the  day  of  return ;  but  in  the  latter  part  of  the  rule,  which  is  appli- 
cable to  the  present  case,  the  phrase  is  different :  it  is  there  stated,  that  every 
writ  of  alias  scire  facias  shall  be  leA  in  the  office  four  days  exclusive  before  the 
return.  We  are,  therefore,  of  opinion,  that  the  four  days  must  be  exclusive  of 
the  day  on  which  the  writ  is  lodged,  and  of  the  return  day  also.  The  present 
rule  must,  therefore,  be  made  absolute.  Rule  absolute. 


•RULES  OF  COURT.  [*539 

It  is  ordered,  That  in  all  country  ejectments,  which  hereafter  shall  be  served 
before  the  essoign-day  of  any  Michaelmas  or  Easter  term,  the  time  for  the  ap- 
pearance of  the  tenant  in  possession  shall  be  within  four  da3rs  after  the  end  of 
such  Michaelmas  or  Easter  term,  and  shall  not  be  postponed  till  the  fourth  day 
after  the  end  of  Hilary  or  Trinity  terms  respectively  following.        By  the  court 

It  is  ordered,  That  in  future,  where  a  rule  to  show  cause  is  obtained  in  this 
court  to  set  aside  an  award,  the  several  objections  thereto,  intended  to  be  insist- 
ed upon  at  the  time  of  making  such  rule  absolute,  shall  be  stated  in  the  rule  to 
show  cause.  By  the  oouit- 


CASES 

ARGUED  AND  DETERMINED 
n  n» 

COURT  OF  KING'S  BENCH, 


In  the  second  tear  of  the  reion  of  George  IV. 


BRUNTON  V.  HAWKES  and  Other8.(a) 

A  patent  finr  improremente  in  the  oonstrnction  of  shipa'  anchors,  windlasBOB,  and  chain-cablea, 
cannot  be  supported  unless  there  is  novelty  in  each  invention :  and  therefinre,  where  it  turned 
out  that  there  was  no  novelty  in  the  construction  of  the  anchors,  it  was  held  that  the  patent 
was  wholly  void. 

Declaration  stated  that  plaintiff  was  the  first  and  true  inventor  of  certain 
improvements  in  the  construction  of,  making,  or  manufacturing  of  ships'  an- 
chors and  windlasses,  and  chain-cahles  or  moorings ;  and  which  said  invention, 
others  before  the  making  of  the  patent  did  not  use,  and  thereupon,  on  the  26th 
March,  1813,  by  letters  patent,  reciting  that  plaintiff  had  by  his  petition,  hum- 
bly represented  to  our  lord  the  king,  that  he,  plaintiff,  had  found  out  and  discx>- 
vered  certain  improvements  in  the  construction  of,  making,  or  manufacturing  of 
ships'  anchors  and  windlasses,  and  chain-cables  or  moorings,  which  he  con- 
•5421  ^^^^^  would  be  of  *public  utility ;  that  he  was  the  first  and  true  in- 

^  -J  ventor  thereof;  and  that  the  same  had  been  theretofore  made,. used  or 
practised  by  any  other  person  to  the  best  of  his  knowledge,  our  lord  the  king 
granted  unto  plaintiff  his  special  license,  full  power,  sole  privilege,  and  au- 
thority, that  plaintiff,  his  executors,  &c,  from  time  to  time,  during  fourteen 
years,  should  and  lawfully  might  make  and  exercise  and  vend  his  said  inven* 
/ton,  ^.  The  patent  was  then  set  out  in  the  usual  form.  The  declaration 
then  stated  the  enrolment  of  the  specification  within  the  time  prescribed,  and 
the  infringement  of  the  patent,  by  the  defendant  selling  chain-cables  of  the  im- 
proved construction  invented  by  plaintiff:  Plea  not  guilty.  The  cause  was 
tried  before  Abbott,  C.  J.,  at  the  Middlesex  sitting,  ailer  Easter  term,  1820. 
The  specification  stated  the  plaintiff's  improvements  in  manufacturing  ships' 
anchors  to  be,  that  in  place  of  the  common  method  of  joining  the  arms  to  the 
shank,  which  was  by  welding,  and  which  required  the  iron  to  be  so  frequently 
heated  as  to  destroy  and  injure  its  tenacity,  he  made  the  shank  in  one  piece, 
and  the  two  arms  in  another  piece.  The  piece  intended  for  the  arms  is  formed 
into  shape,  and  of  such  a  thickness  or  substance  in  the  middle,  as  to  allow  a 
hole  to  be  made  through  the  centre  of  the  solid  piece,  to  receive  the  thick  end 
of  the  piece  which  forms  the  shank,  and  the  said  hole  in  the  arm-piece  is  made 
somewhat  conical  or  bell-mouthed,  so  that  no  strain  can  separate  the  arms  froi9 

(a>  This  and  the  two  following  cases  were  argued  at  the  sittings  before  Easter  term. 
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the  shank  ;  by  which  means  the  necessity  of  endangering  the  solidity  of  the 
materials  is  avoided,  only  one  heat  being  necessary  to  bring  the  thick  end  of 
the  shank  and  the  hole  in  the  arm-piece  into  perfect  contact ;  for  the  strength 
of  this  important  part  of  the  anchor  is  not  trusted  to  a  *union  effected  r«it^Q 
by  welding,  which  may  be,  and  generally  is,  defective ;  but  to  the  im-  ^ 
possibility  of  drawing  a  thick  solid  conical  piece  of  iron  through  the  smaller 
aperture  of  a  conical  opening  into  which  it  is  fitted.  The  arms  with  their  flukes 
may  be  made  of  good  cast  iron,  taking  care  to  allow  them  sufficient  substsnee. 
But  anchors  should  nqt  only  have  the  utmost  strength  which  can  be  attained, 
but  also  be  made  as  secure  as  possible  against  the  danger  of  being  lost,  by  the 
cable  or  chain  by  which  they  are  attached  to  the  ship  giving  way.  Cables 
made  of  hemp  can  never  be  rendered  safe,  but  chain-cables  may.  The  speci- 
fication then  described  the  improvements  in  the  construction  of  chain-cables 
and  moorings,  and  stated,  that  die  object  to  be  gained  was  the  greatest  possible 
strength  from  a  given  quantity  of  materials,  keeping  in  mind  the  direction  in 
which  the  strain  is  to  be  borne.  It  then  showed,  that  the  applying  receding 
forces  to  a  circular  link,  would  change  its  form  into  one  with  r^und  ends  and 
parallel  sides,  and  that  the  eflect  of  this  alteration  was  to  destroy  the  link,  by 
disturbing  the  relative  position  of  every  particle  of  the  metal  and  destroying  its 
corpuscular  attraction,  and  concluded  that  a  circular  was  therefore  a  bad  form. 
The  specification  then  stated,  that  if  the  sides  of  the  circular  link  were  pre- 
vented from  collapsing,  the  evil  would  be  thereby  lessened ;  and  that,  if  a  stay 
or  diagonal  bar  were  introduced  between  the  sides  of  the  circular  link,  it  wonla 
then  be  able  to  resist  a  greater  force  than  before,  having  two  points  of  support; 
the  unsupported  parts,  however,  would,  by  applying  a  strain,  assume  a  quadri- 
lateral form,  a  change  which  could  not  be  effected  without  a  derangement  of  the 
matter  in  the  link,  which  must  rupture  and  destroy  it.  It  stated,  that  stays 
*with  pointed  ends  had  been  used  in  chains,  but  that  such  a  stay  only  rte44 
supported  two  opposite  points  of  the  link  ;  the  tendency  of  the  receding  ^ 
forces  being  to  straighten  and  consequenUy  to  rupture  the  parts  that  were  left 
unsupported.  It  then  proceeds  thus  :  *^  My  said  improvements  in  chain-cables 
or  moorings  are  founded  on  considerations  drawn  from  the  facts  that  have  been 
alluded  to.  If  a  circular  link,  instead  of  being  supported  only  in  two  opposite 
points,  have  its  opposite  sides  supported  by  a  stay  embracing  two  considerable 
and  opposite  segments,  taking  care  to  leave  such  opening  as  shall  allow  sttifi- 
cient  play  for  the  links  received  into  it,  the  link  would  be  much  stronger  than 
with  a  stay  having  its  ends  pointed ;  but  still  the  link  would  be  of  a  bad  form ; 
and,  moreover,  even  if  circular  links  could  be  made  unobjectionable  as  to 
strength,  they  should  be  avoided  on  account  of  the  greater  wei^t  of  metal 
which  a  given  length  of  chain  would  require,  than  when  formed  of  links  of  a 
less  exceptionable  form.  We  have  seen  that  the  tendency  of  receding  forces 
applied  to  curved  links,  is  to  draw  portions  of  them  into  straight  forms ;  thence, 
it  follows,  that  twisted  links  of  every  kind  should  be  avoided  where  strength  is 
required  ;  for  such  links,  even  if  their  opposite  sides  be  supported  by  an  inters 
posed  stay,  must  by  the  application  of  a  sufficient  strain  untwist  themselves  to 
become  straight,  and  thus  have  the  arrangement  of  their  particles  disturbed. 
As  the  tendency  of  forces,  applied  as  before  mentioned,  to  curved  or  twisted 
links,  is  to  convert  the  curves  or  distortions  into  straight  portions  as  above  de- 
scribed, it  follows,  that  links  presenting  in  their  original  construction  straight 
parts  between  the  points  of  strain  are  the  strongest  that  can  be  made,  with  an 
equal  portion  of  metal ;  and  hence  links  with  *parallel  sides  and  semi-  r«e 45 
circular  ends,  would  in  every  case  be  preferred,  were  it  not  necessary  ■- 
to  the  quality  of  good  chain,  that  it  should  be  able  to  resist  lateral  violence,  as 
well  as  a  general  strain  operating  by  stretching."  Af\er  showing  the  effect  of 
a  lateral  strain  upon  such  a  link  the  specification  then  proceeded  thus :  **  From 
the  preceding  considerations  it  is  evident,  that  of  all  the  forms  and  constructions 
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that  can  be  given  to  a  link,  that  form  and  construction  which  shall  be  able  to 
oonvert  a  lateral  into  an  end  strain,  by  3rielding  proper  support  to  the  opposite 
sides  of  the  link,  is  the  one  that  should  be  preferred ;  and  of  such  a  form  and 
construction  is  the  link  described  in  a  figure  annexed  to  the  specification  having 
circular  ends  and  sides  nearly  parallel  but  bulging  out  towards  the  middle,  with 
my  broad-ended  stay  introduced  between  the  sides  of  the  link.  At  the  time 
the  stay  is  introduced,  the  link  is  wi^e  enough  to  receive  it ;  and  the  link  being 
red  hot  at  the  time  of  its  introduction,  and  being  pressed  home  to  the  stay,  by 
a  die  or  press,  or  any  suitable  mechanical  means,  takes  a  fast  hold  of  it  and  re- 
tains it  in  its  place.  Other  ways  of  introducing  and  retaining  in  its  place  this 
broad-ended  stay  may  be  employed ;  but  the  preceding  one  has  been  found  ex- 
ceedingly simple  and  efficacious.  These  broad-ended  stays  should  embrace  the 
whole  or  the  opposite  curved  parts  of  the  middle  of  the  link." 

It  was  provvd  at  the  trial,  that  before  the  granting  of  the  patent,  mooring- 
chains  had  been  used,  the  links  of  which  were  twisted,  and  the  stay  was  intro- 
duced into  holes  made  in  the  sides  of  the  link ;  the  twisting  of  the  link,  as  well 
as  the  perforations  of  it  to  admit  the  stay,  had  the  effect  of  weakening  it  The 
sides  of  the  plaintiff's  link  were  in  the  same  plane,  and  his  stay  was  introduced 
*5461  ^^  ^^^  manner  described  *in  the  specification,  without  perforating  or 
-^  otherwise  weakening  the  sides.  It  was  also  proved  by  a  series  of 
experiments,  made  by  scientific  men,  that  the  plaintiff 's  mooring-chains  were 
capable  of  resisting  a  much  greater  force  than  those  in  use  before.  It  was  admit- 
ted at  the  trial,  that  the  mode  of  manufiicmring  anchors  described  in  the  speci- 
fication, had  never  been  applied  before  to  ships*  anchors.  But  it  had  been  ap- 
plied before  to  the  adze-anchor,  and  the  mnshroom-anchor.  These  anchors  are 
Bsed  only  for  the  purpose  of  mooring  floating  lights  or  vessels  intended  to 
remain  stationary ;  and  are  never  taken  on  board.  No  point  was  made  as  to 
the  windlasses,  which  were  admitted  to  be  new.  Abbott,  C.  J.,  left  it  to  the 
jury  to  say,  whether  the  invention  both  as  to  the  chain  and  the  anchor,  were 
new  and  useful,  and  the  jury  found  a  verdict  in  the  affirmative  for  the  plaintiff. 
A  rule  nisi  was  obtained  for  a  new  trial,  on  the  ground,  first,  that  there  was  not 
saffieient  novelty  in  either  of  these  inventions,  to  make  them  the  proper  sub- 
ject of  a  patent.  Secondly,  that  at  all  events,  there  was  no  novelty  in  this 
mode  of  manufacturing  anchors ;  and  the  patent  being  granted  for  three  several 
things,  if  void  as  to  one,  was  void  as  to  the  whole. 

Ssarieitf  Marryai^  Cfumey^  and  ChUiy^  now  showed  cause  against  the  rule. 
There  is  sufficient  novelty  in  either  of  the  inventions  described  in  the  specifica- 
tion, to  sustain  a  patent  The  invention,  as  to  the  mooring-chain,  comprises  tht 
combination  of  the  particular  form  of  link  with  the  particular  fbrm  of  stay 
links  had  existed  before  in  every  shape,  and  stays  had  been  applied  before  foi 
a  variety  of  purposes.  The  merit  of  the  plaintiff's  invention  consists  in  this, 
*5471  ^^^  ^^  ^"^  ^  combined  his  link  and  stay  together,  as  to  give  *it  the 
^  greatest  possible  strength.  That  is  effected,  by  placing  the  stay  in  such 
a  position,  as  to  make  the  link  continue  in  its  original  shape,  when  it  is  subjecv 
to  the  greatest  strain.  The  link  and  stay  are  so  united  together,  as  that  the 
former  will  never  alter  its  form  without  a  rupture,  and  that  has  never  been  ac- 
complished before.  The  invention,  therefore,  does  not  consist  in  the  form  of 
the  link  or  the  form  of  the  stay,  although  if  either  is  altered,  the  invention  woula 
be  destroyed.  If  the  stay  were  point^,  it  would  operate  unfavourably  on  that 
part  of  the  link  against  which  it  rested,  and,  therefore,  it  is  necessary  to  have 
a  broad  ended  stay  to  prevent  the  chain  collapsing.  If  the  link  be  twisted, 
it  would  not  have  its  full  play ;  if  it  were  circular,  it  would  be  changed  by  a 
stMin,  into  an  oval  form.  Secondly,  the  invention  as  to  the  anchor  is  new. 
The  mode  pointed  out  in  the  specification  has  never  before  been  applied  to 
the  manufacturing  of  ships'  anchors.  It  is  true,  that  it  has  been  applied  to 
that,  which,  from  the  poverty  of  language,  is  embraced  under  the  same  generic 
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word,  viz.  a  mushroom-anchor.  That,  however,  is  never  taken  on  board  a 
ship,  but  is  deposited ;  a  quantity  of  sand  is  thrown  on  it,  and  it  then  becomes 
fixed  to  the  spot,  and,  though  called  an  anchor,  it  is,  in  fact,  a  sub-marine 
post.  It  is  used  for  the  purpose  of  floating^  lights,  and  cannot  be  raised. 
The  object  of  a  ship's  anchor,  on  the  other  hand,  is  to  bring  the  ship  to  a 
fixed  position ;  it  is  to  be  ailerwards  raised  and  carried  with  the  ship.  If  the 
former  had  been  called  an  iron  sub-marin^mooring-post,  it  could  not  hare  been 
an  objection  to  the  plaintifif's  patent,  that  he  had  first  applied  this  mode  of 
uniting  the  parts  used  in  that  mooring-post  to  ships'  anchors,  l^e  merit  of 
the  plaintifif  s  invention  consists  in  the  application  of  a  *known  princi-  c^^ao 
pie  to  a  new  subject  matter.  It  is  true,  that  this  mode  of  uniting  the  ^ 
flakes  to  the  shank  has  long  been  in  use,  in  the  case  of  the  common  hammer 
and  the  pick-axe ;  but  they  are  instruments  applied  to  very  different  purposes. 
The  merit  of  this  patent  consists  in  the  first  application  of  that  mode  of  uniting 
the  several  parts  to  ships'  anchors.  An  adze-anchor,  also,  is  formed  in  the 
same  manner,  but  that,  also,  is  no  more  than  a  mooring*post.  The  plaintiflT  has 
first  applied  to  a  ship's  anchor  a  mode  of  construction  never  used  before,  and 
the  jury  have  found  it  to  be  both  new  and  usefiil.  Assuming,  however,  that  this 
mode  of  manufacturing  anchors  was  not  new,  the  patent  is  then  only  void  pro 
tanto.  The  patent  is  for  improvements  in  three  things,  distinct  in  their  nature ; 
for  each  of  these  the  plaintiff  might  have  obtained  a  separate  patent.  If,  in- 
deed, it  were  taken  out  for  the  combined  use  of  three  things,  in  a  case  where 
the  invention  would  not  be  perfect  unless  all  three  were  brought  into  action,  the 
patent  would  necessarily  be  void,  unless  the  whole  were  new.  The  crown,  by 
its  prerogative,  might  grant  three  diff*erent  estates  in  three  diflTerent  counties, 
by  one  patent.  If,  from  some  circumstance,  the  grant  was  void  as  to  one  estate, 
it  by  no  means  follows  that  it  would  be  void  as  to  the  other  two ;  so,  if  an  indi- 
vidual was  to  convey  three  estates  by  one  deed,  and  the  consideration  for  the 
conveyance  of  two  was  clear  and  distinct,  but  there  was  fraud  as  to  the  other, 
so  as  to  make  the  grant  as  to  that  void,  the  deed  would  not  be  void  as  to  the 
whole.  In  Hill  v.  Thompson,  2  Bayly  Moore,  424,  the  patent  was  for  an  in- 
vention of  certain  improvements  in  the  smelting  and  working  of  iron,  or,  in 
other  words,  in  the  manufacture  *of  iron.  The  improvements  there  con-  tm^q 
templated,  applied  entirely  to  one  subject  matter.  The  inventor  there,  ^ 
assumed  to  himself  to  produce  diflTerent  results  from  the  same  process.  He  was, 
in  the  course  of  that  process,  to  extract  the  iron,  and  also  to  remedy  a  certain 
disease  to  which  that  iron  was  liable.  That  was  done  in  the  course  of  carrying 
it  through  the  same  furnaces ;  that  was  one  entire  operation,  described  in  the 
patent  as  producing  certain  distinct  results,  and  it  was  applied  to  the  same  sub- 
ject matter.  Besides,  that  case  was  decided  upon  another  ground,  viz.,  upon 
the  want  of  proof  of  the  imitation  of  the  invention.  In  this  case,  the  new  in- 
ventions are  applicable  to  different  and  distinct  objects,  viz.,  the  cable,  the  wind- 
lass, and  the  anchor,  each  of  which  may  be  separately  used.  The  plaintiff,  in 
effect,  has  only  comprised  in  one  patent  the  subject  of  three  distinct  inventions. 
Suppose  a  man  had  invented  an  original  form  of  a  chair  for  a  gouty  man,  and 
also  an  anchor,  and  he  had  taken  out  one  patent  for  the  two,  and  it  turned  out, 
in  the  event,  that  the  anchor  was  not  new,  the  patent  would  not,  therefore,  be 
wholly  void. 

Abbott,  C.J.  It  is  not  without  great  reluctance  that  my  mind  has  at  length 
come  to  a  conclusion,  which  (as  far  as  my  judgment  goes)  will  have  the  effect 
of  avoiding  this  patent.  It  appeared  in  evidence,  at  the  trial,  that  the  mode  of 
making  cables  and  anchors,  introduced  by  the  plaintiff  into  general  use,  was 
highly  beneficial  to  his  majesty's  subjects ;  and  I  should  wish  that  he'who  in- 
troduced it  might  be  entitled  to  sustain  the  patent.  Upon  a  full  consideration 
of  all  the  arguments  that  have  been  addressed  to  us,  and  a  view  of  the  patent, 
the  specification,  and  the  evidence  given  at  the  trial,  I  feel  myself  compelled  to 
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*fi50l  ^^^ '  ^^^^  ^  think  so  much  of  the  ^plaintiff's  invention  as  respecfts  the  an- 
^  chor  is  not  new ;  and  that  the  whole  patent,  is,  therefore,  void  The  mode 
of  joining  the  shank  to  the  flukes  of  the  anchor  is  to  put  the  end  of  the  shank, 
which  is  in  the  form  of  a  solid  cylinder,  through  the  hollow  and  conical  aperture 
.and  it  is  then  made  to  fill  up  the  hollow,  and  to  unite  itself  with  it.  Now  that 
*6  precisely  the  mode  by  which  the  shank  of  the  mushroom-anchor  is  united  to 
the  mushroom  top ;  by  which  the  shank  of  the  adze-anchor  is  united  to  its  other 
parts.  It  is  indeed  the  mode  by  which  the  different  parts  of  the  common  ham- 
mer, and  the  pick-axe  also,  are  united  together.  Now,  a  patent  for  a  machine, 
each  part  of  which  was  in  use  before,  but  in  which  the  combination  of  the  dif- 
ferent parts  is  new,  and  a  new  result  produced,  is  good ;  because  there  is  a 
novelty  in  the  combination.  But  here  the  case  is  perifectly  different;  formerly 
three  pieces  were  united  together ;  the  plaintiff  only  unites  two ;  and,  if  the 
anion  of  those  two  had  been  effected  in  a  mode  unknown  before,  as  applied  in 
any  degree  to'  similar  purposes,  I  should  have  thought  it  a  good  ground  for  a 
patent ;  but,  unfortunately,  the  mode  was  well  known,  and  long  practised.  I 
think  that  a  man  cannot  be  entitled  to  a  patent  for  uniting  two  things  instead  of 
three,  where  that  union  is  effected  in  a  mode  well  known  and  long  practised  for 
a  similar  purpose.  It  seems  to  me,  therefore,  that  there  is  no  novelty  in  that 
part  of  the  patent  as  effects  the  anchor ;  and,  if  the  patent  had  been  taken  out 
for  that  alone,  I  should  have  had  no  hesitation  in  declaring  that  it  was  bad. 
Then,  if  there  be  no  novelty  in  that  part  of  the  patent,  can  the  plaintiff  sustain 
his  patent  for  the  other  part,  as  to  the  mooring-chain  ?  As  at  present  advised, 
*5511  *^  ^^  inclined  to  think  that  the  combination  of  a  link  of  this  particular 
-^  form  with  the  stay  of  the  form  which  he  uses,  although  the  form  of  the 
link  might  have  been  known  before,  is  so  far  new  and  beneficial  as  to  sustain  a 
patent  for  that  part  of  the  invention,  if  the  patent  had  been  taken  out  for  that 
alone.  But  inasmuch  as  one  of  the  things  is  not  new,  the  question  arises, 
whether  any  part  can  be  sustained.  It  is  quite  clear  that  a  patent  granted  by 
the  crown  cannot  extend  beyond  the  consideration  of  the  patent.  The  king 
could  not,  in  consideration  of  a  new  invention  in  one  article,  grant  a  patent  for 
that  article  and  another.  The  question  then  is,  whether,  if  a  party  applies  for 
a  patent,  reciting  that  he  has  discovered  improvements  in  three  things,  and  ob- 
tains a  patent  for  these  three  things,  and  in  the  result  it  turns  out  that  there  is 
no  novelty  in  one  of  them,  he  can  sustain  his  patent.  It  appears  to  me,  that 
the  case  of  HiU  v.  Thompson^  which  underwent  great  consideration  in  the 
Common  Pleas,  is  decisive  upon  that  question.  In  that  case,  the  patent  was 
granted  to  the  plaintiff  for  the  invention  of  certain  improvements  in  the  smelting 
and  working  of  iron ;  and  the  Court  of  Common  Pleas  appear  to  have  considered 
that  the  improvement  introduced  by  the  plaintiff  into  what  may  properly  be 
called  the  smelting  of  iron,  was  the  obtaining  iron  from  that  cinder  and  slag 
which  before  had  been  thrown  away  as  refuse,  and  that  that  might  be  considered 
as  new.  It  appeared,  however,  that  the  plaintiff  claimed  further  the  merit  of 
having  discovered  that  the  application  of  lime  in  certain  stages  of  the  process 
would  cure  a  disease  common  to  all  iron,  not  merely  to  that  which  he  was  to 
produce,  but  to  iron  originally  manufactured  from  the  fresh  ore.  Now  it 
*5521  *^"''^®^  ^"^  ^^^  ^^^  ^^  ^^^  ^  discovery ;  for  the  application  of  lime  to 
-I  iron  made  from  the  cinder,  originally  used  in  making  ore,  was  known 
and  practised  before.  No  two  things  can  be  more  distinct  in  their  nature  than 
the  obtaining  of  iron  from  a  material  from  which  it  was  impracticable  to  obtain 
it  before,  and  the  cure  or  prevention  of  a  disease  to  which  all  iron  was  subjected. 
In  that  case,  however,  the  Court  of  Common  Pleas  held,  that,  admitting  there 
was  novelty  in  the  one,  yet,  as  there  was  no  novelty  in  the  other,  the  patent 
was  wholly  void.  The  only  difference  between  that  case  and  this  is,  that  here 
the  plaintiff,  instead  of  saying  that  he  has  made  certain  improvements,  states 
the  improvements ;  but  still  he  claims  the  merit  of  having  invented  improve- 
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ments  in  all  the  three.  The  patent  is  granted  upon  the  recital  that  he  has  made 
improyementa  in  all  the  three,  and  that  they  are  new ;  and  the  consideration  of 
the  patent  is  the  improvement  in  the  three  articles,  and  not  in  one  ;  for  an  im- 
provement in  only  one  of  them  would  render  the  patent  bad.  The  considera- 
tion is  the  entire^  of  the  improvement  of  the  three ;  and  if  it  turns  out  there  is 
no  novelty  in  one  of  the  improvements,  the  consideration  fails  in  the  whole,  and 
the  patentee  is  not  entitled  to  the  benefit  of  that  other  part  of  his  invention. 
For  these  reasons,  I  am  of  opinion  that  this  patent  cannot  be  supported.  There 
must,  therefore,  be  a  new  trial.  The  plaintiff,  if  so  advised,  may  then  put  the 
question  upon  the  record,  and  take  the  opinion  of  a  court  of  error. 

Baylet,  J.  I  think  that  in  this  case,  there  ought  to  be  a  new  trial.  I  have 
no  doubt  that  if  the  patent  be  bad  as  to  part,  it  is  bad  as  to  the  whole.  If  a 
patent  is  *taken  out  for  many  different  things,  the  entire  discovery  of  r«ee«| 
all  those  things  is  the  consideration  upon  which  the  king  is  induced  to  ^ 
make  the  grant.  That  consideration  is  entire,  and  if  it  fails  in  any  part  it  fails 
in  toto.  Upon  an  application  for  a  patent,  although  the  thing  may  be  new  in 
every  particular  it  is  in  the  judgment  of  the  crown,  whether  it  will  or  will  not, 
as  matter  of  favour,  make  the  grant  to  the  person  who  has  made  the  discovery. 
And  when  an  application  is  made  for  a  patent,  for  three  different  things,  it  may 
be  considered  by  the  persons  who  are  to  advise  the  crown  as  to  the  propriety 
of  the  grant,  that  the  discovery  as  to  the  three  things  together  may  fonn  the 
proper  subject  of  a  patent  although  each  per  se,  would  not  induce  them  to  re 
commend  Uie  grant.  It  seems  to  me,  therefore,  that  if  any  part  of  the  con- 
sideration fails,  the  patent  is  void  in  toto.  Now,  in  this  case,  the  patent  is  for 
the  improvement  of  ships'  anchors,  and  windlasses,  and  chain-cables,  or  moor^ 
ings.  If  it  had  stood  on  the  subject  of  the  improvement  in  chain  cables  only, 
the  impression  on  my  mind  is,  that  the  patent  would  have  been  good.  The  im- 
provement in  that  respect,  as  it  seems  to  me,  is  shortly  this  :  so  to  apply  the 
link  to  the  force  to  operate  on  it,  that  that  force  shall  operate  in  one  place, 
namely,  at  the  end ;  and  this  is  produced  by  having  a  bar  across,  which  has  not 
the  defect  of  the  bar  formerly  used  for  similar  purposes.  The  former  bars 
weakened  the  link,  and  they  were  weak  themselves,  and  liable  to  break,  and 
then  if  they  broke,  there  might  be  a  pressure  in  some  other  part.  Now,  from 
having  a  broad-ended  bar,  instead  of  a  conical  one,  and  having  it  to  lap  round 
the  link,  instead  of  perforating  it,  that  inconvenience  would  be  avoided  ;  and 
therefore  the  present  impression  on  my  *mind  as  to  this  part  of  the  case  r«gK^ 
is,  that  the  patent  might  be  supported.  As  to  the  ship's  anchor,  in  sub-  ^ 
stance  the  patent  is,  for  making  in  one  entire  piece,  that  which  formerly  was 
made  in  two.  The  two  flukes  of  the  anchor  used  to  consist  of  distinct  pieces  of 
iron,  fastened  to  the  shank  by  welding.  In  the  present  form,  the  flukes  are  in 
one  piece,  and  instead  of  welding  them  to  the  shank,  a  hole  is  made  in  the 
centre,  and  the  shank  introduced  through  the  hole.  Could  there  be  a  patent 
for  making,  in  one  entire  piece,  what  before  had  been  made  in  two  pieces  ?  I 
think  not ;  but  if  it  could,  I  tITink  that  still  this  would  not  be  new.  In  the 
mushroom  and  the  adze-anchors,  the  shank  is  introduced  into  the  anchor  by  a 
hole  in  the  centre  of  the  solid  piece ;  and  in  reality,  the  adze-anchor  is  an 
anchor  with  one  fluke,  and  the  double  fluke-anchor  is  an  anchor  with  two 
flukes.  Afler  having  had  a  one-fluked  anchor,  could  you  have  a  patent  for  a 
double-fluked  anchor?  I  doubt  it  very  much.  After  the  analogies  alluded  tD 
in  argument,  of  the  hammer  and  pick-axe,  I  do  not  think  that  the  mere  intro- 
ducing the  shank  of  the  anchor,  which  I  may  call  the  handle,  in  so  similar  a 
mode,  is  an  invention  for  which  a  patent  can  be  sustained.  It  is  said  in  this 
case,  that  the  mushroom-anchor,  and  adze-anchor,  are  not  ships'  anchors,  but 
mooring-anchors.  I  think  they  are  ship's  anchors ;  they  are  not  indeed  such 
anchors  as  ships  carry  with  them,  for  Uie  purpose  of  bringing  the  ship  up ;  but 
if  the  ship  is  required  to  be  stationary,  at  a  particular  place,  then  the  common 
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mode  of  making  it  stationary,  is  by  the  muahroom-anchor.  So  tie  mode 
adopted  to  bring  a  ship  containing  a  floating*light  to  an  anchor,  is  by  mooring 
her  to  one  of  these  mushroom  anchors.  That  is  the  description  of  anchor 
*5551  *^^'  ^  holdfast  to  the  ship.     The  analogy  between  the  case  of  the  mush- 

^  room-anchor,  and  of  the  adze-anchor,  is  so  close  to  that  of  the  present 
anchor,  that  it  does  not  appear  to  me  that  this  discovery  can  be  considered  so 
far  new  as  to  be  the  proper  ground  of  a  patent.  In  reality,  it  is  nothing  more 
than  making  in  one  pieoe^  what  before  was  made  in  two,  and  introducing  into 
this  kind  of  anchor,  the  shank  in  the  way  a  handle  is  introduced  into  a  hammer 
or  pick-axe.  I  think,  therefore,  that  this  not  being  a  new  discoTcry,  the  patent 
is  wholly  void,  and  that  being  so,  there  must  be  a  new  trial.  The  plaintiff  may 
then  put  the  question  upon  the  record,  and  take  the  opinion  of  a  court  of  error 
on  the  subject. 

Best,  J.  I  am  of  the  same  opinion.  In  the  case  of  HtU  v.  7*Aoin/>«<m,  the 
Court  of  Common  Pleas,  with  great  reluctance,  came  to  the  conclusion,  that  a 
patent  taken  out  too  large,  is  not  only  void  for  the  excess,  but  void  altogether. 
That  case  afterwards  came  under  the  consideration  of  the  lord  chancellor; 
and  he  is  reported  to  have  said,  **  In  his  directions  to  the  jury,  the  judge  has 
stated  it  as  the  law  on  the  subject  of  patents,  first,  that  the  invention  must  be 
novel ;  secondly,  that  it  must  be  useful ;  and,  thirdly,  that  the  specification  must 
be  intelligible.  I  will  go  further  and  say,  that  not  only  must  the  invention  be 
novel  and  useful,  and  the  specification  intelligible,  but  also  that  the  specification 
must  not  attempt  to  cover  more  than  that,  which  being  both  matter  of  actual 
discovery  and  of  useful  discovery,  is  the  only  proper  subject  for  the  protection 
of  a  patent,  and  I  am  compelled  to  add,  that  if  a  patentee  seeks,  by  his  specifi- 
cation, any  more  than  he  is  strictly  entitled  to,  his  patent  is  thereby  rendered 
*5fiAl  ineffectual,  even  to  the  ^extent  to  which  he  would  be  otherwise  fairly 

-^  entitled.  On  the  other  hand,  there  may  be  a  valid  patent  for  a  new 
combination  of  materials  previously  in  use,  for  the  same  purpose,  or  for  a  new 
method  of  applying  such  materials ;  but  in  order  to  its  being  effectual,  the  spe- 
cification must  clearly  express  that  it  is  in  respect  of  such  new  combination  or 
qofdication^  and  of  that  only,  and  not  lay  claim  to  the  merit  of  original  inven- 
tion in  the  use  of  the  materials."  (a)  The  case,  indeed,  does  not  want  that 
authority ;  for  in  the  patent  the  king  states,  that  he  grants  it  upon  condition  that 
the  specification  shall  be  enrolled  in  the  Court  of  Chancery  for  the  inspection 
of  the  public.  According  to  these  terms,  therefore,  the  specification  must  em- 
brace two  objects ;  it  must  first  clearly  describe  the  nature  of  the  invention ; 
and,  secondly,  the  manner  in  which  it  is  to  be  performed.  When  this  case 
was  first  presented  to  my  mind,  it  occurred  to  me,  Uiat  this  was  a  new  combina- 
tion of  old  principles,  and  that  the  patent  was  therefore  good.  I  now,  how- 
ever, doubt  whether  the  patent  could  be  supported  as  to  ^  mooring-chain,  for 
the  specification  cannot  stand  as  a  description  of  a  new  combination  of  known 
principles :  it  claims  an  invention  as  to  a  part  of  it,  which  certainly  u  not  new. 
I  allude,  particularly,  to  the  form  of  the  link.  The  specification  states,  that  the 
object. to  be  gained,  is  the  greatest  possible  strength  from  a  given  quantity  of 
materials,  keeping  in  mind  the  direction  in  which  the  strain  is  to  be  borne.  It 
afterwards  says,  that  this  is  lo  be  done  by  the  use  of  that  which  is  new,  viz.^ 
by  the  stay  introduced  between  the  links,  and  which,  instead  of  entering  Uiem, 
*5571  ci^^^<^^^  ^®^^  sides.   If  that  alone  was  to  be  done,  it  would  be  new ;  '^but 

-*  the  specification  further  goes  on  to  say,  **  It  is  evident,  that  of  all  the 
formft  and  constructions  that  can  be  given  to  a  link,  that  form  and  construction 
which  shall  be  able  to  convert  a  lateral  into  an  end  strain,  by  yielding  support  to 
the  opposite  sides  of  the  link,  is  the  one  that  should  be  preferred."  It  appears 
to  me,  that  the  patentee  here  first  claims  the  merit  of  originally  using  the  links 
in  the  particular  form  described  in  lus  specification,  instead  of  circuUr  links 

(a)  3  Merifale,  689. 
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Now  there  can  be  no  doubt  that  links  of  that  form  had  been  used  long  before. 
Then  as  to  the  anchor,  the  invention  claimed  is,  that  he  avoids  the  welding ; 
out  that  certainly  is  not  new,  because  that  has  been  done  before,  in  the  ca«e  of 
the  mushroom  and  adze  anchor,  the  pick-axe,  and  the  common  hammer.  It  is 
iaid,  however,  that  his  invention  consists  in  the  application,  of  that  which  was 
known  before  to  a  new  subject  matter,  viz.,  that  he  had,  for  the  first  time,  ap- 
plied to  the  manufacturing  of  anchors,  a  mode  in  which  welding  was  avoided, 
which  however,  tiad  been  long  practised,  in  other  instances  to  which  I  have  bo- 
fore  alluded ;  but  he  does  not  state  that  as  the  ground  upon  which  he  had  ap- 
plied for  his  patent,  nor  state  in  the  specification,  that  it  being  known  that  the 
process  of  welding  weakens  the  anchor,  he  had  first  applied  to  an  anchor  a 
mode  long  practised  in  the  manufacture  of  other  instruments,  viz.,  of  making  the 
two  flukes  of  one  piece  instead  of  two.  If  he  had  so  U^cribed  his  process, 
the  question  would  then  arise,  whether  that  would  be  a  good  ground  for  a 
patent.  I  incline  to  think,  however,  that  it  having  been  long  known  that  weld- 
ing may  be  avoided  in  instruments  of  a  similar  form,  the  application  of  that 
practice,  for  the  first  time,  to  a  ship's  anchor  cannot  be  considered  *a  r«gM 
new  invention,  and,  therefore,  that  it  is  not  the  ground  of  a  patent.  It  ^ 
b  unnecessary,  however,  to  decide  that  question  in  this  case,  because  the  pa- 
tentee has  claimed  the  mode  of  avoiding  welding  as  a  new  discovery.  l*hat  is 
not  a  new  discovery,  and  he  has  therefore  taken  out  his  patent  for  more  than 
he  is  entitled  to ;  and  I  am  of  opinion,  that  that  avoids  the  patent  in  toto.  For 
the  king  is  deceived ;  the  patentee  is  represented  to  have  the  merit  of  inventitig 
two  things,  whereas  he  has  discovered  only  one ;  and  the  crown  might  have 
considered  the  discovery,  as  to  both,  a  sufficient  ground  for  granting  a  patent, 
when  it  would  not  have  thought  so  of  the  discovery  of  one  alone.  This  has 
been  compared,  in  argument,  to  the  case  of  a  grant  of  lands.  If  in  the  same 
deed,  there  were  included  three  conveyances  of  three  distinct  estates  on  three 
considerations,  one  might  be  set  aside  and  another  be  good ;  but  if  the  grant 
were  upon  one  consideration  which  was  bad,  the  whole  would  be  void,  beoinse 
the  consideration  would  fail  altogether.  Now  the  present  case  is  similar  to 
that,  because  here,  the  consideration  to  induce  the  king  to  grant  the  patent,  was 
the  statement  made  by  the  plaintiff  in  his  petition,  that  there  had  been  three 
inventions,  when,  in  fact,  there  had  been  only  two.  The  united  consideration 
upon  which  the  whole  grant  was  made,  is  therefore  void ;  and,  consequently, 
the  grant  itself  is  void.  I  am  therefore  of  opinion,  that  there  ought  to  be  a  new 
trial. 

Rule  absolute,  (a) 
The  Soiicitor-General^  OaseUe^  Aephen^  and  F,  PoOock^  were  to  have  ar- 
gued in  support  of  the  rule. 

(a)  See  Arthmr  LeggaU'i  cm;  10  Co.  Rep.  109. 


WELLS  o.  MILES  and  Another.  [*559 

A  preseriptioii  far  toll  of  com  brought  into  a  town  to  be  sold  on  a  market-da]r  there,  whereof  any 
part  ia  pitched  within  the  marktt  (or  sale,  and  which  ahall  be  there  sold,  is  bad,  inaamuefa  aa 
there  cannot  be  any  toll  in  respect  of  goods  not  actually  brought  into  the  market 

Trespass  for  taking  and  carrpng  away  plaintifi**s  wheat  Plea,  that  the 
Marquis  of  Buckingham  was  seised  of  the  manor  of  Aylesbury  with  Bierton, 
in  the  county  of  Buckingham,  in  fee,  and  that  he,  and  all  those  whose  estate 
he  had  in  the  manor  from  time  immemorial,  had  been  used  to  hold,  at  the  town 
of  Aylesbury,  on  every  Saturday  throughout  the  year,  a  market  for  the  buying 
and  selling  of  com,  grain,  d^c,  usually  sold  at  markets,  as  to  the  said  manor 
belonging,  and  that  the  said  Marquis,  and  all  those,  whose  estate,  dltc.,  from 
time  immemorial,  had  taken  a  certain  reasonable  toll  of  all  common  grain,  dlur., 
brought  to  the  said  toum  of  Aylesbury,  to  be  sold  on  any  market  day  there. 
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whereof  any  part  was  pitched  within  the  said  market  for  sale,  and  which  said 
common  grain,  &c.,  should  be  there  sold  on  the  market  day,  subject  to  certain 
exceptions  therein  set  forth.  It  then  stated,  that  the  marquis,  on,  &c.,  demised 
by  indenture  unto  the  defendant,  the  tolls  payable  at  the  market  for  one  year, 
by  virtue  of  which  said  indenture  the  defendant  entered  upon,  and  took  the  said 
toll  so  demised,  and  was  lawfully  possessed  thereof.  It  further  alleged,  that 
on,  dec.,  the  plaintiff*  brought  into  the  said  tovm  of  Aylesbury,  for  the  purpose 
of  being  sold  Mere,  a  quanity  of  wheat,  and  did  then  and  there  pitch  a  part 
thereof,  that  is  to  say,  one  sack  thereof  respectively  within  the  said  market  for 
sale,  the  residue  of  the  wheat  being  deposited  within  tlie  town  of  Aylesbury, 
and  which  quantity  of  wheat  was  then  sold  upon  the  market-day,  at  the  market. 
*5601  ^^  reason  whereof,  *the  defendant  was  entitled  to  take  from  the  said 
•J  wheat,  the  tolls  so  due  and  payable,  and  so  justified  the  taking  of  the 
wheat  in  question,  as  the  toll.  Replication  denied  the  prescription  stated  in 
the  plea,  upon  which  issue  was  joined.  The  cause  was  tried  before  Holroyd, 
J.,  at  the  Buckingham  Summer  assizes,  1820,  and  the  jury  found  a  verdict  for 
the  defendant.  A  rule  nisi  for  entering  judgment  for  the  plaintiff*,  n on  obstante 
veredicto,*  having  been  obtained  by  Bloaaet,  Sent.,  in  last  Michaelmas  term, 

Tindcd  now  showed  cause  against  the  rule.  The  jury  having  found  that  the 
prescription  stated  in  the  plea  was  proved  in  fact,  the  burden  of  showing  it  to 
be  bad  in  point  of  law,  lies  on  the  plaintiff*.  In  the  Terms  de  la  Ley^  toll,  or 
tolne,  is  defined  to  be  a  "  payment  used  in  cities,  towns,  markets,  and  fairs,  for 
goods  and  cattle  brought  thither  to  be  bought  and  sold ;  and  is  always  to  be 
paid  by  the  buyer,  and  not  by  the  seller,  except  there  be  some  custom  other- 
wise." And  Lord  Coke,  in  2  Inst.  220,  defines  it  to  be  '*  a  reasonable  sum  of 
money  due  to  the  owner  of  the  fair  or  market,  upon  sale  of  things  tollable  within 
the  fair  or  market,  or  for  stallage,  picage,  or  the  like."  The  place,  the  time, 
the  sale  of  the  goods,  and  the  payment  by  the  buyer,  are  therefore  the  essential 
characteristios  of  toll,  and  the  toll  claimed  in  this  plea  answers  the  definition  in 
all  these  points.  First  as  to  place ;  the  place  is  substantially  the  town  in  which 
the  market  or  fair  is  held,  for  where  no  precise  limits  are  fixed,  the  market  and 
town  are  co-extensive.  Lord  Coke,  in  2  Inst.  220,  after  citing  from  the  Mir- 
ror, *'  negotiator  in  vulgo  si  quid  mercacus  fuerit  in  cam  rem  testimonia  habetp ; 
•5611  ^^^^  *extra  oppidum,  nisi  praesente  prsposito  aliisve  fide  dignis  homi- 

.  -J  nibus,  quicquam  emito ;"  and  from  another  part  of  the  same,  '*  Ne  quis 
extra  oppidum  quid  emat;"  says,  **  in  these  laws,  oppidum  is  taken  for  fair  or 
market,**  In  Curwen  v.  Salkeld,  3  East,  538,  it  was  expressly  held  that  the 
lord  of  a  manor,  to  whom  the  grant  of  a  market  was  made  infra  viUam  de  W. 
&c.,  whether  villa  extend  to  the  town  of  W.  or  to  the  township  or  parish  of 
W.  *'  has  a  right  to  remove  the  market  place  from  one  situation  to  another 
within  the  precinct  of  his  grant."  Besides  these  express  authorities,  it  is  evi- 
dent from  analogy  to  all  the  rules  which  relate  to  sales  in  market  overt,  that  the 
market  itself  is  not  confined  to  any  precise  limits.  In  2  Inst.  713,  it  is  laid 
down,  that  the  sale  must  be  made  in  a  place  that  is  overt  and  open,  not  in  a 
back  room,  warehouse,  ^.,  and  the  same  rule  is  laid  down  in  5  Co.  83.  That 
was  the  case  of  plate  stolen,  and  sold  openly  in  a  scrivener's  shop  on  market 
day,  as  every  day  is  market  day  in  London  except  Sunday,  in  which  it  was 
held,  that  such  sale  does  not  change  the  property ;  and  after  stating  the  law  as 
to  London,  Lord  Coke  adds,  **  Note,  reader,  the  reason  of  this  case  extends  to 
all  markets  overt  in  England."  Now  the  very  exception  of  a  back  room  or 
warehouse  in  the  Institute  clearly  implies,  that  the  sale  may  be  made  in  every 
other  part  of  the  town  where  the  shops  are  open,  and  proves  consequently,  that 
the  market  is  not  limited  by  law  to  any  particular  part  of  the  td^n.  In  Dixon 
v.  Robinson,  3  Mod.  107,  where  the  issue  was,  whether  the  baiiifif,  ^.,  of  An- 
dover  had  power  to  keep  a  fair  at  Waybill  in  any  one  place  where  they  pleased, 
*  [See  Yelv.  24,  note,  (Metcaifs  ed. ;)  Wightwick*8  Rep.  354 ;  3  B.  &  A.  711.1 
VOL.  VI.  70  3E      . 
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the  chief  justice  is  reported  to  hare  ssid,  "  If  the  place  be  not  ^limited  rmQ^^ 
by  the  king's  grant,  they  may  keep  it  where  they  please,  or  rather  ^ 
where  they  can  most  conveniently ;  and  if  it  be  so  limited,  they  may  keep  it  in 
what  part  of  such  place  they  will  ;**  and  in  Curwm  ▼.  Salkeld^  it  was  expressly 
held,  that  after  a  formal  removal  of  the  market,  persons  who  brought  goods  to 
the  spot  from  which  the  market  had  been  removed  would  be  trespassers ;  bat 
still,  while  the  lord  permitted  it,  the  whole  town  might  be  the  market.  It  would 
indeed  be  absurd  to  say,  that  a  sale  is  not  to  be  considered  as  having  been  made 
within  the  market,  because,  on  the  particular  occasion,  there  were  moie  eatlla 
or  goods  brought  to  market  than  could  stand  within  the  limits  of  the  mariLel- 
place.  Kerby  v.  Whichelow^  2  Lutw.  1408,  however,  is  an  express  authority 
to  show,  that  com  brought  into  the  town  to  be  sold  at  the  market,  is  to  be  con- 
sidered as  if  it  were  brought  into  the  market  itself.  That  was  trespass  for 
taking  three  bushels  of  com  at  Wallingford.  The  plea  stated  a  grant  by  Car. 
2,  to  the  mayor,  &;c.,  of  Wallingford  of  a  market,  and  that  *'  the  mayor  should 
have  toll  of  all  com  brought,  sold,  or  delivered,  or  contracted  for,  on  the  mar- 
ket days."  Without  alleging  in  the  prescription  that  the  com  should  be 
brought  tvitbin  the  market^  the  plea  then  stated,  that  one  J.  F.  brought  into  the 
said  town  {ad  viUrnn  iilam)  five  quarters  of  barley,  to  be  there  sold,  and  sold 
it  to  the  plaintiff,  and  that  the  defendants  took  the  toll.  Replication,  that  the 
five  quarters  of  barley  were  not  sold  within  the  market.  Demurrer.  And  judg- 
ment was  given  for  Uie  plaintiff,  on  the  ground  that  no  place  was  alleged  where 
the  barley  was  sold.  The  defendant's  counsel  argued,  *that  it  must  be  r^^Qo 
intended  that  it  was  sold  at  Wallingford,  for  the  prescription  was  alleged  ^ 
to  be  at  Wallingford,  the  barley  was  taken  to  Wallingford,  and  sold  on  the 
same  day ;  and,  therefore,  it  must  have  been  sold  there.  Judgment,  neverthe- 
less, was  given  for  the  plaintiff,  Powsll,  J.,  saying,  that  the  king  could  not 
grant  a  toll  for  things  not  brought  into  the  market  to  be  sold,  and  that  the  vilia 
in  that  case  should  be  taken  for  the  market.  Thi6,  therefore,  is  a  strong  au- 
thority to  show,  that  tlie  whole  town  may  be  considered  the  market.  The 
second  essential  characteristic  of  toll  is  the  time.  Now,  in  this  case,  the  plea 
states,  that  the  com  was  both  brought  into  the  town  and  sold  on  a  market-day. 
Thirdly,  as  to  the  sale.  The  authorities  are  decisive  that  toll  is  not  due  until  the 
thing  is  sold.  Leighi  v.  /Vm,  2  Lutw.  1331.  Here  there  is  an  express  alle- 
gation of  an  actual  sale,  and  the  toll  is  in  fact  paid  by  the  buyer,  for  it  is  taken 
out  of  the  bulk.  A  decision  in  this  case,  in  favour  of  the  defendants,  will  not 
be  inconsistent  with  any  decided  case«  Blakey  v.  Dimadale^  Cowper,  661,  is  an 
authority  only  to  show,  that  a  distress  cannot  be  taken  for  goods  fraudulently  sold 
out  of  the  market  to  avoid  the  toll ;  but  that  the  party  injured  must  bring  a  special 
action  on  the  case.  There  Cooper,  on  a  market-day,  sold  to  Blakey,  at  bis 
house  in  Ripon,  thirty-two  bushels  of  wheat,  which  were  at  Cooper's  house, 
ten  miles  out  of  the  borough  of  Ripon,  to  be  delivered  within  a  month :  within 
the  month  tlie  corn  was  sent,  on  a  market-day,  to  the  plaintiff's  house  at  Ripon, 
and  the  toll  taken  when  it  had  got  to  Blakey's  house.     In  that  case  the  com 


was  never  brought  into  the  town  to  be  sold ;  and,  therefore,  *there  was 
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no  pretence  for  saying  tliat  toll  was  due.  In  Hill  v.  Smith,  4  Taunt 
520,  it  was  held,  that  a  prescription  for  toll  in  respect  of  goods  sold  by  aampU, 
and  afterwards  brought  into  the  market  cannot  be  supported,  "but  that  case 
turned  expressly  on  the  mode  in  which  the  prescription  was  alleged,  viz.  a  sale 
by  sample,  which  is  of  modern  introduction,  and  not  the  subject  of  prescriptibn. 
But  this  sale  was  not  by  sample,  for  the  goods  were  brought  into  the  market 
The  buyer  and  the  seller  had  all  the  benefit  of  the  market  This  case,  therefore, 
is  distinguishable,  for  it  is  neither  a  sale  by  sample,  nor  so  allied.  In  Mose- 
ley  V.  Pierson,  4  T.  R.  104,  an  allegation  of  claim  for  toll  of  goods  sold  in  a 
market  was  held  to  be  supported  by  proof  that  toll  was  taken,  and  goods 
brought  into  the  market  and  sold  there.     It  Lb  of  great  service,  not  only  to  the 
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owner  of  the  market,  but  to  the  public,  that  the  remedy  by  distress  should  be 
supported,  as  it  avoids  a  multiplicity  of  actions.  And  as  the  prescription  set 
f)ut  in  the  plea  does  not  break  in  upon  any  decided  case,  and  has  been  found  to 
have  existed  in  point  of  fact,  judgment  ought  td  be  for  the  defendant. 

Abbott,  C.  J.  I  think  that  the  rule  for  entering  judgment  for  the  plaintiff, 
non  obstante  veredicto  must  be  made  absolute.  The  question  raised  upon  the 
pleadings  has  in  fact  been  decided  by  the  opinion  of  Powell,  Justice,  in  the 
case  of  Kerby  v.  Whichelow,  2  Lutw.  1498,  and  the  late  case  of  Hill  v.  Smith, 
4  Taunt,  520,  in  the  Exchequer  Chamber.  According  to  those  authorities,  toll 
ran  only  be  taken  in  respect  of  things  actually  brought  into  the  market,  and 
*5a5l  ^^^  ^^^^*  *^^  ^^  ^^^  necessary  here  to  decide,  whether  in  any  case  the 
-^  whole  town  may  be  considered  as  a  market,  because  the  plea  in  this  case 
does  distinguish  the  market  from  the  town.  It  speaks  of  the  town  as  the  place 
ot  which  the  whole  quantity  of  goods  are  brought,  and  it  speaks  of  the  market 
as  the  place  where  a  portion  of  3ie  goods  only  are  pitched  for  sale.  On  the 
face  of  the  plea,  that  portion  may  be  a  mere  sample,  a  small  quantity  which  a 
man  may  take  from  his  pocket  and  place  on  the  ground  in  the  market-place. 
The  plea,  therefore,  having  distinguished  the  town  from  the  market,  it  appears 
to  me,  that  the  defendant  claims  a  toll  for  goods  not  brought  into  the  market  for 
sale,  and  that  being  so,  then  according  to  the  authorities  to  which  I  have  al- 
ready referred,  that  claim  cannot  be  sustained  in  point  of  law.  The  plea, 
therefore  is  bad,  and  this  rule  must  be  made  absolute. 

HoLROYD,  J.  I  am  of  the  same  opinion.  Upon  this  plea,  it  cannot  be  con- 
sidered that  the  whole  of  the  com  was  brought  into  the  market,  for  it  expressly 
states,  that  the  whole  was  brought  into  the  town,  and  that  only  part  was  brought 
into  the  market ;  the  plea  therefore,  distinguishes  between  the  ^>wn  and  the 
markeL  In  order  to  make  it  a  valid  plea,  it  should  have  stated,  that  the  whole 
of  the  goods  were  brought  into  the  market.  In  Hiil  v.  Smith,  the  precise  point 
decided  was,  that-  a  prescription  in  respect  of  goods  sold  by  sample  in  a  market, 
and  afterwards  brought  into  the  city  to  be  delivered,  could  not  be  supported. 
The  foundation  of  the  judgment  in  that  case  was,  that  toll  was  not  due  in  re- 
spect of  goods  not  brought  into  the  market.  Lord  Chief  Justice  Mansfield 
^ftOAl  '^y^'***  '^^^  ^^^^  ^y  sample  has  no  *connection  with  the  market ;  the 
■^  corn  so  sold  is  never  brought  into  the  market ;  and  if  toll  might  be  de- 
manded for  corn  so  sold,  I  cannot  see  why  it  might  not  be  demanded  for  any 
sale  whatever  contracted  for  in  a  market ;  for  the  sample  is  only  used  to  show 
the  quality  of  the  thing  sold."  And  afler  observing  on  the  nature  of  a  sale  by 
sample,  he  says,  **  The  com  is  not  sold  in  the  market,  and  the  toll  to  be  paid 
for  a  sale  in  a  market,  is  for  com  brought  into  the  market  and  there  aold^ 
And  then,  after  citing  the  2  Inst.  220,  and  2  Inst.  713,  and  stating  that,  the  sale 
by  sample  is  directly  contrary  to  the  origin  and  purposes  of  markets,  he  says, 
"  In  Moaeley  v.  Pieraon,  the  court  said,  that  the  very  words,  *  sold  in  a  market,' 
implied  that  the  thing  must  be  in  the  market."  He  then  says,  *^  No  particular 
case  has  been  cited,  in  which  there  has  been  an  exact  decision  that  toll  shall 
not  be  taken  for  goods  not  brought  into  a  market ;  but  in  Lutw.  1502,  Powell, 
J.,  said,  that'the  king  could  not  grant  a  toll  of  things  not  brought  into  the  mar- 
ket ;  and  Lord  Chief  Baron  Comyns,  in  title  Market,  adopts  the  doctrine  of 
Powell.  All  the  doctrine  of  sales  in  market  overt  militates  against  any  idea 
of  a  sale  by  sample,  for  a  sale  in  market  overt  requires  that  the  commodity 
should  be  openly  sold  and  delivered  in  the  market ;  and  Lord  Cokb  so  says  in 
his  5  Rep.  82,  and  that  every  part  of  both  the  treaty  and  completing  of  the  sale 
must  be  in  the  market  overt."  The  reasoning  of  Lord  Chief  Justice  Mans- 
field, in  mil  V.  Smith,  was,  that  no  toll  could  be  due  upon  a  sale  by  sample, 
because  no  toll  was  due  at  common  law  for  goods  not  brought  into  market. 
That  case  is  an  authority  to  show,  that  no  toll  was  due  in  this  case,  for  the  com 
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which  18  alleged  in  the  plea  to  have  been  brought  into  the  *town  only,  r»K|B* 
and  not  into  3ie  market.     I  think  therefore  that  this  rule  must  be  made   ^ 
absolute. 

Best,  J.  I  am  of  the  same  opinion.  In  the  case  of  Wl  r.  Smiih^  which 
has  been  so  fully  commented  upon  by  my  brother  Holroyd,  it  was  decided, 
that  toll  is  not  due,  except  for  property  actually  brought  within  the  market. 
Now  upon  this  plea,  it  is  perfectly  clear,  tliat  only  part  of  the  property  was 
brought  into  the  market,  and  the  remainder  was  kept  without  the  market,  and 
sold  without  the  market  If  the  distress  were  taken  in  respect  of  com  sold 
without  the  market,  for  which  no  toll  was  due,  it  cannot  be  supported.  The 
cases  referred  to  in  argument  only  show,  that  a  market  and  town  may  be  co- 
extensive, and  that  unless  the  lord  of  the  market  is  limited  to  hold  his  market 
in  some  particular  place  in  the  town,  he  may  fiold  it  in  any  part  of  the  town  he 
pleases ;  but  they  do  not  show  that  he  will  tl|en  have  a  right  to  claim  toll  for 
goods  in  that  part  of  the  town  which  is  not  a  markeL  Those  cases,  therefore, 
are  not  in  point ;  for  the  question  here  is,  not  whether  the  Marquis  of  Buck- 
ingham had  a  right  to  appoint  a  particular  place  as  the  market,  but  whether  the 
whole  of  the  com  was  brought  into  the  market.  It  is  stated  in  the  plea,  that 
part  of  the  com  was  out  of  the  market,  and  that  being  so,  I  am  of  opinion  that 
the  plea  cannot  be  supported,  and,  consequently,  that  this  mle  must  be  made 
absolute. 

Blo99ttU  Serjt.,  Storks^  and  Dover  were  to  have  argued  in  support  of  the 
rule. 

Rule  absolute,  (a) 

(a)  Bayleji  J.,  wu  absent 


♦BEALE,  surviving  Partner  of  LONG,  v.  NIND.  [»568 

A  partVi  on  being  SBked  for  the  payment  of  his  attorney's  bill,  admitted  that  there  had  been  nch 
a  bill ;  but  stated  that  it  had  been  paid  to  the  deceased  partner  of  the  attorney,  who  had  re- 
tained the  amount  out  of  a  floating  balance  in  his  hands.  Quiere,  whether,  in  order  to  take 
the  case  out  of  the  statute  of  limitations,  evidence  is  admissible  to  show  that  the  bill  had  neirer 
in  fact  been  paid  in  this  manner.  ^ 

SembUf  that  such  evidence  ia  admissible,  if  at  all,  only  where  the  defendant  states  the  debt  to 
be  discharged  by  particular  means,  to  which  he  refers  with  precision,  and  where  he  has  desig- 
nated the  time  and  mode  so  strictly  that  it  is  impossible  it  could  be  discharged  in  any  other 
manner  than  that  specified. 

Assumpsit  by  plaintiff,  as  surviving  partner  of  Long,  deceased,  for  work  and 
labour  as  attorneys  and  solicitors.  Plea  first,  non-assumpsit ;  2dly,  non-as- 
sumpsit infra  sex  annos ;  3dly,  set  off.  At  the  trial,  before  Richardson,  J.,  at 
the  Worcester  summer  assizes,  1820,  it  appeared  that  the  action  was  brought 
by  the  plaintiff,  as  surviving  partner  of  Long,  to  recover  323/.,  the  amount  of 
their  bill  for  business  done  from  January,  1810,  to  the  28th  of  April,  1812. 
Beale  and  Long  dissolved  partnership  at  the  end  of  1812,  and  Long  died  in 
1817.  To  take  the  case  out  of  the  statute  of  limitations,  it  was  proved  that  in 
June,  1810,  the  defendant  came  to  Beale*s  office,  when  the  latter  said,  **  Mr. 
Nind,  I  believe  there  is  a  bill  due  from  you  to  Long  and  Beale."  Nind  said, 
*'  He  believed  there  had  been  a  bill,  but  that  they  had  received  the  money,  and 
that  there  was  a  balance  due  to  him  from  Long's  executors."  Long  was  also 
a  partner  in  a  banking  concern,  but  Beale  had  nothing  to  do  with  that  At  a 
subsequent  meeting  Beale  said  to  Nind,  "  If  you  have  paid  this  bill  to  Long  and 
Beale,  I  have  received  no  account  of  it,  and  I  shall  not  be  satisfied  till  you 
show  me  the  receipt,  and  I  shall  proceed."  Nind  said.  Long  had  always  a 
floating  balance  in  hands,  and  that  he  had  paid  himself.  The  plaintiff  called 
a  clerk  of  the  banking-house  in  which  Long  was  concerned,  who  proved  the 
state  of  the  accounts  between  Nind  and  Long  for  three  years  previous  to  March, 
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*5Rd1  1812.  Nind  *had  a  private  account  with  Long,  and  Long  had  received 
•J  money  of  Nhid  on  account  of  the  sale  of  an  estate,  and  on  the  9th  of 
July,  1811,  the  account  was  settled,  and  Nind  was  paid  the  balance  to  that  time. 
Afterwards  2500/.  was  paid  in  on  account  of  Nind,  which  he  drew  out.  The 
bill  of  Long  and  Beale,  for  business  done,  was  never  brought  into  the  banking 
account,  and  the  balance  was  finally  against  Nind.  On  the  part  of  the  defend- 
ant, evidence  was  given  of  payments  made  to  Long  in  1810  and  1811,  one  of 
which  only,  viz.,  2500/.,  was  subsequently  to  the  0th  July,  when  the  accounts 
were  settled.  The  learned  judge  told  the  jury,  that  if  the  conversation  of  the 
defendant  referred  to  the  private  account  with  Long,  and  there  was  no  other  ac- 
count with  him  than  that  produced,  the  defendant  appeared  to  be  mistaken  in 
supposing  that  the  balance  was  in  his  favour;  and  he  \e(i  it  to  the  jury  to  con- 
sider, whether  the  plaintiff's  demand  was  satisfied  by  payment  or  set-off,  and 
the  jury  found  a  verdict  for  the  defendant.  A  rule  nisi  having  been  obaiined  in 
last  Michaelmas  term,  on  the  ground  that  this  was  a  verdict  against  evidence, 

Jervis  and  Fuller  now  showed  cause.  In  Swann  v.  Sowellj  2  B.  &  A.  759, 
it  was  expressly  held,  upon  a  plaintiff's  showing  the  defendant  a  promissory 
note  within  six  years,  and  the  latter  saying,  "  You  owe  me  more  money,  I  have 
a  set-off  against  it,"  that  that  was  not  sufficient  to  take  the  case  out  of  the  sta* 
tute.  Although  Best,  J.,  differed  from  the  rest  of  the  court,  yet  he  said,  that 
*570l  '*  ^^  ^^  witness  had  said  that  the  defendant  had  acknowledged  *that  the 
^  debt  once  existed,  but  added  that  it  was  paid^  he  should  have  nonsuited 
the  plaintiff;  because  payment  destroys  the  original  debt,  and  may  be  given  in 
evidence  under  the  general  issue ;  but  a  set-off  does  not  destroy  the  original 
debt,  and  cannot  be  given  in  evidence  without  a  plea  or  a  notice  of  set-off." 
Here,  the  defendant  said  that  the  debt  had  been  paid,  and  besides,  there  is  a 
plea  of  set-off.  That  case  is,  therefore,  expressly  in  point,  and  the  plaintiff 
here  ought  not  to  have  been  permitted  to  contradict  a  part  of  the  defendant's 
statement.  Besides,  in  this  case,  the  defendant  alleged,  that  Long  had  paid 
himself  out  of  a  floating  balance  in  his  hands.  The  plaintiff's  evidence  only 
went  to  show,  that  he  had  not  paid  himself  previous  to  1812,  and  there  is  no 
evidence  as  to  what  took  place  at  a  subsequent  period. 

W,  E.  Taunton  and  Campbell^  contr&.  The  defendant  has  admitted,  that 
the  debt  once  existed,  and  has  added,  that  it  was  discharged  by  a  particular 
mode  of  payment.  Then  it  was  competent  to  the  plaintiff  to  show,  that  it  was 
not  so  discharged,  according  to  the  opinion  of  Gibbs,  C.  J.,  in  Hillings  v. 
Shaw^  7  Taunt.  008.  The  defendant  alleged  that  Long  had  paid  himself  out 
of  a  floating  balance  in  his  hands.  It  was  expressly  proved,  that  the  account 
between  Long  and  Nind  had  been  settled  in  181 1,  and  that  this  bill  had  never 
been  brought  into  the  account 

Abbott,  C.  J.  I  am  by  no  means  satisfied  upon  proof  of  the  conversation 
held  with  the  defendant,  Uiat  it  was  competent  to  the  plaintiff  to  go  into  the 
*57l1  ^^^^®  of  *the  accounts  between  Long  and  the  defendant,  to  falsify  what 
^  the  latter  said.  Admitting,  however,  that  that  could  be  done,  it  is  not 
made  out  to  my  satisfaction,  that  the  defendant's  assertion,  that  this  matter  had 
been  settled  between  Long  and  him,  was  untrue ;  and  I  cannot  therefore  say, 
that  the  jury  have  come  to  a  wrong  conclusion.  The  rule  must  therefore  be 
discharged. 

Batlet,  J.  The  onus  of  taking  a  case  out  of  the  statute  of  limitations  is 
upon  the  plaintiff.  In  order  to  do  so  in  this  case,  he  proves  a  conversation, 
which  perhaps  is  the  worst  description  of  evidence  upon  such  a  subject.  The 
substance  of  it  is,  that  although  there  was  once  a  debt,  yet  that  debt  had  been 
discharged  by  the  fact  of  Long,  the  deceased  partner,  having  paid  himself,  out 
of  money  in  his  hands  belonging  to  Nind.  It  is  contended,  Uiat  the  plaintiff 
has  a  right  lo  falsify  that  allegation  of  the  defendant;  and  that  by  so  doing, 
there  remains  an  acknowledgment  of  a  debt,  which  is  an  answer  to  the  statute 

3s2 
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of  limitations.  The  only  authority  applicable  to  this  point,  is  certainly  a  very 
great  authority,  viz.,  that  of  Lord  Chief  Justice  Gibbs,  in  the  case  of  Hellings 
V.  Shaw,  7  Taunt.  612.  After  lamenting  that  the  courts  have  not  confined 
themselves  to  the  words  of  the  statute,  he  proceeds  thus :  *'  There  are  three  cases 
in  which  the  words  of  the  statute  would  discharge  the  defendant,  but  in  which 
the  courts  have  held  him  liable.  One  is  where  the  defendant  has  admitted,  that 
the  debt  is  unpaid,  but  has  stated  that  it  was  discharged  by  the  lapse  of  ttoie : 
another  is,  where  the  defendant  has  stated,  not  that  the  debt  remained  due,  bat 
that  it  is  discharged  by  a  particular  means  to  which  he  has  *with  preci-  r^^ja 
sion  referred  himself,  and  where  he  has  designated  that  time  and  mode  ^ 
so  strictly,  that  the  court  can  say  it  is  impossible  it  had  been  discharged  in  an} 
other  mode :  there  the  courts  have  said,  that  if  the  plaintiff  can  disprove  that 
mode,  he  lets  himself  in  to  recover,  by  striking  from  under  the  defendant  the 
only  grotmd  on  which  he  professes  to  rely.'*(a)  I  certainly  am  not  aware  of 
the  cases  to  which  my  Lord  Chief  Justice  Gibbs  refers  to  support  that  proposi- 
tion ;*  but  admitting  that  proposition  to  be  true,  I  think  that  this  case  does  not 
fall  within  it.  The  defendant  here  has  not  stated  that  the  debt  was  discharged 
by  particular  means,  to  which  he  has  with  precision  referred.  He  has  not  de- 
signated the  time  and  mode  so  strictly  that  the  court  must  say  it  is  impossible 
it  can  have  been  discharged  in  any  other  mode.  The  defendant  has  only  stated, 
that  Long  had  paid  himself  out  of  a  floating  balance  in  his  hands.  It  is  not 
stated  eiUier  when  he  paid  himself,  or  when  the  floating  balance  was  in  his 
hands.  It  is  said  that  the  allegation  that  Long  had  paid  himself  out  of  the 
floating  balance  is  false,  because  in  fact  he  had  not  paid  himself  out  of  that 
floating  balance  which  was  in  his  hands  up  to  March,  1812.  It  is  not  incon- 
sistent with  Nind*s  declaration,  that  subsequently  to  March,  1812,  he  had  mo- 
ney in  Long*s  hands,  or  that  Long  had  paid  himself  afler  that  period.  I  am 
aware  that  Uie  partnership  between  Long  and  Beale  was  dissolved  in  March, 
1812,  but  a  payment  on  accx>unt  of  the  partnership  to  either  party  afler  that  pe- 
riod would  be  a  payment  to  both ;  and  I  am  strongly  indined  to  believe  £at 
this  debt  was  paid  by  Nind  to  Long,  and  that  Beale  knew  it ;  for  it  appears  in 
evidence  that  *Long  was  the  person  with  whom  Nind  was  in  the  habit  r^Kj^ 
of  transacting  his  business.  Beale  and  Long  were  at  variance  with  each  ^ 
other ;  but  unless  the  latter  had  stated  to  Beide  that  Nind  had  paid  him  the  mo- 
ney, I  think  it  probable  that  Beale  would  not  have  suflTered  so  large  a  sum  as 
323/.  to  have  been  outstanding  in  the  hand  of  the  defendant  for  so  long  a  period. 
HoLROVD,  J.  I  think  that,  after  the  dedaration  of  the  defendant,  the  evidence 
given  was  not  sufficient  to  take  this  case  out  of  the  statute  of  limitations.  Ad- 
mitting that  the  proof  given  by  the  plaintifT  is  admissible  in  evidence,  still  the 
defendant  alleges  that  payment  had  been  made  of  his  bill  to  Long,  by  the  latter 
retaining  the  amount  out  of  a  floating  balance  which  had  been  in  his  hands. 
Now  the  assertion  of  his  having  paid  it  is  not  inconsistent  with  the  evidence, 
for  he  might  have  paid  the  balance  due  on  the  bill  without  having  it  entered  into 
any  account  at  all.     If  the  defendant  Nind  had  said,  *'Long  has  paid  himself. 


(a)  But  aee  the  judgment  of  Gibbs,  C.  J.,  as  reported  in  1  B.  Moore,  344,  where  he  i 

hie  obeervmtion  to  the  case  of  a  defendant  claiming  hia  diacharge  under  a  written  uutnumemt^  to 
which  he  with  precision  rrfera. 

*  [The  caae  ofPaHington  y.  Butdker,  decided  by  Sir  James  Mansfield  m  1806,  fully  i 
Lord  C.  J.  Gibbs*  proposition  aa  stated  in  Moore*s  report  of  HeUingi  v.  Shaw, 

The  defendant  admitted  the  receipt  of  the  money  sued  for,  and  that  it  was  unpaid ;  but  said  he 
should  not  pay  it  because  the  creditor  had  excused  him  from  payment  by  a  memorandum  which 
ho  offered  in  evidence  to  support  his  defence.  Mansfield,  C.  J.,  said—"  The  defendant  does  not 
maist  on  an  absolute  discharfre,  but  9ub  stode  only,  by  reference  to  a  memorandum ;  if  that  does 
not  discharge  him,  he  admits  that  the  debt  haa  existence.  Where  a  party  claims  a  discharge,  ai 
arising  under  a  wriUen  inttmment,  as  he  has  done ;  though  he  has  a  right  to  have  his  whole  ad- 
masion  uken  tofirether,  the  court  have  the  same  right,  and  will  see  whether  that  instrament  so 
referred  to,  affords  him  a  leffal  diachaive  or  not ;  By  reference  to  it,  it  will  be  found  not  to  be  so; 
It  IS  not  a  leffal  discharge.  This  therefore  appears  to  me  to  be  on  admission  sufficient  to  take  the 
c^ise  out  of  th*  statute,  and  that  the  plaintiff  is  enUtled  to  recover."    6  E^.  Rep.  68. 


573] 


4  Barnewall  &  Alderson«  6C7 


and  you  will  find  an  item  of  that  payment  in  the  account  at  the  bank/*  then, 
supposing  this  proof  to  be  admissible  (with  respect  to  which  I  give  no  opinion,} 
and  that  it  had  been  proved  that  no  such  item  was  in  that  account,  it  would 
have  falsified  the  statement  which  Nind  had  given,  and  left  the  rest  of  the  evi- 
dence as  true ;  and  then  the  qnestioo  would  arise,  whether  the  case  was  taken 
oat  of  the  statute  of  limitations.  There  is,  however,  no  evidence  to  disprove 
the  truth  of  any  thing  he  stated.  I  think,  Uierefore,  that  there  ought  not  to  be 
a  new  trial. 

Best,  J.  I  am  clearly  of  opinion  that  there  is  not  sufficient  evidence  in 
^  -  this  case  to  negative  the  *fact  alleged  by  the  defendant  The  declara- 
^^^J  tion  is  not,  as  it  is  supposed  to  be,  an  assertion  that  the  money  was  paid 
into  the  banking  account ;  but,  generally,  that  although  there  was  a  bill,  it  hud 
been  paid.  It  might  have  been  paid  in  any  other  mode  than  through  the 
medium  of  a  banker.  Now,  here,  if  the  declaration  could  be  falsified  at  all,  it 
must  be  falsified  by  clear  and  precise  evidence ;  but  the  evidence  only  goes  to 
show  that  there  was  not  any  payment  of  it  entered  in  the  banking  account. 
That  does  not  by  any  means  establish  that  Long  might  not  have  retained  some 
of  Nind^s  money,  and  not  have  entered  it  in  that  account.  I  think,  therefore, 
that  there  ought  not  to  be  a  new  trial. 

Rule  discharged.* 

^  [See  10  Johns.  Rep.  35,  Dean  v.  Piit$;  11  ib.  146,  Danfortk  v.  Culver;  13  ib.  288,  Law 

tmeev, Hepkine;  15 ib.  511,  Samd»\ **  ^ "^  ""  ^ """* '  ° — 

Sl  Rawle,  179,  Bromm  v.  CamfML] 


nmee  v.  Mep/dnM;  15  ib.  511,  Samde  v.  GtUion;  8  Craach,  72,  Oemtmieom  v.  WiUwrne;  1  Serg. 
>,l79,Ji  "       "  "" 


WRIGHT  tj.  STEPHENS. 

Where  a  testator  beq[aeathed  til  his  houses  and  premiMB  in  W.  to  hie  wife,  for  life ;  and,  at  her 
deoeaee,  to  go  to  his  eldest  son,  or  eurviving  sons ;  and,  in  lack  of  aone,  to  daughters ;  and  his 
copyhold  Umd  at  L.  to  hie  eldest  son ;  and,  in  case  of  hie  deceaae,  to  the  eldest,  and  so  on  in 
rotation ;  and,  in  lack  of  sons,  to  daughters ;  and  directed  hie  personal  property  to  be  equally 
divided  aaiong  the  remaining  children:  Hdd,  that  the  son,  who,  at  the  death  of  the  testator, 
was  the  eldest,  under  the  will,  and  as  heir  at  law,  took  a  fee  in  the  premisee  at  W.,  subject  to 
his  mother's  life  estate,  and  a  fee  in  the  copyhold  land  at  L. 

Thk  master  of  the  loUs  sent  the  following  ease  for  the  opinion  of  this  court, 
rhomas  Stephens  duly  made,  signed,  and  published  his  will,  which  was  duly 
attested  by  three  witnesses,  and  of  which  the  following  is  a  copy.  ^  This  is 
the  last  will  and  testament  of  Thomas  Stephens,  of  Tynemouth,  in  the  county 
of  Northumberland,  shipowner.  I  bequeath  to  my  dear  beloved  wife,  all  those 
houses  and  premises  in  the  township  of  Whitley,  with  all  plate  and  furniture ; 
100/.  per  annum  for  her  life,  and,  at  her  decease,  to  go  to  my  eldest  son  or 
surviving  sons ;  and  in  lack  of  sons,  to  daughters :  To  my  eldest  son,  Charles, 
*6761  ^  ^^^^^  ^^  copyhold  '^land  at  the  Links  and  the  Moor,  and  freehold 
-J  houses  at  Gullercoats ;  and  in  case  of  his  decease,  to  the  eldest,  and  so 
on  in  rotation ;  and  in  laek  of  sons,  to  daughters.  All  my  shipping,  and  other 
money  proper,  are  to  be  equally  divided,  share  and  share  alike,  among  the  re- 
maining children,  to  be  paid  them  when  they  arrive  at  the  age  of  21  years,  share 
and  share  alike,  their  mother  to  have  the  bringing  of  them  up,  until  they  arrive 
at  maturity ;  I  allow  for  the  same.  I  appoint  for  my  executors,  D.  S.,  of  Lon- 
don, J.  C,  of  Tjmemouth,  and  Z.  S.,  of  Whitley ;  and  the  said  Jane  Stephens.*' 
The  copyholds  were  duly  surrendered  to  the  use  of  the  will.  The  testator 
died,  leaving  Jane  Stephens,  his  widow,  and  Charles  Rutherford  Stephens,  his 
eldest  son  and  heir  at  law,  and  also  his  customary  heir.  The  question  was, 
what  estate  or  interest  Charles  Rutherford  Stephens,  the  eldest  son  and  heir  at 
law,  and.  customary  heir  of  the  testator,  took  under  his  will,  or  as  heir  at  law 
or  customary  heir,  in  the  copyhold  heuses  and  premises  in  the  township  of 
Whitley,  and  the  copyhold  lands  at  the  Links  respectively.  The  case  was  ar* 
guetl  in  last  Easter  term,  by 
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Hone^  for  the  plaintifi*.  There  are  two  sets  of  limitations  in  this  will,  one 
with  respect  to  the  houses  at  Whitley,  the  other  to  the  lands  at  the  Links.  The 
court  must,  in  this  case  look  at  the  whole  will,  inasmuch  as  the  objects  of  the 
testator's  bounty,  in  reference  to  his  personal  property,  are  called  ^  the  remain* 
ing  children,"  but  whether  those  remaining  children  were  intended  to  consist 
of  sons  and  daughters,  or  daughters  only,  cannot  be  discovered,  till  the  court 
points  out  those  who  are  to  take  under  the  previous  devises  of  the  realty.  The 
testator  first  devises  to  his  wife  for  life,  and  after  her  *death,  to  his  eldest  rm^^^ 
son  or  surviving  sons ;  and  in  lack  of  sons,  to  daughters.  This  is  as  to  ^ 
the  houses  at  Whitley.  Then,  as  to  the  lands  at  the  Links,  he  devises  them 
first  to  his  eldest  son,  Charles,  and  in  case  of  his  decease,  to  the  eldest,  and  so 
on  in  rotation ;  and  in  lack  of  sons,  to  daughters.  The  difficulty  arises  from 
the  introduction  of  the  words  *'  eldest  son  or "  in  the  devise  of  the  Whitley 
premises.  If  those  words  are  rejected,  the  whole  will  is  rendered  intelligible, 
and  the  ambiguity  which  otherwise  occurs  as  to  the  personalty,  will  be  avoided, 
by  giving  aU  the  sons  a  vested  interest  as  joint-tenants  for  life,  for  there  are  ncvt 
any  woHs  of  limitation  or  inheritance  added  to  the  devise  of  this  or  the  Links 
property.  If,  however,  the  court  should  consider,  that  no  incongruity  arises  hf 
retaining  the  words  **  eldest  son  or,*'  then  the  limitation  over  to  the  eldest  son 
or  surviving  sons,  will  be  a  contingent  remainder  in  favour  of  the  eldest,  if  liv- 
ing at  the  death  of  his  mother,  or  if  dead,  then  of  such  other  sons  as  may  sur- 
vive their  mother  and  eldest  brother ;  and  this  being  copyhold,  the  contingent 
remainder  cannot  be  destroyed  by  the  act  of  the  particular  tenant  and  the  re- 
versioner. As  to  the  land  at  the  Links,  it  is  clear  the  testator  meant  that  all 
his  sons  should  take  for  life  in  succession.  Lord  Douglas  v.  Chalmer^  2  Yes. 
jun.  501,  is  an  authority  to  show,  that  the  words  '*  in  case  of  his  decease,"  are 
to  be  considered  as  tantamount  to  "at,  or  from  his  decease:"  and  this  case  was 
recognised  in  Webster  v.  HaleSf  8  Yes.  410.  The  result  is,  that  the  eldest  son 
takes  a  vested  interest  for  life,  jointly  with  the  other  sons,  in  the  houses  at 
Whitley ;  and  as  to  the  lands  at  the  Links,  all  *the  sons  take  in  succes-  r«ei^ 
sion  for  life.  The  reversion  in  fee  as  to  each  estate,  is  admitted  to  be  ^ 
in  the  eldest  son. 

Sugden^  contriL,  contended,  that  the  heir  at  law  took  a  fee  in  the  houses,  sub- 
ject to  the  life-estate  of  his  mother,  and  a  fee  in  the  lands  at  the  Links.  The 
gifts  are  substitutionary.  The  testator  meant  that  the  eldest  son  should  take ; 
but  if  he  died  before  Uie  testator,  then  that  the  next  should  be  substituted  for 
him.  Then,  at  the  testator's  death,  it  would  be  finally  decided,  and  the  then 
eldest  son  would  take  the  fee,  and  the  other  devises  over  would  be  altogether  at 
an  end.  In  construing  a  will,  when  the  only  question  is  to  ascertain  the  inten- 
tion of  the  testator,  there  is  no  case  which  says  that  there  is  any  distinction  be- 
tween real  and  personal  property.  In  Ibrth  v.  Chapman^  1  P.  Wms.  063,  the 
case  turned  on  a  settled  rule  of  law.  Here,  the  devise  is  both  of  personal  and 
real  property ;  and  the  authorities,  as  to  the  construction  of  such  a  will,  with 
respect  to  personal  property,  are  decisive.  The  words  **  in  case  of  his  decease," 
must  mean,  in  case  of  his  decease  in  the  lifetime  of  the  testator.  LowfieXd  v. 
Stoneham^  2  Str.  1261 ;  Webster  v.  Hales,  8  Yes.  jun.  410;  Doe  v.  Sparrow, 
13  East,  350.  These,  therefore,  are  authorities  to  show,  that  the  court  ought, 
in  this  case,  as  to  the  real  property  also,  to  come  to  the  same  conclusion.  The 
bequest  to  the  remaining  children  is  strong,  to  show  what  the  testator's  inten- 
tion was ;  for  it  must  be  ascertained  at  his  death  who  they  were,' and  they  must 
be  the  children  who  at  that  period  remained,  exclusively  of  the  eldest  son,  who 
*was  to  have  the  lands.  But  if  it  could  be  supposed,  that  the  testator  r^^^jo 
intended,  that,  afler  this,  these  children  were  also  to  take  the  lands  in  ^ 
succession,  it  would  interfere  with  this  devise,  and  make  it  altogether  unintelli- 
gible. Either,  therefore,  the  eldest  son  takes  a  fee  under  the  will,  or  he  takes 
an  estate  for  life  under  the  will,  with  the  reversion  in  fee,  as  heir  at  law ;  the 
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other  gifts  being  sufaetitQtionary  and  at  an  end,  on  the  erent  of  his  surviving  his 
father. 

Hont^  in  reply.  As  to  LowfieU  v.  Sinmhamf  the  only  point  stated  by  the 
books  to  have  been  ruled  in  that  case  is,  that  parol  evidence  cannot  be  admitted 
to  contradict  a  will  in  which  a  testator's  intention  is  clearly  expressed.  In 
Webster  v.  HaleSf  the  master  of  the  rolls  distinguished  the  devise  from  Lord 
DougUu  V.  Chtdnur.  And  although  he  determined  the  last  bequest,  which 
was  in  the  same  terms  with  that  case,  contrary  to  it,  he  did  it  only  on  the 
ground,  that  it  was  found  in  company  with  two  prior  devises  which  were  clearly 
distinguishable.  In  the  case  of  Doe  v.  Sparrow^  there  were  other  words,  viz., 
^*  in  case  my  son  and  daughter  shall  both  be  dead  at  the  time  of  my  deeease^^* 
which  were  much  relied  on  by  the  court  in  giving  judgment  That  case  is, 
therefore,  very  distinguishable  from  the  present,  for  here  the  testator  expressly 
gives  the  Whitley  premises  over  to  his  eldest  son,  or  surviving  sons,  at  the  de- 
cease of  the  mother,  thereby  himself  marking  out  the  time  at  which  the  devise 
over  was  to  take  effect ;  and  the  decision  in  Lord  Dougian  v.  Chdlmer  has  put 
the  construction  contended  for  upon  the  words  "  in  case  of  his  decease ''  in  the 
devise  of  the  lands  at  the  Links.  Cur»  adv.  tmlt. 

*6791       *'^^^  following  certificate  was  afterwards  sent. 

•^  The  best  opinion  that  we  can  form  on  so  obscurp  a  will  is,  that  under 
the  will  and  as  heir  at  law,  Charles  Rutherford  Stephens  takes  a  fee  in  the  copy- 
hold houses  and  premises  in  the  township  of  Whitley,  subject  to  the  life  estate 
of  his  mother :  and  the  copyhold  lands  at  the  Links  in  fee. 

C.  Abbott. 
J.  Baylsy. 

6.  S.  HOLROTD. 

W.  D.  Bbst. 


BARKER  V.  RICHARDSON  and  Another. 

Whore  lighte  had  been  epgoyed  for  more  than  twenty  yean  contiguoua  to  land,  which  within  that 

Eeriod  bad  been  glebe  land,  but  was  conveyed  to  a  purchaser  under  the  55  G.  3,  c.  147,  it  waa 
eld  that  no  action  would  lie  against  such  purchaser  for  buildine  so  as  to  obstruct  the  lights,  in- 
asmneh  aa  the  rector,  who  waa  tenant  for  lifo,  oould  not  grant  the  easement,  and  therefore  no 
valid  grant  oould  be  presumed. 

Declaration  stated,  that  the  plaintiff  was  lawfully  possessed  of  a  messuage 
and  dwelling-house,  with  the  appurtenances,  in  the  city  of  Norwich,  in  which 
there  were  two  ancient  windows,  through  which  the  light  and  air  ought  to  enter, 
for  the  eonvenient  use  and  enjoyment  hereof;  yet  that  defendants,  well  know- 
ing the  piemises,  but  contriving,  dec,  unlawfully  and  injuriously  erected  and 
raised  a  certain  building,  near  to  the  said  windows,  by  means  whereof  the 
premises  of  the  plaintiff  were  darkened.  Plea,  not  guilty.  The  cause  was 
tried  before  Dallas,  C.  J.,  at  the  Norwich  Summer  assizes,  1820,  when  the 
following  facts  were  proved. 

The  plaintiff's  windows  had  existed  more  than  20  years.  The  defendants 
had  erected  the  building  which  occasioned  the  darkening  of  the  plaintiff's  win- 
*5801  ^^^*  ^^^^  ^^''  adjoining  land,  which  had  been  glebe  land,  *belonging 
-J  to  the  rectory  of  Saint  Edmund»  but  within  the  last  six  yean  had  l^en 
conveyed  in  exchange  to  one  John  Brereton,  by  the  then  rector,  with  the  con- 
sent of  the  bishop  and  patron,  under  the  authority  of  the  55  Geo.  3,  c.  147, 
and  by  Brereton  conveyed  to  defendants.  It  was  objected,  on  the  part  of  the 
defendants,  that  although,  after  an  uninterrupted  possession  of  an  easement  for 
20  years,  the  law  will,  in  ordinary  cases,  presume  a  grant,  yet  that  rule  ex- 
tended only  to  those  cases  where  the  presumed  grantor  was  capable  of  making 
a  grant.  In  this  case,  the  rector,  who  was  a  mere  tenant  for  life,  had  no  power 
to  make  such  grant,  and  therefore  length  of  time  could  not  operate  against  him, 
who  was  not  seised  of  any  estate  of  inheritance.     Daniel  v.  Norths  1 1  Eaat« 

VOL.  VI.  T7 
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372 ;  2  Saand.  175,  note  {e ;)  Rayner  on  Tithes,  vol.  ii.  548,  were  cited.  Dal- 
las, C.  J.,  directed  the  jury  to  find  a  verdict  for  the  plaintiff,  reserving  liberty 
to  the  defendants  to  move  to  enter  a  nonsuit,  if  the  coon  should  be  of  opinion 
that  20  years*  possession  was  not  sufficient,  under  the  circumstances  of  this 
case,  to  entitle  the  plaintiff  to  maintain  this  action.  A  rule  nisi  having  been 
obtained  by  Blossei^  Seijt.,  in  last  Michaelmas  term, 

Scarleitf  Itrth,  Serjt.,  and  Coapeff  now  showed  cause.  A  grant  is  not  ne- 
cessary to  entitle  a  man  to  build  upon  his  own  land.  The  right  to  light  or  wa- 
ter is  acquired  by  use.  If  a  mill  had  continued  for  50  3reaT8  erected  upon 
water  which  passes  through  glebe  land,  the  clergyman  surely  could  not  stop 
the  water  from  running  to  fiie  mill.  In  this  case  it  might  fairly  be  presumed, 
that  *the  house  was  built  upon  the  site  of  an  old  house,  existing  before  r«ggi 
the  restraining  statutes,  or  before  the  land  had  been  granted  to  the  church.  ^ 
The  case  o{  Daniel  v.  North  only  decided,  that  a  landlord  is  not  to  be  precluded 
by  presuming  a  grant  against  him,  without  evidence  of  his  actual  knowledge  of 
the  fact  of  the  light  having  been  put  out,  and  enjoyed  above  20  years  during 
the  occupation  of  the  opposite  premises  by  his  tenant.  A  rector,  too,  is  some- 
thing more  than  a  mere  tenant  for  life,  for  he  may  maintain  an  action  for  waste, 
the  gist  of  which  is  the  injury  done  to  the  inheritance ;  Com.  Dig.  tit.  WaUe; 
and  Lord  Coke,  Co.  Litt.  841  a,  even  states  it  as  a  doubtful  question,  in  whom 
the  fee  simple  of  the  glebe  is.  Assuming,  however,  that  the  parson  has  not  the 
fee  simple  of  the  glebe  in  him,  yet,  by  the  common  law,  he  is  invested  with 
nearly  all  the  powers  of  a  tenant  in  fee,  and  he  may  well  have  the  power  of 
granting  to  persons  the  liberty  to  build  upon  the  land  adjoining  to  the  glebe; 
and  if  the  rector  had  such  a  power,  it  may  be  presumed,  with  respect  to  a 
building  situated  in  the  middle  of  a  populous  city,  that  he  had  exercised  it  in  fa- 
vour of  those  who  had  had  the  uninterrupted  enjoyment  of  the  light  and  air  for 
20  years. 

Abbott,  C.  J.  I  am  of  opinion,  that  the  rule  for  entering  a  nonsuit  must  be 
made  absolute.  The  only  point  reserved  for  the  opinion  of  this  court  is,  in  ef- 
fect, whether  a  license,  if  presumed,  would  be  valid  in  law.  There  was  no 
evidence  at  the  trial,  from  which  the  jury  might  presume  that  this  was  an  an- 
cient house,  or  built  on  the  site  of  an  ancient  house,  or  that  the  window  was 
*there  before  the  adjoining  land  had  been  granted  to  the  church,  nor  was  r^ega 
that  point  ever  made.  Admitting  that  20  years*  uninterrupted  possession  ^ 
of  an  easement  is  generally  sufficient  to  raise  a  presumption  of  a  grant,  in  this 
case,  the  grant,  if  presumed,  must  have  been  made  by  a  tenant  for  life,  who  had 
no  power  to  bind  his  successor ;  the  grant,  therefore,  would  be  invalid,  and 
consequendy,  the  present  plaintiff  could  derive  no  benefit  from  it,  against  tliose 
to  whom  the  glebe  has  been  sold.  For  the  purchasers  bought  all  the  rights  be- 
longing to  the  land  at  the  time  of  sale.  I  am  therefore  of  opinion,  that  the  evi- 
dence in  this  case  was  not  sufficient  to  entitle  the  plaintiff  to  maintain  this  ac- 
tion.   The  rule,  therefore,  for  entering  a  nonsuit  must  be  made  absolute. 

Rule  absolute.* 

*  [See  YelT.  216  a,  in  naiU  ;  12  Msm.  Rep.  159 ;  1  Price,  27 :  11  Mod.  8 ;  1  Camp.  463.] 


MANFIELD  and  Another  v.  MAITLAND. 

Where  the  memorandttm  for  charter  stated  one  half  of  the  freight  to  be  paid  in  cash  on  nnloadiog 
and  right  delivery,  and  the  remainder  by  bill  on  London  at  tour  months*  date :  and  then,  after 
containing  stipulations  for  unloading,  dischareinjgf,  demurrage,  &.C.,  added,  *'tne  captain  to  be 
supplied  with  cash  for  the  ship's  use;*'  and,  in  pursuance  of  the  last  stipulation,  the  master 
drew  a  bill  on  the  freighters,  which  was  duly  accepted  and  paid :  Hdd,  that  this  waa  not  to  be 
considered  as  a  payment  of  freight  in  advance,  but  as  a  loan  to  the  owner  of  the  ship,  and  that 
(the  ship  haying  been  lost  on  her  homeward  voyage)  the  freighters  had  no  insurable  interest 
in  such  bill. 
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Assumpsit  on  a  policy  of  insurance  on  the  ship  Agenoria,  and  upon  all  kind 
of  goods,  ^.  from  Quebec  to  London.  By  a  memorandum  at  the  foot  of  the 
policy,  the  insurance  was  declared  to  be  on  a  bill  of  exchange  for  219/.,  drawn 
by  the  master  on  plaintiffs,  dated  Quebec,  3d  November,  1819.  Plea  general 
issue.  The  defendant  paid  the  premium  into  court.  At  the  trial  at  the  Guild- 
hall sittings  after  last  Easter  term,  before  Abbott,  G.  J.,  the  facts  appeared  to 
*5831  ^  **  follows.  'By  a  memorandum  of  charter-party,  dated  24th  June, 
-^  1819,  between  Mr.  John  Rattenbury  the  owner  and  the  plaintiffs,  it  was 
agreed  that  the  ship  should  proceed  from  London  to  Quebec,  and  there  take  on 
board  a  cargo  of  deals,  with  staves  for  broken  stowage,  and  with  them  proceed 
to  Bridgewater,  and  deliver  them  on  being  paid  freight  for  the  deals,  10/.  5«. 
per  hundred,  per  St.  Petersburg  standard  hundred,  and  for  the  staves,  6/.  per 
1000,  &;c.,  one  half  of  the  freight  to  be  paid  in  cash  on  unloading  and  right  de- 
livery of  the  cargo,  and  the  remainder  by  bill  on  London,  at  four  months'  date. 
Thirty  running  days  to  be  allowed  for  loading  and  discharging,  and  ten  days' 
demurrage  at  4/.  per  day.  Penalty  for  non-performance  800/.  The  captain  to 
be  supplied  with  cash  for  the  ship's  use.  In  pursuance  of  this  last  stipulation, 
the  master  drew  the  bill  of  exchange  in  question,  for  219/.,  value  received,  for 
the  use  of  the  ship  Agenoria,  on  the  plaintiffs,  which  was  duly  accepted  and  paid. 
The  ship  was  lost  in  her  homeward  voyage.  The  lord  chief  justice  was  of  opi- 
nion, that  the  plaintiffs  had  no  insurable  interest,  and  dhrected  a  nonsuit.  And  now 

Campbett  by  leave  moved  to  set  aside  this  nonsuit,  and  to  enter  a  verdict  for 
the  plaintiffs.  The  question  here  is,  whether  the  plaintiffs  had  an  insurable  in- 
terest. Here  the  plaintiffs  were  the  acceptors  of  the  bill  of  exchange  in  ques- 
tion, which  was  duly  paid  by  them  at  maturity.  And  this  distinguishes  the 
case  from  Tasker  v.  Scott,  6  Taunt.  234,  where  the  insurance  was  effected  by 
an  endorsee  of  the  bill.  The  real  point  is,  whether  this  is  to  be  considered  as 
a  loan  to  the  owners  of  the  ship,  or  as  a  part  payment  of  the  freight  in  ad 
*5841  ^^^^*  ^^  ^^®  latter,  then  it  is  a  mere  insurance  *on  freight.  Upon  look- 
-*  ing  at  the  whole  of  this  charter-party,  it  must  be  considered  as  substan- 
tially money  advanced  in  anticipation  of  freight.  The  freight  is  to  be  paid  one 
half  in  eash  on  unloading,  and  ihe  remainder  by  a  bill  at  four  months,  and  then 
comes  the  clause,  the  captain  to  be  supplied  with  cash  for  the  ship's  use.  It 
does  not  even  say  where,  or  by  whom,  or  on  what  terms  he  is  to  be  supplied. 
The  reasonable  construction,  however,  is,  that  he  is  to  be  supplied  by  the  char- 
terer who  was  to  deduct  it  from  the  freight  due.  In  De  SUvale  v.  KtnddlU  4 
M.  ii  S.  37,  a  similar  provision  was  made  in  the  charter-party,  and  the  money 
advanced  was  there  held  to  be  part  of  the  freight.  It  is  true  indeed,  that  the 
provision  b  there  in  a  different  part  of  the  charter-party,  which  was  a  formal 
instrument  under  seal.  Here  it  is  a  very  informal  and  loose  memorandum  for 
charter,  and  the  mere  alteration  of  the  position  of  a  clause  in  such  an  instru- 
ment ought  not  to  have  much  Weight.  This  then  must  be  considered  as  freight, 
Andrew  v.  Moorhouse,  5  Taunt.  435,  and  then  there  is  no  doubt  the  plaintiffs 
had  an  insurable  interest 

Abbott,  G.  J.  The  case  of  De  Silvaie  v.  KendaU  turned  upon  the  particu- 
lar words  of  the  instrument;  by  which  it  .was  provided,  that  the  freight  was  to 
be  paid  as  follows,  viz.:  One  hundred  and  twenty  pounds  British  sterling  for 
freight  of  the  outward  cargo  to  Maranham,  and  as  much  cash  as  may  be  found 
necessary  for  the  vessel's  disbursements  in  Maranham,  to  be  advanced  by  the 
freighter  to  the  ship-owner  when  required,  and  the  residue  of  such  freight  to 
be  paid  on  delivery  of  the  cargo  in  Liverpool.  So  that,  in  that  case  it  appears, 
*5851  *^^^^  ^^  instrument  was  studiously  framed,  so  as  to  make  the  freighter 
^  lose  the  money  advanced  by  him,  unless  the  owner  reaped  the  benefit 
by  the  ship's  coming  home  safe.  The  present  charter-party,  however,  is  in  a 
very  different  form.  It  is  undoubtedly  competent  for  the  owner  to  make  such 
a  stipulation  as  that  in  De  SUvale  v.  KendaU.  But  if  he  does  so,  it  is  his  duty 
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to  take  care  that  it  is  inserted  in  clear  and  explicit  words  in  the  charter-partj, 
that  the  money  advanced  shall  he  an  advance  in  part  payment  oi  the  froight. 
As  there  are  no  such  words  in  this  instrument,  I  cannot  consider  these  ad- 
vances as  a  part  payment  of  the  freight ;  for  in  so  doing,  I  might  he  making  a 
new  contract  hetween  the  owner  and  the  freighter,  to  which  the  latter  might 
object  These  stipulations  are  by  no  means  uncommon ;  for  the  owner  of  a 
ship  frequently  has  no  agent  at  the  port  of  loading,  but  the  freighter  always  has, 
and  therefore,  naturally  enough,  stipulates  to  advance  money  to  the  owner, 
which,  upon  the  ship's  safe  arrival,  is  as  naturally  in  practice  deducted  from 
the  freight.  There  is,  however,  in  this  charter-party,  a  total  absence  of  any 
expression  implying  that  this  money  advanced  shall  be  part  of  the  freight.  If 
80,  the  owner  is  liable  for  it  to  the  freighter  as  for  a  debt,  and  the  latter  has  not 
any  insurable  interest,  and  in  that  case  the  nonsuit  is  ri^t 

Bayley,  J.  I  am  of  the  same  opinion.  If  the  memorandum  of  charter- 
party  in  this  instance  had  clearly  expressed,  that  the  money  advanced  should 
be  in  part  payment  of  the  freight,  then  it  would  follow,  that  the  loss  of  the  ship 
would  produce  a  loss  of  the  money  advanced  to  the  freighter,  and  he  would 
have  an  insurable  ^interest  in  it.  But,  if  that  be  not  so,  and  it  be  only  r^egg 
a  loan  by  the  freighter,  he  would  have  no  insurable  interest,  having  a  ^ 
remedy  against  the  owner  for  the  debt.  Now,  if  it  had  been  the  intention  of 
(he  parties,  that  it  should  be  a  part  payment  of  the  freight,  one  would  naturally 
have  expected  that  the  memorandum  of  charter-party  would  have  been  differ- 
ently worded.  The  clause  which  speaks  of  these  advances  is  altogether  silent, 
as  to  the  terms  of  the  supply,  or  the  person  by  whom  it  is  to  be  made.  In  fact, 
it  comes  to  no  more  than  this,  a  stipulation  that  money  shall  be  advanced  to  the 
captain  for  the  ship's  use.  In  the  previous  part  of  the  instrument,  there  is  an 
express  stipulation  as  to  the  manner  in  which  the  freight  is  to  be  paid,  but  it  is 
altogether  silent  as  to  any  deduction  for  the  advances  from  the  freight.  The 
stipulation  is,  that  one  half  of  the  freight  shall  be  paid  in  cash  on  unloading, 
and  the  remainder  by  a  bill  on  London  at  four  months'  date.  Now  instead  of 
this,  there  would  have  been  added,  '*  deducting  thereout  the  money  previously 
advanced,"  if  such  deduction  had  been  intended  to  be  made.  It  seems  to  me, 
therefore,  that  in  the  absence  of  any  such  stipulation,  this  was  money  to  be  ad- 
vanced as  a  loan  by  the  freighter,  which  he  might,  in  case  freight  was  after- 
wards earned,  deduct  from  the  freight,  but  for  which,  if  no  freight  was  earned, 
he  had  still  his  remedy  over  against  the  owner,  and  in  that  case  it  is  admitted, 
he  had  no  insurable  interest. 

HoLROTD,  J.  In  this  case,  the  money  advanced  was  money  paid  by  the 
freighter  for  the  benefit  of  the  owner,  which  would  constitute  a  debt  due  from 
the  owner.  Now  we  ought  not  to  construe  this  instrument  so  as  to  *alter  r»Rg» 
this  state  of  things,  unless  we  can  very  clearly  collect  from  it,  that  such  ^ 
was  the  intention  of  the  parties,  and  as  that  cannot  be  done  here,  the  natureof 
the  supply  and  the  rights  of  the  parties  ought  to  remain  the  same,  whether  the 
ship  earns  freight  or  not,  and  we  cannot  construe  the  instrument,  as  stipulating 
that  the  money  advanced  was  to  be  deducted  from  the  freight  without  makii^  a 
new  contract  for  the  parties.  It  seems  to  me,  that  the  case  of  De  SUvale  v. 
Kendall  is  directly  against  the  plaintiff.  There  Uie  parties  agreed,  that  the 
freight  should  be  paid  in  a  particular  manner,  and  the  money  advanced  there, 
was  stipulated  to  be  part  of  the  freight,  and  Lord  Ellbnborovoh's  judgment 
proceeded  on  that  ground,  for  he  says,  that  it  is  competent  for  the  parties  to  co- 
venant by  express  stipulations,  in  such  manner  as  to  control  the  general  opera- 
tion of  law,  and  he  then  puts  the  case,  whether  the  parties  had  not  so  covenanted 
by  the  stipulations  of  the  charter-party  there,  and  the  words  of  Dampier,  J.,  are 
very  strong,  for,  af\er  stating  that  it  had  been  argued  from  the  words  of  the 
charter-party  there,  that  as  much  cash  as  might  be  found  necessary  for  the  ves- 
sel's disbursements  in  Maranham,  to  be  advanced  by  the  plaintiff  to  the  defend- 
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ant,  imported  a  lonn  of  money  and  not  a  payment  of  freight ;  he  adds,  **  and  if 
those  words  stood  alone  unexplained  by  the  other  part  of  the  clause,  I  should 
have  thought  they  might  have  been  subject  to  such  a  construction.*'  Now  here 
they  do  stand  alone  and  unexplained.  That  case  therefore  fortifies  our  decision 
in  Uie  present  case.     I  think,  therefore,  the  nonsuit  was  right. 

Rule  refused. (a) 

(a)  Best,  J.,  was  absent  from  indisposition. 


*588]       DOE  on  the  Demise  of  HALL  and  Another  v.  BENSON. 

Upon  a  parol  demise,  rent  to  take  place  from  the  following  "  Lady-day,  evidence  of  the  custom 
of  the  country  is  admissible  to  show  that  by  *'  Lady-day"  the  parties  meant  "  Old  Lady-day." 

Ejectmbnt  for  certain  premises  at  Weston,  in  the  county  of  Lincoln.  At 
the  trial  at  the  last  Lincoln  assizes,  before  the  lord  chief  baron,  it  appeared 
that  the  defendant  had  hired  the  premises  in  question  in  December,  1818,  at 
three  guineas  a  year  rent,  to  take  place  from  the  following  Lady-day ;  the  notice 
to  quit  was  served  on  the  9th  of  October,  1810,  to  quit  on  the  old  Lady-day 
following  :  evidence  was  given  to  show,  that  the  general  custom  of  the  country 
in  reserving  rents,  was  to  reserve  thera  from  old  Lady-day ;  the  jury,  under  the 
direction  of  the  lord  chief  baron,  found  a  verdict  for  the  lessors  of  the  plaintiff. 
Clarke^  in  last  Michaelmas  term,  having  obtained  a  rule  nisi  for  a  new  trial. 

Header  (  Vaughan^  Seijt.,  was  with  him)  showed  cause,  and  contended  that 
the  custom  of  the  country  was  properly  admitted  in  evidence,  to  expUiin  the 
original  agreement.  The  expression,  Lady-day,  is  ambiguous,  it  may  mean 
either  new  Lady-day  or  old  Lady-day,  and  he  referred  to  Furley  dem.  The 
Mayor  of  Canterbury  v.  Woodj  Runnington  on  Ejt.  112;  1  Esp.  N.  P.  G. 
198,  S.  C.  In  Doe  v.  Lea^  HE.  312,  the  letting  was  by  deed,  which  dis- 
tinguishes that  case  from  the  present. 

Clarke^  contrd.  Lady-day  is  not  an  ambiguous  expression,  for  ever  since 
«')891  ^^  ^^  ^^  parliament  for  altering  *the  style,  it  has  been  fixed  by  law  to 
-^  mean  the  25th  of  March,  there  was  therefore  no  grround  for  admitting 
the  evidence  of  the  custom.  If,  indeed,  the  original  agreement  had  been,  that 
the  rent  should  be  reserved,  **  from  Lady-day,  according  to  the  custom  of  the 
country,*'  it  would  have  been  different 

Abbots,  G.  J.  The  real  question  in  this  case  is,  what  the  parties  meant 
when  they  used  the  expression.  Lady-day,  in  their  original  agreement ;  and 
whether  we  are  at  liberty  to  ascertain  that  by  extrinsic  evidence.  In  Doe  d, 
Spieer  v.  Lea^  the  letting  was  by  deed,  and.  the  rule  of  law  is,  that  evidence  is 
not  admissible  to  explain  a  deed.  Now  reading  the  deed  in  that  case«  as  law- 
yers, the  court  could  not  but  consider  Lady-day  there  as  meaning  new  Laldy- 
day.  But  in  the  nisi  prius  cane  of  Furley  dem.  Mayor  of  Canterbury  v. 
Wood^  which  was  cited  there,  and  not  disapproved  of,  where  the  letting  was  by 
parol,  evidence  of  the  custom  of  the  country  was  admitted, by  Lord  Kenyon.  I 
think  that  was  a  correct  decision ;  and  I  am  therefore  of  opinion  that,  in  this 
case  also,  the  evidence  of  the  custom  of  the  country  was  properly  admitted,  and 
that  the  verdict  was  right. 

Batley,  J.  This  is  the  case  of  a  letting  by  parol,  and  the  question  is,  what 
was  the  meaning  of  the  parties,  when  they  used  the  word  Lady-day.  In  com- 
mon parlance,  it  is  an  equivocal  term,  where,  therefore,  there  is  a  custom  in  the 
country  respecting  it,  I  think  it  ought  to  be  considered  as  used  prim&  facie  con- 
sistently with  that  custom.  I  think,  therefore,  that  the  evidence  was  receivable, 
and  that  the  case  was  properly  left  to  the  jury. 

*5901       ^HoLROYD,  J.     I  am  of  the  same  opinion.     The  case  of  Doe  v.  Lea 

^  was  decided  upon  a  principle  of  law,  not  applicable  to  this  case.     For 

there  the  letting  was  by  deed,  which  is  a  solemn  instrument,  and  therefore  parol 

8F 
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evidence  was  inadmissible  to  explain  the  expression  Lady-day,  there  used,  ereD 
supposing  that  it  was  equivocal.  But  that  principle  does  not  apply  to  the  pre- 
sent case,  where  the  letting  being  by  parol,  the  party  is  at  liber^  to  explain  the 
words  used,  by  evidence  of  the  custom  of  the  country.  The  verdict  Uierefore 
is  right* 

Rule  discharged. 
m 

CROFT  and  Another  t;.  AXISON. 

Where  the  plaindfis  hired  •  chariot  for  the  dajr,  appointed  the  coachman,  and  furnished  the 
horses :  Hdd,  that  they  were  properly  described  as  owners  and  proprietors  of  it,  in  a  declara- 
tion against  a  defendant  for  an  accident  arising  from  his  senrant^s  negligence  in  driving  against 
the  chariot. 

Held^  also,  that  where  defendant's  servant  wantonly,  and  not  in  order  to  execute  his  master** 
orders,  strikes  the  plaintiffs*  horses,  and  thereby  produces  the  accident,  his  master  is  not  liable ; 
but  where,  in  the  course  of  his  employment,  he  so  strikes,  although  injudiciously,  his  master 
is  liable. 

The  declaration  stated,  that  the  plaintiffs  were  the  owners  and  proprietors  of 
a  certain  chariot,  then  lawfully  being  and  standing  in  a  certain  public  highway, 
and  that  the  defendant  was  possessed  of  a  certain  coach  and  horses,  under  the 
care  and  government  of  a  servant,  who  was  then  driving  the  same  along  the 
highway ;  and  that  the  defendant,  by  his  said  servant,  so  carelessly  and  im- 
properly drove,  governed,  and  directed  his  said  coach  and  horses,  that,  by  the 
carelessness,  negligence,  and  improper  conduct  of  the  defendant,  by  his  servant, 
one  of  the  fore-wheels  of  the  coach  struck,  and  damaged  the  said  chariot.  Plea, 
general  issue.  At  the  trial,  it  appeared  that  the  plaintiffs,  who  were  livery- 
stable  keepers,  had  hired  the  chariot  for  the  day  of  Messrs.  Lamben  *and  p^gg . 
Bryant,  who  were  coachmakers.  The  plaintiffs  fiimished  the  horses,  ^ 
and  appointed  the  coachman,  and  then  let  it  out  to  sn  individual  for  the  day.  It 
was  stated  in  evidence,  that  the  cause  of  the  accident  arose  from  the  defendant's 
coachman  striking  the  plaintiffs'  horses  with  his  whip,  in  consequence  of  which 
they  moved  forward,  and  the  chariot  was  overturned.  At  the  time  when  the 
horses  were  struck,  the  two  carriages  were  entangled.  The  lord  chief  justice, 
at  the  trial,  left  it  to  the  jury  to  determine,  whether  the  carriages  had  become 
entangled  from  the  moving  of  the  horses  of  the  plaintiffs,  which,  previously  to 
the  accident,  were  standing  still  and  without  a  driver,  and  he  directed  them  to 
find  for  the  defendant,  in  case  they  thought  so,  and  that  the  whipping  by  the 
defendant's  eoachman  was  for  the  purpose  of  extricating  himself  from  that 
situation.  But  he  directed  them  to  find  for  the  plaintiffs,  in  case  they  were  of 
opinion,  that  the  entangling  arose  originally  from  the  fault  of  the  defendant's 
coi^chman.     The  jury  found  a  verdict  for  the  plaintiffs.     And  now 

Scarlett  moved  for  a  new  trial.  First,  the  plaintiffs  cannot  properly  be  called 
the  owners  and  proprietors  of  the  chariot,  having  only  hired  it  of  the  real  pro- 
prietors for  one  day ;  and  if  any  but  the  real  proprietors  can  be  so  called,  the 
individual  actually  using  the  carriage  at  the  time,  might  be  much  more  property 
called  so  than  the  present  plaintiffs.  Secondly,  the  injury  arose  from  the  act 
of  the  defendant's  coachman,  in  whipping  the  plaintiffs'  horses ;  now  that  was 
a  wanton  act  on  his  part,  for  which  he  himself,  and  not  his  master,  would  be 
liable ;  and  the  declaration  which  charges,  that,  by  the  carelessness,  negligence, 
and  improper  conduct  of  the  defendant's  *servant,  the  accident  happened,  r^^oo 
is  not  supported  by  the  proof  of  a  wanton  act.  ^ 

Per  Curiam.  As  to  the  first  point,  it  has  never  been  supposed  that  a  mere 
passenger  in  a  carriage  can  be  considered  as  the  owner  and  proprietor,  so  as  to 
be  entitled  to  bring  this  action.  The  plaintiffs,  however,  are  something  more, 
for  they  have  not  only  hired  the  chariot  for  the  day,  but  have  appointed  the 
coachman  and  furnished  the  horses.  They  may,  therefore, *be  considered,  for 
the  purposes  of  this  declaration,  as  the  owners  and  propric;tors  of  the  chariot  * 
*  [See  13  Mass.  Rep.  391,  BaynUm  v.  Turner.] 
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As  to  the  second  point,  the  distinction  is  this  :  if  a  servant  driving  a  carriage, 
in  order  to  effect  some  purpose  of  his  own,  wantonly  strike  the  horses  of 
another  person,  and  produce  the  accident,  the  master  will  not  be  liable.  But 
if,  in  order  to  perform  his  master's  orders,  he  strikes  but  injudiciously,  and  in 
Older  to  extricate  himself  from  a  difficulty,  that  will  be  negligent  and  careless 
conduct,  for  which  the  master  will  be  liable,  being  an  act  done  in  pursuance  of 
the  servant's  employment*  The  case,  therefore,  has  been  properly  left  to  the 
jury. 

Rule  refused,  (o) 

(a)  See  Maemanu*  y.  CrkhUt,  1  East,  106 ;  \fi9weher  v.  Nmdttrmn,  1  Taunt.  568 ;  NukBlUim 
V.  Moufuey,  15  East,  384.] 

m 

STURDY  r.  HENDERSON. 

A  promissory  note,  payable  two  months  after  sight,  requires  a  stamp  appropriated  to  a  note  pajr- 
able  more  than  60  days  after  sight,  or  two  months  after  date,  date  and  sight  not  being  m  this 
ease  synonymous. 

Assumpsit  upon  a  promissory  note,  dated  July  7,  1818,  for  400/.,  payable 
two  months  after  sight  to  S.  B.  J.  or  order.  Plea,  general  issue.  At  the 
*5931  ^^  *before  Abbott,  C.  J.,  at  the  last  Guildhall  sittings,  the  note,  when 
^  produced,  appeared  to  be  upon  a  six  shillings  stamp.  It  was  objected, 
that  this  was  a  promissory  note  for  the  payment  of  money  at  a  time  exceeding 
two  motUfu  after  date^  or  sixty  days  cfter  sights  and  that  it  required  a  stamp, 
of  8«.  6(/.  The  learned  judge,  being  of  that  opinion,  directed  a  nonsuit.  And 
now 

Marryatt  moved  for  a  rule  nisi  to  set  this  nonsuit  aside.  And  he  contended, 
that,  in  a  promissory  note  like  this,  sight  and  date  are  synonymous,  for  no  place 
is  fixed  upon  in  the  note  where  it  is  to  be  presented  for  sight ;  and  therefore 
the  two  months  must  be  calculated  from  the  date.  If  so,  the  stamp  is  quite 
sufficient ;  for  although  undoubtedly  it  is  a  note  payable  more  than  sixty  days 
after  sight,  yet  it  is  not  payable  more  than  two  months  after  date. 

Per  Curiam.  This  is  a  note  payable  more  than  two  months  after  date ;  for 
the  two  months  after  sight  do  not  begin  to  run  from  the  day  of  the  date,  but 
from  the  day  of  the  note  being  presented  for  sight,  and  that  is  the  practice  in 
bank  post  bills.     This  rule,  must,  therefore,  be  refused. 

Rule  refused. 


•594]  •TENNANT  v.  MACKINTOSH. 

Where  a  return  cargo  belonging  to  plaintiff  had  been  consigned  by  the  defendont  to  B.  and  W., 
to  be  hdd  at  the  orders  ^defendant,  who  had  a  lien  on  it,  and  such  cargo  had  i:een  sold  by  B» 
and  W.,  and  the  lien  satisDedi  HeU,  that  the  plaintiff  could  not  consider  B.  aM  W.  as  de-^ 
fondant's  agents,  so  as  to  entitle  him  to  maintain  money  had  and  received  against  :he  defend- 
ant for  the  balance  remaining  in  the  hands  of  B.  and  W. 

Assumpsit.  The  declaration  contained  several  special  counts  upon  the  '*4>nf^ 
tract  between  the  parties ;  and  also  a  count  for  money  had  and  received.  XL 
the  trial  at  the  last  Westminster  sittings  before  Abbott,  C.  J.,  it  appeared  that 
the  plaintiff  had  sent  out  goods  to  be  sold  by  the  defendant,  at  Calcutta,  with* 
directions  to  remit  the  proceeds  either  in  specie,  or  in  a  return-cargo,  the  nature* 
of  which,  and  the  prices  to  be  given  for  the  articles  were  particularly  pointed 
out  by  a  letter  of  instructions.  The  retum-caigo,  which  was  sent,  did  not  cor- 
respond with  these  instructions,  but  the  plaintiff  did  not  repudiate  it  within  a 
reasonable  time.  That  question  was  left  to  the  jury.  It  appeared,  however, 
that  the  retuin-cargo  had  been  consigned  to  Messrs.  Blanchard  and  Wilson, 
who  were  desired  to  sell  and  to  hold  the  proceeds  to  the  order  of  Mackintosh, 
the  latter  having  a  lien  upon  the  cargo  to  the  amount  of  about  4000/..  BianchanL 
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and  Wilson  accordingly  sold  the  caifo,  and  paid  thereout  the  money  due  to  the 
defendant.  The  residue,  amounting  to  415/.  remained  in  their  hands,  and  was 
admitted  to  be  due  to  the  plaintiff.  A  yerdict  having  been  found  for  the  de- 
fendant generally. 

The  Soliciior-Ctener(d  now  moved  to  enter  a  verdict  for  the  plaintiff,  for  the 
sum  of  415/.,  upon  the  count  for  money  had  and  received ;  and  he  contended 
that  the  cargo  having  been  consigned  to  Blanchard  and  Wilson,  to  be  held  by 
them  at  the  orders  of  the  defendant,  they  *must  be  considered  as  his.  r»Kg^ 
agents,  and  then  the  money  in  their  hands  was,  in  point  of  law,  money  ^ 
had  and  received  by  Mackintosh,  to  the  use  of  the  plaintiff. 

Per  Curiam,  It  does  not  appear  from  the  circumstances  in  this  case,  that 
Blanchard  and  Wilson  are  so  far  identified  with  the  defendant,  as  that  the 
money  in  their  hands  can  be  considered  as  money  had  and  received  by  the 
defendant  They  are,  in  fact,  the  agents  of  both  parties ;  of  the  defendant,  for 
the  purpose  of  protecting  his  lien  upon  the  cargo,  and  of  the  plaintiff  for  the 
purpose  of  paying  over  the  remainder  of  the  proceeds  after  the  defendant*8  lien 
has  been  satisfied.  There  is  therefore  no  ground  for  entering  a  verdict  for  the 
plaintiff  for  415/.,  his  remedy  for  that  being  against  Blanchard  and  Wilson. 

Rule  refused. 


SAUNDERS  t;.  WAKEFIELD. 

By  the  4th  section  of  statute  of  frauds,  an  agreement  to  pay  the  debt  of  another  must,  in  order  lo 
give  a  cause  of  action,  be  in  writing,  and  must  contain  the  conaideratton  for  the  promise  as  weQ 
as  the  promise  itself,  and  parol  enidence  of  the  consideration  is  inadmissible. 

Declaration  stated,  that  a  certain  action  had  been  commenced  by  the  plain- 
tiff against  one  William  Pitman,  in  the  Court  of  King^B  Bench,  for  the  recovery 
of  15/.,  the  amount  of  a  bill  of  exchange,  drawn  by  the  said  W.  Pitman,  upon 
one  Thomas  Michmen,  payable  to  the  order  of  the  plaintiff,  and  then  due  and 
unpaid ;  which  action,  at  the  time  of  the  making  of  the  promise  of  the  defend- 
ant thereinafter  mentioned,  was  depending  in  the  said  court,  whereof  the 
defendant  had  notice;  and  thereupon,  in  consideration  of  the  premises, 
*and  that  plaintiff,  at  the  request  of  the  defendant,  would  cease  to  tma^ 
prosecute  the  said  action  against  the  said  W.  Pitman,  and  would  stay  ^ 
all  further  proceedings  therein,  defendant  undertook  to  pay  the  plaintiff  the 
amount  of  the  bill  of  exchange.  Averment,  that  plaintiff  did  cease  to  prosecute 
the  said  action,  and  had  from  thence  ceased  all  further  proceedings  therein 
against  the  said  W.  Pitman,  wiiereof  the  defendant  had  notice.  Breach,  tliat 
the  defendant,  although  often  requested,  had  not  paid  the  bill  of  exchange* 
Plea,  that  the  said  promise,  in  the  declaration  mentioned,  was  a  special  promise 
for  the  debt  of  another  person,  to  wit,  the  said  W.  Pitman,  and  that  no  agree- 
ment, in  respect  of  or  relating  to  the  said  supposed  cause  of  action  in  the  decla- 
ration mentioned,  or  any  memorandum  or  note  thereof,  wherein  the  considera- 
tion for  the  said  special  promise  was  stated  or  shown,  was  in  writing,  or  was 
signed  by  the  defendant,  or  by  any  other  person  by  him  thereunto  lawfully 
authorized.  Replication,  that  an  agreement  in  respect  of  and  relating  to  tlie 
said  cause  of  action  in  the  declaration  mentioned,  and  whereby  the  defendant 
engaged  to  pay  the  said  bill  of  exchange,  drawn  by  the  said  W.  Pitman,  in 
iavour  of  the  plaintiff  as  aforesaid,  was  in  writing,  and  was  signed  by  the  said 
defendant,  and  was  in  the  words  following,  that  is  to  say,  «*Mr.  Wakefield  will 
engage  to  pay  the  bill  drawn  by  Pitman,  in  favour  of  Stephen  Saunders.**  To 
this  there  was  a  general  demurrer  and  joinder. 

Mannings  in  support  of  the  demurrer.  The  question  raised  upon  these 
pleadings,  depends,  in  a  great  measure,  on  the  case  of  Wain  v.  Warlttn^  5  East, 
iO.  But  it  is  said,  that  Moubts  have  been  entertained  as  to  the  au-  r»eA>v 
thority  of  that  case ;  and  all  the  objections  to  it  are  collected  together  in  ^ 
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PhilHppM  V.  Bateman^  16  East,  370.  The  first  case  there  referred  to,  as  over- 
ruling it.  is  Ex  parte  MineU  14  Ves.  190,  where,  andoubtedly,  the  expressinns 
used  by  (he  lord  chancellor  are  strong.  But  in  that  case  there  was  a  constde 
ration  implied  from  the  words  of  the  instrument,  viz.,  the  lending  of  money  in 
future,  by  Gurney  and  Co.  So,  in  Ex  parte  Gardom^  15  Ves.  286,  also,  a 
consideration,  viz.,  the  furnishing  twist  to  Tapp,  is  to  be  implied.  Stadt  v.  ZfV/, 
9  East,  348.  In  Fbwle  v.  Freeman^  9  Ves.  351,  and  Cotton  v.  Zee,  2  Bro.  Ch. 
Rep.  564,  the  whole  contract  appeared  on  the  face  of  the  written  instrument ; 
and  in  Egerton  v.  Mathews,  6  East,  307,  the  consideration  also  appeared  in 
the  written  agreement.  Now  these  are  all  the  cases  cited,  as  impeaching  the 
authority  of  Wain  v.  Warltera,  and  it  is  clear,  that  in  all  uf  them  there  was  a 
consideration  for  the  promise  stated  in  writing,  as  well  as  the  promise  itself. 
Those  decisions  cannot,  therefore,  be  considered  as  overruling  it.  In  Oaunt  v. 
Hill,  1  Starkie,  10,  Lord  Ellrnbobouoh,  at  a  subsequent  period,  considered  its 
authority  as  valid.  The  real  question  is,  whether  the  word  agreement,  in  the 
29  Car.  2,  c.  3,  s.  4,  means  only  the  promise  of  the  party  sought  to  be  chaiged, 
or  the  whole  contract  on  which  he  is  liable.  Now  agreement  cannot  be  con- 
sidered as  synonymous  with  promise.  That  appears  from  the  interpretations 
given  to  it  in  Johnson's  Dictionary,  in  none  of  which  is  the  word  "  promise  '* 
found.  And  in  Sheppard*s  Touchstone,  85,  the  consideration  is  expressly 
*Sfi8l  *nientioned,  as  an  essential  part  of  an  agreement  as  well  as  the  promise. 
•^  It  would  let  in  all  the  inconvenience  intended  to  be  prevented  by  the 
statute,  if  the  consideration,  which  must  be  proved,  could  be  lawfully  proved 
by  parol  testimony,  and  was  not  required  to  be  in  writing.  Besides  the  re- 
plication states  an  absolute  promise  to  pay  at  all  events,  whereas  the  promise 
in  the  declaration  is  only  conditional.     It  is  therefore  a  departure. 

Mraham,  contri.  This  is  not  a  departure,  for  it  would  be  no  variance  at 
nisi  prius,  if  the  promise  stated  in  the  replication  were  given  in  evidence,  as 
proof  of  the  promise  in  the  declaration.  Peacock  v.  Monk,  1  Ves.  sen.  127;  Rex 
V.  Scammonden,  3  T.  R.  474.  But  admitting  that  the  replication  is  a  depar- 
ture, and  therefore  bad,  the  plea  in  this  case  is  insufficient ;  for  it  only  states, 
that  no  agreement  wherein  the  consideration  for  the  promise  was  stated,  was  in 
writing,  or  was  signed  by  the  defendant.  The  plea,  therefore,  raises  the  ques- 
tion, whether  the  case  of  Wain  v.  Warltern  was  rightly  decided.  Now  in  Ex 
parte  Minet,  the  lord  chancellor  expressly  says,  that  that  case  is  contradicted 
by  a  variety  of  authorities ;  and  adds,  that  the  undertaking  of  one  man  for  the 
debt  of  another  does  not  require  a  consideration  moving  between  them.  And 
the  other  cases  which  have  been  mentioned  on  the  other  side,  are  to  the  same 
purport,  Morris  v.  Stacy,  1  Holt.  N.  P.  C.  153 ;  Lyon  v.  Lamb,  Fell,  Law  of 
Merc.  Guar.  239.  In  Heniger  v.  Fbgosaa,  Plowden,  Rep.  1,  several  species  of 
agreements  are  defined,  but  in  none  of  them  is  a  consideration  mentioned,  as  an 
«^ool  essential  or  necessary  *part  without  which  an  agreement  cannot  subsist. 
-'  In  truth,  an  agreement  is  the  assent  of  two  minds  to  do  a  particular  act; 
and  in  the  statute  of  frauds,  the  word  is  used  in  its  popular  sense,  and  so  it 
seems  to  have  been  considered  by  Abbott,  C.  J.,  in  Goodman  v.  Chase,  1  B. 
&  A.  300,  where  he  puts  the  case  of  a  promissory  note  in  these  words :  ^  I 
hereby  agree  to  pay  the  bearer  20/."  There  it  is  synonymous  with  the  word 
promise.  The  word  agreement,  in  the  latter  part  of  the  4th  clause,  is  merely  a 
word  of  reference  to  the  former  part,  and  the  words  to  which  it  refers  are  **  spe- 
cial promise.'*  Here  there  is  a  promise  in  writing.  In  Goodman  v.  Chase 
also,  the  court  entertained  so  much  doubt  as  to  the  authority  of  Wain  v.  Warl- 
iers,  that  they  ordered  a  second  argument.  That  case,  however,  was  finally 
decided  on  another  point.  The  plea  therefore  is  bad,  and  then  the  plaintiff, 
notwithstanding  any  defect  in  his  replication,  will  be  entitled  to  judgment. 

Abbott,  C.  J.     I  am  of  opinion,  in  this  case,  that  the  plea  is  good,  and  that 
the  replication  is  bad ;  I  assent  to  the  argument  which  has  been  pressed  upon 
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U8,  that  the  word  agreement,  in  the  latter  part  of  the  4th  section  of  the  statute 
of  frauds,  is  to  be  coustrned  to  be  a  word  of  reference,  and  that  it  refers  to  words 
contained  in  the  former  part  of  the  section.  Now  in  the  former  part  of  the  sec- 
tion, we  find  the  words,  special  promise,  agreement,  contract,  or  sale.  I  read, 
therefore,  the  latter  part  of  the  clause,  as  if  all  those  precedent  words  were  in- 
corporated in  it,  together  with  the  word  agreement,  and  then  it  would  stand 
thus,  '*  unless  the  agreement,  ^special  promise,  contract,  or  sale,  upon  rmoQQ 
which  such  action  shall  be  brought,  or  some  memorandum  or  note  thereof,  ^ 
shall  be  in  writing,  and  signed,"  &c.  It  is  then  to  be  considered,  with  reference 
to  the  common  l^aw,  whether  there  can  be  an  agreement,  special  promise,  con- 
tract, or  sale,  which  would  be  valid  in  law,  unless  a  consideration  appeared  for 
it.  Now,  at  common  law,  a  promise  to  pay  the  debt  of  another,  if  made  simply, 
and  without  a  good  consideration  for  it,  would  be  void.  So  also  a  promise  by 
an  executor,  to  answer  damages  out  of  his  own  estate,  would  be  void,  if  made 
without  consideration.  It  is  impossible  to  suppose,  that  the  statute  of  frauds, 
.  which  was  intended  to  correct  the  common  law,  can  apply  to  cases  in  which, 
at  common  law,  when  the  promise  was  not  writing,  there  was  previously  no 
remedy.  Now,  at  common  law,  no  action  would  lie,  unless  there  was  some 
specialty  or  peculiarity  in  the  promise.  It  is  impossible  to  conceive  how  there 
can  be  such  specialty  unless  the  consideration  for  the  promise  be  stated.  For 
it  is  the  consideration  which  makes  it  a  special  promise.  The  consideration, 
therefore,  must  have  been  in  the  contemplation  of  the  legislature,  when  they 
used  the  words  special  promise.  If  so,  it  will  follow,  that  a  party  is  not  entitled 
to  recover,  unless  the  written  agreement  contain  some  specialty,  which  cannot 
be  unless  it  contain  the  consideration  for  the  promise.  There  must  therefore 
be  judgment  for  the  defendant. 

Bayley,  J.  I  am  of  the  same  opinion.  The  object  of  this  statute,  which 
was  a  most  useful  act,  was  to  prevent  frauds  and  perjury,  and  it  ought  to  be 
construed  so  as  most  effectually  to  accomplish  that  object.  The  fourUi  section 
contains  several  cases  in  which  it  is  provided,  *that  no  action  shall  be  r^ar^t 
brought.  One  case  is  of  a  special  promise  by  an  executor,  to  answer  ^ 
damages  out  of  his  own  estate ;  another  of  a  special  promise,  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person.  Now,  at  common  law,  in  order 
to  make  a  person  chargeable  in  such  cases,  there  must  be  a  special  considera- 
tion for  the  promise,  either  moving  to  the  party  promising,  or  from  the  party  in 
whose  favour  the  promise  is  made.  Then  the  statute  provides,  that  a  party 
shall  not  maintain  an  action  in  such  cases,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note  thereof  shall  be  in 
writing,  and  I  think,  therefore,  that  that  memorandum  must  include  a  statement 
of  the  consideration  for  such  agreement.  A  contrary  decision  would  be  most 
mischievous.  For  if  we  were  to  hold,  that  the  consideration  might  be  omitted 
in  the  written  agreement,  we  should  immediately  let  in  fraud  and  perjury.  The 
consideration  may  be  either  past  or  future ;  and  if  the  written  agreement  contain 
only  a  promise  to  pay,  the  party  who  relies  upon  it  may  then  introduce  parol 
evidence  of  a  consideration,  which  perhaps  was  never  intended  by  the  parties, 
and  so  a  door  would  be  open  to  fraud  and  perjury.  Suppose  the  real  considera- 
tion for  the  special  promise  is  something  in  future  to  he  done.  If  that  be  not 
reduced  into  writing,  the  plaintiff  may  state  in  his  declaration  a  past  considera- 
tion, and  bring  parol  evidence  to  prove  that  fact.  I  find  too,  that  the  word 
''agreement'*  in  this  clause  is  coupled  with  '*  contracts  of  marriage,  and  for  the 
sale  of  land  ;**  how  in  those  cases,  it  is  clear  that  the  consideration  must  be 
stated.     For  it  would  be  a  very  insufficient  agreement  to  say,  *'  I  agree  to  sell 


A.  B.  my  lands'*  *without  specifying  the  terms  or  the  price;  and  if  those 
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could  be  supplied  by  parol  evidence,  we  should  let  in  all  the  mischief, 
against  which  the  statute  meant  to  guard,  viz.,  of  having  important  parts  of  the 
contract  proved  by  parol  evidence.     Without  therefore  going  beyond  the  words 
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of  die  clause  applicable  to  this  particular  case,  I  think  that  they  import,  that 
there  must  be  some  specialty  in  the  transaction,  and  that  they  mean,  that  the 
special  oromise  should  be  in  writing,  incorporating  in  it  its  consideration,  which 
alone  makes  it  binding.  This  seems  to  me  to  be  the  result  without  any  re- 
ference to  authorities  on  the  subject.  But  in  addition  to  this,  we  have  the 
unanimous  opinion  of  this  court  in  the  case  of  Wain  v.  Warliers  ;  a  case  which 
was  well  considered  at  the  time  by  four  most  able  judges.  Upon  principle  and 
authority,  therefore,  I  think  that  we  ought  to  decide  in  favour  of  the  defendant. 

HoLROYD,  J.  I  am  of  the  same  opinion.  Whether  we  consider  the  general 
object  of  the  statute,  or  the  particular  object  of  the  fourth  clause,  it  seems  to 
me  to  be  necessary,  that  the  consideration  for  the  promise  should  be  stated  in 
writing.  The  consideration  is  the  very  ground  of  the  action,  and  without  it 
the  action  will  not  lie.  In  the  present  case,  that  which  is  reduced  into  writing, 
affords  of  itself  no  ground  of  action.  The  general  object  of  the  statute  was, 
to  take  away  the  temptation  to  commit  fraud  by  perjury  in  important  matters, 
by  making  it  requisite  in  such  cases  for  the  parties  to  commit  the  circumstances 
to  writing.  The  particular  object  of  the  fourth  clause  was,  to  prevent  any  ac- 
tion being  brought  in  certain  cases,  unless  there  was  a  memorandum  in  writing. 
*6031  object  of  both  *was,  that  the  ground  and  foundation  of  the  action 

^  should  be  in  writing,  and  should  not  depend  on  parol  testimony.  Un- 
less, therefore,  what  is  sufficient  to  maintain  the  action  be  in  writing,  no  action 
can  be  supported.  If  we  take  the  word  **  agreement**  used  in  the  fourth  sec- 
tion in  its  strict  sense,  it  would  seem  to  imply,  that  the  whole  of  that  which  is 
agreed  between  the  parties  should  be  in  writing,  and  the  other  cases  mentioned 
in  the  clause  support  such  a  construction.  For  upon  an  agreement  upon  con- 
sideration of  marriage,  or  a  contract  for  the  sale  of  lands,  it  is  quite  clear,  that 
the  consideration  must  be  stated  in  writing.  But  whether  we  construe  the 
word  in  this  strict  sense  or  not,  still,  inasmuch  as  without  a  consideration  there 
can  be  no  ground  of  action,  it  seems  to  me,  that,  upon  this  clause,  the  consider- 
ation must  be  stated  in  writing.  In  the  present  case,  that  which  is  reduced  into 
writing  is  merely  an  engagement  to  pay  the  bill.  Now,  unless  there  be  a  con- 
sideration for  that,  no  action  lies  upon  such  a  promise.  If  a  consideration  is  to 
be  introduced,  it  may  be  either  past  or  future,  and  must  be  proved  by  parol  evi- 
dence. If  that  were  allowed,  all  the  danger  which  the  statute  of  frauds  was 
intended  to  prevent,  would  be  again  introduced.  I  am  therefore  of  opinion, 
that  there  must  be  judgment  for  the  defendant. 

Best,  J.  I  am  of  opinion  that  the  plea  is  good,  and  that  the  replication  is 
a  departure  from  the  declaration.  The  contract  stated  in  the  declaration  is,  that, 
in  consideration  that  the  plaintiff  would  forbear  to  prosecute  an  action  against 
Pitman  on  a  bill  of  exchange,  defendant  promised  to  pay  the  bill,  to  which  the 
*6041  defendant  having  pleaded  that  such  promise  was  not  in  writing,  *the  re- 
-J  plication  sets  out  the  agreement  itself,  which  is  an  absolute  promise  to 
pay  the  bill  at  all  events,  omitting  altogether  any  mention  of  the  consideration, 
which  was  the  forbearance  to  sue.  Now  if  the  cause  had  gone  down  to  trial 
on  the  general  issue,  and  the  written  promise  set  out  in  the  replication  had  been 
produced,  it  would  have  been  a  variance  from  the  contract  stated  in  the  declara- 
tion. If  so,  it  is  a  departure  in  pleading.  It  has,  however,  been  contended, 
that  the  plaintiff  may  introduce  the  consideration  by  parol  evidence ;  but  the 
rule  is,  that  a  party  cannot  by  parol  evidence  show  that  the  contract  is  different 
from  that  reduced  into  writing,  and  here  the  introduction  of  the  consideration 
by  parol  evidence  would  do  that.  For  no  two  things  can  be  more  unlike  than 
an  absolute  and  conditional  promise.  I  am  of  opinion,  therefore,  that  no  such 
parol  evidence  could  have  been  received,  and  if  so,  the  replication  is  bad. 
Then  the  question  is,  whether  the  plea  is  good,  and  I  think  that  it  is  so,  inde- 
pendently of  the  authority  of  Wain  v.  Warltera,  For  it  appears  to  me  irapos- 
Bible  to  satisfy  the  words  of  the  statute  of  frauds,  unless  the  consideration  be 
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us,  that  the  word  agreement,  in  the  latter  part  of  the  4th  section  of  the  statate 
of  frauds,  is  to  be  construed  to  be  a  word  of  reference,  and  that  it  refers  to  words 
contained  in  the  former  part  of  the  section.  Now  in  the  former  part  of  the  sec- 
tion, we  find  the  words,  special  promise,  agreement,  contract,  or  sale.  I  read, 
therefore,  the  latter  part  of  the  clause,  as  if  all  those  precedent  words  were  in- 
corporated in  it,  together  with  the  word  agreement,  and  then  it  would  stand 
thus,  "  unless  the  agreement,  'special  promise,  contract,  or  sale,  upon  rmoAQ 
which  such  action  shall  be  brought,  or  some  memorandum  or  note  thereof,  ^ 
shall  be  in  writing,  and  signed,'*  &c.  It  is  then  to  be  considered,  with  reference 
to  the  cx)mmon  law,  whether  there  can  be  an  agreement,  special  promise,  con- 
tract, or  sale,  which  would  be  valid  in  law,  unless  a  consideration  appeared  for 
it.  Now,  at  common  law,  a  promise  to  pay  the  debt  of  another,  if  made  simply, 
and  without  a  good  consideration  for  it,  would  be  void.  So  also  a  promise  by 
an  executor,  to  answer  damages  out  of  his  own  estate,  would  be  void,  if  made 
without  consideration.  It  is  impossible  to  suppose,  that  the  statute  of  frauds, 
which  was  intended  to  correct  the  common  law,  can  apply  to  cases  in  which, 
at  common  law,  when  the  promise  was  not  writing,  there  was  previously  no 
remedy.  Now,  at  common  law,  no  action  would  lie,  unless  there  was  some 
specialty  or  peculiarity  in  the  promise.  It  is  impossible  to  conceive  how  there 
can  be  such  8p>ecialty  unless  the  consideration  for  the  promise  be  stated.  For 
it  is  the  consideration  which  makes  it  a  special  promise.  The  consideration, 
therefore,  must  have  been  in  the  contemplation  of  the  legislature,  when  they 
used  the  words  special  promise.  If  so,  it  will  follow,  that  a  party  is  not  entitled 
to  recover,  unless  the  written  agreement  contain  some  specialty,  which  cannot 
be  unless  it  contain  the  consideration  for  the  promise.  There  must  therefore 
be  judgment  for  the  defendant. 

Bayley,  J.  I  am  of  the  same  opinion.  The  object  of  this  statute,  which 
was  a  most  useful  act,  was  to  prevent  frauds  and  perjury,  and  it  ought  to  be 
construed  so  as  most  effectually  to  accomplish  that  object.  The  fourth  section 
contains  several  cases  in  which  it  is  provided,  *that  no  action  shall  be  r»|»Q| 
brought.  One  case  is  of  a  special  promise  by  an  executor,  to  answer  ^ 
damages  out  of  his  own  estate ;  another  of  a  special  promise,  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person.  Now,  at  common  law,  in  order 
to  make  a  person  chargeable  in  such  cases,  there  must  be  a  special  considera- 
tion for  the  promise,  either  moving  to  the  party  promising,  or  from  the  party  in 
whose  favour  the  promise  is  made.  Then  the  statute  provides,  that  a  party 
shall  not  maintain  an  action  in  such  cases,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note  thereof  shall  be  in 
writing,  and  I  think,  therefore,  that  that  memorandum  must  include  a  statement 
of  the  consideration  for 'such  agreement.  A  contrary  decision  would  be  most 
mischievous.  For  if  we  were  to  hold,  that  the  consideration  might  be  omitted 
in  the  written  agreement,  we  should  immediately  let  in  fraud  and  perjury.  The 
consideration  may  be  either  past  or  future ;  and  if  the  written  agreement  contain 
only  a  promise  to  pay,  the  party  who  relies  upon  it  may  then  introduce  parol 
evidence  of  a  consideration,  which  perhaps  was  never  intended  by  the  parties, 
and  so  a  door  would  be  open  to  fraud  and  perjury.  Suppose  the  real  considera- 
tion for  the  special  promise  is  something  in  future  to  be  done.  If  that  be  not 
reduced  into  writing,  the  plaintiff  may  state  in  his  declaration  a  past  considera- 
tion, and  bring  parol  evidence  to  prove  that  fact.  I  find  too,  that  the  word 
*'  agreement**  in  this  clause  is  coupled  with  **  contracts  of  marriage,  and  for  the 
sale  of  land  ;*'  now  in  those  cases,  it  is  clear  that  the  consideration  must  be 
stated.  For  it  would  be  a  very  insufficient  agreement  to  say,  *'  I  agree  to  sell 
A.  B.  my  lands**  "without  specifying  the  terms  or  the  price ;  and  if  those  r^f^f^ 
could  be  supplied  by  parol  evidence,  we  should  let  in  all  the  mischief,  ^ 
against  which  the  statute  meant  to  guard,  viz.,  of  having  important  parts  of  the 
contract  proved  by  parol  evidence.     Without  therefore  going  beyond  the  words 
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of  the  clause  applicable  to  this  particular  case,  I  think  tliat  they  import,  that 
there  must  be  some  specialty  in  the  transaction,  and  that  they  mean,  that  the 
special  oromise  should  be  in  writing,  incorporating  in  it  its  consideration,  which 
alone  makes  it  binding.  This  seems  to  me  to  be  the  result  without  any  re- 
ference to  authorities  on  the  subject.  But  in  addition  to  this,  we  have  the 
unanimous  opinion  of  this  court  in  the  case  of  Wain  v.  Warlters  ;  a  case  which 
was  well  considered  at  the  time  by  four  most  able  judges.  Upon  principle  and 
authority,  therefore,  I  think  that  we  ought  to  decide  in  favour  of  the  defendant. 

HoLROYD,  J.  I  am  of  the  same  opinion.  Whether  we  consider  the  general 
object  of  the  statute,  or  the  particular  object  of  the  fourth  clause,  it  seems  to 
me  to  be  necessary,  that  the  consideration  for  the  promise  should  be  stated  in 
writing.  The  consideration  is  the  very  ground  of  the  action,  and  without  it 
the  action  will  not  lie.  In  the  present  case,  that  which  is  reduced  into  writing, 
affords  of  itself  no  ground  of  action.  The  general  object  of  the  statute  was, 
to  take  away  the  temptation  to  commit  fraud  by  perjury  in  important  matters, 
by  making  it  requisite  in  such  cases  for  the  parties  to  commit  the  circumstances 
to  writing.  The  particular  object  of  the  fourth  clause  was,  to  prevent  any  ac- 
tion being  brought  in  certain  cases,  unless  there  was  a  memorandum  in  writing. 
*6031  object  of  both  *wa8,  that  the  ground  and  foundation  of  the  action 

J  should  be  in  writing,  and  should  not  depend  on  parol  testimony.  Un« 
less,  therefore,  what  is  sufficient  to  maintain  the  action  be  in  writing,  no  action 
can  be  supported.  If  we  take  the  word  **  agreement**  used  in  the  fourth  sec- 
tion in  its  strict  sense,  it  would  seem  to  imply,  that  the  whole  of  that  which  is 
agreed  between  the  parties  should  be  in  writing,  and  the  other  cases  mentioned 
in  the  clause  support  such  a  construction.  For  upon  an  agreement  upon  con- 
sideration of  marriage,  or  a  contract  for  the  sale  of  lands,  it  is  quite  clear,  that 
the  consideration  must  be  stated  in  writing.  But  whether  we  construe  the 
word  in  this  strict  sense  or  not,  still,  inasmuch  as  without  a  consideration  there 
can  be  no  ground  of  action,  it  seems  to  me,  that,  upon  this  clause,  the  consider- 
ation must  be  stated  in  writing.  In  the  present  case,  that  which  is  reduced  into 
writing  is  merely  an  engagement  to  pay  the  bill.  Now,  unless  there  be  a  con- 
sideration for  that,  no  action  lies  upon  such  a  promise.  If  a  consideration  is  to 
be  introduced,  it  may  be  either  past  or  future,  and  must  be  proved  by  parol  evi- 
dence. If  that  were  allowed,  all  the  danger  which  the  statute  of  frauds  was 
intended  to  prevent,  would  be  again  introduced.  I  am  therefore  of  opinion, 
that  there  must  be  judgment  for  the  defendant. 

Best,  J.  I  am  of  opinion  that  the  plea  is  good,  and  that  the  replication  is 
a  departure  from  the  declaration.  The  contract  stated  in  the  declaration  is,  that, 
in  consideration  that  the  plaintiff  would  forbear  to  prosecute  an  action  against 
Pitman  on  a  bill  of  exchange,  defendant  promised  to  pay  the  bill,  to  which  the 
*A041  ^^^^"^""^  having  pleaded  that  such  promise  was  not  in  writing,  *the  re- 
-J  plication  sets  out  the  agreement  itself,  which  is  an  absolute  promise  to 
pay  the  bill  at  all  events,  omitting  altogether  any  mention  of  the  consideration, 
which  was  the  forbearance  to  sue.  Now  if  the  cause  had  gone  down  to  trial 
on  the  general  issue,  and  the  written  promise  set  out  in  the  replication  had  been 
produced,  it  would  have  been  a  variance  from  the  contract  stated  in  the  declara- 
tion. If  so,  it  is  a  departure  in  pleading.  It  has,  however,  been  contended, 
that  the  plaintiff  may  introduce  the  consideration  by  parol  evidence ;  but  the 
rule  is,  that  a  party  cannot  by  parol  evidence  show  that  the  contract  is  different 
from  that  reduced  into  writing,  and  here  the  introduction  of  the  consideration 
by  parol  evidence  would  do  that.  For  no  two  things  can  be  more  unlike  than 
an  absolute  and  condiUon^l  promise.  I  am  of  opinion,  therefore,  that  no  such 
parol  evidence  could  have  been  received,  and  if  so,  the  replication  is  bad. 
Then  the  question  is,  whether  the  plea  is  good,  and  I  think  that  it  is  so,  inde- 
pendently of  the  authority  of  TFain  v.  Warlters.  For  it  appears  to  me  impos- 
sible to  satisfy  the  words  of  the  statute  of  frauds,  unless  the  consideration  be 
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in  writing.  And  whether  we  consider  the  words  **  agreement"  and  ^  promise,'* 
as  having  the  same  meaning,  seems  to  me  immaterial  to  the  present  decision. 
For  the  promise  here  is  not  fully  and  fairly  stated  in  writing,  unless  it  can  be 
considered  as  fully  and  fairly  stated  where  a  promise,  in  reality  conditional,  is 
stated  to  be  absolute.  Again,  if  we  take  it  upon  the  word  **  agreement,*'  it  must 
mean  the  whole  agreement,  and  here  the  whole  agreement  is  not  in  writing. 
Independently  therefore  of  the  authority  of  Wain  v.  WarUers^  I  am  satisfierl 
that  this  case  falls  within  the  fourth  section  of  the  statute  of  ^frauds.  r«^e 
The  object  of  the  statute  cannot  be  attained  unless  the  whole  transaction  ^ 
be  reduced  to  writing.  For  there  would  be  the  same  danger  of  perjury  in 
proving,  by  parol  evidence,  the  consideration  as  the  promise.  I  am  therefore 
of  opinion,  that  the  plea  is  good,  and  that  our  judgment  should  be  for  the  de- 
fendant. 

Judgment  for  the  defendant.* 

*  [The  doctrine  of  this  case  has  been  adopted  in  New  York :  3  Johns.  Rep.  210,  Searg  t. 
Brink  <J>  oj.;  8  ib.  29,  Leonard  v.  Vredenhurgk-^n^  rejected  in  Maeeachusetts ;  17  Mass.  Rep. 
122,  Packard  v.  Skkanban  <(•  al.  It  has  been  decided  by  the  Supreme  Court  of  the  United 
States,  in  a  case  under  the  statute  of  Virginia,  that  the  consideration  need  not  be  in  writing.  5 
C ranch,  142,  VwUit  v.  PaUon.  The  words  of  the  statute  of  that  state,  however,  are — **  unless 
THE  pRovisB  or  agreement,  &«.,  shall  be  in  writing,"  as  Mr.  Justice  he  Blanc  suggested  that  he 
wished  the  English  statute  were  penned.    See  5  East,  20.] 


LEWIS  V.  WALTER. 

Declaration  for  a  libel  published  in  a  newspaper.  Plea,  that  the  libel  was  originally  published  in 
the  H.  Journal  bv  I.  S.;  and  that  at  the  time  of  publication  bv  the  defendant,  it  was  stated  in 
such  publication  that  it  was  copied  from  that  newspaper ;  and  that,  pursuant  to  stat.  38  G.  3,  c. 
78, 1.  S.  had  made  an  affidavit  that  he  was  the  puolisber  of  the  H.  Journal,  and  still  remained 
so  at  the  time  of  publication  of  the  libel :  HieU,  that  this  plea  was  bad,  inasmuch  as  the  pobli- 
cation  by  the  defendant  did  not  specify  by  name  I.  S.  as  the  original  publisher  of  the  libel,  but 
only  named  the  jourrial.  SenMe^  that  even  if  I.  S  had  been  named  by  the  defendant  when  the 
latter  published  the  libel,  such  publication,  being  of  written  slander,  could  not  have  been  justi- 
fied. SembU,  also,  that  the  repetition  of  oral  slander,  accompanied  by  a  declaration  of  the 
name  of  the  original  author,  cannot  be  justified,  unless  such  repetition  be  made  without  malice, 
and  upon  a  fair  and  justifiable  occasion. 

The  libel  stated  in  the  declaration,  purported  to  be  a  speech  of  counsel  at  a  trial  of  the  plaintiff 
on  a  criminal  charse ;  and  it  stated,  alter  setting  out  the  speech,  that  a  witness  was  called,  who 
proved  all  that  haa  been  stated  by  counsel,  and  that  the  defendant  was  immediately  after  that 
acquitted,  upon  a  defect  in  proving  some  matter  of  form.  The  plea  stated,  that  in  hct  such  a 
speech  was  made,  and  that  the  witness  called  proved  all  that  had  been  so  stated ;  but  it  did  not 
set  out  the  evidence,  or  justify  the  truth  of  the  charges  made  in  the  counsel's  speech :  Held. 
that  such  plea  was  bad,  inasmuch  as  a  party  could  not  be  justified  in  publishing  the  result  of 
evidence  given  in  a  court  of  justice,  but  must  state  the  evidence  itself. 

Declaration  by  plaintiff,  for  a  libel  upon  him  in  his  character  of  an  attor^ 
ney.  It  stated,  that  at  the  Hants  quarter  sessions  a  bill  of  indictment  was 
found  against  the  plaintiff  and  two  other  persons,  for  a  conspiracy  to  defraud 
the  under-sheriff  of  Hants,  upon  which  indictment  the  plaintiff  was  found  not 
guilty ;  yet  that  the  defendant,  well  knowing  the  premises,  and  wishing  to  cause 
it  to  be  believed  that  the  plaintiff  had  been  guilty  of  the  offence  charged  in  the 
indictment,  published  in  the  Times  newspaper  the  libel  in  question,  which  pur- 
ported to  be  an  ^account  of  what  took  place  at  the  trial.  It  set  out  the  r*gQ^ 
speech  of  the  counsel  for  the  prosecution,  which,  in  part,  contained  the  ^ 
supposed  libel  on  the  plaintiff,  and  then  continued,  *'  The  first  witness  called 
was  R.  P.,  who  proved  all  that  had  been  stated  by  the  counsel  for  the  prosecu- 
tion. Mr.  J.  G.,  the  attesting  witness  to  the  bill  of  sale  from  the  sheriff  to 
Messrs.  W.,  was  next  called,  but  not  being  able  to  prove  a  deputation  from  the 
under-sheriff  for  that  year,  tlie  jury,  under  the  directions  of  die  learned  judge, 
were  obliged  to  give  a  verdict  of  acquittal,  to  the  great  regret  of  a  crowded 
court,  on  whom  the  statement  and  the  evidence,  as  far  as  it  went,  made  a  strong 
'mpression  of  their  guilt"     Plea.  1st,  not  guilty ;  2d,  that  after  the  expiration 
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of  forty  days  from  the  28th  June^  1798,  and  before  the  publishing  of  the  said 
supposed  libels  by  the  defendant,. on  the  11th  April,  1819,  the  supposed  libel- 
lous matter  set  forth  in  the  declaration  was  published  in  a  certain  public  news- 
paper, entitled,  ^  Hampshire  Telegraph  and  Sussex  Chronicle,"  by  George 
Henry  Motley  and  William  Harrison.  Plea  then  stated,  that  defendant,  at 
the  seyeral  times  when  he  published  the  said  supposed  libels,  did  also  publish 
that  the  supposed  libellous  matter  was  copied  and  quoted  from  the  last-men- 
tioned public  newspaper ;  and  that,  at  the  time  of  the  said  supposed  libellous 
matter  being  so  published  in  the  last-mentioned  public  newspaper,  an  affidavit, 
before  then  made  and  delivered  to  the  commissioners  for  managing  his  majesty's 
stamp  duties,  was  remaining  at  the  office  of  the  commissioners,  pursuant  to  the 
statute,  by  which  affidavit  Sie  said  6.  H.  M.  and  W.  H.  made  oath  that  they, 
the  said  G.  H.  M.  and  W.  H.,  were,  at  the  time  of  making  the  affidavit,  the 
publishers  of  the  last-mentioned  public  newspaper.     The  plea  then  stated, 

*6071  *^^^^  ^^^  '^^^^  ^'  ^'  ^'  ^"^  ^'  ^"  ^^  ^^  ^^^  ^^  ^^^  publication  of 
-I  the  supposed  libellous  matter  by  the  said  G.  H.  M.  and  W.  H.,  had 
not,  nor  had  either  of  them,  signed  or  sworn  any  affidavit  that  they  had  ceased 
to  be  the  publishers  of  the  last-mentioned  public  newspaper.  Wherefore  the 
defendant  published  the  said  supposed  libellous  matter  as  he  lawfully  might. 
The  3d  and  4th  pleas  did  not  differ  materially  from  the  first.  The  5th  plea,  as 
to  all  except  the  matter  following,  viz.,  '*  to  the  great  regret  of  a  crowded  court, 
on  whom  the  statement  of  the  evidence,  as  far  as  it  went,  had  made  a  strong 
impression  of  their  guilt,*'  stated  that,  at  the  trial  of  the  indictment,  the  counsel 
for  the  prosecution  made  the  speech  set  out  in  the  supposed  libel,  and  that  hav- 
ing so  stated  the  facts,  the  said  R.  P.  was  called  and  appeared  as  the  first  wit- 
ness in  support  of  the  said  charges,  and  by  his  testimony  proved  all  that  had 
been  so  stated  by  the  counsel  for  the  prosecution,  and  that  J.  G.,  the  attesting 
witness  to  the  bill  of  sale  of  the  said  Messrs.  W.,  was  next  called  as  a  wit- 
ness in  support  of  the  prosecution,  and  that  not  being  able  to  prove  the  deputa> 
tion  of  the  under-sheriff  to  the  officer,  the  jury,  being  so  directed  by  the  judge, 
were  obliged  to  give  a  verdict  of  acquittal.  The  plaintiff*  joined  issue  on  the 
plea  of  not  guilty,  and  demurred  generally  to  the  other  pleas. 

Chitty^  in  support  of  the  demurrer.  The  first  three  special  pleas  are  bad, 
inasmuch  as  they  do  not  state  that  the  persons  from  whose  paper  the  libel  was 
copied  were  the  original  authors.  If  an  action  were  brought  against  them,  there- 
fore, they  might  plead  that,  at  the  time  of  the  publication  by  them,  *they 
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also  stated  that  they  copied  it  from  another  paper.    It  is  true  that  in  some 


instances  a  person  repeating  slander  which  he  has  heard  from  another  will  be 
justified,  if  at  the  time  of  the  repetition  he  declares  the  name  of  the  person 
from  whom  he  heard  it  That  rule,  however,  has  never  been  extended  to  the 
case  of  written  slander,  by  which  greater  publicity  is  given,  and  which  is  a 
more  deliberate  act  Besides,  the  defendant,  at  the  time  of  the  publication,  did 
not  give  the  names  of  the  publishers,  but  merely  a  clue  by  which  those  pub- 
lishers might  be  discovered.  Dam9  v.  LewiSf  7  T.  R.  17,  and  Waohnoth  v. 
MeadowB%  5  East,  4d3,  are  authorities  to  show,  that  even  in  the  case  of  oral 
slander  the  name  of  the  original  author  of  the  slander  must  be  mentioned  at  the 
time  of  repeating  it  The  fifth  plea  is  bad,  inasmuch  as  it  only  states  the  speech 
to  have  been  made  by  a  counsel,  and  then  alleges  generally,  that  a  witness  called 
in  support  of  the  charges  proved  all  that  had  been  stated  by  the  counsel.  Now 
if  it  be  allowable  to  publish  the  proceedings  of  a  court  of  justice,  the  evidence 
itself  ought  to  he  given,  and  not  the  result ;  for  the  plaintiff  cannot  take  issue 
upon  the  fact,  whether  the  witness  proved  all  that  the  counsel  said.  Maitland 
V.  Gouldney^  2  East,  420,  is  an  authority  to  show  that,  in  a  justification  that 
the  defendant  named  the  original  author  of  the  slander  at  the  time,  it  is  neces- 
sary to  give  the  very  words  used,  and  not  the  effect  of  them.  Besides,  this  was 
the  publication  of  an  ex  parte  proceeding,  the  defendant  not  having  had  an  op- 
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portunity  of  proving  his  innocence ;  and  Rex  t.  Lee,  5  Esp.  123,  and  Rex  ▼ 
Fisher,  2  Campb.  563,  are  authoridea  to  show  that  such  a  publication  is  not 
lawful. 

*Platt,  contri.  The  first  three  special  pleas  are  good.  By  the  88  r^Qr^g 
Geo.  3,  c.  78,  no  person  shall  publish  a  newspaper,  until  an  affidavit  shall  ^ 
be  delivered  to  the  commissioners  of  stamps,  specifying  the  name  and  place 
of  abode  of  the  printer,  publisher,  and  proprietor ;  and  by  s.  12,  the  copy  of 
such  affidavit  shall,  in  all  proceedings  civil  and  criminal,  touching  any  publi- 
cation contained  in  such  newspaper,  be  conclusive  evidence  of  the  truth  of  all 
such  matters  set  forth  in  the'affidavit  against  every  person  who  shall  have  signed 
and  sworn  such  affidavit,  and  also  against  every  person  who  shall  not  have 
signed  the  same,  but  who  shall  be  therein  mentioned  to  be  a  proprietor,  prin- 
ter, or  publisher  of  such  newspaper.  The  fact  disclosed  in  these  pleas,  that, 
at  the  time  of  publishing  the  libel,  the  defendant  named  the  newspaper  from 
which  it  was  copied,  and  that,  before  that  time,  an  affidavit  was  duly  filed  with 
the  commissioners  of  stamps,  by  which  the  persons  named  in  the  plea  made 
oath,  that  they  were  the  publishers  of  the  same,  shows,  that  the  defendant  gave 
the  plaintiflT  Uie  means  of  ascertaining,  with  certainty,  the  original  authors  of 
the  slander,  and  therefore,  that  he  furnished  the  plaintiff  with  a  certain  cause 
of  action  against  a  prior  propagator  of  the  slander.  For  the  maxim  **  certum 
est  quod  certum  reddi  potest "  applies.  In  order  to  maintain  an  action  for  the 
publication  of  a  libel,  the  libellous  matter  must  be  false  and  malicious ;  thus  if 
a  man  truly  charge  another  with  an  offence,  though  he  may  be  indictable  for  it, 
still  he  may  justify  the  truth  in  an  action,  however  maliciously  he  may  have 
made  the  charge. (a)  8o,  in  an  action  for  a  malicious  prosecution  *or  rmaiQ 
arrest,  there  must  be  a  want  of  probable  cause,  however  strong  the  evi-  ^ 
dence  of  malice  may  be.  Although  slanderous  matter  reducra  to  writing  will 
be  actionable,  where  the  same  matter  not  in  writing  would  not  be  so,  yet,  with 
respect  to  the  ingredients  of  falsehood  and  malignity,  the  rules  which  obtain  in 
an  action  for  the  publication  of  the  one  are  equally  applicable  to  one  brought 
for  the  publication  of  the  other.  The  deliberation  with  which  an  alleged  ca- 
lumny may  be  published,  cannot  alter  the  question  with  respect  to  its  truth  or 
falsehood.  In  this  case,  the  defendant  has  not  transgressed  the  bounds  of  truth, 
for  he  has  only  alleged  by  the  supposed  libel,  that  the  libellous  matter  had  been 
published  by  tfie  proprietors  of  the  Hampshire  Telegraph,  which  was  in  fact 
the  case ;  not  vouching  himself  for  its  authenticity,  but  citing  his  authority ;  so 
that  his  publication  of  it  could  not  give  any  confirmation  or  authenticity  to  the 
slander,  which  still  stood  upon  the  authority  of  the  original  propagator  of  it. 
Now  it  is  a  general  rule,  that  if  A.  publish  to  B.  slanderous  words,  and  he  re- 
ports them  as  he  heard  them  from  A.,  A.  shall  be  answerable  for  all  the  damage 
which  the  individual  so  calumniated  may  sustain,  by  reason  of  B.'s  having  so 
reported  it.  Earl  of  Northampton^ $  ca$e,  12  Rep.  134.  Upon  principle,  the 
same  rule  will  apply  to  libels.  If  A.  publish  libellous  matter,  ^nd  B.  report  it 
afVerwards  as  having  been  published  by  A.,  the  latter  shall  be  answerable  to  the 
person  libelled,  for  all  the  damage  he  may  sustain  by  reason  of  B.'s  having  so 
reported  it;  for  if  B.  were  also  answerable,  the  plaintiff  would  recover  his 
damages  twice  over ;  and  the  law  will  not  allow  two  compensations  for  the 
same  injury.  The  fifUi  plea  is  good,  although  it  only  states  the  result  of  the 
'evidence  given  by  the  witness.  The  reason  why  it  is  necessary  in  r«ai  i 
ordinary  cases  to  set  out  the  very  words  of  the  slander,  is,  to  give  to  tfie  ^ 
party  slandered  a  certain  cause  of  action  against  the  original  author  of  the  slan- 
der. But  in  this  case  that  reason  does  not  apply,  because  no  action  could  be 
maintained,  either  against  the  counsel  who,  in  ihe  course  of  his  professional 
duty,  stated  the  facts  of  the  case,  or  against  the  witness,  who,  in  the  course  of 
a  judicial  proceeding,  gave  his  evidence.  That  plea,  therefore,  is  good, 
(a)  MaiUand  y.  Gauldftey,  3  East,  426. 
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Abbott,  C.  J.  In  giving  my  opinion  upon  the  present  case,  I  shall  not  refer 
to  the  formal  objections, (a)  because  if  the  pleas  were  good  in  point  of  sub- 
stance, the  court  would,  no  doubt,  permit  those  pleas  to  be  amended ;  nor  do  I 
think  it  necessary  to  decide,  whether  a  plea  in  bar,  stating  that  the  defendant 
copied  the  libel  from  another  newspaper,  and  that  he  at  the  time  named  the 
publishers  of  that  paper,  would  be  good ;  for,  in  the  present  case,  although  tlje 
defendant  has  now  in  his  plea  given  those  names,  he  did  not  do  so  when  he 
published  the  libel.  I  am  not  prepared,  however,  to  assent  to  the  proposition, 
that  such  a  defence  is  applicable  to  cases  of  written  slander,  for  that  would  give 
great  facility  to  such  publications,  which  ought,  if  possible,  to  be  prevented. 
Nor  am  I  prepared  to  say  that  this  is  matter  of  defence  upon  a  plea  in  bar ;  for 
it  cannot  be  an  answer  to  the  charge  of  malice,  which  may  exist  in  the  case  of 
repetition  as  well  as  invention ;  and  if  we  held  it  to  be  a  bar,  that  question 
*612l  ^^^^^  ^  altogether  *withdrawn  from  the  consideration  of  the  jury.  But 
-I  if,  instead  of  pleading  it,  it  be  given  in  evidence  under  the  general  issue, 
then  the  question,  whether  it  were  repeated  maliciously,  and  from  a  design  to 
slander  or  not,  would  be  left  to  the  jury,  who  might  then  6nd  their  verdict  upon 
the  whole  case.  As  to  the  last  point,  the  objection  taken  to  the  fifth  plea,  seems 
to  me  unanswerable.  It  is  asserted  in  the  libel,  that  a  certain  witness  proved 
the  allegations  contained  in  a  speech  made  by  counsel  in  stating  a  case  to  the 
jury.  Now  that  justification  cannot  be  supported.  The  defendant  ought  to 
have  detailed  and  transcribed  in  the  publication,  the  evidence  of  the  witness. 
If  he  had  done  so,  his  readers  might  then  have  judged  for  themselves.  If  a 
party  is  to  be  allowed  to  publish  what  passes  in  a  court  of  justice,  he  must  pub- 
lish the  whole  case,  and  not  merely  state  the  conclusion  which  he  himself  diPaws 
from  the  evidence.     I  think,  therefore,  that  these  pleas  are  bsul. 

Batley,  J.  I  am  of  the  same  opinion.  I  think  that  these  pleas  are  bad  in 
substance.  As  to  the  first  three  special  pleas,  it  does  not  appear  that  the  de- 
fendant, at  the  time  of  publishing  the  hbel,  stated  the  name  of  the  original 
author  of  the  slander.  It  has  befen  argued,  however,  that  he  did  state  sufficient 
to  enable  the  plaintiff  to  find  that  out.  But  I  am  of  opinion,  that  that  is  not 
sufficient.  An  individual  slandered  is  not  to  be  put  to  Uie  expense  and  trouble 
of  ascertaming,  by  inquiry,  who  the  original  libeller  is.  If  a  defendant  is  to 
be  allowed  to  rely  upon  a  plea  of  this  nature  (supposing  that  there  can  be  sucb 
a  plea  in  bar,  which  may  be  doubtful)  it  can  only  be  in  a  case  where  he  ha^ 
*6ia1  originally  given  up  the  author  by  name,  and  where  the  *name  is  sufii- 
-'  cient  to  identify  the  party.  If  that  be  not  sufficient  for  that  purpose,  I 
think  there  ought  to  be  an  additional  description.  I  am  also  of  opinion,  that 
the  last  plea  is  bad.  It  is  no  justification  that  a  defendant  has  truly  stated,  in 
his  publication,  the  speech  made  by  counsel,  in  stating  a  case  to  the  jury ;  he 
must  go  further,  and  show  the  truth  of  the  facts  there  stated.  It  is  the  duty  of 
a  counsel  to  state  facts,  although  they  may  be  injurious  to  the  character  of  indi- 
viduals, and  he  is  privileged  so  to  do,  if  he  speaks  conscientiously  according  to 
his  instructions ;  but  if  it  were  to  follow,  that  others  might  repeat  what  he  says, 
it  might  be  most  injurious  to  the  character  of  individuals ;  for  as  to  them,  the 
reason  for  the  privilege,  which  is  the  advancement  of  public  justice,  does  not 
apply.  This  principle  is  recoffnised  in  Lakt  v.  King^  1  Sound.  131 ;  Rtx  v. 
Lord  Abingdon^  1  Esp.  226,  and  Rex  v.  Creevey^  1  M.  &  S.  273.  Upon  these 
grounds,  I  am  of  opinion,  that  this  plea  cannot  be  supported,  and  that  our  judg- 
ment must  be  for  the  plaintiff. 

HoLROYD,  J.  I  am  also  of  opinion  that  these  pleas  are  bad,  and  that  even 
if  they  had  been  pleaded  in  a  more  formal  manner,  they  could  not  have  been 
supported.  In  actions  for  slander,  the  truth  may  be  pleaded  as  a  legal  defence. 
But  that  plea  admits  the  malice,  and,  notwithstanding  that,  justifies  the  publica- 

(a)  In  the  course  of  the  tuvument,  some  formal  objections  were  taken  to  the  pleas,  which,  at 
the  court  did  not  ultimately  mcide  upon  them,  have  not  been  mentioned. 
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tion.  Ii  is,  however,  a  very  difTerent  thing  to  justify  the  repetition  of  slander, 
by  alleging,  as  a  bar,  that  some  other  person  originally  was  the  author  of  iu 
For  it  does  not  follow,  that,  because  a  defendant  may  justify  slander  if  trae,  he 
may  also  justify  the  repetition  of  ^slanderous  words  which  are  not  true,  r«A|4 
if  he  has  heard  them  from  another  person.  Unless  we  go  the  length  of  ^ 
holding,  that  such  a  repetition  would  be  justifiable,  even  when  spoken  from  a 
bad  motive,  we  cannot  support  the  present  pleas.  All  the  cases  on  this  subject 
arise  out  of  the  case  of  the  Earl  of  Northampton,  12  Rep.  133.  They  do  not, 
however,  confirm  that  decision,  but  all  go  on  the  ground  of  being  distinguish- 
able from  it.  The  book  in  which  that  case  is  found,  is  not  so  accurate  as  the 
rest  of  the  reports  of  Lord  Coke,  not  having  been  published  by  him  in  his  life- 
time, but  from  his  notes  afterwards.  The  point  there  is  stated  in  very  general 
terms,  and  as  it  seems  to  me,  may  be  questionable.  It  is  put  thus :  **  In  a  pri- 
vate action  for  slander  of  a  common  person,  if  I.  S.  publish  that  he  hath  heard 
J.  W.  say  that  J.  6.  was  a  traitor  or  thief,  in  an  action  on  the  case,  if  the  truth 
be  such,  he  may  justify.*'  It  is  observable,  that  Lord  Coke  does  not  say  that 
it  is  lawful  to  repeat  slander  in  all  cases  and  at  all  times,  but  only  that  the  pa^^1 
may  justify  under  certain  circumstances.  If,  for  instance,  he  repeats,  not  wid: 
intention  to  defame,  that  may  be  so ;  but  it  is  not  laid  down,  that  a  defendant 
may  maliciously  do  so ;  and  unless  it  goes  that  length,  it  will  not  support  the 
present  pleas.  But  I  think  it  is  questionable,  whether,  as  stated,  it  most  not 
have  some  qualification  added ;  for  in  the  third  resolution,  cases  are  put  in  which 
it  is  held  to  be  unlawful  to  repeat  slander.  Taking,  therefore,  the  whole  to- 
gether, it  seems  to  me,  that  the  proper  way  is,  to  take  the  passage  with  this 
qualification,  that  if  J.  S.  publish,  on  a  fair  and  ju$tifiablt  occatum^  that  he 
hath  heard  J.  W.  say  that  J.  G.  was  a  traitor  or  thief,  he  may,  if  the  truth  be 
such,  justify.  It  must  not,  therefore,  be  taken  *as  a  general  rule,  even  c^a^k 
in  oral  slander,  that  the  malicious  repetition  of  it  may  be  justified,  if  the  *- 
name  of  the  author  be  given  up  at  the  time.  If  it  could,  it  would  be  produc- 
tive  of  mischief;  for  the  person  slandered  could  bring  no  action  against  the  ma- 
licious repeater,  and  if  he  did  discover  who  the  person  was,  and  brought  an 
action  against  him,  he  might  only  be  able  to  support  it  by  the  testimony  of  the 
very  person  who  had  so  maliciously  repeated  it.  Perhaps,  therefore,  the  rule 
has  been  laid  down  too  largely  in  Uie  Earl  of  Northampton^ $  cast,  and  ought 
to  be  qualified,  by  confining  it  to  cases  where  there  is  a  fair  and  just  reason  for 
the  repetition  of  the  slander.*  In  the  present  case,  however,  it  is  clear,  that 
there  must  be  judgment  for  the  plaintiff.  On  the  other  point,  I  concur  with  the 
rest  of  the  court 

Best,  J.  I  am  of  the  same  opinion.  The  attempt  here  is  to  justify  this 
libel  under  the  authority  of  the  Earl  of  Northampton^ t  ca$e.  If  this  precise 
point  had  been  there  determined,  I  should  doubt  the  propriety  of  that  decision ; 
and  I  think  that  the  reasons  given  by  my  brother  Holroyd  show  that  the  fourth 
resolution  in  that  case  requires  some  qualification.  For  it  cannot  be  justifiable 
to  repeat  slander  under  all  circumstances ;  but  only  in  those  cases  where  it  is 
done,  not  for  the  purpose  of  merely  circulating  the  slander,  but  for  some  fair 
and  reasonable  cause.  And^  besides,  I  am  not  prepared  to  say  that  that  case 
extends  to  written  slander,  in  which  the  repetition,  by  producing  a  greater  dis- 
persion, increases  in  a  tenfold  degree  the  injury  to  the  individual.  I  tliink, 
therefore,  that  the  first  three  special  pleas  are  baid.  As  to  the  last  plea,  I  alsc 
agree  with  the  rest  of  the  court.  Here  the  proceeding  which  was  *pub-  rmAta 
lished  was  not  complete,  the  case  having  been  stopp^  in  limine.  And  *- 
the  words  of  the  witness  are  not  stated,  but  the  substance  of  his  evidence. 
This,  therefore,  cannot  be  justified.  Besides,  the  defendant  must  have  known, 
when  he  copied  it  from  the  other  paper,  that  it  was  an  illegal  publication ;  and 

*  [The  sune  opinion  ii  intimated  by  Kent,  C.  J.,  10  Johns.  Rep,  449.] 
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he  cannot  be  justified  in  republishing  a  statement  which  he  knew  to  be  un- 
lawful. 

Judgment  for  the*  plaintiff.* 

*  [Sea  Pennington'f  Rap.  169;  1  Biimey  85,  Kennedy  r,  Qregerys  10  Johns.  Rep.  447, 
DeU  ▼.  L^an:  13  East  554,  BeU  t.  i^yme.] 


The  KING  «.  GLOSSOR 

In  a  conviction  of  defendant  for  causing  to  be  acted  at  a  certain  place  called  the  Coburff  Theatre, 
in  the  Parish  of  St.  Mary,  Lambeth,  for  gain  and  reward,  a  certain  entertainment  of  the  stage 
called  Richard  the  Thira,  the  evidence  set  forth  was,  that  the  defendant  was  seen  once  or  twice 
at  the  rehearsals  of  Richard ;  that  another  person  was  staes-manaffer ;  that  defendant  engaged 
I.  S.  to  perform,  and  {[ave  him  a  check  for  the  amount  of  nis  benebt:  Hdd,  that  this  was  suf- 
ficient to  warrant  the  justices  in  drawing  the  conclusion  that  the  defendant  caused  the  play  of 
R  ichard  the  Third  to  be  performed. 

The  conviction  also  stated,  after  the  appearance  and  plea  of  defendant,  that  divers  credible  wit- 
nesses, to  wit,  I.  8.  &.C.,  came  before  the  justices  upon  their  several  oaths,  to  them  severally 
and  respectively,  and  in  the  presence  of  the  said  I.  S..  &c.,  duly  administered :  Htld^  that  taking 
it  altogether,  it  did  substantially  appear  that  the  oath  was  administered  to  the  witneases  in  tbo 

£resenoe  of  the  magistratea. 
B  evidence  also  stated,  that  the  Coburg  Theatre  was  in  the  parish  of  Lambeth,  and  the  adjci. 
dication  of  the  penalty  was  to  the  poor  of  the  parish  of  St.  Mary,  Lambeth :  Hdd^  that  thii 
was  no  variance,  it  not  appearing  that  there  were  two  distinct  parishes  so  named. 

The  conviction  stated  that  on,  dtc,  at  &c.,  C.  W.  W.  came  before  two  ju»» 
tices  for  the  county  of  Surry,  and  informed  them,  that  defendant,  late  of  the 
parish  of  St.  Mary,  Lambeth,  in  the  county  of  Surry,  in  a  certain  place  in  the 
parish  aforesaid,  called  the  Royal  Coburg  theatre,  without  lawful  authority  of 
letters  patent,  and  without  license  from  the  lord  chamberlain,  did  cause  to  be 
acted,  for  rain  and  reward,  a  certain  entertainment  of  the  stage,  to  wit,  a  certain 
tragedy  called  Richard  the  3d,  or  the  Battle  of  Bosworth  Field,  ^.,  contrary 
*Al7l  ^  ^^  statute,  d^c.     The  conviction  then  stated  *the  appearance  of  de- 

J  fendant,  and  plea  of  not  guilty ;  and  then  proceeded  thus,  "  nevertheless, 
upon  this  same  day  and  year  last  aforesaid,  at  the  said  police-office,  Union  Hall, 
in  the  said  parish  of  St.  Saviour  aforesaid,  divers  credible  witnesses,  to  wit,  one 
John  Tovey,  one  Junius  Brutus  Booth,  and  one*  William  Allway,  came  before 
us  the  said  justices,  upon  their  several  oaths,  on  the  Holy  Gospel  of  God,  to 
them  severally  and  respectively,  now  here  and  in  the  presence  of  the  said  John 
Toovey,  Junius  Brutus  Booth,  and  William  Allway,  respectively  duly  adminis- 
tered :  depose,  swear,  and  in  the  presence  of  the  said  Joseph  Glossop,  upon 
their  oaths  aforesaid,  severally  affirm  and  say,**  di^c.  In  the  evidence  it  was 
stated,  that  the  Coburg  theatre  was  in  the  parish  of  Lambeth ;  and  that  an  al- 
teration of  the  play  of  Richard  the  3d  was  acted  there  for  money.  As  to  the 
defendant's  causing  that  play  to  be  represented,  the  evidence  stated  was,  that  J. 
B.  J),  became  acquainted  with  defendant  as  manager  and  proprietor  of  the  Co- 
burg theatre ;  that  defendant  was  seen  once  or  twice  at  the  rehearsals  of  Richard ; 
that  another  person  was  stage-manager ;  that  J.  B.  B.  engaged  with  defendant 
to  perform  several  characters ;  that  J.  B.  B.  applied  to  defendant  for  that  pur- 
pose ;  and  that  defendant  made  him  an  offer  for  twelve  nights,  to  perform ;  that 
the  contract  was  in  writing ;  that  J.  B.  B.  afterwards  performed  there.  That 
at  his  benefit  defendant  gave  him  a  check  for  the  amount.  The  conviction 
concluded,  that  defendant  was  guilty,  and  adjudged  the  penalty  of  50/.,  one- 
half  to  the  informer,  and  one-half  to  the  poor  of  the  parish  of  St.  Mary  Lam- 
beth, being  the  parish  where  the  offence  was  committed.  The  conviction 
having  been  removed  into  this  court  by  certiorari. 
*A18l       MatryaU  Caaberd,  and  Adolphus^  took  three  objections  to  it.     First, 

^  that  it  did  not  sufficiently  appear  that  the  defendant  had  caused  the  play 

of  Richard  the  3d  to  be  performed.     All  that  appears  is,  that  he  was  seen  at 

one  or  two  rehearsals  of  Richard,  and  that  he  offered  to  engage  performers,  and 

paid  them.     But  these  facts  do  not  show  even  prim&  facie  that  he  caused  that 

VOL.  VI.  79  3  G 
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particular  play  to  be  performed,  which  is  necessary.  Secondly,  the  witnesses 
do  not  appear  to  have  been  sworn  in  the  presence  of  the  magistrates,  or  of  the 
defendant.  They  are  stated  to  have  been  sworn  in  the  presence  of  themseWea 
only.  If  so,  the  evidence  was  improperly  taken.  Thirdly,  the  adjudication 
of  the  penalty  is  to  the  poor  of  St.  Mary  Lambeth,  whereas  the  evidence  states 
the  Cobuig  theatre  to  be  in  Lambeth  only,  and  now  constat  that  Lambeth  and 
St.  Mary  Lambeth  are  the  same  parish. 

Scarlet^  Gurney^  F,  PoUock^  and  7\<r/on,  contri  were  stopped  by  the  conru 
Abbott,  C.J.  As  to  the  first  objection,  it  is  sufficient  to  say,  that  it  cannot 
prevail,  unless  the  evidence  stated  on  the  face  of  the  conviction,  be  such  as  that 
no  reasonable  person  could  draw  the  conclusion,  that  the  defendant  caused  this 
particular  play  to  be  performed.  I  am  very  far  from  thinking  that  to  be  the 
case.  The  magistrates  might  very  reasonably  draw  the  conclusion,  and  having 
done  so,  we  cannot  overturn  their  decision  as  to  the  fact.  As  to  the  second 
objection,  the  whole  forms  one  sentence ;  and  it  is  there  stated,  that  the  defend- 
ant having  appeared  before  the  magistrates  and  pleaded  not  guilty,  ^  neverthe- 
less, upon  this  same  day  and  year,  divers  ^credible  witnesses,  to  wit,  ^.,  r^^yQ 
come  before  us  upon  their  several  oaths,  on  the  Holy  Gk>spel  of  Gk)d,  ^ 
now  here  in  the  presence  of  the  said  witnesses  duly  administered,  ^.**  Taking 
the  whole  together,  I  think  it  substantially  appears  that  the  oath  was  adminis- 
tered in  the  presence  of  the  magistrates  to  the  witnesses.  As  to  the  last  objec- 
tion, I  think  the  evidence  sufficient  to  support  the  adjudication.  It  does  not 
appear  that  Lambeth,  and  St.  Mary,  Lambeth,  are  two  parishes,  and  unless  that 
be  so  it  is  no  variance.  If  in  the  trial  of  an  ejectment,  the  premises  were  de- 
scribed to  be  in  St.  Mary,  Lambeth,  and  the  evidence  stated  them  to  be  in 
Lambeth,  I  think  it  would  be  no  variance.  And  it  was  so  held  in  Dot  dem. 
ToUet  V.  Salter,  13  East,  9,  where  the  ejectment  was  for  lands  in  Famham, 
which,  at  the  trial,  were  proved  in  Farnham  Royal :  and  there  it  was  held  no 
variance,  the  defendant  not  having  proved  that  there  were  two  Famhams.  I  do 
not  think  therefore,  that  the  magistrates  were  wrong  in  the  adjudication  made 
by  them,  on  this  evidence.  Upon  the  whole,  therefore,  none  of  these  objec- 
tions are  sufficient,  and  the  conviction  being  regular,  must  be  affirmed. 

Conviction  affirmed. 


The  KING  v.  The  Inhabitants  of  HOLY  CROSS,  WESTGATE. 

Where  a  pauper  was  legally  sworn  in  as  a  borsholder  at  a  court-leet,  and  after  executing  the  of- 
fice  for  a  few  days,  he  was  afterwards  irregularly,  by  two  magistrates,  discharged  from  execot 
ing  his  office,  uid  another  person  appointed ;  out  he  acquiesced  in  this,  sm  did  nor  in  6ct 
afterwards  execute  the  office :  HM,  that  this  was  not  executing  an  annual  office  within  the 
parish  so  as  to  confer  a  settlement. 

Two  justices  by  their  order  removed  the  pauper,  Edward  Best,  from 'the 
parish  of  Holy  Cross,  Westgate,  in  the  city  of  Canterbury,  to  the  parish  of  Holy 
*Cross,  Westgate,  in  the  county  of  Kent.  Tlie  sessions  on  appeal  con-  r^noA 
firmed  the  oi^er  subject  to  the  opinion  of  this  court  upon  the  following  ^ 
case.  The  city  of  Canterbury  is  divided  into  six  wards,  and  two  of  the  twelve 
aldermen  of  the  city  are  appointed  for  each  ward,  a  court-leet  is  held  annually 
oy  the  two  aldermen,  at  which  a  constable  and  borsholder  for  the  ward  are 
chosen.  In  the  month  of  October,  1817,  and  for  some  time  previously,  the 
pauper  resided  and  carried  on  business  in  the  parish  of  St.  Mary  Northgate 
Canterbury,  which  is  in  the  ward  of  Northgate,  that  ward  containing  the  parishes 
of  St.  Mary  Northgate,  and  St.  Alphage.  On  the  21st  October,  1817,  the  an- 
nual court-leet  was  held  for  the  ward  of  Northgate,  at  which  the  pauper  was 
duly  chosen  borsholder  of  the  ward  for  the  year  ensuing,  and  upon  being  sent 
for  to  take  upon  himself  the  office,  he  attended  at  the  court,  and  was  regularly 
sworn  in,  the  staff  of  office  was  also  delivered  to  him  by  the  former  borsholder. 
A  day  or  two  afterwards  he  happened  to  be  at  the  City  Arms  oublic  house. 
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within  his  ward,  when  a  dispute  arose  between  some  persons,  which  was  likely 
to  create  a  disturbance,  and  he  was  desired  to  preserve  the  peace ;  in  conse* 
quence  of  which,  he  fetched  his  staff,  and  put  an  end  to  the  dispute,  but  he  did 
not  do  any  other  act  as  borsholder  than  that.  AAer  he  had  been  sworn  in  a  few 
days,  he  was  desired  to  attend  the  monthly  meeting  of  the  magistrates,  and  he 
attended  with  his  staff;  he  was  called  into  the  council  chamber,  and  informed 
by  the  then  mayor,  that  as  it  was  a  question  to  what  parish  he  belonged,  he 
must  leave  his  staff  there  for  the  present,  and  that  he  should  know  further 
about  it  in  a  few  weeks,  he  left  his  staff  accordingly,  and  not  having  heard  any 
^6211  ^^°^  more,  he  did  not  act,  *nor  was  he  called  upon  after wanls  to  act  as 
-^  borsholder  The  steward  of  the  leet  notified  the  pauper  to  the  magis- 
trates, as 'the  sworn  borsholder  for  the  ward  of  North^ate,  and  he  appeared  so 
in  the  list  of  the  peace  officers,  entered  in  their  record  book.  The  succeeding 
cdurt-leet  for  the  ward  of  Northgate  was  holden  on  the  20th  October,  1818, 
and  the  pauper  resided  during  the  whole  of  the  year  in  the  parish  of  St.  Mary, 
Northgate.  The  duties  that  were  required  to  be  performed  by  the  borsholder 
of  the  ward  of  Northgate,  during  the  remainder  of  the  year,  were  performed  by 
another  person,  who  resided  part  of  that  time  within  the  ward,  and  part  in  the 
borough  of  Staplegate,  adjoining  to  the  ward,  but  not  within  the  jurisdiction  of 
the  city  of  Canterbury,  but  that  another  person  was  not  chosen  or  sworn  in  as 
borsholder  of  the  ward,  nor  did  he  attend  the  sessions  in  that  character,  nor  was 
his  name  enrolled  in  the  list  of  peace-officers. 

Berenif  in  support  of  the  order  of  sessions,  after  stating  the  case,  and  that 
the  question  was,  whether  the  pauper  gained  a  settlement  under  8  &  4  W.  and 
M.  c.  6,  by  executing  a  public  office  in  the  parish  during  a  year,  was  stopped 
by  the  court. 

Boliand,  c4ntriL.  In  this  ease  the  pauper  was  the  legal  borsholder  during 
the  whole  year ;  for  the  mayor  had  no  right  to  remove  him  from  the  office 
over  which  he  had  no  jurisdiction ; .  nor  can  he  be  considered  as  having  exe- 
cuted the  office  by  deputy.  For  all  the  cases  of  deputies  are  where  they  are 
appointed  by  the  courts  leet,  which  was  not  done  here.  The  pauper  therefore 
•6221  ^**  ^®  ^®?*^  officer,  and  resided  in  the  parish  for  a  'year,  and  there  is 
-I  nothing  which  shows  any  refusal  on  his  part  to  perform  the  duties  of  his 
office.     In  fact  he  would  have  been  liable  to  punishment,  if  he  had  so  refused. 

Abbott,  C.  J.  At  the  time  of  the  passing  3  &;  4  W.  and  M.  c.  6,  it  was 
possible  for  any  individual  to  gain  a  settlement  by  a  residence  for  forty  days  in 
the  parish.  The  object  of  that  act  was,  to  add  to  this  the  necessity  of  deliver- 
ing to  the  parish  officers  a  notice  in  writing,  which  they  were  required  to  read 
in  the  church  and  to  register,  in  order  that  there  might  be  public  notice  to  all 
the  inhabitants,  that  they  might,  in  case  the  individual  was  likely  to  become 
chargeable,  procure  his  removal  from  the  parish.  But  that  act  contemplated 
two  cases,  in  which  no  notice  in  writing  was  to  be  given,  viz.  the  serving  an 
annual  office  and  the  payment  of  parish  rates.  Its  object  was  obviously  noto- 
riety. Now  that  is  only  attained  by  the  actual  execution  of  the  office,  and  not 
by  the  appointment  to  it.  Although,  therefore,  it  does  appear,  that  the  pauper 
in  this  case  was  irregularly  discharged  from  his  office,  and  another  person  ir- 
regularly appointed  to  succeed  him,  yet  as  he  did  forbear  to  do  the  duties  of  it, 
I  think  he  cannot  within  the  statute  be  considered  as  having  executed  a  public 
annual  office  in  the  parish,  and  that  he  did  not  thereby  gain  a  settlement.  The 
judgment  of  the  sessions  was  therefore  right 

Order  of  Sessions  confirmed.* 

*  [See  1  WUs.  81,  FUtUworik  and  PuOofomgh;  12  Mmb.  Rep.  262,  Parig  v.  fitrvMi.] 
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*The  KING  v.  The  Inhabitants  of  the  West  Riding  of  YORKSHIRE.  [^628 

In  a  plea  by  the  inhabitants  of  a  county,  that  the  inhabitants  of  a  particular  township  have  imme- 
morially  repaired  the  highway  at  the  end  of  a  county  brid^  situate  within  the  township,  ii  k 
not  necessary  to  state  any  consideration  for  such  prescription. 

Indictment,  in  the  nraal  form,  against  the  defendants,  for  the  non-repair  of 
300  feet  of  the  highway  next  adjoining  the  south  end  of  Leeds  bridge,  in  the 
West  Riding  of  the  county  of  York.  The  plea  admitted,  that,  as  to  75  feet 
next  adjoining  the  south  end  of  the  said  bridge,  the  inhabitants  of  the  West 
Riding  were  liable  to  repair  the  same ;  but  stated,  as  to  the  residue  of  the  said 
highway,  that  the  bridge  was  an  ancient  bridge,  situate  from  time  immemorial 
within  the  township  of  Leeds,  in  the  said  Riding,  and  that  the  said  residue  of 
the  said  highway,  from  time  immemorial,  had  also  been  situate  in  the  said 
township ;  and  from  time  immemorial  had  been  repaired  by  the  inhabitants  of 
the  township  of  Leeds.     Demurrer  and  joinder. 

Blackbume^  for  the  crown,  in  support  of  the  demurrer.  The  plea  is  bad  in 
not  stating  any  consideration  for  the  prescriptive  liability  of  the  inhabitants  of 
the  township  of  Leeds  to  repair  this  part  of  the  highway.  Rex  ▼.  St.  Giles*^ 
Cambridge^  5  M.  &.  S.  260,  the  plea  was  held  bad  fbr  tfiis  reason.  And  the 
ground  of  the  decision  in  that  case,  that  there  could  not  be  any  possible  con- 
sideration for  casting  the  burden  of  repairing  the  road  on  the  inhabitants  of 
another  parish,  equally  applies  here.  For  the  inhabitants  of  Leeds  are  equally 
with  the  rest  of  the  Riding  bound  to  contribute  to  the  *repairs  of  other  rmaoA 
bridges.  In  Rex  v,  Eccle^eld,  1  B.  &  A.  309,  a  consideration  appeared  ^ 
nil  the  face  of  the  record.  For  there  it  was  stated  as  a  general  custom  in  the 
parish  for  each  township  to  repair  its  own  roads. 

E,  Mderson^  contr&,  stopped  by  the  l^ourt. 

Abbott,  C.  J.  The  uniform  course  of  pleading  is  to  state  the  prescription, 
as  in  the  present  case.  The  case  of  Rex  ▼.  iSlf.  Gile$^,  Cambridge^  is  quite 
distinguishable,  on  the  grounds  stated  in  the  judgment  of  the  court  mRex  ▼. 
Ecdesjield.  Here  the  highway  is  situate  within  the  township  of  Leeds.  The 
object  of  the  form  of  the  plea  in  Rex  r.  Ecclesfield  probably  wai  to  allow 
greater  latitude  to  the  evidence  in  support  of  it,  and  also  because  possibly  the 
road  indicted  in  that  case  was  not  an  immemorial  highway.  Here  it  is  the  ordi* 
nary  case  of  a  township,  liable  to  repair  a  part  of  a  bridge  situate  within  it,  of 
which  there  are  many  instances  in  the  books.  There  must,  therefore,  be  judg- 
ment for  the  defendants. 

Judgment  for  the  defendants,  (a) 

Ca)  See  7  East  588  Beat  v.  InJkabitantt  rf  ihb  Wfi  Siding. 


The  KING  v.  The  Inhabitants  of  TYRLEY. 

A  imuper  ha:nng  hired  himself  without  spectfyinff  any  time,  entered  into  the  eervice  the  dejr  be- 
fore New-year*!  day,  and  quitted  two  days  after  Christmas,  receiving  his  full  wa^:  thai 
being  the  usual  time  that  servants  in  that  part  of  the  country  go  into  and  leave  their  placea. 
The  court  thought  that  this  was  a  contract  which  had  arrived  at  its  termination  before  die  ezpi 
ration  of  a  year :  but  the  sessions  having  expressly  found  it  to  be  a  hiring  and  service  far  a  year, 
the  court  conaidered  themselves  as  bound  by  that  finding. 

Two  justices,  by  their  order,  removed  Edward  Peake  and  family  fipom  the 
township  of  Audlem,.in  the  county  of  Cheshire,  to  the  township  of  Tyrley,  in 
the  *county  of  StaflTord.  The  sessions,  upon  appeal,  confirmed  the  order,  r^t^^ 
subject  to  the  opinion  of  this  court,  on  the  following  case.  Edward  L  *»** 
Peake,  the  pauper,  hired  himself  at  8/.  and  his  washing,  without  any  time  being 
specified,  but  which  the  sessions  found  to  be  a  general  hiring  for  a  year.  The 
ptiuper  entered  into  his  service  the  day  before  New-year's  day,  and  quitted, 
with  the  consent  of  his  master,  two  days  after  Christmas  day,  the  usual  time 
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that  servants,  in  that  part  of  the  country,  go  into  and  leave  their  places.  The 
pauper  received  the  whole  of  his  wages  at  the  time  of  his  quitting,  and  stated, 
that  when  he  lef^  he  considered  himself  no  longer  un4er  the  control  of  his  mas- 
ter. The  sessions  confirmed  the  order,  and  found  this  to  he  a  hiring  and  ser- 
vice for  a  year. 

NoUm^  in  support  of  the  order  of  sessions,  was  stopped  by  the  court. 

Pearson^  contri.  Although^ the  sessions  have  found  it  to  be  a  hiring  for.u 
year,  yet  it  is  clear  their  decision  is  wrong,  for  there  is  no  ground  for  presuming 
any  dispensation  with  the  service.  It  is  expressly  stated  that  this  pauper  quitted 
at  tlie  usual  time,  and  came  in  also  at  the  usual  time.  There  was,  in  substance, 
therefore,  only  a  hiring,  according  to  the  custom  of  the  country,  which  it  ap- 
pears is  for  a  less  period  than  a  year. 

Abbott,  C.  J.  As  the  sessions  have  expressly  found  the  fact  of  a  hiring 
and  service  for  a  year,  I  think  we  are  bound  by  it.  I  cannot  say  that  no  rea- 
sonable person  could  come  to  such  a  conclusion  upon  the  facts  stated,  although 
*A2A1  I  certainly  should  not  have  come  to  *it  myself.  I  should  have  thought, 
^  that,  in  this  case,  there  was  neither  a  dispensation  with  the  service,  nor 
a  dissolution  of  the  contract,  but  that  the  contract  had  arrived  at  its  termination, 
and  that  before  a  year  had  expired.  But  still,  as  the  question  was  properly  for 
the  determination  of  the  sessions,  who  have  expressly  found  the  fact  odierwise, 
1  think  their  order  roust  be  confirmed. 

Order  of  sessions  confirmed. 


The  KING  v.  The  Justices  of  SALOP. 

SembUf  that  the  entering  into  the  recognisance  reauired  by  49  ii.  3,  c.  68,  a.  5,  before  the  jus- 
tices, who  make  an  order  of  bastardy,  does  not  aispense  with  the  necessity  of  giving  such  jus- 
tices notice  of  appeal  against  the  oraer,  the  statute  requiring  the  party  to  give  notice  of  bring- 
ing such  appeal,  **  and  of  the  cause  and  matter  thereot.'* 

But  heldi  that  a  parol  notice  of  such  appeal,  and  of  the  cause  and  matter  thereof,  will  be  suffi- 
cient 

Pearson  on  a  former  day  had  obtained  a  rule,  calling  upon  the  defendants  to 
show  cause  why  a  writ  of  mandamus  should  not  be  directed  to  them,  com- 
manding them  to  cause  continuances  to  be  entered,  and  hear  the  appeal  of  one 
Joseph  Oliver  against  an  order  of  two  magistrates,  under  the  49  G.  9,  c.  68,  s. 
5,  whereby  the  said  Joseph  Oliver  was  adjudged  to  be  the  reputed  father  of  a 
bastard  child.  It  appeared,  by  the  affidavits  upon  which  the  rule  was  obtained, 
that  the  order  in  question  was  made  on  the  30th  January,  that  immediately 
upon  the  order  being  made,  the  appellant  entered  into  the  recognisance  required 
by  the  statute,  before  the  justices  who  made  the  order ;  and  that  a  regular  notice 
of  appeal  to  the  quarter  sessions,  to  be  holden  on  the  30th  April,  was  served, 
on  the  9th  of  April,  upon  the  churchwardens  and  overseers  of  the  parish  on 
whose  behalf  the  order  was  made.  When  the  appeal  was  called  on  for  trial  at 
the  sessions,  it  was  objected  by  the  respondents,  that  no  notice  had  been  given 
*A27n  ^  ^^  justices  who  made  the  order,  of  the  intention  *to  bring  the  ap- 
•^  peal,  and  of  the  cause  and  matter  thereof,  as  required  by  the  statute ; 
and  upon  the  sessions  holding  such  notice  to  be  necessary,  the  appellant  ofi'ered 
to»  prove,  that,  previous  to  entering  into  the  recognisance,  he  gave  a  parol  notice 
to  the  justices  who  made  the  order,  of  his  intention  to  appeal  against  it,  and  of 
the  cause  and  matter  of  such  appeal ;  but  the  sessions  would  not  allow  such 
notice  to  be  proved,  and  dismissed  the  appeal.  The  rule  was  obtained  upon 
two  grounds ;  first,  that  the  entering  into  the  recognisance  before  the  justices 
who  made  the  order,  dispensed  with  the  necessity  of  giving  them  a  notice  of 
appeal;  and,  secondly,  that  in  case  a  notice  to  the  justices  was  necessary,  the 
sessions  ought  to  have  received  the  evidence  of  a  parol  notice,  which  was  ten- 
dered by  the  appellant. 

Busiell  now  showed  cause.     As  to  the  first  ground  upon  which  the  rule  had 
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been  obtained,  it  may  be  admitted,  that  if  the  statute,  under  which  this  order 
was  made,  had  merely  required  that  the  justices  making  the  order  should  haTe 
Qotice  of  the  appeal,  it  might  be  difficult  to  contend,  after  the  cases  ot  Rex  t. 
The  Justiee$  of  Leeds,  4  T.  R.  683,  and  The  Justices  of  Essex,  4  B.  &  A.  276, 
that  a  sufficient  notice  had  not  been  given  by  the  appellant  entering  into  the  re- 
cognisance before  them,  at  the  time  Siey  made  the  order.  But  as  the  statute 
requires  that  the  justices  should  not  only  have  notice  of  the  intention  of  the 
party  to  bring  an  appeal,  but  should  also  have  notice  ^^tf  the  cause  and  matter 
thereof*  it  seems  clear,  that  the  recognisance  could  not  dispense  with  the  notice 
required  by  the  statute,  inasmuch  as  no  information,  as  *to  the  cause  c^mq 
and  matter  of  the  appeal,  could  be  communicated  to  the  justices  by  the  ^ 
terms  of  the  recognisance.  Both  in  s.  5,  and  s.  7,  of  the  statute,  the  notice  and 
the  recognisance  are  mentioned,  as  distinct  and  independent  proceedings.  QBay- 
LEY,  J.  Supposing  the  argument  to  be  correct,  that  the  entering  into  the  re- 
cognisance was  not  a  sufficient  notice  within  the  statute  of  **  the  cause  and  mat- 
ter of  the  appeal,*'  how  can  the  other  ground,  upon  which  the  rule  has  been 
obtained,  be  answered,  viz.,  that  evidence  of  the  parol  notice  ought  -to  have 
been  received  by  the  sessions  ?]  It  appears,  from  the  affidavits  filed  in  answer 
to  the  rule,  that  it  is  the  practice,  and  one  of  the  standing  orders  of  the  sessions 
for  the  county  of  Salop,  for  all  notices  of  the  trial  of  appeals  in  that  court  to 
be  in  writing ;  and  this  is  a  reasonable  practice  of  the  court  of  quarter  sessions 
which  this  court  will  sanction.  In  Paley  on  Convictions,  202,  in  speaking 
generally  of  appeals  allowed  by  statutes,  it  is  laid  down  tliat  ^  the  notice,  where 
the  statute  requires  any,  should  be  in  writing."  "  Besides,  as  in  this  case  the 
statute  directs  a  notice  to  be  given  of  the  **  cause  and  matter  "  of  the  appeal,  it 
must  be  presumed,  that  a  notice  in  writing  was  contemplated,  though  not  ex- 
pressly required  by  the  words  of  the  statute,  as  the  justices  cannot  be  expected 
to  remember  the  cause  and  matter  of  an  appeal  contained  in  a  parol  notice, 
which  may  possibly  be  minute  and  circumstantial,  and  may  be  given  at  a  time 
when  the  justices  are  too  much  occupied  with  other  business,  to  make  a  memo- 
randum of  the  cause  and  matter  which  it  contains. 

Pearson,  contri,  was  stopped  by  the  court. 

*Bayley,  J.  I  am  of  opinion,  that  in  this  case  the  sessions  ought  r^ang 
to  have  received  the  evidence  of  the  parol  notice  of  appeal  whicJi  was  ^ 
tendered  by  the  appellant.  It  may  be  convenient,  that  a  notice  of  appeal,  par- 
ticularly where  it  is  a  notice  of  the  cause  and  matter  of  the  appeal,  should  be 
in  writing ;  and  in  many  cases  the  statute  giving  the  appeal  requires  that  there 
should  be  a  written  notice ;  but  we  cannot  say  that  a  notice  in  writing  is  neces- 
sary, where  it  is  not  required  to  be  in  writing  by  the  clause  in  the  statute,  which 
directs  a  notice  to  be  given.  An  appeal  is  usually  allowed  by  statute  on  cer- 
tain conditions ;  and  when  one  of  those  conditions  is,  that  the  party  appealing 
shall  give  a  notice  of  his  appeal,  it  would  be  to  add  a  further  condition,  if  we 
were  to  hold  that  such  notice  must  be  in  writing. 

HoLROYD,  J.y  concurred. 

Rule  absolute,  (n^ 

(p)  Abbott,  C.  J.,  and  Best,  J.,  had  left  the  oourt 
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By  a  charter-party,  freight  was  asreed  to  be  paid  for  the  use  or  hire  of  the  ship  at  a  certain  rate 
per  ton,  for  a  voyage  out  and  home,  in  manner  following,  viz. :  a  certain  sum  in  advance  on 
the  ship's  clearing  outwards,  and  the  residue  half  in  cash  and  half  in  approved  bills,  upon  the 
dehvery  of  the  homeward  cargo;  the  owner  also  appointed  C.  S.  master,  at  the  request  of  the 
charterer,  who  executed  a  bond,  conditioned  for  the  faithful  performance  of  the  master's  duty; 
aiid  the  owner  expressly  instructed  C.  S.  to  be  careful  to  sign  all  bills  of  lading  with  the  clause, 
freight  payable  as  by  charter-party/*    The  ship  was  consigned  to  C.  and  Co.,  in  Calcutta, 
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by  whom  she  was  put  up,  for  her  homeward  vosrage,  as  a  general  ship,  and  different  merchants 
shipped  goods  by  ner,  U.  and  Co.,  taking  for  homeward  freight  bills  payable  60  days  after 


indebted  for  advances  on  the  outward  cargo,  and  who,  as  well  as  C.  and  Co.,  were  cognisant 

of  the  terms  of  tiie  charter-party :  Held,  that  the  owner  of  the  ship  had  a  lieir  on  these  goods . 

to  the  extent  of  the  homeward  freight. 
C.  and  Co.  also  put  on  board  the  ship  goods  purchased  by  them  on  account  of  the  charterer: 

but  he  beinp;  indebred  to  them,  and  B.  and  Co.,  their  agents,  those  soods  were  by  the  bill  of 

lading  consigned  to  B.  and  Co. :  Held,  that  as  between  the  owner  of  the  ship  and  B.  and  Co. 

the  eoods  were  to  be  considered  as  the  goods  of  the  charterer,  and  liable  to  the  owner's  lien 

on  them  for  the  freight  due  by  charter-party. 
In  the  charter-party,  the  freighter  promised  to  pay  and  defray  two-thirds  of  the  port-charges : 

the  owner  having  paid  the  whole,  was  held  to  have  no  lien  on  the  goods  shipped  for  those  charges. 

Debt  for  money  had  and  received.  Plea,  nil  debent  The  cause  was  tried 
before  Abbott,  C.  J.,  at  the  London  sittings  after  Trinity  term,  1819,  when  a 
verdict  was  found  for  the  plaintiff,  for  the  sum  of  7042/.,  subject  to  the  opinion 
of  this  court,  upon  the  following  case.  The  plaintiff  was  owner  of  the  ship 
Eliza,  of  which  Charles  Sivrac  was  master,  and  on  the  14th  of  June,  1816, 
entered  into  a  charter-party  with  John  Burton  Gooch,  which  contained  provi- 
sions, that  the  ship  should  take  on  board  a  cargo,  and  proceed  to  Bengal,  and 
being  arrived  there,  give  notice  thereof  to  the  agents  of  the  freighter ;  and 
make  a  right  and  true  delivery  of  the  cargo  unto  them,  agreeable  to  bills  of 
lading:  and  that  after  such  delivery,  the  master  should  take  on  board  from  the 
agents  of  the  freighter,  at  Bengal,  all  such  other  lawful  goods  as  they  might 
think  proper  to  ship,  and  proceed  back  to  London,  and  being  arrived  there  give 
*(i^l1  ^^^^®  thereof  to  the  freighter,  his  executors,  *&c.,  and  make  a  right  and 

-^  true  delivery  of  the  homeward  cargo  unto  him  or  them,  agreeable  to  bills  of 
lading,  that  might  be  signed  for  the  same,  and  then  end  the  voyage.  Freight  to 
be  paid  by  Gooch  for  the  use  or  hire  of  the  ship,  for  the  whole  of  her  voyage, 
at  the  rate  of  16/.  sterling  per  ton,  register  measurement  of  the  ship,  together 
with  5  per  cent  primage  thereon,  such  freight  and  primage  to  be  paid  in  man- 
ner  following,  that  is  to  say,  the  sum  of  500/.;  or  so  much  thereof  as  the 
freight  of  the  outward  cargo  might  amount  to,  calculated  in  the  usual  manner, 
on  the  day  of  the  ship's  clearing  outwards ;  and  the  remainder,  on  a  right  and 
true  delivery  of  the  homeward  cargo,-  in  manner  following,  viz.,  one  moiety  in 
6ash,  and  the  other  moiety  by  approved  bills,  payable  at  two  months'  date  from 
that  period.  And  the  freighter  further  promised  to  pay  and  defray  two-third 
parts  of  all  port-charges,  (pilotage  and  lights  dues  excepted,)  which  the  ship 
might  incur  during  the  voyage.  There  was  added  to  it  the  following  memo- 
randum :  **  It  is  hereby  agreed,  that  the  expenses  of  the  ship  in  India  are  to  be 
advanced  by  the  freighter's  agents  at  the  exchange  of  the  day ;  and  letters  of 
advice  are  to  be  written  and  sent  to  the  owner,  stating  the  amount  of  such  ad- 
vances." The  charter-party  was  entered  into  by  Gooch,  on  behalf  of  himself  and 
Sivrac,  who  had  previously  agreed  with  him  to  be  jointly  interested  in  freighting 
the  ship,  and  in  an  adventure  of  goods  to  be  sent  out  by  them  to  the  East  Indies, 
and  there  sold,  and  other  goods  to  be  purchased  with  the  proceeds  thereof,  and 
brought  home  to  England,  on  their  joint  account.  Upon  the  recommendation  of 
Gooch,  the  plaintiff  appointed  Sivrac  master  of  the  ship  for  tlie  voyage.  On  the 
*fi^2l   ^^^  ^^  ^August,  Gooch  and  Sivrac  executed  a  bond  to  the  plaintiff,  condi- 

-1  tioned  for  the  faithful  performance  of  Sivrac's  duty,  as  master.  On  the  13th 
of  August.  1816,  the  plaintiff  delivered  a  letter  of  inslructions  to  Sivrac,  as 
master,  containing,  amongst  other  things,  as  follows  :  ^*  It  is  my  particular  re- 
quest, that  you  will  be  careful  to  sign  all  your  bills  of  lading,  with  the  clause 
of  freight,  payable  according  to  charter-party  inserted  therein,  before  you  sign 
the  same,  as  well  as  the  usual  clause  of  quantity  and  contents  unknown,  and 
to  cancel  all  the  bills  of  loading  for  the  outward-bound  cargo  when  delivered.*' 
Gooch  and  Sivrac  having  purchased  divers  goods  to  form  part  of  the  outward 
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cai^o,  the  former  applied  to  the  house  of  Bazett  and  Go.  merchants  in  London, 
tlie  real  defendants,  for  a  loan  of  money  on  the  secnrity  of  the  cargo,  proposing 
that  it  should  be  consigned  to  the  house  of  Golvins  and  Co.,  at  Gdcutta,  as  the 
agents  of  Bazett  and  Go.,  in  order  that  Golvins  and  Go.  might  sell  the  goods, 
and  out  of  the  proceeds  retain  for  the  use  of  Bazett  and  Go.,  so  much  money 
as  they  should  advance  for  Gooch  and  Sivrac,  and  purchase  other  goods  with 
the  residue,  if  any,  for  and  on  account  of  Gooch  and  Sivrac,  to  be  consigned  to 
Bazett  and  Go.  who  were  to  receive  the  homeward  goods  as  the  agents  of  the 
parties  interested  therein.  Bazett  and  Go.  agreed  to  this  proposal,  and  advanced 
the  sum  of  4218/.  12s.  \d.  for  that  purpose,  and  received  from  Gooch  and  Sivrac 
a  bill  for  3000/.,  drawn  by  them  on  Golvins  and  Go^  the  consignees  of  the 
goods  sent  by  Gooch  and  Sivrac  to  Galcutta,  as  a  security  for  part  of  these 
advances ;  and  as  a  further  security,  bills  of  lading  of  the  outward  cargo  were 
sent  by  Gooch  and  Sivrac  in  the  ship,  made  deliverable  to  Golvins  and. Go.  at 
Galcutta,  to  whom  the  *ship  was  consigned.  When  Bazett  and  Go.  r^g^o 
agreed  to  advance  Gooch  money,  on  the  security  of  the  outward  cargo  ^ 
by  the  Eliza,  it  was  agreed,  that  the  homeward  cargo  should  be  consigned  by 
Golvins  and  Go.  to  the  house  of  Bazett  and  Go.  Accordingly,  a  letter  was 
written  by  Gooch  to  Golvins  and  Go.  dated  12th  August,  1816.  **  Enclosed 
you  have  a  list  of  goods,  which  I  request  you  to  purchase  in  proportion  to  the 
extent  of  funds  realized  by  the  investment  per  Eliza,  which  I  consign  to  you 
through  the  house  of  Bazett  and  Go. ;  and  should  you  feel  inclined  to  enable  us 
to  invest  to  the  full  amount  of  the  enclosed  list,  by  holding  the  bills  of  lading  on 
the  cargo,  as  security,  I  then  request  you  to  purchase,  subject  to  such  alterations 
as  you  may  deem  advisable,  in  conjunction  with  our  friend  Gaptain  Sivrac.  I 
forward  you  also  a  copy  of  the  charter-party  for  your  guidance,  and  by  which 
you  will  be  enabled  to  judge  whether  it  will  be  most  for  your  interest  to  take 
the  current  freight  of  the  day,  or  to  invest  the  goods  above-mentioned.'*  On 
the  1 4th  of  August,  1816,  Bazett  and  Go.  wrote,  with  the  outward  cargo,  to 
Golvins  and  Go.,  partA  of  which  correspondence  were  as  follows:  "We  are 
commissioned  by  Gooch  and  Sivrac  to  consign  their  interest  to  your  manage- 
ment. These  gentlemen  have  chartered  the  Eliza  for  the  voyage  to  Bengal, 
and  home ;  and  have  shipped  on  their  own  account  an  investment,  of  which  we 
havo  to  hand  you  herewith  the  invoice,  bills  of  'parcels  and  bills  of  lading.  No. 
5  is  a  letter  to  you  from  themselves  touching  the  return  cargo,  as  far  as  it  relates 
to  their  own  funds.  We  think  you  may  find  it  necessary  to  make  considerable 
alterations  in  the  memorandum  which  it  encloses,  and  this  you  will  in  course  do 
with  the  concurrence  of  Sivrac.     ITie  shipment,  *of  whatever  it  may 


consist,  is  to  be  directly  consigned  to  us,  and,  as  we  have  to  request  you 
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will  procure  freight  for  the  vacant  tonnage,  we  have  further  to  add,  that  the 
freight  bills  are  to  be  made  payable  to  us ;  in  short,  that  the  entire  concerns  of 
the  expedition  are  to  pass  into  our  charge.  This  is  clearly  and  explicitly  un- 
derstood between  Sivrac,  Gooch,  and  ourselves.  No.  6  is  a  copy  of  the  char- 
ter-party, with  the  provisions  of  which  you  will  have  the  goodness  to  comply 
as  accurately  as  may  be  practicable."  The  ship  arrived  at  Galcutta,  in  March, 
1817,  under  the  command  of  Sivrac,  who,  on  the  26th  of  that  month,  wrote  a 
letter  to  the  plaintiflf,  in  which  he  says,  "  I  shall  be  mindful  of  the  tenor  of  your 
instructions.**  Soon  after  this  Sivrac  gave  up  the  command  of  the  ship  at  Gal- 
cutta, and  Golvins  and  Go.  concurred  with  Sivrac  in  appointing  one  Robert 
Oliver  master  in  his  stead.  Golvins  and  Go.  sold  the  outward  goods  at  Gal- 
cutta, and  out  of  the  proceeds  thereof  appropriated  the  value  of  3000/.  to  the 
discharge  of  the  bill  drawn  on  them  in  favour  of  Bazett  and  Go.  for  their  ad- 
vances ;  they  also  put  up  the  ship  as  a  general  ship  at  Galcutta,  and  various 
merchants  there  shipped  goods  on  board  of  her,  consigned  to  different  persons 
in  London,  and  respectively  drew  instruments  for  the  amount  of  tlie  freight 
agreed  to  be  paid  for  the  same  in  the.  following  form.*'     *<  Exchange  for  234/. 
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sterling,  Calcutta,  24  April,  1817.  Sixty  days  after  the  safe  arrival  of  the  ship 
Eliza  at  the  port  of  London,  with  the  goods  on  board  as  specified  in  the  an- 
nexed list,  and  delivered  agreeable  to  the  bill  of  lading,  pay  this  our  first  of  ex- 
change (second  and  third  of  the  same  tenor  and  date'  unpaid)  to  Messrs.  Bazeti 
and  Co.,  or  order,  the  sum  of  234/.  value  in  freight  per  said  ship."  These 
*A9A1  insti^'^®"^  were  endorsed  by  Colvins  *and  Co.,  and  made  payable  to 

J  the  order  of  Bazett  and  Co.,  to  whom  they  were  remitted ;  and  all  of 
them,  except  'three,  were  accepted  by  the  consignees  ;  but  none  of  them  were 
paid,  in  consequence  of  the  disputes  between  the  plaintifiT  and  Bazett  and  Co. 
Colvins  and  Co.  did  all  the  busiiiess  of  the  ship  at  Calcutta,  and  Oliver,  the 
master,  signed  bills  of  lading  for  the  goods  in  the  following  form  :  **  Shipped 
by,  &c.i  to  be  delivered,  ^.,  they  paying  freight  for  the  said  goods  agreeable 
to  freight  bill,  with  primage  and  average  accustomed."  The  state  of  trade  was 
unfavourable  at  Calcutta  when  the  Eliza  arrived  there,  and  Colvins  and  Co., 
being  unable  to  procure  a  full  freight  for  her,  except  on  verj-  low  terms,  thought 
it*  more  advantageous  for  Gooch  and  Sivrac  to  purchase  goods  on  their  ac- 
count to  fill  up  the  ship  than  to  accept  of  the  freights  on  the  low  terms  offered, 
and  accordingly  they  bought  for  and  on  account  of  Gooch  and  Sivrac  140  hales 
and  100  half-bales  of  cotton,  which  they  marked  with  the  letters  G.  d&  S.,  and 
shipped  on  board  the  Eliza,  consigned  by  the  bills  of  lading,  by  Colvins  and 
Co.  as  shippers,  to  Bazett  and  Co.  On  the  10th  May,  1817,  Colvins  and  Co. 
wrote  to  Bazett  and  Co.  as  follows :  ^  It  is  with  no  litde  disappointment  that 
we  add,  that  this  small  sum  comprises  the  whole  of  the  ship's  freight,  excepting 
for  the  cotton  shipped  on  Gooch  and  Sivrac*s  own  account,  which  is  of  course 
not  drawn  for."  At  the  time  the  Eliza  sailed  from  Calcutta  on  her  homeward 
voyage,  a  great  deal  remained  to  be  done  by  Colvins  and  Co.  in  regard  to  the 
sale  of  the  outward  cargo,  consigned  to  them,  and  the  making  up  of  the  accounts 
thereof.  In  their  letter  of  the  lOlh  May,  1817,  they  had  informed  Bazett  and 
•6361  ^^'  ***  general  terms,  that  they  would  have  to  account  ♦with  Gooch  and 

•^  Sivrac  for  the  property  therein  mentioned,  but  that  complete  accounts 
could  not  be  sent  at  that  time,  for  the  whole  of  the  outward  cai^o  was  not  then 
sold,  nor  the  whole  of  the  proceeds  of  the  part  then  sold  received.  The  ship 
arrived  in  London  in  DecembKer,  1817,  under  the  command  of  Oliver,  and, 
during  the  whole  of  the  voyage,  was  navigated  by  a  crew  who  were  hired,  paid, 
and  maintained  by  the  plaintiff.  Gooch  and  Sivrac  were  then  in  insolvent  cir- 
cumstances, and  afterwards  became  bankrupts.  The  freight  then  due  to  the 
plaintiff,  according  to  the  charter-party,  amounted  to  6668/.  7«.,  and  the  port 
charges  to  310/.  7«.,  for  the  amount  of  which  the  action  was  brought.  No 
part  of  that  sum  had  been  paid  to  the  plaintiff.  By  the  acts  establishing  the 
East  India  Docks,  the  owners  of  shtps,  by  giving  notice  of  their  demand,  retain 
their  lien  for  freight  upon  goods  landed  there,  and  upon  the  proceeds  thereof, 
when  sold  by  the  East  India  Company.  The  plaintiff  having  demanded  pay- 
ment of  the  sum  of  6978/.  14«.,  according  to  the  charter-party,  immediately 
gave  notice  to  the  different  consignees  on  whom  the  instruments  were  drawn, 
not  to  accept  or  pay  the  same,  but  to  pay  him  the  freight  of  the  goods  consigned 
to  them.  He  afterwards,  as  well  as  Bazett  and  Co.,  gave  regular  notice  to  the 
East  India  Company  not  to  deliver  up  the  goods  till  freight  was  paid.  The 
whole  of  the  homeward  cargo  was  sold  in  the  usual  manner  at  the  sales  of  the 
East  India  Company,  and  they  received  the  proceeds  thereof.  With  the  con- 
sent of  Bazett  and  Co.  and  the  plaintiff,  the  proceeds  of  the  goods  belonging  to 
the  different  shippers  were  paid  to  the  different  consignees  thereof,  deducting 
♦6371  ^^^  freight,  amounting  to  4562/.  6».  7(/.,  which  the  East  'India  Com- 

-*  pany  retained  for  the  use  of  the  persons  entitled  to  receive  the  same. 

'  They  likewise  retained  the  sum  of  2416/.,  being  the  whole  of  the  proceeds  of 

the  cotton  marked  G.  &  S.,  for  the  use  of  the  plaintiff,  if  it  should  be  found  that 

he,  as  owner  of  the  ship,  had  a  lien  to  that  amount  on  those  goods ;  and  if  it 

VOL.  VI.  80 
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should  l>e  found  that  he  had  no  such  Hen,  then  for  the  use  of  Buzett  and  Co. 
Of  the  sum  of  4218/.  2s,  Id,,,  originally  advanced  by  Bazett  and  Co.,  there  re- 
mained still  due  to  them  a  considerable  sum.  There  was  likewise  due  to  them, 
on  other  dealings  with  Gooch  and  Sivrac  jointly,  and  from  each  of  them  se- 
parately, a  considerable  sum  of  money.  In  Michaelmas  term,  1818,  the  plain- 
tiff commenced  this  action,  whereupon  the  East  India  Company  filed  a  bill  of 
interpleader  in  the  Exchequer,  making  the  plaintiff  and  Bazett  and  Co.  defend- 
ants in  such  suit*  On  a  motion  in  Uiat  court,  it  was  ordered  that  the  action 
should  be  defended  by  Bazett  and  Co. 

Campbell  was  to  have  argued  on  behalf  of  the  plaintiff,  but  the  court  now 
called  upon 

Farke,  for  the  defendant.  There  are  three  questions  in  this  case;  Ist, 
Whether  the  plaintiff  is  entitled  to  any  lien  on  the  goods  shipped  by  the  dif- 
ferent sub-freighters?  2dly,  If  he  is  so  entitled,  then  to  what  extent  he  has  a 
Hen  oii  the  goods  shipped  by  Colvins  and  Co.,  consigned  to  Bazett  and  Co.  ? 
and,  3dly,  Whether  he  has  any  Hen  at  all  for  the  port-H;harges  7  As  to  the 
first  of  these  questions,  it  is  to  be  observed,  that,  in  Mutton  v.  Braf^gj  2  Marsh, 
339;  [7  Taunt.  14,  S.  C]  it  was  held  that  the  owner  *of  a  ship  under  r^^^ 
such  circumstances  as  the  present,  has  no  lien  on  the  goods  of  Uie  sub-  >- 
freighters.  It  must  be  admitted,  however,  that  Saville  v.  Campion^  2  B.  &  A. 
503,  is  at  variance  with  the  authority  of  Hutton  v.  Bragg^  and  that  Chri$iU  v. 
Lewis^  2  Brod.  ii  Bing.  410,  has  since  overruled  it.  But  still,  according  to  all 
the  cases,  the  owner  has  a  lien  only  on  the  goods  of  the  charterer,  for  the 
freight  due  by  tlie  charter-party,  and  on  the  gooKds  of  the  other  persons  put  on 
board  the  Hen  is  confined  to  the  freight  due  upon  delivery,  according  to  the 
terms  specified  in  the  bill  of  lading.  In  Paul  y.  Birch,  2  Atk.  621,  Lord 
Hardwicke  says,  '*  The  bankrupts  (who  were  in  that  case  the  charterers  of 
the  ship)  made  an  agreement  with  the  owner  on  their  own  account,  and  not  on 
the  part  of  the  merchants,  and  therefore  the  merchants  are  not  liable.  Other- 
wise they  would  be  in  the  hardest  case  imaginable,  for  they  would  be  liable  to 
any  private  agreement  between  the  occupiers  of  the  ship,  and  the  original  own- 
ers." And  he  adds,  that  the  person  letting  out  the  ship  must  take  care  that  the 
charterer  is  a  substantial  person,  otherwise  he  will  suffer  by  his  neglect  The 
result  of  that  case  was,  that  the  merchants  were  held  liable  to  pay  to  the  owner 
the  freight,  which,  by  their  agreement,  was  to  have  been  paid  by  them  to  the 
charterer  on  delivery  of  the  goods.  And  the  Hen  of  the  owner  was  allowed  to 
that  extent.  In  Mitchell  v.  Scay^e,  4  Campb.  298,  and  in  Christie  v.  Lewis, 
the  same  rule  prevailed,  and  the  rule  i^  consistent  with  justice,  for  odierwise 
the  law  would  allow  the  charterer  to  pledge  the  goods  of  the  sub-freighter  for 
his  own  debu  Now,  if  this  principle  be  applied  to  the  present  case,  *it  r^^^ 
wiU  appear  that  here  nothing  is  payable  to  the  charterer  on  delivery,  ^ 
and  consequenUy  he  could  have  no  lien  on  die  goods.  The  owner,  therefore, 
who  stands  in  his  situation,  has  no  lien  on  the  goods  of  the  sub-freighter.  The 
real  question  is,  whether  there  is  any  thing  by  which  the  charterer  of  this  ship 
is  absolutely  restrained  from  making  any  contracts  he  may  choose  with  the 
sub-freighters.  And  if  there  is  nothing  to  prevent  him  from  stipulating  for  any 
freight,  and  on  any  terms  that  he  may  please,  the  owner  must  take  the  conse- 
quences foUowing  from  such  stipulation.  There  is  nothing  in  this  charter- 
party  specifying  in  what  form  the  bills  of  lading  shall  be  taken.  Suppose  the 
charterer  had  received  at  .Calcutta  the  freight  in  advance  for  the  goods.  Could 
it  be  contended,  that  then  the  sub-freighters  would  be  bound  to  pay  it  over 
ngain  to  the  owner  of  the  ship  ?  If  so,  why  may  they  not  make  any  contract 
with  the  charterer,  which  they  may  choose  to  do,  provided  it  be  not  fraudulent 
with  respect  to  the  owner  of  the  ship.  There  is  nothing  fraudulent  in  what 
has  been  done  here,  for  if  these  bargains  had  not  been  made,  the  ship  would 
not  have  had  these  goods  on  board ;  and  then  the  owner  would  not  have  had 
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any  freight  to  receive.  Besides  it  cannot  be  put  on  the  ground  of  fraud ;  for 
th^  court  never  infer  fraud  unless  it  be  found  by  the  jury,  which  is  not  the  cas» 
here.  But  supposing  that  the  sub-freighters  are  liable,  then  the  second  ques 
iion  is,  as  to  the  extent  of  the  plaintiff's  lien  on  the  goods  put  on  board  by 
Golvins  and  Co.,  at  Calcutta.  It  is  contended  that  these  are  the  property  of 
Gooch  and  Sivrac,  and  as  such,  liable  to  the  freight  per  charter-party.  But 
this  is  not  so.  The  goods  are  deliverable  to  the  agents  of  Colvins  and  Co. 
♦fl4(n   ^^  property,  *iherefore,  passed  to  Gooch  and  Sivrac  by  their  being  put 

-J  on  board  the  ship.  The  property  in  such  cases  vests  immediately  in 
the  consignee  of  the  bill  of  lading,  and  Haille  y.  Smith,  1  Bos.  &  Pul.  563,  is 
a  direct  authority  in  point  There  the  property  was  held  to  be  in  the  con- 
signee, although  the  profit  or  loss  was  to  fall  upon  the  consignors,  as  it  is  in 
this  case  to  fall  on  Gooch  and  Sivrac,  Evans  v.  MarletU  1  Ld.  Raym.  271*  is 
to  the  same  effect.  The  legal  owners,  therefore,  of  these  goods  were  Bazett 
and  Co.,  to  whom  they  were  consigned,  and  in  that  case  the  lien  of  the  plain- 
tiff will  be  confined,  at  all  events,  to  the  freight  due  on  the  bill  of  lading.  As 
to  the  third  point ;  at  all  events,  the  owner  has  no  lien  for  the  sum  paid  for 
port-charges.  His  remedy  is  by  action  against  the  charterer,  for  a  breach  of 
covenant  in  not  paying  his  proportion  of  them  ;  but  there  is  no  authority  for 
saying,  that  if  th&  owner  pays  them,  he  has  a  lien  for  the  amount.  There  is  no 
lien  for  dead  freight/  or  for  demurrage,  which  are  analogous  c^ses. 
'  Campbell  in  reply,  as  to  the  third  point.  No  time  is  stipulated  by  the  char- 
ter-party when  these  charges  are  to  be  paid.  The  amount  can  only  be  ascer- 
tained at  the  end  of  the  voyage,  and  they  are  in  fact  usually  considered  as  part 
of  the  freight.     If  so,  there  is  the  same  lien  for  tliem  as  for  the  freight. 

Abbott,  C.  J.  It  is  very  satisfactory  to  my  mind  to  find,  that  the  law 
enables  us  to  decide  this  case  in  favour  of  the  plaintiff.  By  the  very  terms  of 
this  charter-party,  the  freight  was  to  be  paid  on  the  delivery  of  the  g6ods. 
*IUin  *'^^®^  ^^^  question  is,  whether  Gooch  can,  by  a  collusive  bargain  with 

^  Colvins  and  Co.,  and  other  third  persons,  permit  tliem  so  to  ship  goods 
as  to  deprive  the  owner  of  his  lien.  It  is  not  necessary  to  decide  what  effect 
the  payment  of  the  freight,  if  made  before  the  goods  were  laden  on  board  in  the 
East  Indies,  would  have  had.  If  such  an  event  had  happened,  which  however  is 
not  very  probable,  perhaps  the  owners'  lien  for  freight  might  have  been  thereby 
defeated.  But  in  this  case  the  freight  has  not  so  been  paid,  and  the  only  ques- 
tion is,  whether  this  bargain  to  receive  the  freight  by  ireight-bills  made  between 
Gooch  and  Sivrac,  and  Colvins  and  Co.,  (the  latter  being  acquainted  with  the 
terms  of  the  original  charter-party)  can  be  allowed  to  have  effect,  so  as  to  de- 
prive the  owner  of  his  lien.  If  it  could  succeed,  a  gross  fraud,  as  it  seems  to 
me,  would  be  practis^.  By  a  contrary  decision,  we  shall  injure  no  one,  for 
as  to  the  sub-freighters,  who  are  wholly  unconnected  with  the  charterer,  it  is 
quite  immaterial  to  whom  they  pay  the  freight  due  for  the  conveyance  of  their 
goods,  and  as  to  the  goods  shipped  by  Colvins  and  Co.,  they  must  either  stand 
in  the  same  situation  as  those  of  the  other  freighters,  or,  if  considered  as  die 
goods  of  Gooch  and  Sivrac,  must  be  liable  to  pay  the  freight  as  per  charter- 
party.  The  case  of  HuUon  v.  Bragg  is  very  distinguishable  from  this.  In 
that  case,  there  was  no  connexion  between  the  hire  of  the  ship  and  the  delivery 
of  the  cargo.  But  here,  by  the  terms  of  the  charter-party,  there  is.  For  the 
residue  of  the  freight  is  stipulated  to  be  paid  upon  the  delivery  of  the  home 
ward  cargo.  I  think,  therefore,  that  the  owner  of  the  ship  was  entitled  to  a 
lien  upon  the  goods  put  on  board  by  the  different  shippers  abroad,  to  the  extent 
*6421  ^^  *^^  freight  due  upon  each  of  those  consignments.     The  goods  pur- 

^  chased  by  Colvins  and  Co.,  for  Gooch  and  Sivrac,  are  in  a  different 
situation.  I  am  of  opinion,  that  as,  between  these  parties,  those  are  to  be  con- 
sidered as  the  goods  of  Gooch  and  Sivrac,  and  in  that  case  they  are  liable  to 
the  lien  of  the  owner  of  the  ship  to  the  full  extent  of  the  freight  due  on  the 
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charter-party.  If  this  had  been  a  question  between  Gooch  and  Colvins  ana 
Co.,  the  case  might  have  been  different.  Upon  the  third  point,  I  am  of  opi- 
nion, that  the  owner  of  the  ship  is  not  entitled  to  any  lien  for  the  port-chaiges, 
and  that,  therefore,  the  verdict  must  be  reduced  to  that  extent. 

Baylrv,  J.  There  is  no  authority  for  saying  that  the  owner  of  a  ship  has 
a  lien  for  port-charges,  and  where  there  is  no  usage  on  the  subject,  we  ought 
not  to  determine  in  favour  of  a  lien,  unless  it  be  clear,  from  the  terms  of  the 
charter-party,  that  it  exists.  Now  the  stipulation  as  to  the  payment  of  the 
port-charges,  is  in  a  diflferent  part  of  the  charter-party,  from  the  clause  relative 
to  the  payment  of  freight.  If  the  parties  had  intended  that  there  should  have 
been  a  lien  for  these  charges,  the  charter-party  would  have  contained  an  express 
stipulation,  that  the  remainder  of  the  freight  and  two-thirds  of  the  port-charges 
should  be  paid  on  delivery  of  the  homeward  cargo.  That  not  being  so  stated, 
I  am  of  opinion,  that  the  plaintiff  is  not  entitled  to  any  lien  on  this  head. 
Upon  the  general  question,  I  have  no  doubt  that  the  owner  has  a  lien  on  those 
parts  of  the  cargo  belonging  to  Golvins  and  Co.,  and  to  third  persons  :  by  the 
very  terms  of  the  charter-party,  that  lien  is  given.  Its  extent,  however,  as  to 
the  goods  belonging  to  third  ♦persons,  is,  by  the  case  of  Foul  v.  Birch^  r*ft4a 
regulated  and  confined  to  the  amount  of  the  freight  which  the  goods,  ^ 
when  taken  on  board,  were  liable  to  pay.  But  it  is  contended  here,  that  the 
fact  of  taking  bills  for  the  freight,  payable  after  the  delivery  of  the  goods,  de- 
prives the*  owner  of  the  ship  of  his  lien.  I  think,  however,  that  it  is  not  so, 
and  that  if  it  were  so,  the  greatest  injustice  would  follow.  Here  Gooch  hires 
the  ship  on  freight,  he  stipulates  that  the  freight  shall  be  paid  on  delivery  of  the 
homeward  cargo,  he  applies  to  have  Sivrac  appointed  master,  and  the  latter  re- 
ceives express  instructions  to  make  out  the  bill  of  lading  for  the  homeward 
cargo,  stipulating  that  freight  shall  be  paid,  as  per  charter-party.  If  he,  there- 
fore, had  continued  captain  and  done  his  duty,  he  never  would  have  taken 
goods  on  board  on  which  the  owner  would  have  no  lien.  But  it  appears,  that, 
in  India,  Sivrac  was  removed,  and  a  new  captain  appointed,  and  goods  are 
taken  on  board,  for  which  a  bill  of  lading,  differently  worded,  is  made  out. 
Now,  at  the  time  when  all  this  was  done,  Colvins  and  Co.  were  fully  acquainted 
with  the  terms  of  the  charter-party,  and  knew  that  this  was  contrary  to  the 
duty  which  Sivrac  owed  to  the  plaintiff;  and  Bazett  and  Co.  were  also  ac- 
quainted with  this  fact.  Here  the  bills  given  for  the  freight  have  not  been  paid 
to  Bazett  and  Co.  by  the  owners  of  the  goods.  The  case  stands,  therefore,  in 
the  same  situation,  as  if  those  bills  had  not  been  given  at  all.  And  then  no 
doubt  can  be  entertained  on  the  authorities,  that  the  owner  of  the  ship  is  enti- 
tled to  receive  the  freight.  As  to*  the  last  point,  I  think  that  the  plaintiff  is  en- 
titled to  a  lien  on  the  cotton  shipped  by  Colvins  and  Co.,  to  the  extent  of  the 
freight  due  by  the  charter-party.  For  he  is  entitled  to  a  lien  to  *ihat  ex-  r««j^ 
tent  on  the  goods  of  Gooch  and  Sivrac.  These  goods,  it  appears,  were  *- 
bought  by  Colvins  and  Co.  on  account  of  Gooch  and  Sivrac.  It  is  true  the  bill 
of  lading  describes  Colvins  and  Co.  as  the  shippers,  and  makes  the  goods  deli- 
verable  to  Bazett  and  Co.,  subject,  as  the  goods  of  Gooch  and  Sivrac,  to  cer- 
tain payments,  before  they  could  be  delivered  over  to  them.  But  it  appears  to 
me,  that  they  are  to  be  considered  by  the  owner  of  the  ship  as  the  goods  of 
Gooch  and  Sivrac,  and  liable  to  the  freight.  If  the  freight  exceeds  their  value, 
there  will  be  nothing  for  Bazett  and  Co.  to  receive ;  if  not,  they  will  have  the 
preferable  claim  to  the  surplus.  I  think,  after  the  delivery  of  these  goods  on 
board  the*  ship,  that  they  were  no  longer  in  the  possession  of  Colvins  and  Co., 
but  of  Gooch  and  Sivrac,  and  that  the  plaintiff  had  a  right  so  to  consider  them. 
On  the  whole,  I  think  there  must  be  judgment  for  the  plaintiff,  for  the  whole 
claim,  with  the  exception  of  the  sum  due  for  port-charges. 

HoLRovD,  J.     I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover  his 
whole  demand,  with  the  exception  of  the  sum  claimed  for  port-charges.   These 
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charges  would,  if  not  specially  provided  for  by  the  charter-party,  fall  on  the 
owner  of  the  ship.  Then  do  they,  by  this  charter-party,  become  freight,  or  in 
the  nature  of  freight  ?  I  think  not ;  and  that  the  plaintiff  is  not  entitled  to  a 
lien  for  them.  As  to  the  rest  of  the  case,  I  think  he  ought  to  recover.  I  agree 
in  the  observations  already  made,  as  to  the  question  relative  to  the  lien  on  the 
goods  shipped  by  third  persons,  and  shall  advert  only  to  the  goods  purchased 
by  Colvins  and  Co.  on  account  of  Gooch  and  Sivrac.  It  is  contended,  that 
these  must  be  considered  as  the  property  of  Colvins  and  Co.  I  think  not ;  and 
*6451  ^^^^  ^^^^  ^^^  ^  considered  *as  the  property  of  Gooch  and  Sivrac,  and 
-*  as  not  continuing  in  the  possession  of  Colvins  and  Co. ;  from  their  de* 
livery  on  board  the  ship.  Colvins  and  Co.  might  have  a  lien  on  them,  but  that 
would  not  deprive  the  owner  of  the  ship  of  his,  which,  I  think,  must  be  consi- 
dered asja  prior  lien  on  the  goods.  If  it  could,  then  the  person  who  had  a 
bare  lien  on  the  goods  would  be  in  a  better  situation  than  the  owner  of  the 
goods  himself.  I  think,  therefore,  that  on  these  goods  the  plaintiff  is  entitled 
to  a  lien  to  the  full  extent  of  the  freight  as  per  charter-party. 

Best,  J.  I  am  entirely  of  the  same  opinion.  The  only  question  worthy  of 
consideration  is  that  relative  to  the  goods  shipped  by  Colvins  and  Co.  I  think, 
as  between  these  parties,  they  must  be  taken  to  be  the  goods  of  Gooch  and 
Sivrac,  and  liable  to  be  detained  for  the  payment  of  the  general  freight.  The 
only  interest  in  them  which  Colvins  and  Co.  can  have,  is  a  lien  for  the  debt 
due  from  Gooch  and  Sivrac  to  them.  But  if  this  could  deprive  the  owner  of 
the  ship  of  his  lien,  then  the  creditors  of  Ck>och  and  Sivrac  would  be  placed  in 
a  better  situation  than  Gooch  and  Sivrac  themselves.  I  think  this  cannot  be  ; 
and  that  they  are  only  entitled  to  receive  the  surplus,  aAer  deducting  the  gene- 
ral freight  due  by  the  charter-party.  The  oases  cited  in  argument  only  apply 
to  disputes  between  the  consignor  and  consignee  as  to  the  soods ;  but  they  do 
not  affect  the  freights  of  the  ship  owner,  which  are,  in  this  case,  paramount  to 
both.    On  the  other  points,  I  agree  with  the  rest  of  the  court. 

Judgment  for  the  plaintiff. 


•646]  •NONELL  v.  HULLETT  and  AVIDDER. 

A  plea  of  ibreign  attachment  stated  the  cUBtDm  to  be,  that  if  the  plaintiff  in  the  Mayor's  Court 
allege  that  any  other  person  or  persona  owes  or  ow^to  the  then  defendants  any  money  that 
may  be  attached,  and  that  the  plaintiff  below  alleged  that  he  and  another  person  owed  to  the 
defendant  below  a  certain  sum  of  money :  Held,  that  such  plea  is  bad,  inasmuch  as  the  per- 
son owing  the  money  to  the  defendant  must,  within  the  custom  as  pleaded,  be  a  different 
person  from  the  plaintiff,  (jjumret  whether  a  custom  fer  a  par^  to  attach  money  in  the  hands 
of  himself  and  partner,,  could  be  supported. 

Dbclaration  in  assumpsit  for  money  had  and  receii^d,  money  lent,  &c. 
Plea,  general  issue  as  to  all  but  1068/.,  and  as  to  that  sum,  that  the  city  of  Lon- 
don, from  time  immemorial,  hath  been  an  ancient  city,  and  that  there  hath  been 
a  custom,  used  and  approved  of  within  the  city,  that  if  any  person  affirm  a 
plaint  in  debt  against  another  in  the  Mayor's  Ckrart,  upon  such  plaint,  it  hath 
been  commanded  to  a  Serjeant  at  mace  of  the  court  to  summon  the  defendant  in 
such  plaint,  to  appear  in  court  to  answer  the  plaintiff;  and  if  such  Serjeant  at 
mace  return  that  the  defendant  had  nothing  within  the  city,  whereby  he  can  be 
summoned,  nor  is  to  be  found  within  the  city,  and  such  defendant  doth  not  ap- 
pear ;  but  makes  default,  and  it  be  allied  by  the  plaintiff  in  the  plaint,  that 
any  other  person  or  persons  owes  or  owe  to  any  such  defendant,  any  sum 
amounting  to  the  debt  in  the  plaint  specified,  or  any  part  thereof,  then,  on  the 
petition  of  the  plaintiff,  it  is  commanded  by  the  court  to  a  serjeant  at  mace  to 
attach  such  defendant  by  such  sum  of  money  being  in  the  hands  of  such  other 
person  or  persons.  The  plea  then,  after  setting  out  this  custom  at  length  in  the 
common  form,  stated,  that  the  defendant  Hullmt,  before  the  commencement  of 

3  H 
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this  suit,  affirmed  a  plaint  ag&inst  Nonell,  the  present  plaintiff,  for  5000/.,  and 
upon  NonelPs  beings  summoned  and  not  appearing,  it  was  alleged  by  the  said 
John  Hullet,  that  he  and  Charles  Widder  owed  to  Nonell  2500/.,  the  proper 
moneys  of  Nonell ;  and  that  they  then  had  the  same  in  their  hands,  and,  r^^j 
'therefore  the  said  John  Hullett  prayed  process  to  attach  Nonell  by  that  ^ 
sum  so  being  in  the  hands  of  Hullett  and  Widder.  The  plea  then  stated  the  issu- 
ing of  process  to  attach  that  sum,  the  appearance  of  the  plaintiff,  the  officer's  re- 
turn, Nonell's  non-appearance  at  four  courts,  as  well  as  the  issuing  of  process  to 
warn  John  Hullett  and  Charles  Widder,  the  garnishees,  to  appear  to  show 
caufe  why  Hullett  ought  not  to  have  execution  of  the  money  attached  in  their 
hands,  their  appearance  and  pleading  that  they  had  no  money  in  their  hands 
belonging  to  Nonell,  upon  which  issue  was  joined,  and  the  finding  of  the  jury, 
that  they  Hullett  and  Widder  had,  at  the  time  of  issuing  the  attachment,  1058/., 
belonging  to  Nonell,  and  judgment  was  giren,  that  Hullett  should  have  execu- 
tion for  that  sum.  The  plea  further  stated  the  judgment  and  execution  to  be 
still  in  full  force.     To  this  plea  there  was  a  general  demurrer  and  joinder. 

Chitty^  in  support  of  the  demurrer.  The  plea  cannot  be  supported ;  a  party 
cannot  attach  money  in  his  own  hands ;  for  he  cannot  be  both  plaintiff  and  de- 
fendant. In  Hopt  V.  Holtnan^  1  Brownlow  ii  Ooldesbor.  60,  the  same  objection 
was  made,  but  the  judgment  proceeded  on  another  point 

BoUand,  contri.  This  is  distinguishable  from  the  case  cited,  for  there  a  man 
had  attached  money  in  his  own  hands ;  here  the  money  is  in  the  hands  of  a 
different  person,  viz.,  of  himself  and  his  partner,  and  even  as  partners,  they 
may  be  considered  as  different  parties,  having  distinct  interests  and  property. 
The  'practice  has  universally  prevailed  of  attaching  money  under  simi-  r«^g 
lar  circumstances.  The  case  of  Wetter  v.  Rucker^  1  Brod.  &,  Bing.  491,  ^ 
only  decided,  that  money  obtained  under  a  foreign  attachment  is  not  a  compul- 
sory payment,  so  as  to  effect  a  discharge  of  the  garnishee's  debt,  unless  execu- 
tion be  executed.     Here  it  was  executed. 

Abbott,  C.  J.  The  question  in  this  case  is,  whether  the  defendants  have 
brouffht  themselves  within  the  custom  as  pleaded  by  them,. that  is,  as  stated  to 
be,  that  if  any  person  affirm  a  plaint  in  debt  against  another,  and  it  be  returned, 
that  the  defendant  in  such  plaint  has  nothing  within  the  city,  and  it  be  then 
alleged  by  the  plaintiff  in  the  plaint  that  any  other  person  or  persons  owes  or 
owe  to  such  defendant  any  money,  then  that  that  money  may  be  attached.  Here 
John  Hullett  was  the  plaintiff  in  the  mayor's  court ;  and  upon  its  being  re- 
turned, that  Nonell  had  notliing  within  the  city  or  liberties  whereby  he  could 
be  summoned,  nor  was  to  be  there  found,  Hullett  then  alleged,  that  he  and  his' 
partner  had  in  their  hands  a  sum  of  money  belonging  to  Nonell,  and  then  he 
prays  that  that  sum  may  be  attached.  Now  Hullett  and  his  partner  do  not  come 
within  the  description  of  '*  other  person  or  persons,"  as  stated  in  this  plea.  If 
it  be  the  custom  of  London,  that  a  man,  having  a  separate  debt  due  to  him  from 
another,  may  attach  money  in  tlie  hands  of  himself  and  his  partner,  belonging 
to  that  other,  that  custom  should  be  so  pleaded  ;  and  then  the  other  party  may 
deny  the  custom  so  put  upon  the  record,  and  its  validity  may  be  solemnly 
argued.  The  custom  pleaded  in  this  case  is,  that  the  plaintiff  in  *the  ^^^^^ 
mayor's  court  may  attach  money  in  the  hands  of  ^  other  person  or  per-  ^ 
sons,"  but  not  that  he  may  attach  money  either  in  his  own  hands,  or  money 
that  is  in  the  joint  possession  of  himself  and  his  partner.  My  present  judg- 
ment, therefore,  will  not  in  any  respect  interfere  with  the  customs  of  the  city 
of  London.  All  that  I  say  is,  that  the  facts  disclosed  in  this  plea  do  not  bring 
the  defendants  within  the  custom  as  pleaded.  There  must  be  judgment  for  the 
plaintiff. 

Baylet,  J.  I  am  of  the  same  opinion ;  Hullett  in  this  case  was  both  plain- 
tiff and  defendant  in  the  suit  in  the  mayor's  court.  How  could  he  have  cxe- 
mtion  against  himself?     In  Wetter  v.  Rucker,  it  was  held,  that  money  obtained 
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of  a  garnishee  under  a  foreign  attachment  would  not  operate  as  a  discharge  of 
a  debt  due  from  the  garnishee  to  the  defendant  in  the  mayor's  court,  unless  a 
party  were  forced  to  pay  it  against  his  will.  Now  how  can  these  defendants 
be  said  to  have  been  compelled  so  to  pay  the  money,  when  one  of  them  insti- 
tutes the  suit  in  the  mayor's  court  ?  I  have  great  difficulty  in  saying  that  such 
a  custom,  if  properly  pleaded,  could  be  supported.  I  agree,  however,  that  the 
facts  disclosed  in  the.  plea  do  not  support  the  custom  as  pleaded ;  for,  in  order 
to  bring  the  case  within  it,  it  must  be  shown  that  the  plaintiff  in  the  mayor's 
court  and  the  garnishee  are  different  persons.  That  not  being  so,  I  think,  there 
must  be  judgment  for  the  plaintiff. 

Judgment  for  plaintiff,  (a) 

(a)  See  the  following  authorities,  as  to  the  manner  the  custom  is  pleaded  with  respect  to  the 
person  havins  the  money  in  his  bands : — Banka  v.  Sd/^  5  Taunt.  234,  in  notes,  "  any  other  per- 
son ;'*  Moms  v.  Ludhun,  2  H.  Bl.  363,  *'  any  other  person  ;*'   Vidtan*s  Entries,  19,  **Aliqua  alia 

persona ;"  1  Rollers  Abridg.  554,  "  ascun  autre."  So  in  the  Year  Book,  22  Edw.  4,  'M. 
*d50J    T.  pi.  11,  "  ascunhome."    See  Grodbolt,  400,  "one  within  the  citv,*'  and  also  Coke's 

Entries,  139.  In  Dyer,  83  a,  RAertkon  ▼.  Ncrty  King  at  Arm*,  the  recorder  of  Lon- 
don certifies,  que,  si  home  sue  un  aot  devaunt  le  Maior,  &c.  et  un  tureepergon  eat  indet  a  U  dt' 
findant,  in  tant  come  le  suite  del  plaintiff  est,  et  per  le  custom  de  la  ley  d*attachment,  le  tierce 
I>erson  est  condempne  et  jugement  done  envers  luy,  que  nient  obstant  le  jugement,  si  nul  execu- 
tion soit  sue  envers  le  tierce  person,  le  plaintiff  poit  resorter  a  aver  jugement  et  execution  envers 
le  defendant,  esteant  son  principal  detteur,  et  il  auzy  poit  suer  le  tierce  person  par  son  dot,  nient 
obstant  ie  jugement  nnexecute,"  &c. 


BINNINGTON  v.  WALLIS. 

Declaration  stated  that  plaintiff  had  cohabited  with  defendant  as  his  mistress,  and  that  it  was 
agreed  that  no  further  immoral  connexion  should  take  place  between  them,  and  thai  defend- 
ant should  allow  her  an  annuity  as  long  as  she  should  continue  of  ffood  and  virtuous  life  and 
demeanour;  and  thereupon,  in  consideration  of  the  premises,  and  mat  plaintiff  would  give  up 
the  annuity :  defendant  promised  to  pay  as  much  as  the  annuity  was  reasonably  worth.  Held 
bad;  upon  general  demurrer. 

Declaration  stated,  that  before  the  making  of  the  promise  and  undertaking, 
the  plaintiff  had  cohabited  with  the  defendant  as  his  mistress ;  and  an  immoral 
connexion  and  intercourse  had  existed  between  them  for  a  long  space  of  time, 
to  wit,  for  the  space  of  twelve  years ;  and  the  plaintiff  had  thereby  been 
greatly  injured  in  her  character  and  reputation,  and  deprived  of  the  means  of 
honestly  procuring  a  livelihood ;  and  that,  before  the  time  of  the  making  of 
the  promise,  to  wit,  on  the  1st  of  January,  1816,  at  &c.,  the  plaintiff  wholly 
ceased  to  cohabit  with  the  said  defendant,  as  his  mistress,  and  to  have  any  im- 
moral intercourse  with  her,  and  thereupon  it  was  determined  and  agreed  be- 
tween them,  that  no  immoral  intercourse  or  connexion  should  ever  again  take 
place  between  them ;  and  that  the  defendant,  as  a  compensation  for  the  injury 
so  sustained  by  the  plaintiff,  should  pay  and  allow  to  the  plaintiff,  the  quarterly 
sum  of  10/.,  while  she  should  be  and  continue  of  good  and  virtuous  life,  con- 
versation, and  demeanour :  and  thereupop,  in  consideration  of  the  premises, 
*65l1  *^"^  ^^^^  ^^^  plaintiff,  at  the  request  of  the  defendant,  would  resign  and 
-J  give  up  the  said  quarterly  sum,  he  undertook  to  pay  her  so  much  money 
as  the  said  quarterly  sum  was  reasonably  worth,  in  order  to  enable  her  to  con- 
tinue to  live  in  a  virtuous  and  decorous  manner.  The  declaration  then  averred, 
that  the  plaintiff  did  resign  and  give  up  the  said  quarterly  sum,  and  the  same 
from  thence  wholly  ceased  and  determined ;  and  that  she  had  always,  from  the 
time  of  the  cessation  of  the  immoral  connexion,  lived  in  a  virtuous  and  deco- 
rous manner,  and  been  of  virtuous  life,  conversation,  and  demeanour.  It  then 
averred,  that  the  quarterly  suni  was  reasonably  worth  400/. ;  and  then  alleged 
as  a  breach,  non-payment  by  th^  defendant.  The  other  counts  omitted  any 
mention  of  the  quarterly  allowance,  and  in  other  respects  were  similar  to  this. 
1^0  this  declaration,  there  was  a  general  demurrer. 

Parke  in  support  of  the  demurrer.     There  is  no  sufiicieni  consideration  to 
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support  the  promise  laid  in  this  declaration.  It  is  not  stated  that  the  plaintiflf 
was  seduced.  There  is  not  even  a  moral  obligation  to  provide  for  a  woman  for 
past  cohabitation.  As  to  the  giving  up  of  the  annuity,  mentioned  in  one  count, 
that  depends  upon  the  same  question,  for  the  only  consideration  for  that  annuity 
was  the  past  cohabitation. 

HoUj  contri.  There  was  a  moral  consideration  for  the  promise  stated  in 
this  declaration,  for  it  must  be  taken  (as  the  contrary  does  not  appear,^  that  the 
defendant  seduced  the  plaintiflf,  and  if  that  be  so,  he  was  m<milly  bound  to  make 
some  provision  for  her.  In  The  ^Marchionen  of  ^rmandale  v.  Harris^  r*A'S2 
2  Peere  W.  433,  the  court  held  a  bond  given  to  a  seduced  woman,  good ;  ^ 
and  if  it  were  sufficient  to  support  a  bond,  it  must  be  equally  so  to  support  an 
express  promise.  So  also  past  cohabitation  was  deemed  sufficient  considera- 
tion for  a  bond,  in  the  case  of  Carew  v.  Stafford,  there  cited ;  and  in  the  case 
of  Turner  v.  Faughath  2  Wile.  339.  And  secondly,  there  is  a  valuable  con- 
sideration in  this  case,  inasmuch  as  the  plaintiff  gave  up  her  annuity. 

Per  Curiam.  The  declaration  is  insufficient.  It  is  not  averred  that  the 
defendant  was  the  seducer,  and  there  is  no  authority  to  show  that  past  cohabi- 
tation alone,  or  the  ceasing  to  cohabit  in  future,  is  a  good  consideration  for  a 
promise  of  this  nature.  The  cases  cited  are  distinguishable  from  this,  because 
they  are  all  cases  of  deeds,  and  it  is  a  very  different  question,  whether  a  eon* 
sideration  be  sufficiendy  good  to  sustain  a  promise,  and  whether  it  be  so  illegal 
as  to  make  the  deed  which  required  no  consideration  void.  There  must  there* 
fore  be  judgment  for  the  defendant. 

Judgment  for  defendant. 
m 

PHILIPS  V.  MORGAN,  Esq. 

Pnkctice. 

In  this  case  a  testatum  fieri  facias  had  been  issued,  returnable  in  last  Hilary 
term,  directed  to  the  late  sheriff  of  Carmarthen,  commanding  him  to  levy  the 
sum  of  85/.  17s.  A  rule  to  return  this  writ  was  obtained  in  Easter  term,  and 
he  then  returned  that  he  had  seized  *goods  of  the  defendant,  value  un-  r^t^^ 
known,  which  remained  in  his  hands  for  want  of  buyers.  A  writ  of  non  ^ 
omittas  distringas  was  afterwards  issued,  returnable  on  Wednesday  next  aAer 
five  weeks  of  Easter,  directed  to  the  present  sheriff,  commanding  him  to  distrain 
the  late  sheriff,  so  that  he  expose  to  sale  the  goods  taken  by  him  in  execution. 
Upon  a  rule  to  return  that  writ,  the  present  sheriff  returned  that  he  had  dis- 
trained to  the  value  of  forty  shillings. 

LUiledale  now  moved  to  increase  issues,  upon  an  affidavit,  stating  these  facts, 
and  also  that,  in  consequence  of  this  delay,  further  costs  had  been  incurred,  for 
which,  he  contended^  the  late  sheriff  was  liable ;  and  he  cited  Raban  v.  Phdt- 
tow,  6  Burr.  2727.    The  court  ordered  hm  to  take  100/.  for  that  purpose. 

•  Rule  absolute. 


DOE  V.  ROE. 

Practice. 

CouRTHOPB  moved  for  judgment  against  the  casual  ejector.  It  appeared, 
from  the  affidavit,  that  the  tenant  in  possession  resided  abroad,  and  carried  on 
his  business  by  an  agent  residing  on  the  premises.  The  service  was  by  de- 
livering the  declaration  in  the  usual  way  to  the  agent,  and  also  fixing  it  up  on 
the  premises. 

The  court  held  this  to  be  sufficient. 

Judgment  accordingly. 
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•654]  •LEWIS  and  Others  v.  OWEN. 

A  bill  of  exchange  drawn  by  defendant  in  Ireland,  imd  accepted  and  paid  by  plaintii&  in  Eng- 
land, IB  a  debt  contracted  in  England,  and  cannot,  therefore,  be  ducharged  by  a  certificate 
under  an  Irish  commieaion  of  bankruptcy. 

This  was  a  rule  to  show  cause  why  an  exoneretur  should  not  he  entered  on 
the  bail-piece,  the  defendant  having  obtained  his  certificate  under  a  commission 
of  bankruptcy  in  Ireland.  It  appeared  from  the  affidavits,  that  the  debt  for 
which  the  action  was  brought,  arose  from  the  plaintiffs,  while  residing  in  Eng- 
land, accepting  and  paying  bills  of  exchange  drawn  upon  them  by  the  defendant, 
while  residing  in  Ireland,  for  his  accommodation. 

Campbell  showed  cause,  and  insisted,  that  this  was  a  debt  arising  in  England, 
and  that  it  therefore  could  not  be  barred  by  the  Irish  certificate.  For  this  pur- 
pose, Ireland  must  be  considered  a  foreign  country.  He  relied  upon  Smith  v. 
Buchanan,  1  East,  i,  and  Quin  v.  Keefe,  2  H.  Bl.  653. 

Marryai  and  Ckitty,  contri,  contended,  that  as  the  bills  were  drawn  in  Ire- 
land, the  debt  was  to  be  considered  as  having  arisen  there ;  and  at  any  rate,  that 
since  the  union,  Ireland  could  not  be  considered  a  foreign  country.  Therefore, 
what  discharged  the  defendant  from  the  debt,  in  a  part  of  the  united  kingdom, 
must  discharge  him  from  it  throughout  the  whole. 

But  the  court  said  the  debt  must  be  considered  to  have  arisen  where  the 

money  was  paid ;  and  that  a  certificate  under  a  commission  of  bankruptcy  in 

*6551  ^*'®^*"^>  '***®®  *^®  tinion  with  that  country,  could  have  no  greater  opera- 

-^  tion  than  a  certificate  under  a  Scottish  sequestration,  which  was  never  * 

thought  to  discharge  i  debt  contracted  in  England. 

Rule  dischaiged.* 
*  [See  13  Mass.  Rep.  1,  Blamdkard  t.  Ru8$ell,  and  cases  there  dted;  Ibid.  18. 19.] 


BUTT,  Clerk,  v.  HOWARD  and  Another. 

Where  a  declaration  in  debt  for  tithes  under  2  and  3  E.  6,  c.  13,  s.  1,  omitted  to  state  that  the 
tithes  had  been  ]rielded  and  paid,  and  of  right  ought  to  have  been  paid  within  40  years  next 
before  the  passing  of  the  act :  Heid,  that  it  was  defective,  even  after  verdict,  and  the  judgment 
was  arrested. 

Debt  under  2  &  3  Ed.  6,  c.  13,  s.  1,  for  the  treble  value  of  tithes.  The 
cause  was  tried  before  Graham,  B.,  at  the  last  assizes  for  Suffolk,  when  a  ver- 
dict was .  found  for  the  plaintiff  on  the  third  count  of  the  declaration,  which 
stated,  that  the  defendants  being  occupiers  of  certain  lands  within  the  parish  of 
Lakenheath,  and  whilst  the  plaintiff  was  vicar  and  proprietor  of  the  tithes,  and 
whilst  the  defendants  were  so  occupiers  of  the  said  land,  to  wit,  on,  d^c,  at, 
&c.,  did  dig  up  a  certain  large  quantity  of  potatoes,  to  wit,  100  pounds  of  pota- 
toes, then  growing  upon  the  said  land,  the  tithe  whereof  belonged  to  the  plain- 
tiff, and  of  right  ought  to  have  been  set  oyt  and  paid  to  him  as  such  vicar  and 
proprietor,  to  wit,  at,  &c.  Yet  that  defendants  being  subjects  of  this  realm,  and 
well  knowing  the  premises,  but  not  regarding  the  statute  in  such  case  made 
and  provided,  nor  fearing  the  penalties  therein  contained,  after  the  digging  up  of 
the  potatoes,  and  before  the  commencement  of  this  suit,  to  wit,  on,  £c.,  at,  &c., 
did  take  and  carry  the  said  potatoes  from  the  said  land,  where  the  same  had 
been  so  grown,  and  dug  up,  and  where  the  same  ought  to  have  been  tithed,  the 
*6561  ^"^  ^^^  thereof,  or  of  any  part  thereof,  not  having  been  *separated, 
^  divided,  and  set  out  from  the  nine  parts  thereof,  nor  any  composition  or 
agreement  made  for  the  tithes  thereof,  or  of  any  part  thereof  with  the  plaintiff, 
contrary  to  the  form  of  the  statute,  in  such  case  made  and  provided.  Aver- 
ment, that  the  tenth  part  of  the  potatoes,  so  taken  and  carried  away,  at  the  time 
of  taking  and  carrying  away  the  same,  was  reasonably  worth  a  large  sum  of 
money,  to  wic,  See,  whereby,  and  by  force  of  the  statute,  in  such  case  made  and 
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provided,  an  action  had  accrued  to  the  plaintiff,  Sic.  Scarlett,  in  last  Easter 
term,  obtained  a  rule  nisi  for  arresting  the  judgment  on  this  count,  on  the  ground 
that  it  contained  no  averment,  that  &e  tithes  had  been  yielded  and  paid,  and  of 
right  ought  to  have  been  set  out  and  paid  in  kind,  to  the  farmer  or  proprietor 
thereof,  within  40  years  next  before  the  passing  of  the  statute  of  2  ^  3  Ed.  6, 
c.  13,  s.  1.     And  now, 

Bloaaett,  Serjt.,  and  Storks  showed  caiuse.  The  averment  is  unnecessary, 
and  even  if  necessary,  the  defect  is  cured  by  the  verdict;  It  is  quite  clear,  that 
the  averment  need  not  be  proved,  if  made.  In  Mitckdl  v.  Walker,  5  T.  R. 
263,  Lord  Kenyon  says,  '*  The  usage  has  constantly  been  against  the  necessity 
of  the  proof  contended  for  by  the  defendant  under  the  statute.  And  I  remem- 
ber many  actions  tried,  where  the  lands,  in  respect  of  which  the  tithes  were 
claimed,  were  lately  enclosed,  and  where  the  same  objection,  had  it  been  avail- 
able, must  have  prevailed,  but  the  plaintiffs  recovered  in  all  of  them.*'  And 
again  he  adds,  **  The  non-payment  of  tithe  of  itself  signifies  nothing.  Tithe 
is  every  day  claimed  out  of  wastes  which  never  paid  *tithe  before."  rma^'t 
Now  if  it  be  decided,  that  it  needs  not  be  proved,  that  is  a  strong  aigu-  ^ 
ment  to  show  that  it  is  not  necessary  to  make  the  averment.  The  reason  is, 
that  the  40  years  can  by  no  possibility  become  material.  For  the  parson  relies 
on  his  prescriptive  right  to  tithe,  and  the  defendant,  to  exempt  himself,  must 
also  set  up  a  prescription.  The  statute  is  therefore,  in  fact,  general,  and  gives 
the  remedy  in  all  cases  where  the  lands  are  titheable.  The  mention  of  the  40 
years  is  only  in  consequence  of  the  canon  law  prescription,  which  depended  on 
that  period  of  time.  And  so  it  is  stated  by  Lord  Coke  in  2  Inst.  653.  It  might 
as  well  be  contended,  that  the  plaintiff  must  state  himself  to  he  a  liege  subject 
of  the  king,  which  is  the  description  in  the  statute.  The  statute  is  a  remedial 
act.  Lord  SeUea  v.  Powell,  6  Taunt.  297.  But  supposing  this  to  be  a  neces- 
sary averment,  the  want  of  it  is  no  objection  after  verdict.  In  Alston  v.  Bus- 
cough,  Carth.  304,  the  declaration  omitted  to  state,  that  defendant  had  not  made 
any  agreement  with  the  plaintiff  for  the  tithes.  But  it  was  held,  that  although 
this  would  have  been  ill  on  demurrer,  it  was  helped  by  the  verdict.  And  that  is 
a  stronger  case  than  the  present.  Besides,  here  the  declaration  does  state,- that  the 
tithes  ought  to  have  been  set  out,  and,  that  defendant  did  not  set  them  out  contrary 
to  the  form  of  the  statute,  which  is  in  effect  making  the  averment  in  question. 

Scarlett  and  Dover,  contri,  were  stopped  by  the  court. 

Baylbt,  J.  This  is  the  first  instance  which  I  ever  saw  of  a  declaration  un- 
der the  statute,  upon  the  2  &  3  *£dw.  6,  c.  13,  in  which  there  was  not  rtgeo 
an  allegation  that  tithes  had  been  paid  or  payable  within  40  years  next  ^ 
before  the  passing  of  the  act  of  parliament.  That  statute,  it  should  be  observed, 
introduced  a  new  remedy  for  the  non-payment  of  tithe,  and  in  terms  confines 
that  remedy  to  such  predial  tithes  as  had  been  yielded  and  paid  within  40  years 
next  before  the  act,  or  of  right  or  of  custom  ought  to  have  been  paid.  Now 
priroft  facie  those  words  must  have  some  meaning,  and  must  have  been  intended 
to  restrain  the  operation  of  the  statute  to  some  particular  tithes.  And  I  think, 
that,  unless  that  be  so,  it  will  be  difficult  to  account  for  the  opinions  deliverecl 
by  different  judges  with  respect  to  this  act.  In  Lord  Mansfield  v.  Clarke,  5 
T.  R.  264,  n.  a,  Wilmot,  C.  J.,  speaking  of  the  averment  that  tithes  had  been 
payable,  says,  **  This  seems  to  be  a  necessary  averment  ;'*  and  in  that  case  die 
declaration  was  amended,  for  the  purpose  of  introducing  it.  Now  that  would 
not  have  been  done,  if  the  allegation  had  been,  as  it  is  now  contended  to  be, 
wholly  immaterial.  And  the  observations  of  Yates,  J.,  in  Kynaston  v.  dark, 
6  T.  R.  265,  n.  a,  afford  the  same  argument.  The  case  of  MitcheU  v.  Walker 
is  quite  consistent  with  this,  for  there  the  declaration  did  contain  the  averment, 
and  there  can  be  no  doubt  that  the  fact  might  be  presumed  if  the  land^was  tithe- 
able,  and  nothing  appeared  to  show  that  the  tithe  had  originated  since  the  period 
mentioned  by  statute.     A  case  may  be  put  in  which  a  party  having  lands  fref 
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from  tithes,  might  have  granted  them  30  years  before  the  statute.  If  so,  all 
the  allegations  in  this  declaration  might  be  true,  and  yet  the  party  would  not  be 
^^.g-.  entitled  to  this  remedy.  I  think,  therefore,  that  *this  was  a  necessary 
-^  allegation,  and  not  being  contained  in  this  declaration,  I  am  of  opinion, 
that  on  that  ground  the  judgment  must  be  arrested. 

HoLROYD,  J.  I  am  also  of  opinion,  that,  in  this  case,  the  judgment  must  be 
arrested,  upon  the  ground  that  the  allegation  omitted  in  the  declaraUon  is  one 
required  by  law  to  be  made.  The  uniform  course  of  the  precedents  has  been 
to  insert  it,  and,  on  various  occasions,  it  has  been  considered  by  the  judges  as 
a  necessary  averment.  But  it  is  said,  that  the  objection,  if  any,  is  cured  by 
verdict.  I  am,  however,  of  a  different  opinion,  for  all  the  facts  necessary  to 
bring  the  case  within  the  powers  of  the  clause  must  be  stated.  In  an  action  on 
the  game  laws,  it  is  necessary  to  allege,  that  the  party  charged  with  having 
used  a  dog,  &;c.,  was  not  quali6ed  to  use  it ;  and  in  i^ieres  v.  Parker,  1  T.  R. 
145,  it  is  laid  down  by  the  court,  that,  even  after  a  verdict,  such  an  omission  is 
fatal.  But  it  is  said,  that  it  is  averred  here,  that  the  defendant  carried  away 
the  tithe  contrary  to  ^e  form  of  the  statute,  and  that  that  allegation  is  sufficient. 
I  think  that  is  not  so.  The  court  are  to  judge  whether  the  facts  stated  are  con- 
trary to  the  statute,  and  it  is  not  to  be  taken  after  verdict  that  facts  are  proved, 
which  not  being  stated  in  the  declaration,  it  could  not  be  necessary  to  prove  at 
the  trial.  As  to  the  general  point,  the  import  of  the  statute  seems  to  me  to  be 
confined  to  particular  tithes,  and  not  to  extend  to  all  predial  tithes.  The 
statute,  as  it  seems  to  me,  excludes  cases  where  the  right  to  tithes  originated 
within  40  years  before  or  at  any  time  afler  the  passing  of  the  act.  Now 
•fifiol  **^^^  *  ''&^^  might  have  originated  since  the  period  fixed ;  for  lands 
J  tithe-free  may,  either  by  agreement  founded  on  a  valuable  consideration, 
or  sanctioned  by  an  act  of  parliament,  have  become  liable  to  pay  tithes  ;  those 
cases,  however,  would  not  fall  within  the  words  of  the  act.  The  count,  there- 
fore, ought  to  have  contained  this  allegation,  and  not  containing  it,  the  judgment 
must  be  arrested. 

Best,  J.,  concurred. 

Rule  ab8olute.(a)  " 
is)  Abbott,  C.  J.,  WS0  absent. 


The  KING  V.  The  Inhabitants  of  ST.  LAWRENCE,  LUDLOW. 

Where  apenper,  legallv  settled  in  the  parish  of  A.,  having  met  with  a  serere  sccident  in  the  pa- 
rieh  of  B.,  was  cairried  into  an  adjaoeat  parish  to  be  carM,  and  reraiined  there  for  a  long  period 
of  time :  Held,  that  he  was  to  be  considered  as  casual  poor  in  the  parish  of  C,  and  was  irre- 
movable ;  and  that  an  order  of  removal  to  A.,  suspended,  under  the  powers  of  35  G.  3.  c. 
101,  and  a  suhseaoent  order  on  the  oyerseers  of  A.  to  pay  the  intermediate  charges  incurred 
by  the  parish  of  C.,  were  invalid. 

Two  justices,  by  their  order,  removed  George  Thomas  from  the  parish  of 
St.  Lawrence,  Ludlow,  to  the  parish  of  Leinthall  Starks,  in  the  county  of  Salop. 
The  sessions,  on  appeal,  discharged  the  order,  subject  to  the  opinion  of  this 
court  on  the  following  case.  On  the  31st  of  October,  1818,  George  Thomas, 
the  pauper,  was  sent  with  his  master's  team  for  coals,  and,  on  the  road,  in  the 
parish  of  Bromfield,  was  thrown  down  by  the  horses,  by  which  means  his 
thigh  was  fractured.  The  accident  took  place  about  half  a  mile  from  Ludlow, 
in  the  parish  of  Bromfield.  A  person  passing  by  with  an  empty  wagon  took 
the  pauper  to  Ludlow,  to  the  Bell  Inn,  which  is  in  the  parish  of  St.  I^wrence, 
*eiR\l  ^^^^^^»  *  where  the  pauper  was  taken  in,  and  where  he  remained  for 
-^  the  space  of  fourteen  weeks,  during  which  time  he  was  attended  by  a 
surgeon,  who  reduced  the  fracture.  The  overseers  of  Ludlow  came  to  the  Bell 
*he  same  day,  and  examined  the  pauper,  and  directed  the  mistress  of  the  house 
lo  take  care  of  him :  They  also  were  present  when  the  surgeon  was  there.  On 
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the  4th  November,  an  order  of  removal  was  made  by  the  magistratest,  removing 
the  pauper  to  the  parish  of  Leinthall  Starks,  his  place  of  settlement.  There 
was  also  an  order  of  suspension  made  at  the  same  time.  On  the  17th  of  July 
following,  an  order  for  the  charges  incurred  by  St.  Lawrence,  Ludlow,  was 
made,  under  the  power  given  by  the  35  G.  3.  101.  It  was  objected,  that,  under 
the  facts  above  stated,  the  magistrates  had  no  power  of  removal,  and  ftie  ses- 
sions being  of  that  opinion,  discharged  the  orders. 

Pearson^  in  support  of  the  order  of  sessions.  The  case  of  Rex  y.  St,  James* ^ 
in  Bury  St  Edmunds,  10  East,  25,  is  directly  in  point.  And  no  solid  dis- 
tinction can  be  taken  on  the  ground  that  here  the  parish  of  St.  Lawrence,  Lud- 
low, was  not  the  place  where  the  accident  happened ;  for  wherever  the  pauper, 
in  consequence  of  that  accident,  is  found  in  an  indigent  state,  he  is  to  be  consi- 
dered as  casual  poor.  Lamb  v.  Bunce,  4  M.  ^  S.  277.  Here  the  pauper  was 
to  be  considered  as  casual  poor  in  St.  Lawrence,  Ludlow,  and  consequently 
was  not  removable.  For  none  can  be  removed,  by  13  &  14  Car.  2,  c.  12,  ex- 
cept those  who  are  '*  coming  to  settle.'* 

W,  E.  Taunton,  contrsi.  In  the  case  of  Rex  v.  Birmingham,  14  East,  252, 
the  authority  oiRex  v.  St.  James%  in  Bury  St.  ^Edmunds,  which  was  a  r^ggo 
novel  decision,  was  somewhat  shaken.  There  the  pauper  could  hardly  ^ 
be  considered  as  "  coming  to  setde"  in  the  parish  of  Feckenham,  and  yet  the 
court  held  that  she  was  removable.  In  Rex  v.  St,  James\  in  Bury  St.  Ed- 
munds, the  pauper  only  came  into  the  town  with  a  temporary  purpose,  and  mean- 
ing to  return  immediately.  He  did  not,  therefore,  come  animo  morandi.  But 
here  the  pauper  did  come  with  an  intention  of  staying ;  for  he  came  into  the 
parish  to  be  cured  of  his  sickness.  Suppose  a  person  goes  into  a  town  to  as- 
sist in  the  execution  of  some  public  work,  as,  for  instance,  the  building  of  a 
church,  or  the  like,  and  during  his  stay,  becomes  chargeable.  Is  he  to  be  con- 
sidered as  irremovable,  because  he  is  not  coming  to  settle  ?  Surely  not.  The 
expression,  **  coming  to  settle,"  is  very  vague  and  indefinite,  and  is  sufficiently 
satisfied  by  a  party  coming  into  a  town  with  an  express  intention  of  staying 
some  time,  or  under  circumstances  from  which  such  intention  must  necessarily 
be  presumed. 

Abbott,  C.  J.  I  am  of  opinion,  that  in  this  ease  the  sessions  were  right  in 
holding  that  the  pauper  was  irremovable.  The  case  of  Rex  v.  St.  James*,  in 
Bury  St.  Edmunds,  seems  to  me  to  have  been  most  correctly  decided,  and  I 
do  not  think  the  present  case  materially  distinguishable  from  it  But  it  is  said, 
that  Rex  v.  Birmingham  is  at  variance  with  its  authority.  I  am  not  of  that 
opinion ;  but  if  it  were  necessary  to  decide  between  the  two  cases  as  conflict- 
ing authorities,  I  should  adhere  to  the  opinion  of  the  court  in  Rex  v.  St.  James*, 
in  Bury  St.  Edmunds.  For  the  statute  13  &  14  Car.  2,  c.  12,  only  gave  a 
power  of  removal  of  those  paupers  who  were  coming  to  setde.  Now  how  can 
it  be  said  that  this  pauper  was  coming  to  settle  in  St.  Lawrence,  Ludlow  ? 
*Nor  does  the  35  G.  3,  c.  101,  make  any  difierence;  for  previously  rtttao 
to  the  passing  of  that  act,  a  pauper  under  these  circumstances  could  not  ^ 
have  been  removed.  And  that  act  only  regulated  the  powers  of  removal  already 
existing,  but  did  not  give  any  new  power  to  the  magistrates  for  removing  pau- 
pers who  were  irremovable  before.  The  order  of  sessions  is  therefore  right, 
and  must  be  confirmed. 

Order  of  sessions  confirmed. 
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CHEAP  and  Others,  Assignees  of  BRANDER  and  BARCLAY,  Bankrupts,  v. 

CRAMOND.(a) 

A  merchant  in  London  recommended  conagnmenta  to  a  merchant  abroad,  and  it  waa  agreed 
that  the  commiasioners  on  all  sales  of  goocu  recommended  by  one  house  to  the  other  should 
be  equally  divided,  without  allowing  any  deduction  for  expenses :  ffeU,  that  this  waa  a  partt- 
cipauon  in  profit,  and  constituted  a  partnership  between  the  parties  quoad  hoc 

Declaration  for  work  and  labour  by  the  bankrupts,  before  their  bankruptcy, 
in  drawing  and  making  out  policies  of  insurance,  and  in  and  about  causing  di- 
vers persons  to  insure  ships  and  goods ;  and  for  premiums  advanced,  &c.; 
counts  for  money  lent,  money  had  and  received,  and  upon  an  account  stated. 
Plea,  general  issue.  The  cause  was  tried  before  Best,  J.,  at  the  London  sit- 
tings, before  Michaelmas  term.  The  bankrupts,  who  were  merchants  in  Lon- 
don, recommended  the  defendant  to  consign  goods  to  the  house  of  Ruxlon  and 
Co.,  at  Rio  Janeiro,  for  sale ;  the  latter  were  to  remit  the  proceeds  to  the  bank- 
rupts, who  were  to  pay  over  the  same  to  the  defendant.  The  bankrupts,  upon 
receiving  advices-  from  Ruxton  and  Co.  that  the  goods  were  sold,  advanced 
money  to  the  defendant,  on  account,  to  recover  which  this  action  was  brought; 
Ruxton  and  Co.  afterwards  failed  without  remitting  the  proceeds.  It  appeared, 
however,  that  the  bankrupts  and  Ruxton  and  Co.  divided  equally  the  commis- 
•AAdl  ^^^^^  ^^  ^^^  *sale  of  all  goods  recommended  by  the  one  house  to  the 
-^  other.  Upon  this  it  was  argued,  that  the  bankrupts  were  partners  quoad 
hoc  with  Ruxton  and  Co.,  and  that  the  receipt  of  the  proceeds  of  the  goods 
was,  therefore,  a  receipt  by  the  bankrupts,  and  the  advance  by  them  to  the  de- 
fendant was  a  payment  on  account,  for  which  they  were  liable.  The  learned 
judge  was  of  that  opinion,  and  the  jury  found  a  verdict  for  the  defendant.  A 
rule  nisi  for  a  new  trial  having  been  obtained  in  last  Michaelmas  term,  on  the 
authority  of  a  case  of  Muirhead  v.  Sailer,  it  which  it  was  said,  the  Court  of 
Common  Pleas  had  decided  that  a  division  of  commission  between  insurance 
brokers  did  not  constitute  a  partnership. 

Marry cU  and  PtdUr  showed  cause.  It  is  a  well  established  principle  of  law, 
that  a  participation  in  the  profits  of  a  trade  constitutes  a  partnership,  so  as  to 
make  die  parties  participating  in  such  profits  liable  as  partners  to  other  persons. 
Now  here  there  was  clearly  a  division  of  profits  between  the  two  houses,  as  to 
all  consignments  recommended  by  the  one  house  to  the  other ;  for  the  commis- 
sions constituted  the  whole  profit.  fFaugh  v.  Carver,  2  H.  Bl.  235,  is  an  au- 
thority expressly  in  point  There,  two  ship-agents  at  difi*erent  ports  entered 
into  an  agreement  to  share,  in  certain  proportions,  the  profits  of  their  respec- 
tive commissions,  and  the  discount  on  tradesmen's  bills  employed  by  them  in 
repairing  the  ships  consigned  to  them,  Sic. ;  and  they  were  held  liable,  as  pari' 
nera,  to  all  persons  with  whom  either  contracted  as  such  agent;  although  the 
agreement  expressly  provided,  that  neither  should  be  answerable  for  the  acts  or 
losses  of  the  other.  The  case  of  Muirhead  v.  Salter  is  not  reported.  It  does 
,gg.-n  not  appear  that  the  motion  *for  a  new  trial  was  made,  on  the  ground 
-^  that  the  jury  ought  to  have  considered  the  division  of  the  commissions 
between  the  insurance  brokers,  as  a  participation  of  profits.  The  profits  of  an 
insurance  broker  arise  only  in  part  from  his  commission ;  a  very  large  propor- 
tion of  his  profits  arises  from  a  per  centage  he  receives  from  the  underwriters, 
upon  the  gross  amount  of  the  payments  he  makes  to  them. 

Scarlett  and  Campbell,  contr4.  It  may  be  admitted,  that  a  participation  in 
the  profits  of  a  trade  constitutes  a  partnership  as  to  third  persons.  It  will  ap- 
pear, however,  from  all  the  authorities  on  the  subject,  that  the  participation 
should  be  in  the  profits.  In  Ex  parte  Hamper,  17  Ves.  404,  Lord  Eldon  lays 
it  down,  that  if  a  trader  agrees  to  pay  another  person,  for  his  labour  in  a  con- 


(a)  This  case  waa  argued  at  the  aittinga  before  Eaater  term. 
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cern,  a  sum  of  money  even  in  proportion  to  the  profits  equal  to  a  certain  share, 
that  will  not  make  him  a  partner.  In  Bhxham  v.  Fellj{a)  the  outgoing  partner 
was  to  have,  besides  interest  for  his  capital,  an  annuity  of  200/.  for  six  years, 
as  in  lieu  of  the  profits  of  the  trade,  and  in  Grace  v.  Smith,  2  Sir  W.  Black. 
998,  De  Gret,  C.J*,  speaking  of  money  left  behind  in  trade  by  a  retiring  part- 
ner, says, ''  The  true  criterion  is,  to  inquire  whether  the  retiring  partner  agreed 
to  share  the  profits  with  the  remaining  partner,  or  whether  he  only  relied  on 
those  profits  as  a  fund  of  payment"  In  the  case  too  of  Waugh  v.  CUirver,  2 
H.  Bl.  235,  the  agreement  was,  in  effect,  for  a  share  of  the  profits  ;  for  it  was 
expressly  stipulated  in  that  case,  that  one-fifth  part  of  the  commission  on  each 
Mhip  should  be  retained,  as  a  full  c<ompensation  for  derks,  and  other  incidental 
charges  and  expenses,  after  *which  deductions,  the  then  remaining  ba-  r^ta^eu^ 
lance  of  commission  should  be  divided.  In  that  case,  the  gross  pro-  ^ 
ceeds  were  the  entire  commissions  received.  The  expenses  of  carrying  on  the 
business  were  estimated  at  a  sum  equal  to  one-fifth  of  the  commissions  gene- 
rally earned.  The  residue  was  clear  profit,  and  it  was  that  profit  which  the 
parties  were  to  share.  There,  likewise,  there  was  a  participation  in  the  profit 
arising  from  the  discount  on  tradesmen's  bills  and  other  dealings  of  the  two 
houses.  But  in  this  case,  the  parties  were  to  share  the  gross  proceeds  of  the 
business,  and  not  the  profits,  for,  as  factors,  they  had  to  pay  the  expenses  of 
clerks,  of  warehouses,  &c.  The  commission  was  the  source  only  from  which 
the  profits  were  to  arise.  The  profit  is  the  surplus  which  remains,  after  de* 
ducting  all  expenses.  In  Dixon  v.  Cooper,  3  Wils.  40,  it  was  held,  that  a  fac- 
tor who  sold  for  the  plaintiff,  and  was  to  have  one  shilling  in  the  pound  upon 
the  sale,  was  a  good  witness  to  prove  the  contract ;  and  in  Benjamin  v.  Porteus, 
2  H.  Bl.  590,  a  person  employed  to  sell  goods,  and  who  was  to  have  for  him- 
self whatever  money  he  could  procure  for  them  beyond  a  stated  sum,  was  held 
to  be  a  competent  witness  to  prove  the  contract  between  the  seller  and  buyer. 
According  to  the  argument  on  the  other  side,  in  both  these  cases,  the  broker 
participated  in  the  profit,  and  was,  therefore,  a  partner,  and,  consequently,  was 
interested,  and  if  so,  not  a  competent  witness.  The  proposition  contended  for 
on  the  part  of  the  defendant  goes  to  this  extent,  that  if  a  party,  with  or  without 
consideration,  gives  to  another  a  share  in  commissions,  he  makes  the  donee  a 
partner :  and  so  it  would  be  the  case  with  every  person  who  is  paid  for  his 
trouble  by  a  per  centage ;  and  *thus,  ship-brokers  who  are  paid  in  that  r«ga« 
mode  by  a  per  centage  on  the  freight,  or  surveyors,  who  are  paid  by  a  ^ 
per  cent^  on  the  tradesmen's  bills,  might  be  considered  partners.  In  Aftitr- 
head  V.  §aUer,(b)  the  Court  of  Common  Pleas  held,  that  a  division  of  the  com- 
missions on  effecting  particular  policies  between  insurance  brokers,  did  not  con- 
stitute a  partnership.  That  case  was  tried  before  the  late  Lord  C.  J.  Gibbs, 
who  told  the  jury,  that  the  division  of  the  commissions  did  constitute  a  part- 
nership. They  found,  however,  against  his  direction,  and  that  great  judge, 
with  his  brethren,  afterwards  thought,  that  the  jury  were  right,  and  refused  to 
disturb  their  verdict  Cur.  adv,  vuU. 

The  judgment  of  the  court  was  delivered  in  the  course  of  this  term  by 
Abbott,  C.  J.  This  cause  was  tried  at  Guildhall,  before  my  brother  Best,  and 
a  verdict  under  his  direction  found  for  the  defendant  A  motion  was  afterwards 
made  for  a  new  trial,  and  a  rule  to  show  cause  having  been  granted,  the  case 
was  very  elaborately  argued  before  us  at  this  place,  before  last  Easter  term. 
The  real  question  in  the  cause  is,  whether  the  bankrupts,  who  were  merchants 
in  London,  are  to  be  considered  as  partners  with  the  house  of  Ruxton,  at  Rio 
Janeiro,  with  reference  to  the  transaction  in  question.  The  action  is  for 
money  had  and  received  to  the  use  of  the  bankrupts.  The  facts  are  these. 
The  defendant  having  occasion  to  send  goods  to  Rio  Janeiro,  for  sale  there,  ap 
plied  to  the  bankrupts  for  recommendation  to  a  house  at  that  place ;  they  recoro 
(a)  Cited  in  Grace  v.  SmtO.  \b)  Not  reported. 
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*0ft8l  mended  Ruxton,  and  the  goods  were  consigned  *to  him.  Ruxton  was 
-^  to  remit  the  proceeds  in  money  oi  goods,  to  the  bankrupts,  who  were 
to  pay  over  the  money  to  the  defendant,  or  sell  the  goods,  and  account  to  him 
for  the  proceeds.  The  correspondence  was  carried  on  between  tlie  bankrupts  * 
and  Ruxton,  the  defendant  not  communicating  directly  with  Ruxton.  The  lat- 
ter sold  the  goods,  and  having  advised  the  bankrupts  thereof,  they  advanced 
a  sum  of  money  to  the  defendant  in  anticipation  of  the  remittance  expected 
from  Ruxton,  and  the  latter  having  failed,  and  made  no  remittance,  this  action 
was  brought  to  recover  the  money  so  advanced.  And  if  there  had  been  nothing 
more  in  the  case,  the  plaintiffs  had  an  undoubted  right  to  recover.  But  it  came 
out  at  the  trial,  that  the  bankrupts  and  Ruxton  were  in  the  habit  of  dividing 
equally  the  commissions  received  by  each  other  on  the  sales  of  all  goods  re- 
commended, or  ''  influenced  "  accoitiing  to  the  expression  of  the  witnesses,  by 
the  one  house  to  the  other ;  and  according  to  this  habit  and  course  of  dealing, 
the  bankrupts  were  entitled  to  half  the  commission  received  by  Ruxton,  on  the 
sale  of  tlie  defendant's  goods,  and  he  would  be  entitled  to  one-half  of  the  com- 
mission, if  any,  charged  by  them,  on  their  receipt  of  the  proceeds  in  London, 
had  the  proceeds  been  duly  remitted.  And  upon  this  evidence,  it  was  contended 
on  the  part  of  the  defendant,  that  the  bankrupts  were  to  be  considered  as  joint 
factors,  or  partners,  quoad  hoc,  widi  Ruxton ;  and  consequendy  that  his  receipt 
was  in  effect  a  receipt  by  them,  and  so  the  advance  of  the  money  by  them  to 
the  defendant  was,  in  effect,  merely  a  payment  of  money  for  which  they  were 
previously  accountable  to  him.  And  in  support  of  this  proposition,  the  case 
*6601  ^^  ^^^OMgl^  ▼•  Carver^  2  H.  Bl.  295,  ^was  cited  and  relied  on.  And  we 
-'  are  all  of  opinion,  that  the  present  case  cannot  be  distinguished  in  prin- 
ciple from  that,  and  that  our  decision  must  be  governed  by  it.  It  is  true,  that 
in  that  case  a  definite  part  of  the  commission  was,  by  agreement  of  the  parties, 
to  be  deducted  as  compensation  for  the  charges  and  expenses  before  a  division 
took  place ;  and  also  that  each  party  was  to  share  in  some  specified  measure 
with  the  other,  in  other  parts  of  the  profits  of  their  respective  business,  such 
as  warehouse  rent,  and  discount  upon  tradesmen's  bills.  And  it  was  contended, 
in  this  case,  on  the  part  of  the  plaintiffs,  that  the  bankrupts  and  Ruxton  were 
to  be  considered  as  dividing  the  gross  proceeds  only,  and  not  the  net  proceeds 
or  profits  of  each  other's  agency  or  factorage ;  and  tfiat  a  division  of  gross  pro* 
ceeds  does  not  constitute  a  partnership.  We  think,  however,  that  the  previous 
deduction  of  a  definite  part  of  the  commission  before  the  division  in  the  case 
cited,  is  an  unimportant  fact.  It  cannot  have  the  effect  in  all  cases  of  leaving 
the  remainder  as  clear  profit,  because  the  expense  and  charge  cannot  be  in  aU 
cases  uniformly  the  same,  but  must  vary  with  the  particular  cireumstances  of 
each  transaction ;  so  that  in  effect  a  part  only  of  the  gross  commission,  or  pro- 
ceeds of  the  agency,  and  not  the  whole,  was  to  be  divided  in  that  case ;  and 
taking  the  defiinite  deducted  part  at  a  fidth,  or  any  other  aliquot  part,  the  absent 
house,  instead  of  receiving  one-half,  as  in  the  case  at  bar,  would,  by  the  agree- 
ment, receive  two-fifths,  or  some  other  definite  part  of  the  whole  gross  sum, 
and  not  an  indefinite  part  thereof,  depending  upon  the  actual  and  clear  profit  of 
the  transaction.  And  although,  in  the  case  of  Waugh  v.  Carver,  the  agreement 
was  not  confined  to  a  division  of  the  commission,  but  extended  also  to  the 
*A701  "^^"®y*  received  in  certain  other  parts  of  the  transactions  of  the  *two 
-^  houses,  yet  the  principle  of  the  decision  is  not  affected  by  that  circum- 
stance, the  principle  being,  tliat  where  two  houses  agree  that  each  shall  share 
with  the  other  the  money  received  in  a  certain  part  of  the  business,  they  are, 
as  to  such  part,  partners  with  regard  to  those  who  deal  with  them  therein, 
though  they  may  not  be  partners  inter  se.  By  the  effect  of  such  an  agree- 
ment, each  house  receives  from  the  other  a  part  of  that  fund  on  which  the 
creditors  of  the  other  rely  for  payment  of  their  demands,  according  to  the  lan- 
ipiage  of  Lord  Chief  Justice  De  Grxt,  in  the  case  of  Grace  v.  Smith,  2  Sir  W. 
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Black.  008.  And  such  an  agreement  is  perfecdy  distinct  from  the  cases  pat  in 
Iht  argument  before  us,  of  remuneration  made  to  a  trareller,  or  other  clerk  or 
agent,  by  a  portion  of  the  sums  received  by  or  for  his  master  or  principal  in 
lieu  of  a  fixed  salary,  which  is  only  a  mode  of  payment  adopted  to  increase  or 
secure  exertion.  It  is  distinct  also  from  the  case  of  a  factor  receiving  for  his 
commission  a  per  centage  on  the  amount  of  the  price  of  the  goods  sold  by  him, 
instead  of  a  certain  sum  proportioned  to  the  quantity  of  the  goods  sold,  as  was 
the  case  of  Dixon  v.  Cooper^  3  Wils.  40,  wherein  it  was  held,  that  the  factor 
was  a  competent  witness  to  prove  the  sale.  It  differs  also  from  the  case  of  a 
person  receiving  from  a  trader  an  agreed  sun^,  in  respect  of  goods  sold  by  his 
recommendation,  as  one  shilling  per  chaldron  on  coals,  or  the  like,  for  there 
there  is  no  mutuality,  and  such  a  case  resembles  a  payment  made  to  an  agent 
for  procuring  orders,  and  has  no  distinct  reference  in  the  terms  of  the  agreement 
to  any  particular  coals  purchased  by  the  coal-merchant  for  resale  upon  which 
a  third  person  may  become  a  creditor  of  the  coal-merchant,  and  probably 
*could  not  in  any  instance  be  shown  to  apply  in  its  execution  to  any  such  rmffj* 
particular  purchase.  But  it  is  to  be  observed,  that,  even  on  a  case  of  ^ 
this  nature,  the  inclination  of  Lord  Mansfield's  opinion,  in  Foung  v.  Axtdl^ 
(cited  2  Hen.  Bla.  242,)  was  that  such  an  agreement  might  constitute  a  partner- 
ship. Of  the  case  of  Muirhead  v,  Salter,  referred  to  in  the  argument,  we  have 
neither  the  facts  nor  the  ground  of  decision  brought  before  us  with  sufficient 
accuracy,  to  enable  us  to  consider  it  as  an  authority  on  the  present  question.  It 
may  have  been,  that  the  division  of  the  commission  between  the  two  insurance 
brokers  was  a  solitary  instance ;  that  the  assured  had  recognised  the  second 
broker,  as  being  the  person  employed  by  himself;  or  that  the  court  did  not 
think  fit,  under  all  the  circumstances  of  the  particular  case,  to  disturb  the  ver- 
dict of  a  jury  of  merchants  as  to  the  effect  of  a  division  of  the  commission  in 
that  particular  species  of  agency,  the  divided  commission  being,  as  I  understand, 
payable  for  effecting  the  policy,  and  not  for  receiving  the  money  from  the  un- 
derwriters, in  the  event  of  the  loss,  and  payable  whether  any  loss  had  occurred 
or  not.  So  that  we  cannot  consider  that  case  as  having  contravened  or  weakened 
the  authority  of  the  decision  in  Waugh  v.  Carver,  Upon  the  authority  of  this 
latter  case,  and  for  the  reasons  already  given,  we  tliink  the  direction  of  the 
learned  judge  at  the  trial,  and  the  verdict  of  die  jury,  are  right,  and  that  the 
rule  for  a  new  trial  ought  to  be  discharged.  But  as  it  has  been  strongly  urged, 
tliat  our  decision  in  the  present  case  will  be  of  most  extensive  consequence 
upon  foreign  commerce,  although  we  are  by  no  means  convinced  that  such  is 
really  the  fact,  we  will  allow  the  rule  to  be  drawn  up,  to  set  aside  the  verdict, 
and  enter  a  nonsuit,  if  the  plaintiffs  desire  it,  in  order  to  afford  *tliem  an  r»Q.^ 
opportunity  of  putting  the  facts  upon  the  record.  ^ 

Rule  discharged. 
m     ' 

DOE,  on  the  Demise  of  LEWIS  and  Others,  v.  BINGHAM. 

By  dead  a  mortsage  conveyed  to  the  mortgagor  the  legal  estate,  upon  being  paid  the  raortpffe- 
money,  and  the  latter  reconveyed  it  to  truatees  for  the  purpose  of  securing  an  annuity.  At  the 
time  of  the  execution  by  the  mortgagee,  there  were  several  blanks  in  the  deed,  but  not  in  that 
part  which  affected  him.  The  blanks  left  were  for  the  sums  to  be  received  by  the  mortgagor 
from  the  grantees  of  the  annuity,  and  were  all  filled  up  at  the  time  of  the  execution  of  the  deed 
by  the  mortgagor ;  but  several  interlineations  were  made  in  that  part  of  the  deed,  after  the 
execution  by  the  mortgagee.  It  was  held,  that  the  deed  was  not  therefore  void,  but  operated 
as  a  good  conveyance  of  the  estate  from  the  mortgagor  to  the  trustees  for  the  payment  of  the 
annuity.  ^ 

Held,  also,  that  it  was  not  incumbent  on  the  plaintiff  in  ejectment  brought  on  this  deed,  to  prove 
that  the  annuity  was  duly  enrolled. 

Held,  also,  that  the  tenant  m  possession  was  not  competent  to  prove  that  the  witness,  and  not  the 
defendant,  was  the  possessor  of  the  land. 

Ejectment  upon  two  demises.     First,  of  Lewis,  secondly,  of  Boston  and 
Kilvington.     Plea,  not  guilty.     The  cause  was  tried  at  the  Hants*  Summer  ai* 
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sizes,  1820,  before  Graham,  B.  The  defendant  was  a  beneficed  clergryman. 
and  the  premises  in  question  were  his  glebe,  upon  which,  until  December,  1815, 
one  Richard  Lassam  had  been  the  mortgagee.  In  order  to  prove  the  plaintifTs 
case,  a  deed,  bearing  date  23d  December,  1815,  was  produced,  which  appeared, 
by  the  certificate  of  the  proper  officer  endorsed  thereon,  to  have  been  enrolled, 
but  no  enrolment  was  produced.  The  deed  was  in  five  parts ;  the  defendant 
of  the  first  part,  Thomas  Woodham  and  John  Dunn  of  the  second  part,  Richard 
Lassam  of  the  third  part,  James  Boston  and  James  Kilvington  of  the  fourth 
part,  and  Benjamin' Lewis  of  the  fifth  part.  The  general  object  of  the  deed 
was  to  discharge  the  premises  of  a  mortgage  to  Lassam*s  trustees,  who  were 
Woodham  and  Dunn,  and  to  vest  the  legal  estate  in  Lewis,  as  the  trustee  of 
Boston  and  Kilvington  (who  had  advanced  ^3000/.  to  the  defendant)  as  a  se- 
♦6731  curity  for  the  payment  of  an  annuity *of  450/.  to  *the  latter,  during  the 
-^  defendant's  life  and  incumbency.  It  was  proved,  that  this  deed  was 
executed  by  Lassam  and  his  two  trustees,  on  the  21st  of  December,  and  Las- 
sam thereby  acknowledged  the  receipt  of  his  mortgage-money,  and  he  and  his 
trustees  surrendered  their  legal  estate  in  the  premises ;  and  then  Bingham  con- 
veyed the  fee  to  Lewis,  the  trustee  of  Boston  and  Kilvington.  At  the  time  of 
the  execution  of  the  deed  by  Lassam  and  his  trustees,  there  were  several  blanks 
left  in  it,  but  there  were  none  in  that  part  of  it  which  related  to  Lassam*s 
mortgage.  The  blanks  left  were  for  the  sums  to  be  received  and  paid  by  the 
defendant,  and  several  interlineations  were  also  made  in  that  part  of  the  deed, 
after  Lassam  and  his  trustees  had  executed  the  deed.  The  execution  by  Bing- 
ham took  place  on  the  23d  December,  1815,  at  which  time  the  blanks  were 
all  filled  up.  It  was  objected  by  the  defendant  at  the  trial,  first,  that  these  al- 
terations and  interlineations  avoided  the  deed  in  toto,  and  consequently,  that  the 
lessors  of  the  plaintifi*,  who  claimed  under  it,  had  not  the  legal  estate  in  them ; 
and,  secondly,  that  it  was  necessary  for  the  plaintiff,  not  only  to  produce  the 
deed,  but  also  to  produce  the  enrolment  of  it,  as  required  by  the  annuity  act. 
Both  the^e  objections  were  overruled.  The  defendant  further  tendered  his 
daughter  as  a  witness,  to  prove,  that  she  was  tenant  in  possession  of  the  pre- 
mises. The  learned  judge  rejected  her  testimony.  A  rule  nisi  for  a  new  trial 
having  been  obtained  in  last  Michaelmas  term  upon  the  objections  taken  at  the 
trial, 

Fell^  Seijt,  and  A.  Moore  now  showed  cause.  This  deed  was  complete,  as 
a  conveyance  to  the  lessor  of  the  plaintiff,  at  the  time  when  the  defendant  exe- 
4^^  .-1  cuted  it.  It  ^operated  differently  as  to  the  mortgagee  and  the  defendant, 
-^  viz.,  as  to  the  mortgagee,  as  a  surrender  of  his  interest,  and  as  to  the  de^ 
fendant,  as  a  conveyance  of  the  legal  estate  to  the  lessors  of  the  plaintiff.  The 
interest  of  the  mortgagee  was  not  affected  by  the  alterations,  and  therefore  the 
alterations  were,  as  to  him,  immaterial.  Besides,  the  defendant  is  estopped,  by 
his  executing  the  deed,  from  saying  that  it  is  diflferent  from  what  it  purports  to  be. 
It  was  not  necessary  for  the  plaintiff,  in  this  case,  to  prove  the  enrolment  of  the 
annuity.  If  the  defendant  meant  to  insist  that  the  deed  was  void,  in  conse* 
quence  of  some  defect  in  the  memorial,  it  was  for  him  to  substantiate  that  by 
proof.     Doe  v.  Mason,  8  Campb.  7,  is  an  authority  expressly  in  point. 

Scarlett^  Chitty,  and  /?.  Scarlett,  contr4.  The  plaintiff  is  to  recover  on  the 
strength  of  his  own  title,  and  in  this  case  insists,  that  the  person  having  the  legal 
estate,  had  conveyed  that  to  him  by  executing  a  deed ;  that  deed  is  entire,  re- 
lating to  one  subject  matter,  viz.,  the  securing  of  the  annuity.  If  it  is  bad  in 
part,  it  is  bad  in  the  whole.  PigotVe  case,  1 1  Rep.  26,  is  an  authority  to  show, 
that  where  any  deed  is  altered  in  a  part  material,  even  by  a  stranger,  whether 
it  be  by  interlineation,  addition,  rasing,  or  by  drawing  a  pen  through  the  midst 
of  any  material  word,  it  becomes  void ;  and  2  Roll's  Abr.  29,  pi.  29  is  a  strong 
authority  to  the  same  effect.  In  Denn  v.  Dollman,  5  T.  R.  641,  A  being  en- 
tided  to  a  life-estate,  subject  to  a  condition  not  to  charge  or  encumber  it,  granted 
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an  annuity,  and  demised  the  land  as  a  security ;  but  there  being;  a  defect  in  the 
memorial  of  *the  annuity,  the  court  held,  that  the  whole  deed  was  void  r»^e 
to  all  intents  and  purposes,  even  though  the  other  parts  of  it  were  not  ^ 
connected  with  the  annuity.  That  case  is  an  authority  expressly  in  point 
Secondly,  it  was  incumbent  on  the  plaintiff  to  show,  that  the  annuity  was  duly 
enrolled,  for  his  title  depends  upon  it.  In  the  case  of  a  bargain  and  sale  by 
deed  enrolled,  it  is  not  enough  to  put  in  and  prove  the  deed,  but  it  is  also  neces- 
sary to  produce  and  prove  &e  enrolment ;  and  that  is  an  analogous  case  to  the 
present.  As  to  the  third  point,  the  witness  ought  to  have  been  received,  for 
her  testimony  would  subject  her  to  the  ejectment,  and  to  the  action  for  mesne 
profits.     It  was  not,  therefore,  her  interest  to  prove  herself  tenant  in  possession. 

Bayley,  J.  It  seems  to  me  thaj  this  deed,  notwithstanding  the  interlineations, 
and  ttie  filling  up  of  the  blanks  subsequently  to  its  execution  by  Lassam,  was  still 
valid,  so  as  to  convey  the  property  from  the  defendant  to  the  lessors  of  the  plaintiff. 
The  whole  deed  may  be  considered  as  one  entire  transaction,  operating,  as  to  the 
different  parties  to  it,  from  the  time  of  the  execution  by  each,  but  not  perfect  till  the 
execution  by  all  the  conveying  parties.  I  am  of  opinion,  that  any  alteration  made 
in  the  progress  of  such  a  transaction,  still  leaves  the  deed  valid  as  to  the  parties 
previously  executing  it,  provided  such  alteration  has  not  affected  the  situation  in 
which  they  stood.  In  this  case,  it  appears,  that  there  had  been  upon  the  pro- 
perty a  mortgage  to  Lassam,  for  a  term  of  years,  for  1000/.  Boston  and  Kil- 
vington,  two  of  the  lessors  of  the  plaintiff,  agreed  to  advance  Bingham  3000/., 
he  granting  them  an  annuity  of  450/.  per  annum ;  now  in  order  to  make  this 
security  vdid,  it  was  *nece8sary  that  there  should  be  a  conveyance  from  rM»« 
Lassam  of  his  interest,  and  the  form  in  which  that  was  effected,  was,  by  ^ 
taking  a  conveyance  in  fee  from  Bingham,  and  a  surrender  from  Lassam  of  his 
interest.  The  deed  therefore  as  to  Lassam  and  Bingham,  operates  in  a  differ- 
ent manner.  As  to  the  former,  it  extinguishes  his  term,  and  by  so  doing,  vests 
the  fee  in  Bingham.  Then  it  is  that  the  deed  is  proposed  to  Bingham  to  be 
executed,  and  before  he  executed  it,  the  alterations  in  question  were  made. 
Now  at  that  time  the  deed  was  not  perfect  in  all  its  parts.  As  against  Lassam 
it  was  complete.  But  with  respect  to  the  other  parties.  It  was  in  progress  only, 
and  the  alterations  made  were  only  for  the  purpose  of  rendering  it  conformable 
to  their  wishes.  There  is  no  authority  which  says,  (and  it  would  be  contrary 
to  common  sense,  if  there  were  one,)  that  an  alteration  sb  made  and  not  ope- 
rating upon  the  provisions  of  the  deed,  relating  to  the  parties  who  had  previ- 
ously executed  it,  should  avoid  it.  Here  the  alterations  do  not  in  any  respect 
touch  the  part  of  the  deed  affecting  Lassam.  As  to  him,  therefore,  they  are 
alterations  made  in  an  immaterial  part  of  the  deed,  and  being  made  whilst  the 
deed  was  in  progress,  our  decision  does  not  clash  with  any  of  the  authorities 
cited.  I  think,  therefore,  that  the  deed  was  valid.  As  to  the  second  objection, 
that  the  enrolment  of  the  memorial  was  not  produced,  I  am  of  opinion  that  such 
production  was  not  necessary.  It  was  sufficient  for  the  lessors  of  the  plaintiff 
to  produce  the  deed,  and  lay  on  the  party  relyiijg  on  the  want  of  the  enrolment, 
to  show  that  it  had  not  been  enrolled.  It  is  like  the  case  of  a  proviso  in  an  act 
of  parliament,  in  which  it  is  a  settled  rule,  that  the  party  wishing  to  avail  him- 
self of  it,  must  bring  himself  within  it.  As  to  *the  third  point,  it  is  clear  r^Ai.- 
that  Miss  Bingham  was  not  a  witness.  The  case  of  Boe  v.  Wilde^  5  ^ 
Taunt.  183,  is  exactly  in  point     The  rule,  therefore,  must  be  dischaiged. 

HoLROYD,  J,  As  to  the  last  point,  I  am  entirely  of  the  same  opinion,  and 
shall  add  nothing  to  what  has  fallen  from  my  brother  Bayley.  I  am  also  of 
opinion,  that  the  deed  having  been  executed  by  Lassam  and  his  trustees,  was 
complete  as  to  them.  The  subsequent  alteration  did  not,  at  all  events,  revest 
the  term  in  them.  For  even  the  cancelling  of  a  deed  does  not  revest  the  pro- 
perty conveyed.  That  appears  from  the  case  of  Bolton  v.  TTie  Bishop  of  Car- 
Ihle,  2  H.  Bl.  263,  and  die  same  principle  is  to  be  collected  from  Boe  dim. 
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Lord  Berkeley  v.  77k«  Archbishop  of  Fork,  6  East,  86.  Those  cases  show 
that  even  the  destruction  of  a  deed  does  not  revest  the  rights  conveyed  by  it. 
Lassam,  therefore,  and  his  trustees,  by  the  execution  of  the  deed,  extinguished 
the  term  ;  and  the  deed,  therefore,  remains  a  valid  deed  as  to  Bingham.  With 
respect  to  the  other  point,  I  am  of  opinion,  that  the  onus  probandi  lies  upon  the 
party  seeking  to  avoid  the  deed,  by  want  of  enrolment ;  and  Doe  v.  Mason,  3 
Campb.  7,  is  an  authority  in  point.  The  case  of  a  bargain  and  sale  is  distin- 
guishable ;  for  a  bargain  and  sale  do  not  operate  at  common  law,  but  by  statute, 
if  enrolled.  It  is,  therefore,  in  that  case,  necessary  to  prove  the  enrolment ;  for 
there  it  is  part  of  the  title. 

Best,  J.  I  am  of  the  same  opinion.  The  deed  of  the  mmigagee  was  in 
this  case  complete  before  the  blanks  were  filled  ap  in  the  other  parts  of  the 
*fl78l  ^^^^«  ^'^^  *^^  ^®  subsequent  alteration  had  the  effect  contended  for  by 
-^  the  defendant,  this  absurdity  would  follow :  that  a  mortgagee,  by  an  ir- 
regularity to  which  he  was  no  party,  and  which,  in  no  respect,  affected  that 
part  of  the  deed  relating  to  him,  would  have  the  legal  estate  revested  in  him ; 
although,  if  the  deed  had  been  altogether  cancelled,  that  effect  would  not  have 
taken  place.  There  is,  however,  no  such  absurdity  in  the  law,  and  it  is  not 
open  to  the  defendant  to  take  this  objection,  his  part  of  the  deed  being  entire 
and  uniouched  subsequendy  to  the  time  of  his  execution.  I  agree  also,  that 
there  was  no  necessity  for  producing  evidence  of  the  enrolment.  But  if  it  had 
been  necessary,  the  evidence  was  sufficient ;  for  the  endorsement  by  the  officer 
who  is  authorized  to  do  that  act,  is,  upon  general  principles,  sufficient  evidence 
of  the  fact  of  an  enrolment.  Kinnersley  v.  Orpe,  1  Dougl.  56,  is  an  authority 
upon  tliat  point.  If  the  defendant,  however,  meant  to  rely  upon  a  defect  in 
the  enrolment,  it  is  necessary  for  him  to  make  out  that  objection  by  producing 
it.     Upon  the  other  point,  I  think  the  evidence  was  properly  rejected. 

Abbott,  C.  J.  Not  having  been  in  court  during  the  whole  of  the  ailment, 
I  have  not  given  any  opinion,  but  I  think  it  right  now  to  say,  that  I  entirely 
concur  in  the  judgment  pronounced  by  the  court,  and  the  reasons  on  which 
that  judgment  is  founded.     The  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged. 


•679]  •FERRIS  v.  BOND. 

Where  a  note  stated  that  I.  S.  promised  to  pay  A.  B,  or  order,  a  certain  sum,  and  waa  siffned  I. 
S.  or  elie  I.  6.:  Heldt  that  this  waa  not  a  promiaaory  note  by  I.  G.  within  the  statute  otAnne. 

This  action  was  brought  upon  the  following  instrument.  **  I,  John  Comer, 
promise  to  pay  to  Absalom  Ferris  the  sum  of  50/.,  with  lawful  interest  for  the 
same,  or  his  order,  at  six  months'  notice.  Dated  this  24th  June,  1808.  John 
Corner,  or  else  Henry  Bond."  The  first  count  of  the  declaration  treated  this 
instrument  as  an  agreement.  The  second  count,  as  a  promissory  note.  At  the 
trial,  before  Burrouoh,  J.,  at  the  last  assizes  for  the  county  of  Somerset,  it  was 
objected,  that  it  had  no  agreement  stamp,  and  therefore  could  not  be  received 
in  evidence  as  such ;  and  secondly,  that  it  was  not  a  promissory  note  within 
the  statute  of  ^nne,  as  the  defendant  was  only  to  become  liable  on  the  contin- 
gency of  non-payment  by  Comer.  The  learned  judge  directed  the  jury  to  find 
a  verdict  for  the  plaintiff  on  the  second  count,  but  reserved  liberty  to  the  de- 
fendant to  move  to  enter  a  nonsuit.  A  mle  nisi  was  accordingly  obtained  by 
Gaselee,  in  last  Easter  term,  and  he  cited  Blankenhagen  v.  Blundell,  2  B.  & 
A.  417,  where  it  was  held,  that  a  note,  whereby  the  maker  promised  to  pay  to 
A.  or  B.  and  C.  a  sum  therein  specified,  value  received,  was  not  a  promissory 
note  within  the  statute  of  Anne.  The  only  distinction  between  the  two  was, 
that  there,  the  payee  was  uncertain,  here,  the  payer  is  uncertain. 

FeU,  Serjt.,  and  Bayly  now  showed  cause.    This  does  not  differ,  substan 


652  Rex  v.  Mary-le-Bone.  T.  T.  1821.  [679 

lially,  from  a  several  promissory  note.  *If  every  one  severally  promises  rtggjj 
to  pay,  it  amounts  to  nothing  more,  in  fact,  than  a  promise  by  each  to  ^ 
pay,  if  the  others  do  not,  for  a  payment  of  one  discharges  all  the  rest.  All,  it 
is  true,  promise  to  pay  at  the  same  time,  but  in  this  instance  the  defendant  pro- 
mises to  pay  at  six  months'  notice,  and  if  so,  he  is  to  pay  at  the  very  same 
time  as  Corner,  in  case  Comer  make  default.  The  words  of  this  instrument, 
therefore,  carry  it  no  further  than  the  common  case,  where  neither  is  liable  to 
pay  on  the  day,  unless  the  other  does  not,  and  where  no  action  will  lie  against 
any  one  till  after  the  day  when  either  may  be  sued.  This  is,  therefore,  merely 
a  several  promissory  note,  for  ''else"  means  nothing  more  than  "  or."  If,  in- 
deed, there  be  any  difference  between  this  instrument  and  any  other  several 
promissory  note,  it  is,  that  this  is,  in  its  terms,  more  certain ;  for  in  a  several 
promissory  note,  the  holder  may  call  on  either  first ;  but,  according  to  this  note, 
he  is  first  to  call  upon  Corner.  In  Wilkinson  v.  Luiwidge^  Str.  648,  a  question 
arose,  whether,  under  the  circumstances,  there  was  an  acceptance  of  the  bill  by 
letter,  which  was  in  these  terms :  "  The  two  bills  of  exchange  which  you  sent 
me,  I  will  pay,  in  case  the  owners  of  the  Queen  Anne  do  not,  and  they  living  in 
Dublin,  I  must  first  apply  to  them.  I  hope  to  have  an  answer  in  a  week  or  ten 
days.  I  do  not  expect  Uiey  will  pay  them,  but  I  judge  it  proper  to  take  their 
answer  before  I  do ;  which  I  request  you  will  acquaint  Mr.  Wilkinson  with, 
and  that  he  may  rest  satisfied  of  the  payment,"  It  was  objected,  that  this  did 
not  amount  to  an  acceptance,  but  only  a  condition  to  pay  in  case  the  owners  of 
the  Queen  Anne  did  not ;  but  it  was  held  to  *be  a  good  acceptance,  be-  r«gg| 
cause  it  amounted  to  a  promise  that  the  plaintiff  should  have  the  money  ^ 
at  all  events. 

Per  Curiam,  This  is  not  a  promissory  note  by  this  defendant  within  the 
statute  of  Anne.  It  operates  difierently  as  to  the  two  parties.  It  is  an  abso- 
lute undertaking  on  the  part  of  Corner  to  pay,  and  it  is  conditional  only  on  the 
part  of  the  defendant,  for  he  undertakes  to  pay  only  in  the  event  of  Corner's 
not  paying.     The  rule  for  entering  a  nonsuit  must  be  made  absolute. 

Rule  absolute. 


The  KING  v.  The  Inhabitants  of  ST.  MARY-LE-BONE. 

A  pauper  does  not  sain  a  settlement  bv  havine  hired  a  tenement  of  more  than  102.  a  year  value, 
and  having  resiiMd  therein  more  tnan  40  aavs  altogether,  but  less  than  40  days  before  the 
passing  of  the  59  G.  3,  c.  50,  by  which  a  resioence  for  twelve  months  is  necessary,  in  order  to 
confer  a  settlement. 

Two  justices,  by  their  order,  removed  Michael  Hoyden  from  the  parish  of 
Sl  Mary-le-Bone,  in  the  county  of  Middlesex,  to  the  parish  of  St.  Pancras,  in 
the  same  county.  The  sessions,  on  appeal,  discharged  the  order,  subject  to  the 
opinion  of  this  court  upon  the  following  case.  The  pauper  hired  an  unfurnished 
shop  in  the  parish  of  St.  Pancras,  of  the  yearly  value  of  10/.  and  upwards,  and 
lived  therein  eight  months.  He  afterwards  hired  an  unfurnished  shop  and  par- 
lour, part  of  a  house  in  the  parish  of  St.  Mary-le-Bone,  at  the  rent  of  26/.  a 
year,  which  he  took  possession  of  on  the  25th  May,  1819,  and  resided  in  and 
occupied  the  said  last-mentioned  premises  upwards  of  40  days,  but  only  38  days 
of  such  residence  and  occupancy  had  elapsed  on  the  2d  day  of  July,  1819,  the 
day  on  which  the  59  G.  3,  *c.  50  received  the  royal  assent.  The  ses-  r^goo 
sions  were  of  opinion,  that,  by  this  residence,  the  pauper  gained  a  settle-  ^ 
ment  in  St.  Mary-le-Bone,  and  discharged  the  order. 

Scarlett  and  Adolphua^  in  support  of  the  order  of  sessions.  The  settlement 
being  in  progress  to  be  acquired  at  the  time  when  the  59  G.  3,  c.  50  received 
the  royal  assent,  must  be  governed  by  the  law  as  it  existed  before  the  passing 
of  that  act.  All  the  words  of  the  act  are  future,  and  there  is  no  clause  affecting 
settlements  already  in  progress.     The  principle  is  to  be  found  in  the  case  of 
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^shbumham  v.  Bradshaw,  2  At.  36,  is  in  poinU  There  a  devise  to  charitable 
uses  was  made,  by  a  will,  dated  in  1734,  The  testator  lived  till  July,  1736, 
a  month  after  the  mortmain  act  had  passed,  and  upon  a  case,  the  judges  certi- 
fied that  the  devise  was  good;  and  the  Attorney- General v»  Uoyd^  3Atk.  551, 
and  Same  v.  Andrews^  1  Yes.  sen.  225,  are  to  the  same  effect.  So,  in  GUt" 
more  v.  <$Ati/er,  2  Lev.  227,  where  a  parol  agreement  had  been  made  previously 
to  the  statute  of  frauds,  and  the  action  was  brought  subsequently,  it  was  held 
not  to  be  within  the  4th  section ;  and  the  court  there  put  the  case  of  a  will  exe- 
cuted without  the  formalities  required,  which  they  said  would  be  valid,  if  made 
before  the  act,  although  the  testator  survived  the  passing  of  the  act.  These 
cases  seem  analogous  to  the  present,  and  show  that  the  whole  transaction  must 
be  subsequent  to  the  passing  of  the  act.  Here,  the  settlement  was  in  progress 
at  that  time. 

*Nolan,  contri,  contended,  that,  as  the  pauper  had  resided  only  38 
days  at  the  time  of  the  passing  of  the  59  6.  3,  c.  50,  the  settlement  not 
being  complete  under  the  old  law,  must  be  regulated  by  that  act,  and  then  a 
residence  of  twelve  months  upon  the  tenement  is  necessary  to  confer  a  settle* 
ment.  Cur.  adv.  vult. 

"  And  now  (absente  Abbott,  C.  J.,)'  the  judgment  of  the  court  was  delivered  by 
Batlet,  J.  The  question,  in  this  case,  turns  entirely  upon  the  construction 
of  the  statute  59  6.  3,  c.  50,  which  took  effect  from  the  second  of  July,  1819. 
The  pauper  had,  on  that  day,  resided  in  and  occupied,  for  a  period  of  thirty- 
eight  days,  part  of  a  dwelling-house  in  Mary-le-Bone  parish,  at  26/.  a-year ; 
so  that,  if  the  statute  had  not  been  passed,  he  would  undoubtedly  have  acquired 
a  settlement  in  Mary-le-Bone  by  his  subsequent  residence  and  occupation, 
which,  in  the  whole,  considerably  exceeded  forty  days.  But  he  had  not,  on 
the  second  of  July,  acquired  such  settlement.  It  was  contended,  that  the  statute 
being  wholly  expressed  in  the  future  tense  did  not  apply  to  such  a  case,  but 
must  be  considered  as  wholly  and  absolutely  prospective,  and  confined  to  tene- 
ments hired  after  the  day  on  which  the  statute  took  effect.  If  this  be  the  true 
construction,  then  a  residence  of  one  day  prior  to  the  statute,  connected  with  a 
continued  residence  in  pursuance  of  the  original  hiring  for  thir^-nine  days  after 
the  state,  will  confer  a  settlement.  The  statute,  however,  had  in  view,  as  ap- 
pears by  the  preamble,  the  preventing  of  the  disputes  and  controversies  which 
*BA41  ^^  *ari8«n  respecting  the  setUement  of  poor  people  by  the  renting  of 
•^  tenements.  And  we  think  this  object  will  be  best  attained  by  giving  to 
the  words  of  the  enacting  part  their  full  and  absolute  effect,  and  by  considering 
the  statute  as  applicable  to  every  case  within  its  scope,  wherein  a  previous  set- 
tlement had  not  been  completely  gained  and  established  before  the  statute  was 
passed.  A  contrary  construction  might  open  the  door  to  many  disputes  and 
controversies  as  to  the  nature  and  effect  of  inchoate  tides.  Whereas,  according 
to  the  constmction  which  we  adopt,  the  only  inquiry  hereafter  will  be,  whether 
a  settlement  had  been  acquired  before  the  2d  July,  and  the  case  will  be  con- 
sidered as  if  the  pauper  had  died  or  removed  from  the  tenement  on  the  first  day 
of  that  montht  and  as  if  he  had  resided  on,  but  not  after  that  first  day  of  July. 
Order  of  sessions  quashed  and  original  order  confirmed. 


DOE  dem.  HULL  v.  6BEENHILL. 

A  trust  created  by  a  defendant  in  (avoitr  of  himeelf  and  mother  penaa,  k  not  a  trust  within  29 
Car.  2,  c.  3,  e.  10,  that  clause  being  confined  to  cases  where  the  trustees  are  seised  or  possessed 
in  a  trust  for  a  defendant  alone,  and  not  jointly  with  another  person. 

This  was  an  ejectment,  tried  before  Abbott,  C.  J.,  at  the  Middlesex  sittings 
after  last  Michaelmas  term,  when  a  verdict  was  found  for  the  lessor  of  the  plain- 
tiff, who  claimed  under  a  judgment  recovered  against  the  defendant,  and  a  writ 
of  elegit  and  inquisition  thereon,  taken  and  returned  s  but  liberty  was  reserved 
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to  the  defendant  to  move  to  enter  a  nonsuit,  upon  an  objection  taken  at  the 
trial.  The  objection  was,  that  by  a  deed,  executed  23d  June,  1809,  long  before 
the  plaintiff's  judgment  was  recovered,  the  legal  estate  *in  the  premises  r^gQe 
was  vested  in  trustees,  for  the  purpose  of  securing  an  annuity  to  the  de-  *- 
fendant*s  mother,  (ff)  By  the  deed,  the  trustees  were  empowered  to  enter,  in 
case  the  annuity  was  in  arrear;  which  they  did  in  1817.  But,  at  the  time  of 
the  execution  of  the  elegit,  and  of  commencing  the  present  action,  there  was 
nothing  in  arrear.  It  was  contended,  for  the  plaintiffs,  that  the  case  fell  within 
the  29  Car.  2,  c.  3,  s.  10,  as  being  premises  held  in  trust  for  the  defendant.  A 
rule  nisi  having  been  obtained  by  Scarlett^  in  last  Hilary  term,  for  entering  a 
nonsuit, 

Marryat  and  Arthhold  now  showed  cause.  By  the  29  Car.  2,  c.  3,  s.  10, 
it  is  enacted,  ^  That  it  shall  be  lawful  for  every  sheriff,  to  whom  any  writ  shall 
be  directed,  at  the  suit  of  any  person,  upon  any  judgment,  statute,  or  recogni- 
sance, to  deliver  execution  of  all  such  lands,  tenements,  rectories,  &;c.,  as  any 
other  person  be  in  any  manner  or  wise  seised  or  possessed,  in  trust  for  him 
against  whom  execution  is  so  sued,  like  as  the  sheriff  or  other  officer  might  or 
ought  to  have  done,  if  the  said  party  against  whom  execution  is  sued,  has  been 
seised  of  such  lands,  &c.,  of  such  estate,  as  they  be  seised  of  in  trust  for  him 
at  the  time  of  the  execution  sued.'*  Now  here  the  term  is  held  by  the  trustee, 
for  the  purpose  of  securing  Mrs.  Oreenhill's  annuity,  and  he  is  to  be  at  liberty 
to  enter  and  take  possession,  from  time  to  time,  as  arrears  may  arise,  but  sub- 
ject to  this,  the  premises  are  held  in  trust  for  GreenhiU,  the  defendant.  Sup- 
pose the  defendant  had  desired  to  be  put  into  possession,  *the  trustees  r«gQg 
could  not  have  refused  to  do  it,  the  annuity  not  being  in  arrear.  And  if  ^ 
they  had  refused,  he  might  have  brought  an  ejectment  against  them.  Here  the 
inquisition  finds  that  the  property  is  subject  to  the  annuity,  which  the  judgment 
creditor  does  not  seek  to  disturb.  Under  the  statute,  the  term,  being  vested  in 
the  trustees  in  trust  for  the  defendant,  may  be  taken  under  the  elegit,  and  it  is 
only  so  far  as  it  is  in  trust  for  the  defendant,  that  the  judgment  creditor  is  en- 
titled to  it.  For  if  the  annuity  be  in  arrear,  the  trustees  may  again  eject  the 
creditor.  The  effect  of  the  statute  is,  to  remove  the  term  out  of  Uie  way  of  the 
lessor  of  the  plaintiff,  which  otherwise  would  prevent  him  from  recovering.  The 
statute  expressly  states,  that  a  trust  may  be  taken  under  an  execution.  Now  it 
may  be  either  a  trust  created  by  a  third  person  in  favour  of  the  defendant,  or 
one  created  by  the  defendant  himself,  either  in  his  own  favour,  or  in  favour  of 
himself  and  some  other  person  jointly.  The  test  as  to  the  first  class  is  this : 
divest  the  case  of  the  trust,  and  consider  it  as  a  legal  estate,  and  if  in  that  case 
it  would  be  extendible,  it  will  be,  when  a  trust  estate,  within  the  statute.  Now, 
if  here  it  had  been  a  conveyance  by  a  third  person  to  Mrs.  GreenhiU  and  the 
defendant,  of  a  legal  estate,  either  as  tenants  in  common,  or  joint-tenants,  the 
interest  of  the  defendant  would  be  extendible.  If  so,  a  trust  of  that  sort  would 
be  within  the  statute.  As  to  the  second  class,  a  conveyance  to  others  in  trust 
for  the  person  conveying  alone,  was  always  void,  as  being  a  voluntary  convey- 
ance, and  so  could  not  require  the  assistance  of  the  statute  to  render  it  capable 
of  being  taken  under  an  elegit.  That,  however,  could  not  be  the  trust  contem- 
plated by  Lord  Hale,  the  framer  of  the  statute  of  *frauds.  He  must,  r»Ag.« 
therefore,  have  contemplated  a  trust,  if  created  by  a  defendant  himself,  ^ 
not  solely  in  favour  of  himself,  but  of  himself  jointly  with  some  other  person, 
which  is  the  trust  in  this  case.  This,  therefore,  is  a  case  falling  within  the 
statute. 

Scarlett  and  Hutchinson^  contri,  contended,  that  supposing  the  argument  cor- 
rect, as  urged  on  the  other  side,  that  a  trust  created  by  a  man  in  his  own  favour 
was  altogether  void,  then  it  followed,  that  in  this  case  the  trust,  as  to  the  de- 
fendant, was  void ;  and  then  the  premises,  in  point  of  law,  were  held  in  trust 

(a)  The  trusts  of  the  deed  are  so  fully  stated  in  the  iudgment,  that  they  are  here  omitted. 
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for  Mrs.  Greenhill  alone.  But  if  not,  then  the  true  construction  of  the  statute 
was  to  confine  it  to  cases  of  trusts  held  solely  for  the  benefit  of  the  defendant, 
which  this  was  not.  Cur.  adv,  vuU, 

And  now,  on  this  day,  the  judgment  of  the  court  was  delivered  by 
Abbott,  C.  J.  We  have  considered  of  this  case,  and  are  of  opinion,  that  the 
rale  must  be  made  absolute.  The  ejectment  was  brought  on  a  judgment  re- 
covered by  the  lessor  of  the  plaintiff  against  the  defendant,  and  a  writ  of  elegit 
and  inquisition  thereon  taken  and  returned.  It  was  brought  for  the  recovery 
of  a  moiety  of  some  chambers  in  Lincoln's  Inn.  Mr.  Greenhill  defended  as 
landlord.  The  question  at  the  trial,  and  afterwards  before  the  court,  arose  uffon 
the  effect  of  a  deed  executed  by  the  defendant  and  his  mother,  Mrs.  Greenhill, 
some  considerable  time  before  the  plaintilTs  judgment  against  him,  for  the  pur- 
♦6881  P^*®  ^^  securing  to  her  an  annuity  for  "her  life,  to  be  issuing  out  of  the 
^  premises  in  question,  inter  alia,  in  lieu  of  her  dower.  The  deed  recited, 
that  James  Greenhill  was,  at  the  time  of  his  decease,  seised  in  fee-simple  in 
possession  of  the  freehold  chambers,  the  subject  of  this  action,  and  of  other  free- 
hold and  copyhold  property ;  the  whole  of  which  property  was  liable  to  the 
right  of  dower  and  free  bench  of  Mary  Greenhill,  his  widow ;  and  that,  on  the 
decease  of  James  Greenhill,  the  whole  of  the  said  estates  became  vested  in  the 
defemlant,  Edward  Greenhill,  his  son  and  heir  at  law,  subject  to  the  said  right 
of  dower ;  and  that  it  had  been  agreed  between  the  defendant  and  Mary  Green- 
hill, that  the  defendant  should  secure  to  her  an  annuity  or  rent  charee  of  88/. 
during  her  life,  to  be  payable  out  of  the  said  chambers ;  and  that,  in  Considera- 
tion thereof,  Mary  Greenhill  should  release  her  right  to  dower  and  free  bench 
in  all  the  freehold  and  copyhold  hereditaments.  The  deed  then  proceeded  to 
state,  that  Edward  Greenhill  and  Mary  Greenhill  bargained  and  sold,  &c.  unto 
P.  B.  Coates,  the  chambers,  with  their  appurtenances,  habendum  to  him,  to  the 
use,  intent,  and  purpose,  that  Mary  Greenhill  might,  during  her  life,  receive  one 
annual  rent-charge  or  yearly  sum  of  88/.,  which  was  to  be  in  full  satisfaction  of 
her  right  to  dower  or  free  bench,  with  power  of  distress,  &c.,  to  the  use  of 
Coates,  for  99  years,  without  impeachment  of  waste,  and  upon  the  trusts  therein 
mentioned ;  and  from  and  after  the  end  and  expiration,  or  sooner  determination 
of  the  term  of  99  years,  to  the  use  of  Edward  Greenhill,  his  heirs  and  assigns 
for  ever ,  and  as  to  the  term  of  99  years,  upon  the  following  trusts :  first,  to 
permit  Edward  Greenhill  to  receive  and  take  the  rents  and  profits,  until  default 
*6891  in^^®  ii^  ^^  payment  of  the  rentrcharge,  or  until  *E.  Greenhill  should 
-'  neglect  to  insure  the  premises,  and  upon  further  trust,  that  in  case  the 
rent-charge  should  be  in  arrear  for  the  spac^  of  40  days,  that  it  should  be  lawful 
for  Coates  to  enter  upon  the  said  chambers,  and  to  receive  the  rents  thereof,  and 
out  of  the  same,  or  by  mortgage  or  sale  of  the  chambers,  ^.,  for  all  or  any 
part  of  the  said  term  of  99  years ;  or  by  bringing  actions  against  the  tenants  of 
the  premises,  for  the  recovery  of  rents  in  arrear,  or  by  making  entry  upon  the 
premises,  to  levy,  raise,  and  pay  all  such  arrears  of  the  rent-charge,  with  all 
costs,  &c.;  and  upon  further  trust,  that  in  case  the  defendant  should  at  any  time 
neglect  to  insure  the  premises,  it  should  be  lawful  for  Coates  to  levy  money 
sufficient  to  pay  the  premium  to  insure  the  premises,  and  to  apply  the  same 
accordingly ;  and  to  permit  the  said  E.  Greenhill,  as  to  the  residue,  to  receive 
the  rents  and  profits.  There  then  followed  a  proviso,  that,  upon  the  death  of 
Mary  Greenhill,  and  payment  of  the  arrears  of  the  rent-chai^e,  the  term  should 
cease  and  determine.  The  personal  representative  of  Coates,  the  termor,  had 
recovered  the  premises  by  ejectment  some  time  ago,  the  annuity  being  then  in 
arrear :  the  arrears  had  been  discharged,  and  the  annuity  afterwards  kept  down, 
Mrs.  G.  receiving  money  for  the  latter  purpose,  from  time  to  time,  from  the 
tenants  of  the  premises ;  and  nothing  was  due  to  her  at  the  time  of  the  execu- 
tion of  the  elegit,  or  of  the  commencement  of  the  present  action.  For  the  plaintiff, 
it  was  contended,  that,  under  these  circumstances,  the  term  must  be  considered 
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as  a  trust  for  the  defendant,  within  the  operation  of  the  tenth  section  of  the 
statute  of  frauds,  and  that  the  premises  were  liable  to  the  execution  by  elegit, 
under  the  provisions  of  that  statute,  and  might,  after  such  execution,  *be  r«^Q^ 
recovered  by  ejectment.  For  the  defendant,  it  was  insisted,  that  the  ^ 
term  was  a  bar  to  the  ejectment :  that  this  was  not  a  trust  within  that  statute ; 
and,  supposing  it  to  be,  and  that  the  premises  might  be  subject  to  the  elegit,  yet 
that  the  possession  thereof  could  not  be  recovered  by  ejectment  out  of  the  hands 
of  the  trustee,  who  had  the  legal  tide  for  the  term.  It  is  unnecessary  to  give 
any  opinion  upon  the  latter  point ;  because  we  are  all  of  opinion,  that  this  case 
does  not  present  a  trust  within  the  intent  and  meaning  of  the  statute.  The 
words  of  the  statute  are,  '*  seised  or  possessed,  in  trust  for  him  against  whom 
execution  is  sued,  like  as  the  sheriff  might  and  ought  to  do,  if  that  person  were 
seised.*'  This  statute  made  a  change  in  the  common  law,  and,  up  to  a  cenain 
extent  at  least,  made  a  trust  the  subject  of  inquiry  and  cognisance  in  a  legal 
proceeding.  We  think  the  trust  that  is  to  be  thus  treated,  must  be  a  clear  and 
simple  trust,  for  the  benefit  of  the  debtor ;  the  object  of  the  statute  appearing  to 
us  to  be,  merely  to  remove  the  technical  objection  arising  from  the  interest  in 
land  being  legally  vested  in  another  person,  where  it  is  so  vested  for  the  benefit 
of  the  debtor.  It  is  obvious,  that  the  term  of  years,  in  the  present  case,  was 
not  created  for  the  benefit  of  Mr.  Greenhill,  the  debtor,  but  for  the  benefit  and 
security  of  his  mother,  Mrs.  Greenhill ;  she  is  the  principal  object  of  the  trust. 
And,  though  it  be  true  that  the  term  is  declared  to  be  in  trust  for  him,  until 
default  be  made  in  the  payment  of  the  annuity,  yet  such  a  default  had,  in  fact, 
occurred,  whereby,  according  to  the  declaration  of  trust  contained  in  the  deed, 
the  trust  for  him  had  ceased  for  a  time  at  least ;  and  possession  had  been  ac- 
tually recovered,  by  a  proceeding  at  law,  for  *the  benefit  of  his  mother,  r«got 
who  had  continued  to  receive  the  annuity  from  the  tenants  in  virtue  of  ^ 
that  recovery  ;  so  that  the  case  is  more  adverse  to  the  lessor  of  the  plaintiff  tlian 
it  might  have  been,  if  no  default  had  been  made  by  the  defendant,  nor  recovery 
had  against  him,  for  the  benefit  of  his  mother.  And  it  would  be  quite  an  ano- 
maly in  the  law  to  allow  one  person  to  recover  a  possession  of  land,  liable  to 
be  defeated  and  divested  at  the  suit  of  another,  claiming  under  a  title  created 
before  the  time  of  such  recovery,  and  actually  existing,  and  shown  to  the  court 
at  that  very  time.  We  abstain  from  saying  any  thing  as  to  any  other  remedy 
that  the  lessor  of  the  plaintiff  may  be  supposed  to  have  in  the  present  case.  It 
is  sufficient  for  us,  and  for  the  purpose  of  the  present  cause,  to  say,  that,  in  our 
opinion,  under  the  facts  proved  at  the  trial,  the  term  was  not  held  in  trust  for 
the  defendant,  within  the  meaning  and  intent  of  the  statute  of  frauds.  The  pre- 
sent rule,  therefore,  must  be  made  absolute,  and  the  posted  be  delivered  to  the 
defendant. 

Bule  absolute. 

JACKSON  V.  DAVISON. 

An  insolvent  debtor  having  petitioned  the  insolvent  court  to  be  discbareed  under  the  act,  a  cre- 
ditor gave  notice  of  his  intention  to  op|x)8e  him,  on  the  ^ound  that  the  debt  was  fraudalenily 
contracted.  To  induce  the  latter  to  withdraw  his  of^poeition,  the  insolvent  agreed  to  execute, 
within  three  days  after  his  discharffe,  a  warrant  of  attorney  for  the  debt,  and,  m  the  mean  time, 
to  give  a  promissory  note  of  a  thira  person  for  the  amount,  which  was  to  be  delivered  up  on 
the  execution  of  the  warrant  of  attorney.  The  insolvent  was  discharged,  and  the  warrant  of 
attorney  was  executed  on  the  delivery  up  of  the  note.  The  court  set  aside  the  warrant  of 
attorney,  and  the  judgment  entered  up  thereon,  on  the  ground  that  the  agreement  on  which 
they  were  founded  was  contrary  to  the  policy  of  the  insolvent  act,  inasmuch  as  it  enabled  the 
creditor  to  take  to  himself  a  large  portion  of^the  future  effects,  which  the  legislature  intended 
to  be  distributed  amongst  all  the  creditors. 

A  RULE  nisi  had  been  obtained  for  setting  aside  the  warrant  of  attorney,  and 
the  judgment  entered  up  thereon  in  this  case,  and  for  discharging  the  defendant 


*out  of  the  custody  of  the  marshal.     It  appeared  upon  the  affidavits,  r^^gn 
that  the  defendant,  in  November,  1820,  was  discharged  under  the  insol-  ^ 
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vent  act,  the  1  Geo.  4,  c.  110.  The  plaintiflr,  on  that  occasion,  was  an  opposing 
creditor  for  a  debt  of  1200/.,  which  was  principally  for  money  lent,  for  the 
purpose  of  enabling  the  defendant  to  remove  an  execution  out  of  his  dwelling- 
house,  and  as  a  security,  he  gave  the  plaintiff  a  bill  of  sale  of  all  his  house- 
hold goods.  Notwithstanding  this,  the  defendant  fraudulently  removed  his 
goods  from  the  premises  under  a  collusive  exectftion.  On  these  grounds  the 
plaintiff  gave  notice  of  his  intention  to  oppose  the  defendant's  discharge.  In 
order  to  induce  the  plaintiff  to  withdraw  die  opposition,  the  defendant  agreed 
to  secure  the  debt  by  a  warrant  of  attorney,  to  be  executed  within  three  days 
after  the  defendant*8  discharge,  and  in  the  mean  time,  by  a  promissory  note  of 
a  friend,  payable  on  demand,  the  plaintiff  undertaking  to  deliver  up  such  notes, 
on  the  defendant's  executing  the  warrant  of  attorney.  In  pursuance  of  such 
agreement,  the  note  was  given  and  cancelled  on  the  execution  of  the  warrant 
of  attorney,  and  the  first  instalment  having  become  due,  the  plaintiff  had  entered 
up  judgment  and  sued  out  execution. 

Scarlett  and  Pollock  now  showed  cause.  The  plaintiff  in  this  case  might, 
by  opposing  the  defendant's  dischaige,  have  caused  him  to  suffer  two  years' 
imprisonment,  under  1  Geo.  4,  c.  119,  sec.  18.  That  provision  was  introduced 
for  the  benefit  of  the  creditor,  and  it  is  competent  to  a  man  to  renounce  a  pro- 
vision of  an  act  of  parliament  which  is  in  his  own  favour.  Here  the  warrant 
of  attorney  was  not  given  until  tfter  the  defendant's  discharge ;  it  therefore 
*6931  ^^^^^  *  ^^^  ^®^**  [Baylby,  J.  'Was  it  not  a  debt  "  occasioned  " 
-^  before  the  dischai^  ?]  Here  the  debt  on  the  warrant  of  attorney  was 
occasioned  not  by  the  first  debt,  but  by  the  promissory  note  which  the  plaintiff 
delivered  up  to  be  cancelled.  The  object  of  the  act  was,  to  protect  those  who 
were  creditors  before  the  discharge  of  the  insolvent.  Persons  becoming  credi- 
tors subsequently  to  the  discharge,  were  not  within  the  contemplation  of  the 
legislature.  [Baylby,  J.  Does  not  this  warrant  of  attorney  injure  the  rights 
of  the  other  creditors,  as  to  their  claim  upon  the  future  effects  of  the  insolvent  ?3 
The  difficulty  of  obtaining  the  future  effects  of  the  insolvent  by  the  provisions 
of  the  act  is  such,  that  they  can  scarcely  be  said  to  have  their  rights  affected ; 
though  it  must  be  confessed,  that  the  payment  of  the  debt  under  this  warrant 
of  attorney  must  be  provided  for,  before  any  part  of  the  future  effects  could  be 
divided  among  the  other  creditors  specified  in  the  defendant's  schedule.  This 
however,  is  not  an  application  on  the  part  of  any  of  the  other  creditors,  whose 
rights  might,  by  possibility,  be  affected  by  it,  but  of  the  defendant  himself,  whc 
having,  for  his  own  benefit,  and  to  avoid  a  severe  judgment  by  the  court  before 
whom  he  sought  to  be  discharged,  entered  into  a  subsequent  security,  seeks  te 
get  rid  of  it,  now  that  his  cr^itor  is  without  remedy  against  him,  under  the 
provisions  of  the  insolvent  act.  The  effect  of  a  judgment  of  imprisonment 
against  him,  under  the  18th  section  of  the  act,  would  have  been  to  drive  him 
to  procure  his  liberty,  by  application  to  friends  to  enable  him  to  discharge  the 
debt  due  to  the  plaintiff,  which  would  require  him  to  contract  debts  to  those 
friends,  which  it  could  not  be  contended  would  not  be  legitimately  contracted. 
*fifi4n  ^^  ^  ^  entitle  them  to  be  provided  *for  out  of  the  future  effects,  as  debte 
■^  contracted  subsequently  to  the  discharge,  in  preference  to  the  debts  in 
the  schedule.  The  arrangement  now  sought  to  be  set  aside,  has  merely  effected 
the  same  object  by  a  less  circuitous  mode.  The  court,  therefore,  will  be  very 
unwilling  to  relieve  the  defendant  in  this  case,  upon  the  plea  that  the  security 
which  he  has  given  to  the  plaintiff  is  contrary  to  the  policy  of  the  insolven/ 
act. 

Gumey  and  Abraham^  contra.  It  is  contrary  to  the  policy  of  the  insolvent 
debtor's  act,  that  this  warrant  of  attorney  should  be  permitted  to  operate  as  a 
valid  security.  The  object  of  the  legislature  was,  that  the  person  of  the  debtor 
should  be  free,  as  to  all  debts  contracted,  incurred,  or  occasioned  before  his  dis- 
charge, and  that  his  property,  acquired  after  his  discharge,  should  be  distributed 
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among  all  his  creditors.  Now  the  debt  due  upon  Mb  warrant  of  attorney,  ^ 
one  occasioned,  at  least,  before  the  discharge,  within  the  meaning  of  that  word 
in  the  8th  secdon.  If  it  be  permitted  to  stand,  the  plaintiff  wiU  thereby  take 
a  portion  of  the  future  property  of  the  debtor,  to  the  prejudice  of  the  general 
creditors ;  or  he  may  even  take  out  execution  against  the  person  of  the  debtor. 
On  the  other  hand,  if  the  debtor  has  fraudulently  contracted  debts,  hir  dealing 
to  the  public  requires  that  he  should  be  opposed  on  that  ground,  and  he  might 
then  have  been  subjected  to  further  imprisonment,  under  section  18.  In  Wil- 
son  V.  Kemp^  3  M.  &  8.  605,  it  was  held,  that  an  insolvent  debtor,  who  had 
taken  the  benefit  of  the  insolvent  act  then  in  force,  was  not  liable  to  arrest, 
upon  a  subsequent  promise  to  pay  a  debt  contracted  prior  to  the  day  prescribed 
in  the  act  The  words  in  that  act  were,  that  no  person  shall  *hereaAer  r«agr 
be  imprisoned,  by  reason  of  any  debt  contracted,  incurred,  occasioned,  ^ 
owing,  or  growing  due,  before,  &c.  That  case  is  expressly  in  point ;  for  in 
4iis  case,  the  old  debt  was  the  only  consideration  for  the  warrant  of  attorney. 

Baylb¥,  J.  I  am  of  opinion  that  the  rule  for  setting  aside  this  warrant  of 
attorney  and  judgment  ought  to  be  made  absolute.  It  is  part  of  the  policy  of 
the  insolvent  debtors*  act,  that  the  property  of  the  debtor  shall  be  divided  rata- 
bly amongst  his  creditors.  Now,  if  this  warrant  of  attorney  were  to  stand  as 
a  valid  security,  it  might  operate  in  fraud  of  the  general  body  of  creditors,  by 
enabling  the  present  plaintiff  to  take  from  them  a  large  portion  of  the  future 
effects  of  the  debtors,  which  the  legislature  manifestly  intended  to  be  distributed 
among  all  the  creditors.  Now,  it  has  been  held  in  the  case  of  a  composition 
deed,  that  if  one  of  the  creditors,  before  executing  the  deed,  obtain  from  the  in- 
solvent a  security  for  the  residue  of  his  demand,  by  refusing  to  execute  until 
such  security  be  given,  that  security  is  void  in  law,  because  it  is  a  fraud  upon 
the  rest  of  the  creditors. (a)  So,  too,  by  the  express  provisions  of  the  bank- 
rupt laws,  any  security  given  to  a  creditor  as  a  consideration  to  persuade  him 
to  sign  a  certificate,  is  void.  Now,  it  was  manifestly  the  intention  of  the  legis- 
lature, by  this  act  of  parliament,  to  secure  a  portion  of  the  future  effects  of  the 
debtors  for  the  benefit  of  those  creditors  whose  names  are  inserted  in  the 
schedule.  By  section  25,  the  insolvent  court  is  authorized  to  order  judgment 
to  be  entered  up  against  the  debtor  for  the  amount  of  the  debts  for  which  he 
*shall  be  discharged ;  and  when  the  prisoner  is  of  ability  to  pay  such  r^^r^^ 
debts,  or  any  part,  the  court  may  then  permit  execution  against  the  ^ 
property  acquired  by  such  prisoner  after  his  discharge,  for  such  sum  as,  under 
all  the  circumstances  of  such  prisoner,  the  court  shall  order ;  the  sum  levied  is 
to  be  distributed  ratably  among  the  creditors.  This  warrant  of  attorney,  if 
supported,  would  interfere  materially  with  the  policy  of  the  act,  by  taking  from 
the  body  of  the  creditors  a  portion  of  those  funds  which  the  legiskture  meant 
to  be  distributed  among  all,  and  by  defeating  the  effect  of  the  judgment  entered 
up  by  order  of  the  insolvent  court.  It  was  given  in  pursuance  of  an  agreement 
between  the  parties  made  before  the  dischaige  of  the  prisoner,  and  for  the  ex- 
press purpose  of  defeating  the  object  of  the  act.  I  think,  therefore,  that  it 
ought  not  to  stand  as  a  valid  security.  This  rule,  therefore,  must  be  made 
absolute. 

HoLROTD,  J.  I  am  of  the  same  opinion.  This  warrant  of  attorney  was 
founded  upon  an  agreement  which  is  in  direct  opposition  to  the  policy  of  this 
act  of  parliament.  The  object  of  the  act  was,  that  the  person  of  the  debtor 
should  be  free,  with  respect  to  all  those  debts  from  which  he  h)id  been  dis- 
charged ;  and  that  his  future  effects  only  should  be  liable  in  the  mode  there 
pointed  out  Now,  if  this  warrant  of  attorney  were  to  stand  as  a  valid  secu- 
rity, the  present  plaintiff  would  be  entitled  to  have  execution  for  a  debt  which 

(a)  See  Ccduhott  v.  Bennett,  2  T.  R.  763 ;  Jaekton  v.  Zmmu,  4  T.  R.  166 ;  Jodkmm  v.  Z>»- 
^ire,  3  T.  R.  551 ;  Leiceeter  v.  Ro$e,  4  East,  372;  [Yelv.  11  a,  (Metcalfe  ed.)  9  Johns.  Rep. 
333.] 
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existed  before  the  debtor^s  discharge,  without  any  application  to  the  insolvent 
court ;  for  his  judgment  would  not  be  under  the  control  of  that  courL  He 
would,  by  these  means,  be  enabled  either  to  take  from  the  rest  of  the  creditors 
the  property  subsequently  acquired,  or,  if  there  was  no  property,  he  might  even 
*Afi7l  ^^^  ^^  person  of  the  debtor  in  execution,  *which  is  directly  in  the  teeth 
-I  of  the  act  of  parliament  I  think,  therefore,  that  this  warrant  of  attor- 
ney, and  the  judgment  entered  up  thereon,  ought  to  be  set  aside.  This  rule 
must  be  made  absolute. 

BfisT,  J.  I  am  of  the  same  opinion.  This  warrant  of  attorney  operates  in 
fraud  of  the  general  body  of  creditors.  It  has  been  held,  that  where  creditors 
enter  into  a  composition  deed,  and  one  of  them  take  a  security  for  a  larger  sum 
than  that  stipulated  to  be  paid  by  the  deed,  thi^t  such  security  is  void ;  because 
the  temptation  to  give  the  security  is  a  fraud  on  the  creditors  who  were  parties 
to  the  contract  on  which  their  debts  were  to  be  cancelled  in  consideration  of 
receiving  a  composition.  Now,  in  that  case,  the  creditors  are  not  prejudiced 
in  the  same  degree  as  they  are  in  this ;  because  here  the  future  effects  of  the 
insolvent  are,  by  the  provisions  of  this  act,  directed  to  be  divided  ratably  among 
the  creditors  until  their  debts  are  wholly  paid.  By  enforcing  such  a  security, 
we  should  enable  the  plaintiff  to  deprive  his  co-creditors  of  some  portion  of  that 
fund  which  the  legislature  intended  to  be  ratably  distributed  among  all.  This 
rule  must  therefore  be  made  absolute. 

Rule  ab8olate.(a) 
(a)  Abbott,  C.  J.,  was  absent  at  the  privy  coimci]. 


BURT  V.  WALKER. 

The  clerk  of  the  defendant  was  the  eubecribing  wifneaa  to  a  bond,  and  when  he  was  sobnosnaed, 
aaid  that  he  would  not  attend;  and  the  trial  had  been  nut  off  twice  in  oonaeoiience  of  hie  ab* 
■ence.  Search  had  also  been  made  at  the  defendant's  house,  and  in  the  neiffnbourhood ;  and 
upon  receivinff  information  at  the  defendant's  that  the  witness  was  gone  to  Margate,  inquiiy 
wos  there  made  without  success.  JSeM,  that  under  these  drcumstances,  evidence  of  his  hana- 
writing  was  admissible. 

This  was  an  action  upon  a  bail  bond,  brought  in  Easter  term  last  Plea, 
non  est  factum.  The  bond  was  witnessed  by  one  Smith,  a  clerk  of  the  defend- 
*698l  ^"^  *who  had  been  snbpoBnaed  at  the  defendant's  counting-house,  and  at 
-'  the  time  of  serving  the  subpama,  said  he  should  not  attend.  Evidence, 
however,  was  given,  that  he  did  attend  when  the  cause  stood  in  the  paper  for 
trial  the  first  time,  which  was  six  weeks  before  the  actual  trial.  The  trial  had 
been  before  twice  put  off  on  account  of  Smith's  absence,  upon  affidavits  that  he 
could  not  be  found.  Search  was  then  made  for  him  at  the  defendant's  house, 
and  in  the  neighbourhood  |  and  it  was  likewise  proved,  that,  upon  receiving 
information  at  the  defendant's  house,  that  he  was  gone  to  Margate  -upon  his 
masters  business,  the  clerk  of  the  plaintiff's  attorney  was  sent  thither  to  search 
for  him.  The  affidavits  stated,  that  he  had  been  searched  for  up  to  the  moment 
of  trial,  and  could  not  be  found.  The  cause  was  tried  at  the  last  sitting  in  this 
term  before  Holroyd,  J.,  who  admitted  evidence  of  his  handwriting,  but  re- 
served the  point. 

Holt  moved  for  a  rule  to  show  cause,  why  there  should  not  be  a  new  trial  in  this 
case,  on  the  ground  that  secondary  evidence  of  tlie  execution  of  the  bond  by  the 
defendant  haid  been  improperly  admitted.  Here  the  witna«  had  been  subpcs- 
naed,  and  actually  attended  only  six  weeks  previous  to  the  trial.  Besides,  the 
witness  was  in  the  condition  of  a  travelling  clerk  to  a  mercantile  house,  and,  with 
reference  to  such  condition,  the  search  had  not  been  sufficient  to  justify  the  ad* 
mission  of  secondary  evidence.  It  is  to  be  observed  that  none  of  the  previous 
cases  have  gone  so  far  as  the  present.  In  none  had  the  witness  been  subpcB- 
naed  and  attended,  and  at  so  short  a  time  previous  to  the  actual  trial.     His  ab- 
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sence  under  such  circumstances  might  be  good  ground  for  putting  off  the 
*trial,  but  not  for  admitting  secondary  evidence.  The  principle  of  ail  r^ggg 
the  cases  seems  to  be  this :  that  the  evidence  offered,  diat  the  witness  ^ 
could  not  be  found,  should  be  sufficient  to  justify  the  reasonable  inference,  either 
that  he  was  kept  out  of  the  way  by  collusion,  or  that  he  was  absent  under  cir- 
cumstances which  precluded  any  reasonable  expectation  that  he  would  be  forth- 
coming at  the  trial.  But  neither  of  these  inferences  was  justified  by  the  evi- 
dence in  the  present  case.  Besides,  the  sufficient  and  reasonable  search  must 
always  have  reference  to  the  circumstances  and  condition  of  the  witness.  Sup- 
pose a  witness  to  be  a  traveller  to  a  mercantile  house.  The  same  search  would 
not  be  sufficient  for  a  witness  of  this  description,  as  for  a  witness  having  a  fixed 
residence.  .  He  cited  Wardell  v.  Fermor^  2  Campb.  28?  ;  Parker  v.  HoikvM^ 
2  Taunt  223 ;  Cunliffy.  Sefton,  2  East,  183. 

Abbott,  C.  J.  I  remember  the  case  well,  and  there  was  strong  ground  for 
believing  the  witness  was  kept  out  of  the  way,  purposely,  by  the  defendant.  It 
appears,  that  upon  receiving  the  subpoenas,  the  witness  said  he  would  not  attend. 
I  do  not  believe  that  he  did  attend  with  any  view  of  exhibiting  himself  as  a 
witness.  I  think  that  du^  and  diligent  search  was  made  for  him,  and  that  the 
search  was  made  with  reference  to  his  condition.  The  case  of  Crosby  v.  Percy^ 
1  Taunt.  365,  is  as  strong  as  the  present.  Upon  the  ground  of  collusion,  and 
not  believmg  that  the  postponement  of  the  trial  would  have  assisted  the  plaintiff 
in  obtaining  the  attendance  of  this  witness,  I  think  that  the  evidence  of  his  hand- 
writing was  properly  admitted. 

Batley,  J.     The  search  must  certainly  be  made  with  reference  to  r«.y/«f| 
the  condition  of  the  witness.     I  think  that  it  has  been  so  made  in  the  ^ 
present  case.     The  clerk  was  referred  to  Margate,  and  went  thither. 

Best,  J.  The  circumstance  of  the  witness  being  subposnaed  would  have 
been  a  strong  feature,  if  the  court  could  believe  that  the  witness  actually  attended 
according  to  the  subpcona,  but  we  do  not  believe  this. 

Rule  refused. 


HOLROYD  V.  BREARE. 

In  this  case,  reported  ante,  p.  43,  the  facts  should  have  been  thus  stated :  It 
was  an  action  of  trespass  against  the  two  defendants  for  taking  the  plaintiff's 
goods.  They  pleaded,  first,  the  general  issue ;  and,  secondly,  separate  justifi- 
cations, under  a  judgment  and  execution  against  the  goods  of  a  third  person. 
At  the  trial,  a  venlict  was  found  for  both  defendants,  on  their  pleas  of  justifica- 
tion as  to  the  major  part  of  the  goods  :  but  it  turned  out  that  there  were  some 
goods  taken,  the  property  of  the  plaintiff,  and  a  verdict  was  consequently  found 
against  them  as  to  those  goods,  upon  the  general  issue.  A  motion  was  after* 
wards  made  (see  ante,  vol.  ii.  p.  473 ;)  and  the  court  then  ordered  a  verdict  to 
be  entered  for  the  defendant  Breare  generally ;  but  as  to  the  other  defendant, 
Holmes,  it  was  left  undisturbed. 
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ABATEMENT. 

Defendant  having  pleaded  in  abatement, 
that  four  others  were  jointly  liable  with 
himself,  the  plaintiff  applied  to  the  de- 
fendant's attorney  to  give  the  places  of 
residence  and  additions  of  those  persons, 
which  he  refused,  unless  the  action  were 
discontinued.  Under  these  circumstan- 
ces, the  court  made  a  rule  absolute  for 
the  defendant  to  deliver  such  particulars, 
or  in  default  thereof,  for  setting  aside  the 
plea.  Taylor  and  Others  v.  Harris,  M.  1 
G.  4.  93 

ACTION  ON  THE  CASE. 

1.  A  carrier  had  given  notice  that  he  would 
not  be  answerable  for  parcels  of  value, 
unless  entered  and  paid  for  as  such ;  and 
the  plaintiffs,  with  the  knowledge  of  this, 
delivered  a  parcel,  containing  bank  notes 
to  a  large  amount,  without  informing  the 
carrier  of  its  contents.  The  coach  in 
which  the  parcel  was  conveyed,  was  left 
at  midnight,  standing  for  some  time  in 
the  middle  of  a  very  wide  street,  with  a 
porter,  who  was  ordered  to  watch  it;  dar- 
ing this  time  the  parcel  was  stolen.  At 
the  trial,  two  questions  having  been  left 
to  the  jury,  first,  whether  the  plaintiffs 
had  been  guilty  of  any  unfair  conceal- 
ment, by  not  informing  the  carrier  of  the 
nature  and  value  of  the  parcel ;  and, 
secondly,  whether  the  carrier  had  been 
guilty  of  gross  negligence :  Held,  by  three 
judges  (Best,  J.,  dissentiente)  that  the  di- 
rection to  the  jury  was  right  Bataon  v. 
Donovan,  M.  I  G.  4.  21 

2.  Where  an  attorney  for  the  plaintiff  suf- 
fered the  case  to  be  called  on  without 
previously  ascertaining  whether  a  ma- 
terial witness,  whom  the  plaintiff  had 
undertaken  to  bring  into  court  had  arrived, 
in  consequence  of  which  the  plaintiff 
was  nonsuited :  Held,  that  in  an  action 
against  him  for  negligence,  it  was  pro- 


perly left  to  the  jury  to  say,  whether  he 
had  used  reasonable  care  in  conducting 
the  cause ;  and  the  jury  having  found  in 
the  negative,  the  court  refused  to  disturb 
the  verdict  Reeet  v.  Righy,  H.  1  and  8 
G.  4.  202 

3.  Where  lights  had  been  enjoyed  for  more 
thaii  20  years,  contiguous  to  land  which, 
within  that  period  had  been  glebe  land, 
but  was  conveyed  to  a  purchaser,  under 
the  55  G.  3,  c.  147,  it  was  held  that  no 
action  would  lie  against  such  purchaser 
for  building  so  as  to  obstruct  the  lights, 
inasmuch  as  the  rector,  who  was  tenant 
for  life,  could  not  grant  the  easement, 
and  therefore  no  valid  grant  could  be 
presumed.  Barker  v.  Riehardaonj  T.  2  G. 
4.  679 

AGREEMENT. 
See  Frauds,  Statuts  or. 

ALE. 
See  Appbal,  3. 

ALIEN  ENEMT. 
See  IirsuBAKCK,  3. 

ANCHOR. 
See  Patbft. 

ANNUITY. 

1.  By  letters  patent,  24  Car.  2,  the  king 
granted  to  the  use  of  A.,  his  heirs  and 
assigns  for  ever,  an  annuity  of  1000/.  to 
be  paid  out  of  his  revenue  of  four  and 
a  half  per  cent,  at  Barbadoes  and  the 
Leeward  islands :  HeUL,  that  this  annuity 
was  personal  property,  and  duly  passed 
under  a  will  attested  by  two  witnesses, 
by  a  residuary  clause  bequeathing  all  the 
rest,  residue,  and  remainder  of  a  testatrix's 
personal  estate  of  what  nature  or  kind 
soever,  to  her  executors.  Auhin  v.  Dalvy 
M.  1  G.  4.  69 

2.  Where  part  of  the  consideration  money 
for  an  annuity  had  been  deposited  in  the 
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hands  of  the  grantee's  attorney,  till  cer- 
tain houses,  oat  of  which  the  annuity 
was  granted,  should  be  completed ;  but  it 
appeared  that  the  money  deposited  had 
all  been  paid  over  to  the  ^antee  in  a 
short  time  afler  the  date  of  the  deeds,  and 
there  was  no  fraud  in  the  transaction,  the 
court  refused  to  set  aside  the  annuity, 
on  the  ground  that  the  power  given  to 
them  by  the  63  G.  3,  c.  141,  s.  6,  was  dis- 
cretionary, and  that  this  was  not  the 
case  of  a  fraudulent  retainer  contemplat- 
ed by  the  act : 

Held,  also,  that  in  the  memorial  of  an  an- 
nuity, under  58  6. 3,  c.  ill,  it  is  sufficient 
to  state  that  the  annuity  was  granted  for 
the  lives  of  A.  B.,  &c.  (naming  them,) 
without  stating  their  description  by 
residence  or  otherwise,  or  adding  that 
the  annuity  was  granted  for  their  joint 
lives  or  the  life  of  the  survivor,  or  for 
a  term  of  years  determinable  on  those 
lives : 

Held,  also,  that  in  the  memorial  of  a  war- 
rant of  attorney  to  confess  judgment,  as  a 
collaterial  security  for  an  annuity,  it  is 
not  necessary  to  state  for  what  penal 
sum  it  authorizes  a  confession  of  judg- 
ment. Barber  t.  Gameon,  H.  1  and  2  G. 
4.  «8l 

APPEAL. 

1.  By  60  G.  8,  e.  48,  s.  25,  it  is  provided, 
that  any  party  aggrieved  by  the  convic- 
tion nnder  that  act,  who  shall  enter  into 
a  recognisance  to  appear  at  the  next  ses- 
sions, shall  be  at  liberty  to  appeal  to  such 
sessions :  Held,  that  this  dispenses  with 
the  necessity  of  any  notice  of  appeal ; 
and  that,  if  the  party  duly  enter  into  the 
recognisance,  the  sessions  are  bound  to 
hear  the  appeal.  7%eKingY,T%eJuHice8 
of  Euex,n.  I  BJid  2  Q.  4.  276 

2.  Where  by  charter  the  magistrates  of  a 
borough,  which  was  a  county  of  itself, 
held  only  general  session^  twice  a  year, 
and  not  quarter  sessions :  Held,  that  an 
appeal  against  an  order  of  removal  might 
be  made  to  the  next  general  sessions  of 
the  peace  for  such  borough.  The  King  v. 
The  Jueiieet  of  Carmarthen,  H.  1  and  2. 
G.  4.  291 

8.  No  appeal  lies  to  the  sessions  from  a 
conviction  for  selling  ale  without  an  ex- 
cise license,  under  48  G.  8,  c.  143,  s.  5. 
The  King  v.  Joeeph  Hanwn,  E.  2.  G.  4. 

519 


APPEAL,  NOTICE  OF. 

Semhle,  that  the  entering  into  the  recogni- 
sance required  by  49  G.  8,  c.  68,  s.  5,  be- 
fore the  justices,  who  majce  an  order  of 
bastardy,  does  not  dispense  with  the  ne- 
cessity of  giving  such  justices  notice  of  ap- 
peal against  the  order,  the  statute  requiring 
the  party  to  give  notice  of  bringing  such 
appeal,  «and  of  the  cause  and  matter 


thereof."  Bat  held,  that  a  parol  nodee 
of  such  appeal,  and  of  the  cause  and 
matter  thereof,  will  be  snfficienL  The 
King  v.  The  Juetieea  of  Salop,  T.  2  G.  4. 

626 

APPRENTICE. 

An  apprentice,  bound  for  seven  years  to  A.* 
served  him  in  his  house  between  five 
and  six  years,  and  afterwards,  for  the  re- 
mainder of  the  term,  resided  in  his 
mother's  house,  having  agreed  with  his 
master  that  he  should  be  at  liberty  to 

-  nrorlr  for  whom  he  pleased,  he  paying  2«. 
per  ^w^k  t*  ^s  master.  The  master 
also,  daring  this  time,  occasionally  gave 
him  work,  for  which  he  was  not  paid : 
Held,  that  this  was  not  a  continuance  of 
the  service  to  A.  for  seven  years  under 
the  indenture.  The  King  y.  Jnman^  M.  1 
G.4.  55 

ARBITREMENT. 

Where  a  case  was  referred  by  order  of  nisi 
prius,  and  after  the  reference,  bat  before 
the  making  of  the  award,  the  plaintiff  be- 
came bankrupt :  Held,  that  this  was  no 
revocation  of  the  submission,  and  that 
the  arbitrator  having  awarded  a  verdict 
for  the  defendant,  had  done  right  iln- 
d^«uwv.Pa/mer,H.  1  and2G.4.        250 

ARREST. 
See  Pbactick,  20. 

ASSUMPSIT. 
Su  PLSADiire,  S. 

1.  Where  a  return  cargo  belonging  to  plain 
tiff  had  been  consigned  by  the  defendant 
to  B.  and  W.,  to  he  held  at  the  orden  of 
defendant,  who  had  a  lien  on  it,  and  such 
cargo  had  been  sold  by  B.  and  W.,  and 
the  lien  satisfied :  Held,  that  the  plaintiff 
could  not  consider  B.  and  W.  as  defend- 
ant's agents,  so  as  to  entitle  him  to  main- 
tain money  had  and  received  against  the 
defendant,  for  tlie  balance  remaining  in 
the  hands  of  B.  and  W.  Tamant  v. 
Jlidekintooh,  T.  2  G.  4.  594 

2.  Declaration  stated,  that  plaintiff  had  co- 
habited with  defendant  as  his  mistress, 
and  that  it  was  agreed  that  no  further 
immoral  connexion  should  take  place 
between  them,  and  that  defendant  should 
allow  her  an  annuity,  so  long  as  she 
should  continue  of  good  and  virtuous  life 
and  demeanor;  and  thereupon,  in  con- 
sideration of  the  premises,  and  that  plain- 
tiff would  give  up  the  annuity,  defendant 
promised  to  give  her  as  much  as  the  an- 
nuity is  worth :  Held,  bad  upon  general 
demurrer.  Bennington  v.  Wallie,  T.  2  G. 
4.  650 


ATTORNEY. 
See  Practicv,  1,  2,  3. 

1.  Where  an  attorney  for  the  plaintiff  sof 
fered  the  case  to  be  called  on  withou* 
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ptevionsly  ascertaining  whether  a  mate- 
rial witness,  whom  the  plaintiff  had  un- 
dertaken to  bring  into  court,  had  arrived, 
in  consequence  of  which  the  plaintiff 
was  nonsuited:  Held,  that  in  an  action 
against  him  for  negligence,  it  was  pro- 
perly left  to  the  jury  to  say,  whether  he 
had  used  reasonable  care  in  conducting 
the  caase ;  and  the  jury  having  found  in 
the  negative,  the  court  refused  to  disturb 
the  verdict.  Reeee  v.  Rightfy  H.  1  and  2 
G.  4.  202 

S.  The  plaintiff,  after,  judgment  recovered, 
settled  the  action  with  the  defendant,  and 
employed  a  new  attorney  to  enter  up  satis- 
faction on  the  record :  Held,  that  the  de- 
fendant was  entitled  to  be  discharged  out 
of  custody,  although  the  lien  of  the  plain- 
tiff's attorney  on  the  costs  had  not  been 
satisfied.    Mdrr  r.  Smiih,  H.  %  O.  4,   466 

AUCTIONEER. 
Su  Hawkj»  ajid  Pbolse,  1,  2. 

AWARD. 
See  RviMB  or  CovnT. 
Where  a  case  was  referred  by  order  of  nisi 
prius,  and  after  the  reference,  but  before 
the  making  of  the  award,  the  plaintiff 
became  bankrupt:  Held,  that  this  was 
no  revocation  of  the  submission,  and 
that  the  arbitrator  having  awarded  a  ver- 
dict for  the  defendant,  had  done  right 
Andrews  v.  Palmer,  H.  1  and  2  G.  4.  250 


BAIL. 

1.  The  bail  to  the  sheriff  are  discharged  by 
the  defendant's  giving  a  cognovit  for  pay- 
ment of  debt  and  costs.  Farmer  v.  Tkm^ 
ley,  M.  1  G.  4.  91 

9.  Tht  proceedings  in  an  action  on  the  bail 
bond  having  been  stayed,  the  defendant 
pleaded  to  the  original  action,  the  gene- 
ral issue,  and  subsequently  a  plea  of 
bankruptcy,  puis  darrein  continuance. 
There  being  no  affidavit,  that  the  appli- 
cation to  stay  the  proceedings  was  made 
on  the  part  of  the  bail,  the  court  now  set 
aside  the  latter  plea,  and  restrained  the 
defendant  to  his  plea  of  general  issue,  on 
the  ground,  that  when  the  proceedings 
were  stayed  in  the  action  on  the  bond 
bail,  it  was  intended,  that  the  defendant 
should  only  question  the  validity  of  the 
original  debt  Dowmm  v.  Leoi,  H.  1  and 
2  G.  4.  249 

8.  Bail  above  are  not  sureties,  or  persons 
liable  for  the  debt  of  a  bankrupt,  within 
49  G.  3,  c.  121,  s.  8.  <  Newington  v.  Keeya, 
E.  2  G.  4.  498 

BANKRUPT. 
1.  Where  A.  having  drawn  a  bill  of  ex- 
change for  148/1  in  favour  of  B.,  to  whom 
he    was    previously  indebted    in    that 
amount,  committed  an  act  of  bankruptcy 


before  either  the  bill  was  due,  or  hat* 
been  presented  for  acceptance:  Held, 
that  such  bill  of  exchange  was  a  good 
petitioning  creditor's  debt,  although  it  ap- 
peared, that  subsequently  to  the  commis- 
sion, the  bill  had  been  duly  presented 
and  paid  by  the  acceptors.  Ex  parte 
Douthat,  M.  1  G.  4.    '  67 

2.  A  creditor  of  an  insolvent  trader,  may, 
after  the  debtor's  discharge  under  the  53 
G.  8,  c.  102,  take  out  a  commission  of 
bankruptcy  against  him;  and  his  debt, 
although  included  in  the  insolvent  sche- 
dule, will  be  a  sufficient  petitioning  credi- 
tor's debt  at  law  to  support  the  commis 
sion.  Jellu,  aatignee  of  RoutU^e,  v 
Mmniford,  H.  1  and  2  G.  4.  259 

3.  In  assumpsit  by  the  provisional  assignee 
of  a  bankrupt,  defendant  pleaded  the 
general  issue :  Held,  that  the  fact  of  the 
bankrupt's  estate  having  been  assigned 
by  the  provisional  ^assignee  to  the  new 
assignees,  between  the  time  of  issuing 
the  latitat  and  the  delivery  of  the  decU- 
ration,  is  no  ground  of  nonsuit  upon  a 
plea  of  non  assumpsit  Quare,  Whether 
it  would  have  been  an  answer  to  the  ac- 
tion, if  specially  pleaded  1  Page,Auignee 
V.  Bauer,  E.  2  G.  4.  846 

4.  A  bankrupt,  on  the  day  appointed  for  his 
last  examination  before  the  commission- 
ers, promises  to  produce  a  balance  sheet, 
if  further  time  be  given.  Several  ad- 
journments take  place,  during  a  period 
of  ten  months,  at  which  adjournments  he 
represents  an  account  in  writing  to  be 
necessary,  in  order  to  make  the  discovery 
required  of  his  estate  and  effects ;  and  he 
promises  from  time  to  time  to  produce 
the  balance  sheet  That  not  being  pro- 
duced at  the  last  adjournment,  and  no 
sufficient  reason  being  given  by  him  for 
not  producing  it,  it  was  held,  that  the 
commissioners  were  justified  in  commit- 
ting him.  Dane  v.  MUford  and  Othera, 
£.  2  G.  4.  356 

Sembk,  That  by  the  5  G.  2,  c  80,  s.  1,  the 
bankrupt  is  bound  to  render  to  the  com- 
missioners, if  required,  an  account  in 
writing  of  his  estate  and  effects.        Ibid. 

fi.  A  fraudulent  conveyance  made  volunta- 
rily by  a  trader,  in  order  to  give  a  prefer- 
ence to  particular  persons  to  the  prejudice 
of  his  general  creditors,  is  an  act  of  bank- 
ruptcy, although  the  bankrupt  subse- 
quently continued  to  carry  on  his  trade 
for  three  years,  at  the  end  of  which  time 
a  commission  issued.  Pulling  v.  Tksdur, 
£.  2  O.  4.  882 

6.  A  person  living  in  the  Isle  of  Man,  com- 
ing from  lime  to  time  to  England,  and 
bujring  goods  which  were  afterwards  sold 
in  the  Isle,  is  a  trader  against  whom  a 
commission  of  bankruptcy  may  issue  in 
England,  although  he  in  fact  never  Mold 
any  goods  in  England.  Allen  v.  Cannon, 
E.  T.  2  G.  4  418 
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7.  Bail  above  are  not  sureties,  or  persons 
liable  for  the  debt  of  a  bankrupt,  within 
49  G.  3,  c.  121,  s.  8.  Newington  v.  Keeya^ 
E.  2  G.  4.  493 

8.  The  issuing  a  commission  of  bankruptcy 
is  not  of  itself  sufficient  notice  to  ail  the 
world  of  a  prior  act  of  bankruptcy  hay- 
ing been  committed;  and,  therefore,  if  a 
pa3nment  be  made  of  a  debt  to  a  bankrupt 
after  the  issuing  of  such  commission, 
but  before  the  party  paying  has  any  actual 
knowledge  of  the  bankruptcy,  such  pay- 
ment will  be  protected  within  1  Jac.  1,  c 
15,  s.  14.  Sowerby  v.  Brookt,  E.  2  G.  4. 

623 

9.  A  bill  of  exchange  drawn  by  defendant 
in  Ireland,  and  accepted  and  paid  by 
plaintiff  in  England,  is  a  debt  contracted 
in  England,  and  cannot  therefore  be  dis- 
charged by  a  certificate  under  an  Irish 
commission  of  bankruptcy.  hajoU  v. 
Ovoen,  T.  2  G.  4.  665 

BARON  AND  FEME. 
See  Pbacticb,  17. 

Where  a  husband,  not  separated  from  his 
wife,  makes  an  allowance  to  her  for  the 
supply  of  herself  and  family  with  necessa- 
ries during  his  temporary  absence,  and 
a  tradesman,  with  notice  of  this,  supplies 
her  with  goods,  the  husband  is  not  liable 
for  the  debt  HoU  v.  Brien,  H.  1  and  2  G. 
4.  252 

BILL  OF  EXCHANGE. 
See  PBovrsBORT  Note. 

1.  Where  A.  having  drawn  a  bill  of  ex- 
change for  148iL  in  favour  of  B.,  to  whom 
he  was  previously  indebted  in  that 
amount,  committed  an  act  of  bankruptcy 
before  either  the  bill  was  due  or  had  been 
presented  for  acceptance :  Heldy  that  such 
bill  of  exchange  was  a  good  petitioning 
creditor's  debt,  although  it  appeared  that, 
subsequently  to  the  commission,  the  bill 
had  been  duly  presented  and  paid  by  the 
acceptors.    Ex  parte  Douthat,  M.  1  G.  4. 

67 

2.  A  bill  of  exchange  having  been  accepted 
generally,  the  drawer,  without  the  con- 
sent of  the  acceptor,  added  the  words 
"payable  at  Mr.  B.*s,  Chiswell  street:'' 
Held,  that  this  was  a  material  alteration, 
and  that  the  acceptor  was  thereby  dis- 
charged. Cowie  ofid  Another  v.  HaltaU, 
H.  1  and  2  G.  4.  197 

8.  When  the  acceptor  of  a  bill  of  exchange, 
having  made  it  payable  at  Messrs.  C. 
and  Go's.,  has  not  sufficient  effects  in 
their  hands  at  the  time  when  the  bill  be- 
comes due,  he  is  not  entitled  to  notice 
of  its  dishonour :  QtMere,  whether  in  case 
of  such  an  acceptance,  any  notice  be, 
under  any  circumstances  necessary. 
Smith  V.  Thatcher,  H.  1  and  2  G.  4.     200 

4.  In  an  action  against  the  drawer  of  a  bill 
payable  at  a  particular  place,  it  is  no  de- 


fence that  no  notice  of  the  dishonour  has 
been  given  to  the  acceptor :  nor  is  it  any 
defence  that  the  bill  was  accepted  for  a 
gaming  debt,  if  it  be  endorsed  over  bv 
file  drawer  for  a  valuable  consideration, 
to  a  third  person,  by  whom  the  action  is 
brought  Edwards  v.  Diek^  H.  1  and  2  G. 
4.  91S 

5.  In  an  action  against  the  acceptor  of  a 
bill  payable  at  a  banker's,  it  is  not  neces- 
sary to  prove  notice  of  non-payment  to 
the  acceptor.  Dreacher  v.  Hinton,  E.  2  G. 
4.  413 

6.  The  endorser  of  a  bill  nf  exchange  which 
had  been  dishonoured,  and  which  a  sub- 
sequent endorser  had  made  his  own  by 
laches,  paid  the  bill,  and  immediately 
gave  notice  of  dishonour  to  the  defend- 
ant, a  prior  endorser:  Held,  that  the 
plaintiff  could  not  recover  the  amouni^ 
although  it  appeared,  that  the  defendant, 
in  case  successive  notices  had  been  given 
by  all  the  parties  on  the  bill,  could  not 
have  received  notice  of  dishonour  at  an 
earlier  period.  Turner  v.  Leech,  E.  2  G. 
4.  451 

7.  A  bill  of  exchange  drawn  by  defendant 
in  Irelapd,  and  accepted  and  paid  by 
plaintiffs  in  England,  is  a  debt  contracted 
in  England,  and  cannot,  therefore,  be 
discharged  by  a  certificate  under  an  Irish 
commission  of  bankruptcy.  Lewie  v. 
Owen,  T.  ?  Geo.  4.  664 

BRIDGE. 
The  Court  of  Quarter  Sessions  cannot  im- 
pose more  than  one  fine  for  the  non  re- 
pair of  a  bridge.     The  King  V.  The  inha- 
bitants of  MaehynUeth,  E.  2  G.  4.         469 

BROKER. 
See  IirsuBAircB  Brokbk,  1. 

BY-LAW. 
Su  GomroEATiov. 


CANAL  ACT,  CONSTRUCTION  OF. 
An  act  of  parliament  provided,  that  the  M. 
Canal  Company  should  not  take  any 
higher  or  greater  rate  of  tonnage  than 
should,  for  the  time  being,  be  taken  by 
the  B.  Canal  Company ;  and  the  latter, 
by  a  resolution  at  a  general  assembly, 
and  under  their  common  seal,  reduced 
their  tolls :  Held,  that  the  M.  Canal  Com- 
pany could  not  question  collaterally  the 
validity  of  such  resolution,  but  were 
bound  by  it  The  B.  Canal  Compan/s 
act  directed,  that  no  reduction  of  the  tolls 
should  take  place,  unless  assented  to  by 
two-thirds  of  the  proprietors;  but  allowed 
thera  to  vote  by  proxy,  a  form  for  which 
instrument  was  given  by  the  act  Quxre, 
Whether  such  instrument  requires  to  be 
stamped.  The  MonmouthJiire  Canal 
Company  v.  Kendal,  E.  2  G.  4.  453 
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CARRIER. 
A  carrier  bad  given  notice  that  he  would 
not  be  answerable  for  parcels  of  value, 
unless  entered  and  paid  for  as  such ;  and 
the  plaintiffs,  with  the  knowledge  of  this, 
delivered  a  parcel,  containing  ^ank  notes 
to  a  large  amount,  without  informing  the 
carrier  of  its  contents.  The  coach  in 
which  the  parcel  was  conveyed,  was  lefl 
at  midnight,  standing  for  some  time  in 
the  middle  of  a  very  wide  street,  with  a 
porter,  who  was  ordered  to  watch  it ;  dur- 
ing this  time  the  parcel  was  stolen.  At 
the  trial,  two  questions  having  been  left 
to  the  jury,  first,  whether  the  plaintiffs 
had  been  guilty  of  any  unfair  conceal- 
ment, by  not  informing  the  carrier  of  the 
nature  and  value  of  the  parcel;  and, 
secondly,  whether  the  earner  had  been 
guilty  of  gross  negligence :  Held,  by  three 
judges  (Bkst,  J.,  dissentiente)  that  the  di- 
rection to  the  jury  was  right  BaUon  v. 
Donovan^  M.  1  G.  4.  21 

CERTIORARI. 
The  notice  required  by  13  Gw  2,  c.  18,  s.  6, 
for  removing  an  order  of  justices  by 
certiorari,  must  state  on  the  face  of  it  the 
name  of  the  party  applying  for  the  writ. 
The  King  v.  The  Jusiicea  of  Lancashire,  H. 
1  and  2  G.  4.  289 

CHALLENGE. 
See  JuBT. 

COMMISSION  TO  EXAMINE   WIT- 

NESSE8. 
^  commission  for  the  examination  of  wit- 
nesses in  a  foreign  country,  directed  the 
commissioners  to  examine  the  witnesses 
on  interrogatories,  and  to  reduce  the  ex- 
aminations into  writing  in  the  English 
language,  and  send  the  same  to  England, 
and  to  swear  an  interpreter  to  interpret 
the  depositions  of  such  witnesses  as  did 
not  understand  the  English  language.  It 
appeared  by  the  return  that  the  deposi- 
tions, in  the  first  instance,  were  reduced 
into  writing  in  the  foreign  language,  and 
translated  by  the  interpreter  into  the 
English  language,  within  an  interval  of 
six  weeks :  Held,  that  the  commission  was 
well  executed  by  the  commissioners  re- 
turning the  depositions  so  translated  into 
the  English  language.  Aikiru  v.  Palmer, 
E.  2  G.  4.  377 

COMMON. 

Where  the  plaintiff  being  possessed  of 
house  and  land  in  E.,  had  for  sixty  years 
exercised  rights  of  common  in  W. ;  but 
it  appeared,  that  this  was  done  near  the 
boundary  of  two  commons  of  W.  and  E., 
which  lay  open  and  unenclosed,  adjacent 
to  each  other ;  and  it  also  appeared,  that 
the  parties  exercising  the  right  did  not 
at  the  time  know  the  exact  boundary, 
and  that  plaintiff  had,  on  a  previous  en- 
VOL  VI.  84 


closure  of  the  E.  common,  obtained  an 
allotment  there  in  respect  of  his  estate : 
Held,  that  the  judge  was  right  in  leaving 
it  to  the  jury  to  say,  whether  the  evidence 
was  referable  to  an  exercise  of  the  right 
in  E.,  and  a  mistake  of  the  boundary,  oj* 
to  an  exercise  of  the  right  in  W.  Hclher- 
ingtoh  V.  Vane,  E.  2  G.  4.  428 

COMPOSITION  DEED. 
Before  the  execution  of  a  composition  deed, 
it  was  agreed,  in  the  presence  of  the  surety 
for  the  payment  of  the  composition,  that 
it  should  be  void,  unless  all  the  creditors 
executed  it.  The  surety,  at  the  same  in- 
terview, aAerwards  executed  the  deed  in 
the  ordinary  way,  without  saying  any 
thing  at  the  time  of  execution.  The  deed 
was  then  delivered  to  one  of  the  creditors, 
in  order  that  he  might  get  it  executed  by 
the  rest  of  the  creditors:  Jhld,  that  this 
was  to  be  considered  a  delivery  of  the 
deed  as  an  escrow,  and  that  all  the  credi- 
tors not  having  executed  it,  the  surety 
was  not  bound.  Johnson  v.  Baker,  E.  2  G. 
4.  440 

CONTEMPT. 

1.  A  court  of  general  jail  delivery  has  the 
power  to  make  an  order  to  prohibit  the 
publication  of  the  proceedings  pending  a 
trial  likely  to  continue  for  several  succes- 
sive days,  and  to  punish  disobedience  to 
such  order  by  fine. 

Service  of  an  order  of  such  court,  call- 
ing upon  the  editor  of  a  newspaper  **  to  an- 
swer for  contemptuously  publishing  such 
proceedings,"  at  the  office  at  which  the 
newspaper  was  published,  is  good  service 
within  the  38  G.  3,  c.  78,  s.  12 ;  and  the 
editor  not  having  appeared  the  fine  was 
held  to  be  properly  imposed  upon  him  in 
his  absence.  The  King  v.  Clement,  H.  1 
and  2  G.  4.  218 

2.  A  judge  at  nisi  prius  has  the  power  of 
fining  a  defendant  for  a  contempt  com- 
mitted by  him  in  the  course  of  addressing 
the  jury.  The  King  Yi  Damson,  H.  1  and 
2  G.  4.  329 

CONVICTION. 

1.  By  50  G.  3,  c.  48,  s.  25,  it  is  provided, 
that  any  party  aggrieved  by  the  convic- 
tion under  that  act,  who  shall  enter  into 
a  recognisance  to  appear  at  the  next  ses- 
sions, shall  be  at  liberty  to  appeal  to  such 
sessions :  Held,  that  this  dispenses  with 
the  necessity  of  any  notice  of  appeal; 
and  that,  if  the  party  duly  enter  into  the 
recognisance,  the  sessions  are  bound  to 
hear  the  appeal.  The  King  v.  TTie  Justices 
of  Essex,  H.  1  and  2  G.  4.  276 

2.  In  a  conviction  of  defendant  for  causing 
to  be  acted  at  a  certain  place  called  the 
Coburg  Theatre,  in  the  parish  of  St.  Mary, 
Lambeth,  for  gain  and  reward,  a  certain 
entertainment  of  the  stage  called  Richard 
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the  Third,  the  evidence  set  forth  was, 
that  the  defendant  was  seen  once  or  twice 
at  the  rehearsals  of  Richard ;  that  another 
person  was  stage  manager ;  that  defend- 
ant engaged  I.  8.  to  perform,  and  gave 
him  a  check  for  the  amount  of  his  bene- 
fit :  Held,  that  this  was  sufficient  to  war- 
rant the  justices  in  drawing  the  conclu- 
sion, that  the  defendant  caused  the  play 
of  Richard  the  Third  to  be  performed. 

The  conviction  also  stated,  after  the  ap- 
pearance and  plea  of  defendant,  that  di- 
vers credible  witnesses,  to  wit,  I.  8.,  &c., 
came  before  the  justices  upon  their  seve- 
ral oaths,  to  them  severally  and  respect- 
ively, and  in  the  presence  of  the  said  L 
8L,  dec,  duly  administered:  Hdd,  that 
taking  it  altogether,  it  did  substantially 
appear  that  the  oath  was  administered 
to  the  witnesses  in  the  presence  of  the 
magistrates. 

The  evidence  also  stated,  that  the  Co- 
burg  Theatre  was  in  the  parish  of  Lam- 
beth, and  the  adjudication  of  the  penalty 
was  to  the  poor  of  the  parish  of  8u  Mary, 
Lambeth:  Htld^  that  this  was  no  vari- 
ance, it  not  appearing  that  there  were 
two  distinct  parishes  so  named.  The 
King  V.  Glo8$op,  T.  3  6.  4^  616 

COPYHOLD. 
A  copyhold  was  surrendered  to  the  use  of 
husband  and  wife,  for  their  natural  lives 
and  the  life  of  the  longer  liver  of  them, 
and  from  and  after  the  decease  of  the 
survivor  of  them,  to  the  hght  heirs  of  the 
survivor  for  ever :  It  was  held,  that  the 
husband  and  wife  took  a  vested  estate, 
not  only  for  their  joint  lives,  but  also  for 
the  life  of  the  survivor,  with  a  contingent 
remainder  in  fee  to  the  survivor.  Doe 
dem.  Dormer  v.  WUwn,  H.  1  and  8  G.  4. 

803 

CORPORATION. 

A  by-law  of  a  corporation  directed  that, 
upon  the  happening  of  any  vacancy  in 
the  number  of  twenty-four  common  coun- 
cilmen,  such  vacancies  should  be  filled  by 
the  freemen  inhabiting  the  town;  and 
that  a  court  should  be  holden  once  every 
year,  at  which  it  should  be  lawful  for  the 
bailifTs  to  admit  to  the  freedom  of  the 
town,  such  persons  as  bad  been  resident 
therein  for  one  whole  year:  HeU,  that 
this  by-law  did  not  give  to  every  person 
who  had  been  so  resident  for  that  period, 
an  absolute  right  to  be  admitted  to  the 
freedom  of  the  borough ;  and  the  court 
refused  a  mandamus  to  the  bailiffs  to  ad- 
mit such  a  person.  The  King  v.  The  Bail' 
iffe  and  Corporation  of  Eye,  H.  1  and  2 
G.  4.  271 

COSTS. 

In  trespass,  two  defendants  appeared  by 
the  same  attorney,  and  pleaded,  first, 
general  issue,  and  second,  separate  justi- 


fications. A.  obtained  a  verdict  gen» 
rally,  and  B,  obtained  a  verdict  on  his 
justification,  but  the  plaintiflf  succeeded 
against  him  on  the  general  issue :  Held^ 
Ist,  that  B.  was  not  entitled  to  any  costs 
on  the  issue  found  for  him. 

2d,  That  the  master,  in  taxing  A.'s  costs, 
was  right  in  allowing  only  one-half  of 
the  attome/s  costs  for  appearance,  dec 

3d,  That  the  costs  due  from  the  plaintifi' 
to  A.  could  not  be  set  oiT  against  me  costs 
due  from  B.  to  the  plaintifil  Holroyd  v. 
Brtare,  M.  i  G.  4.  43,  700 

COUNTY. 

The  court  will  not  take  judicial  notice  of 
the  local  situation  and  distances  of  the 
different  places  in  the  counties  of  Eng- 
land from  each  other;  and  therefore, 
where  a  return  to  an  habeas  corpus 
stated,  that  the  prisoner  was  found  on 
board  a  vessel,  discovered  withiu  ei^ht 
leagues  of  that  part  of  the  coast  of  G.  B. 
called  Suffolk,  to  wit,  within  eight  leagues 
of  O.,  in  that  county,  it  was  held  not  to 
be  averred  with  sufficient  certainty,  that 
the  vessel  was  not  within  four  leagues 
of  the  coast  of  G.  B.,  between  the  North 
Foreland  in  Kent,  and  Beachy  Head  in 
Sussex.    DeybeWa  cose,  H.  1  and  2  G.  4* 
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COVENANT. 

A  covenant  by  a  lessor  to  supply  the  pre- 
mises demised,  (which  were  two  houses,) 
with  a  sufficient  quantity  of  good  water, 
at  a  rate  therein  mentioned  for  each  house, 
is  a  covenant  that  runs  with  the  land, 
and  for  the  breach  of  which  the  assignee 
of  the  lessee  may  maintain  an  action 
against  the  reversioner.  Jourdain  v.  WtU 
son,  H.  1  and  2  G.  4.  266 

CUSTOM. 
A  custom  that  none  but  a  freeman  or  the 
widow  or  partner  of  a  freeman,  should 
sell  by  retail  in  a  city,  or  the  suburbs,  is 
valid  in  law.  The  Jl&uor  of  York  v.  Wel^ 
tonJi:,E.2G.4.  438 


DEATH. 

Su  EVIDXVCX. 

DEED. 
See  EscBow. 
By  deed,  a  mortgage  conveyed  to  the  mort- 
gagor the  legtS  estate  on  being  paid  the 
mortgage-money,  and  the  latter  recon- 
veyed  it  to  trustees,  for  the  purpose  of 
securing  an  annuity.  At  the  time  of  the 
execution  by  the  mortgagee,  there  were 
several  blanks  in  the  deed,  but  not  in 
that  part  which  affected  him.  The  blanks 
left  were  for  the  sums  to  be  received  by 
the  mortgagor  from  the  grantees  of  the 
annuity,  and  were  all  filled  up  at  the 
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time  of  the  execution  of  the  deed  by  the 
mortgagor;  but  several  interlineatioiis 
vere  made  in  that  part  of  the  deed  after 
the  execution  by  the  mortgagee.  It  was 
held  that  the  deed  was  not  therefore  void, 
but  operated  as  a  good  conveyance  of 
the  estate  from  the  mortgagor  to  the 
trustees  for  the  payment  of  the  annuity. 
Doe  dem.  Lewis  v.  Binghmn,  T.  8  Geo.  4. 

672 

Held,  also,  that  it  was  not  incumbent 
on  the  plaintiff  in  ejectment,  brought  on 
this  deed,  to  prove  that  the  annuity  was 
duly  enrolled.  Ibid. 

Aeld,  also,  that  the  tenant  in  possession 
was  not  competent  to  prove  that  the  wit- 
ness, and  not  the  defendant,  was  the  pos- 
sessor of  the  land.  Ibid* 

DEVIATION. 
Su  IirsvBAircK,  1. 


DEVISE. 
See  EviDKKCB,  8. 

DISTRESS. 
A  reasonable  time  after  the  expiration  of 
five  days  from  the  time  of  distress,  is  by 
law  allowed  to  the  landlord,  for  appraising 
and  selling  the  goods  distiained.  PiH  v. 
Shew,  H.  1  and  2  G.  4.  208 


EASEMENT. 
See  Action  ok  thb  Cask,  3. 

EJECTMENT. 
See  RuLKs  up  Cocrt. 

ENCLOSURE  ACT. 

The  determination  of  the  commissioners 
under  an  enclosure  act,  as  to  the  bound- 
aries of  a  parish  to  be  enclosed,  is  not 
conclusive  of  the  fact  as  to  what  were 
die  boundaries  antecedenUv  to  such  de- 
termination. T%e  King  v.  The  Inhabitanis 
o/^.ifoyy,E.2  6.4.  462 

ESCROW. 

Before  the  execution  of  a  composition  deed, 
it  was  agreed,  in  the  presence  of  the 
surety  for  the  payment  of  the  composition, 
that  it  should  be  void,  unless  all  the 
creditors  executed  it  The  surety,  at  the 
same  interview,  afterwards  executed  the 
deed  in  the  ordinary  way,  without  saying 
any  thing  at  the  time  of  execution :  the 
deed  was  then  delivered  to  one  of  the 
creditors,  in  order  that  he  might  get  it 
executed  by  the  rest  of  the  creditors: 
Heldf  that  this  was  to  be  considered  a 
delivery  of  the  deed  as  an  escrow,  and 
that  all  the  creditors  not  having  executed 
it,  the  surety  was  not  bound.  Johneon  v. 
Baker,  E.  2  G.  4.  440 

EVIDENCE. 
1.  In   the  proof  of  a  pedigree,  the  dying 
declarations  of  A.,  as  lo  the  relationship 


of  the  lessor  of  the  plaintiff  to  the  person 
last  seised,  are  not  receivable  in  evi- 
dence. Doe  dem.  Sutton  v.  Bidgeway,  M. 
1  G.  4.  53 

2.  A  testator,  by  his  will,  devised  to  Matthew 
W.,  his  brother,  and  Simon  W.,  his  bro- 
ther's son,  a  certain  estate.  It  appeared 
that  the  testator  had  three  brothers,  each 
of  whom  had  a  son  of  the  name  of  Simon 
living  at  the  time  of  the  testator's  death : 
Held,  that  the  proof  of  this  fact  did  not 
raise  any  latent  ambiguity  in  th.e  will,  so 
as  to  let  in  parol  evidence  of  declarations 
of  the  testator,  as  to  the  person  intended; 
it  being  clear,  that  the  person  entitled 
was  Simon,  son  of  Matthew.  Doe  dan. 
Wetthke  V.  Westhke,  M.  1  G.  4.  67 

3.  On  an  information  for  writing,  compos- 
ing, and  publishing  a  libel  in  the  county 
of  L.  it  appeared  that  the  defendant,  on 
the  22d  August,  wrote  and  composed  the 
libel  in  L.,  and  that  he  was  seen  in  L.  on 

I  that  and  theToUowing  day.  On  the  24th, 
the  libel  was  delivered  in  the  county  of 
M.  (one  hundred  miles  off)  by  A.  to  B., 
being  enclosed  in  an  envelope  addressed 
to  A.,  containing  written  directions  to  A. 
to  forward  the  libel  to  B.,  by  whom  it  was 
subsequently  published  in  M.  The  en- 
velope was  open ;  and  it  was  not  proved 
that  there  was  on  it  any  trace  of  a  seal 
or  po8t*mark.  A.  was  not  colled  at  the 
trial  as  a  witness  by  either  party;  nor 
was  it  proved  that  he  was  a  resident,  or 
had  been  about  that  time  in  L. :  Held,  by 
three  justices,  (dissentiente  Batlkt,  J.,) 
that  this  was  evidence  on  which  the 
jury  might  properly  be  left  to  presume 
that  the  libel  was  delivered  open  to  A. 
in  L. 

Held,  also,  by  three  justices,  (Batlst, 
J.,  dubitante,)  that  a  delivery  at  the  post- 
office  in  L.  of  a  sealed  letter,  enclosing  a 
libel  is  a  publication  of  the  libel  in  L. 
Held,  also,  by  three  justices,  (Batlkt,  J., 
dubitante,)  where  a  defendant  writes  and 
composes  a  libel  in  L.  with  the  intent  to 

gublish,  and  afterwards  publishes  it  in 
[.,  that  he  may  be  indicted  for  a  misde- 
meanor in  either  coun^. 

And,  per  totam  Cunam,  where  a  libel 
imputes  to  others  the  commission  of  a 
triable  crime :  Held,  that  evidence  of  the 
truth  of  it  is  inadmissible.  Held,  also, 
where,  in  summing  up^  the  judge  told  the 
jury  that,  the  intention  was  to  be  collected 
from  the  paper  itself,  unless  expUined 
by  the  mode  of  publication,  or  other  cir* 
cumstances ;  and  that,  if  its  contents  were 
likely  to  excite  sedition,  &c.,  defendant 
must  be  presumed  to  intend  that  which 
his  act  was  likely  to  produce ;  and  that, 
if  they  found  such  to  be  the  intent,  he 
was  of  opinion  it  was  a  libel ;  and  that 
they  were  to  take  the  law  from  him,  un- 
less they  were  satisfied  that  he  was 
wrong ;  that  this  was  a  correct  mode  of 
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leaving  the  quest]  :n  to  the  jnry  under  39 
G.  3,  c.  60,  s.  1. 

QutBTty  whether  the  writing  and  com- 
posing of  a  libel  with  intent  to  publish, 
but  not  followed  by  publication,  be  an  of- 
fence. Tht  King  y.  Sir  F.  Burdtti,  M.  1 
0. 4.  95 

4.  In  trespass,  the  declaration  was  for  tak- 
ing goods, chattels,  and  effects:  Heldt  that 
the  plaintiff  might  recover  the  value  of 
fixtures  under  these  words.  Pitt  v.  Skew, 
H.  1  and  3  O.  4.  206 

5.  In  an  action  against  an  attorney,  for 
negligence  in  the  negotiation  of  an  an- 
nuity, the  party  who,  on  the  face  of  the 
deed,  appeared  to  be  the  grantor,  is  a 
competent  witness  to  prove  it  a  forgery. 
Hunter  v.  King,  H.  1  and  2  G.  4.         209 

6.  In  assumpsit,  by  the  provisional  assignee 
of  a  bankrupt,  defendant  pleaded  the 
general  issue :  Held,  that  the  fact  of  the 
bankrupt's  estate  having  been  assigned 
by  the  provisional  assignee  to  the  new 
assignees,  between  the  time  of  issuing 
the  latitat  and  the  delivery  of  the  deda- 
ns tion,  is  no  ground  of  nonsuit  upon  a 
plea  of  non-assumpsit.  Quare,  whether 
il  would  have  been  an  answer  to  the  ac- 
tion, if  specially  pleaded.  Page  v.  Bctuer, 
E.  2  G.  4.  34^ 

7.  In  assumpsit,  by  one  of  two  surviving 
partners,  the  fact  of  the  plaintiff  being 
surviving  partner  must  be  stated  in  the 
declaration ;  and,  therefore,  a  count  for 
goods  sold  by  him  to  the  defendant,  is 
not  supported  by  proof  that  the  goods 
were  sold  by  the  plaintiff  and  his  deceas- 
ed partner.    JeU  v.  Douglau,  £.  1  G.  4. 

374 
H.  Entries  in  a  steward's  book  above  thirty 
years  old,  and  coming  from  the  proper 
custody,  are  admissible  in  evidence, 
without  proving  the  handwriting  of  the 
steward. 

Semble,  that  the  rale  extends  to  all  writ- 
ten documents  coming  from  the  proper 
custody.  Wifnne,  Bart.  v.  Tyrwhitt,  E.  2 
G.  4.  376 

9.  Declaration  stated,  that  defendant  bar- 
gained for  and  bought  of  plaintiff  a  quanti- 
ty of  £.  I.  rice,  according  to  the  conditions 
of  sale  of  the  E.  I.  Company,  to  be  put  up 
at  the  next  E.  I.  Companj^s  sale  by  the 
proprietors,  if  required,  at  a  certain  price, 
there  mentioned.  The  proof  was,  that, 
besides  these  conditions,  the  rice  was 
sold  per  sample.  This  is  no  variance ; 
the  words  **  per  sample"  not  being  a  de- 
scription of  the  commodity  sold,  but  a  col- 
lateral engagement  that  it  shall  be  of  a 
particular  quality.  Parker  v.  Palmer,  E. 
2  G.  4.  887 

10.  In  trover  by  A.  against  B^  C.  is  a  com- 
petent witness  to  prove  property  in  him- 
self.    Wiirrf  V.  W-teiVwwi,  E.  2  G.  4.    410 

11.  Where  the  plaintiff,  being  possessed  of 
house  and  land  in  £.,had,for  sixty  years, 


exercised  rights  of  common  in  W. ;  but  it 
appeared  that  this  was  done  near  the 
boundary  of  the  two  commons  of  W. 
and  E.,  which  lay  open  and  unenclosed 
adjacent  to  each  other ;  and  it  also  ap- 
peared that  the  parties  exercising  the 
right  did  not,  at  the  time,  know  the  exact 
boundary,  and  that  plaintiff  had,  on  a  pre- 
vious enclosure  of  the  E.  common,  ob- 
tained an  allotment  there  in  respect  of 
his  estate :  Held,  that  the  judge  was  right 
in  leaving  it  to  the  jury  to  say,  whether 
the  evidence  was  referable  to  an  exercise 
of  the  right  in  E.,  and  a  mistake  of  the 
boundary,  or  to  an  exercise  of  the  right 
in  W.    Hetheringion  v.  Vane,  £.  2  G.  4. 
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12.  The  fact  of  a  tenant  for  life  not  hav- 
ing been  seen  or  heard  of  for  fourteen 
years  by  a  person  residing  near  the  es- 
tate, although  not  a  member  of  his  family, 
is  prima  facie  evidence  of  the  death  of 
the  tenant  for  life.  Doe  dem.  Uoyd  v. 
Deakin,  £.  2  G.  4.  433 

13.  In  assumpsit,  for  not  indemnifying 
plaintiff,  in  consequence  of  his  having 
become  bail  for  A.  in  an  action  at  the 
suit  of  B.,  it  was  stated  that  B.,  in 
Michaelmas  term  58  G.  3,  recovered 
against  plaintiff.  The  judgment  given 
in  evidence  was  in  Hilary  tei*m :  Held, 
that  this  was  no  variance,  inasmuch  as 
this  was  not  matter  of  description,  but 
an  allegation  in  substance  that  the  judg- 
ment had  been  obtained  before  the  com- 
mencement of  the  action.  Phillips  v. 
Shaw,  E.  2  G,  4.  435 

14.  A  party,  on  being  asked  for  the  payment 
of  his  attorney's  bill,  admitted  that  there 
had  been  such  a  bill ;  but  stated,  that  it 
had  been  paid  to  the  deceased  partner  of 
the  attorney,  who  had  retained  the  amount 
out  of  a  floating  balance  in  his  hands. 
Qtuere,  whether,  in  order  to  take  the  case 
out  of  the  statute  of  limitations,  evidence 
is  admissible  to  show  that  the  bill  had 
never  in  fact  been  paid  in  this  manner. 

Semble,  that  such  evidence  is  admissi- 
ble, if  at  all,  only  where  the  defendant 
states  the  debt  to  be  discharged  by  par- 
ticular means,  to  which  he  refers  with 
precision,  and  where  he  has  designated 
the  tiine  and  mode,  so  strictly,  that  it  is 
impossible  it  could  be  discharged  in  any 
other  manner  than  that  specified  Beale 
V.  Nind,  T.  2  G.  4.  568 

15.  Upon  a  parol  demise,  rent  to  take  place 
from  the  following  Lady-day,  evidence  of 
the  custom  of  the  country  is  admissible 
to  show,  that,  by  "  Lady-day,"  the  parties 
meant  "  Old  Lady-day."  Doe  dem,  HaU 
V.  Benton,  T.  2  G.  4  688 

16.  In  a  conviction  of  defendant  for  causing 
to  be  acted  at  a  certain  place  called  the 
Coburg  Theatre,  in  the  parish  of  St  Mary, 
Lambeth,  for  gain  and  reward,  a  certain 
entertainment  of  the  stage  called  Richard 
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the  Third,  the  evidence  set  forth  was, 
that  the  defendant  was  seen  once  or  twice 
at  the  rehearsals  of  Richard;  that  another 
person  was  stage  manager;  that  defend- 
ant engaged  J.  8.  to  perform,  and  gave 
him  a  check  for  the  amount  of  his  bene- 
fit :  Held,  that  this  was  sufficient  to  war- 
rant the  justices  in  drawing  the  conclu- 
sion, that  the  defendant  caused  the  play 
of  Richard  the  Third  to  be  performed. 

The  conviction  also  stated,  aHer  the  ap- 
pearance and  plea  of  defendant,  that  di- 
vers credible  witnesses,  to  wit,  J.  8,,  Ac, 
came  before  the  justices  upon  their  seve- 
ral oaths,  to  them  severally  and  respect- 
ively, and  in  the  presence  of  the  said  J. 
8.,  Ac,  duly  administered:  Heki,  that 
taking  it  altogether,  it  did  substantially 
appear  that  the  oath  was  administered 
to  the  witnesses  in  the  presence  of  the 
magistrates. 

The  evidence  also  stated,  that  the  Co- 
burg  Theatre  was  in  the  parish  of  Lam- 
beth, and  the  adjudication  of  the  penalty 
was  to  the  poor  of  the  parish  of  8t.  Mary, 
Lambeth:  Held,  that  this  was  no  vari- 
ance, it  not  appearing  that  there  were 
two  distinct  parishes  so  named.  The 
King  V.  Gloaaop,  T.  2  G.  4.  616 

17.  The  clerk  of  the  defendant  was  the  sub- 
scribing witness  to  a  bond,  and  when 
he  was  subpoenaed,  said  that  he  would 
not  attend,  and  the  trial  had  been  put  off 
twice  in  consequence  of  his  absence. 
Search  had  also  been  made  at  the  defend- 
ant's house,  and  in  the  neighbourhood, 
and  upon  receiving  information  at  the  de- 
fendant's that  the  witness  was  gone  to 
Margate ;  inquiry  was  there  made  with- 
out success.  Held,  that  under  these  cir- 
cumstances, evidence  of  his  handwriting 
was  admissible.  Burt  v.  Walker,  T.  2  G. 
4.  697 

EXCHEQUER  Bn.L. 
See  Tbovxb,  L 

EXCISE. 
See  Appeal,  3. 


FACTOR. 
A  quantity  of  oats  having  been  consigned 
by  a  merchant  abroad,  to  be  sold  by  T. 
8.,  who  was  a  merchant  as  well  as  factor, 
he  placed  them  in  the  hands  of  A.,  a  corn- 
factor,  as  a  security  for  advances  made 
by  him ;  but  the  oats  were  not  to  be  sold 
without  the  consent  of  T.  8.  They  re- 
mained in  A.'s  possession,  upon  Uiese 
terms,  for  nine  months,  when  they  were 
transferred  to  A.  by  a  sale  at  the  market 
price.  No  mon^y  actually  passed,  nor 
were  any  account  sales  rendered;  but  the 
amount  of  the  price  was  allowed  in  ac- 
count between  T.  8.  and  A.,  leaving  a 


balance  in  fa /our  of  the  laiier:  Held,  that 
this  was  in  substance  a  pledge,  and  not 
a  sale  by  the  factor;  and  that  no  property 
passed  to  A.,  although  the  jury  had  found 
it  u>  be  a  bona  fide  transaction.  Kuckein 
V.  Wilmm,  E.  2  G.  4.  443 

FINE. 
The  Court  of  Quarter  Sessions  cannot  im- 
pose more  than  one  fine  for  the  non  re- 
pair of  a  bridge.     The  King  v.  The  Inha- 
lUttnts  of  MaehynUeth,  E.  2  G.  4.         469 

FORFEITURE. 
See  Laitdlobd  ahd  Tbhastt,  2. 

FOREIGN  ATTACHMENT. 
See  Pleadiitg,  18. 

FREEMEN. 
See  CuftTOM,  1. 

FRAUDS,  STATUTE  OF. 

1.  By  the  4th  section  of  statute  of  frauds, 
an  agreement  to  pay  the  debt  of  another 
must,  in  order  to  give  a  cause  of  action 
be  in  writing,  and  must  contain  the  con- 
sideration for  the  promise,  as  well  as  the 
promise  itself,  and  parol  evidence  of  the 
consideration  is  inadmissible.  Saundera 
V.  Wakefield,  T.  2  G.  4.  595 

2.  A  trust  created  by  a  defendant,  in  favour 
of  himself  and  another  person,  is  not  a 
trust  within  29  Car.  2,  c  3,  s.  10,  that 
clause  being  confined  to  cases  where  the 
trustees  are  seised  or  possessed  in  trust 
for  a  defendant  alone,  and  not  jointly  with 
another  person.  Doe  v.  GreenSiiU,  T.  2  G. 
4.  '  6§4 

FREIGHT 
By  a  charter-party,  freight  was  agreed  to 
be  paid  for  the  use  or  hire  of  the  ship  at 
a  certain  rate  per  ton,  for  a  voyage  out 
and  home,  in  manner  following,  viz.,  a 
certain  sum  in  advance  on  the  ship's 
clearing  outwards,  and  the  residue  half 
in  cash  and  half  in  approved  bills,  upon 
the  delivery  of  the  homeward  cargo ;  the 
owner  also  appointed  C.  8.  master  at  the 
request  of  the  charterer,  who  executed  a 
bond,  conditioned  for  the  faithful  perform- 
ance of  the  master's  duty;  and  the  owner 
expressly  instructed  C.  8.  to  be  careful 
to  sign  all  bills  of  lading  with  the  clause, 
"  freight  payable  as  by  charter-party." 
The  ship  was  consigned  to  C.  and  Co.,  in 
Calcutta,  by  whom  she  was  put  up,  for 
her  homeward  voyage,  as  a  general  ship, 
and  difierent  merchants  shipped  goods 
by  her,  C.  and  Co^  taking  for  homeward 
freight  bills  pa3rable  sixtv  days  afler  de- 
livery of  the  cargo ;  and  a  new  master 
having  been  appointed  by  C.  and  Co.,  in 
conjunction  with  C.  8.,  signed  bills  of 
lading  with  the  clause,  **  paying  freight 
agreeable  to  freight  bill.'  The  freight 
bills  were  made  payable  in  London  to  B 
and  Co^  to  whom  the  charterer  was  in- 
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debted  for  advances  on  the  outward  cargo, 
and  who,  as  well  as  C.  and  Co.,  were 
cognisant  of  the  terms  of  the  charter- 

earty:  Heid,  that  the  owner  of  the  ship 
ad  a  lien  on  these  goods  to  the  extent 
of  the  homeward  freight. 

C.  and  Co.  also  put  on  board  the  ship 
goods  purchased  by  them  on  account  of 
the  charterer;  but  he  being  indebted  to 
them,  and  B.  and  Co.,  their  agents,  those 
goods  were,  by  the  bill  of  lading,  con- 
signed to  B.  and  Co. :  Hdd,  that  as  between 
the  owner  of  the  ship  and  B.  and  Co.  the 
goods  were  to  be  considered  as  the  goods 
of  the  charterer,  and  liable  to  the  owner's 
lien  on  them  for  the  freight  due  by  char- 
ter-party. 

In  the  charter-party,  the  ireighter  pro- 
mised to  pay  and  defray  two-thirds  of  the 
port^harges :  the  owner  haviLg  paid  the 
whole,  was  held  to  have  no  lien  on  the 
goods  shipped  for  those  charges.  Faith 
7.  The  Bad  India  Company,  T.  »  U.  4. 


GAMING. 

tk  au  action  against  the  drawer  of  a  bill, 
^yable  at  a  particular  place,  it  is  no  de« 
^tkce  that  no  notice  of  the  dishonour  has 
beeu  ^ven  to  the  acceptor ;  nor  is  it  any 
defence,  that  the  bill  was  accepted  for 
a  gamirg  debt,  if  it  be  endorsed  over  by 
the  drawer,  for  a  valuable  consideration 
to  a  third  rerson,  by  whom  the  action  is 
brought.  AJimtA  y.DUk,  H.  1  and  8  G. 
4.  SIS 

GLEBE. 
See  Aen«v  •*  tbb  Caib* 

GRANT. 
SBt  PATBirr,  1. 

GUNPOWDER. 
A  license  for  the  ezpurtation  of  gunpowder 
was  granted,  on  tl^  petition  of  A.  B.,  on 
behalf  of  himself  and  o  Ji^rs,  on  condi^on 
that  the  merchant  ex^Tler  ahould  give  a 
certain  security  therein  mentioned,  A.  B., 
the  manufacturer  of  the  gunpowder,  sold 
it  to  C.  D.,  and  contracted  to  deliver  it 
tree  on  board  a  ship:  Meidt  that  the  con- 
dition of  this  license  was  not  complied 
with  by  A.  B.'s  giving  the  required  secu- 
rity, he  not  being  the  merchant  ejLorter 
within  the  meaning  of  the  license  (Toneh 
V.  Brif(en,  M.  1  G.  4.  iSi 


HABEAS  CORPUS. 

I  The  court  will  not  take  judicial  ikotice 
of  the  local  situation  and  distances  oi  the 
different  places  in  the  counties  of  Engb 
land  from  each  other;  and  therefore, 
where  a  return  to  an  habeas  corpus  stated 


that  the  prisoner  was  foimd  oo  board 
a  vessel,  discovered  within  eight  leagues 
of  that  part  of  the  coast  of  G.  B.  called 
Suffolk,  to  wit,  within  eight  leagues  of 
O.,  in  that  county  it  was  held  not  to  be 
averred  with  sufficient  certainty,  that  the 
vessel  was  not  within  four  leagues  of  the 
coast  of  G.  B.,  between  the  North  Fore- 
land, in  Kent,  and  Beachy  Head  in 
Sussex.     DeybePe  eaee,  H.  1  and  2  G.  4. 

243 

2.  Where  a  return  to  a  habeas  corpus  stated 
that  a  vessel,  with  smuggled  goods  on 
board,  was  found  at  the  fish-market,  with- 
in the  limits  of  the  ancient  town  of  Rye : 
Held,  that  it  did  not  come  within  the  24 
G.  8,  sess.  2,  c.  47,  s.  1,  by  which,  if  a 
vessel  be  found  at  anchor,  or  hovering 
within  the  limits  of  any  of  the  ports  of 
this  kingdom,  or  within  foilr  leagues  of 
the  coast  thereof,  with  smugged  goods 
on  board,  she  becomes,  liable  to  forfeit- 
ure.  Souden*e ease^H.  I  and  2  G.4.    294 

8.  Where  the  return  to  a  habeas  corpus 
stated  that  an  EngUsh  seaman  bein^; 
found  on  board  a  ship  liable  to  forfeiture 
under  45  G.  4,  c.  121,  s.  I,  was  carried 
before  a  magistrate,  and  upon  due  proof, 
as  by  the  statute  in  that  case  made  and 
provided  is  required,  was  committed,  &c. : 
lieldt  that  this  was  insufficient;  and  that 
it  was  necessary  to  state  distinctly  what 
proof  was  given,  in  order  that  the  court 
might  see  whether  it  was  the  due  proof 
required  by  the  7th  section  of  the  acC 
AbiA'#ea«e^H.  Iand2G.4.  29ft 

HAWKER  AND  PEDLER. 

1.  A  licenstd  auctioneer  going  from  town 
to  town  in  a  public  stage-coach,  and 
sending  goods  by  pubhc  wagons,  and 
selling  the  same  on  commission  by  re- 
tail or  by  auction,  at  the  different  towns, 
is  a  trading  pei3on  within  the  meaning 
of  the  50  G.  3,  c.  41,  s.  6,  and  must  take 
out  a  hawker's  and  pedler's  license.  7%e 
King  V.  Turner,  E.  3  O.  4.  510 

2.  A  person  travelling  from  town  to  town, 
and  having  packages  of  books,  Sic^  sent 
ailer  him  by  public  conveyance,  and 
taking  rooms  at  each  town,  and  there 
selling  such  books,  du;.,  by  retail,  by  auc- 
tion, is  a  trading  person  within  the  50 
G.  8,  c  41,  s.  7.  Deam  a.  ^  v.  King,  £.  2 
G.  4.  517 

HIGHWAY. 

1.  Where  in  an  indictment  against  a  town- 
ship for  non-repair  of  a  road,  the  pre- 
scription stated  and  proved  was,  that  its 
inhabitants  had  been  immemoriaUy  used 
to  repair  all  roads  situate  within  it,  which, 
bat  for  such  usage,  would  be  repairable 
by  the  parish  at  large :  IkUL  that  this 
places  the  township  in  the  situation  of  a 

Jarish,  and  diat  it  is  necessary  for  the 
efendants  to  show  by  evidence  soue 
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Other  persoD9  in  certainty  who  are  liable, 
in  order  to  deliver  themselves  from  their 
liability  to  repair.  The  Kingv,  The  bUia- 
bitanU  ofHatfieUt,  M.  1  G.  4.  75 

S.  Where  a  road  was  set  out  by  commis- 
sioners under  a  local  act,  and  certain 
persons  only  were  by  the  act  to  use  it, 
bat  in  fact  it  had  been  used  by  the  pubhc 
for  many  years,  it  was  held  that  this  was 
not  sufficient  evidence  of  a  dedication  to 
the  public ;  and  that  if  it  was,  there  being 
no  evidence  that  the  parish  had  acquiesced 
in  that  dedication,  it  was  not  a  public 
road  which  the  parish  were  bound  to  re- 
pair. The  King  v.  St,  Benedict,  (  Tke  In- 
habitants  of)  £.  1  6.  4.  447 

8.  In  a  plea  by  the  inhabitants  of  a  county, 
that  the  inhabitants  of  a  particular  town- 
ship have  immemorially  repaired  the 
highway  at  the  end  of  a  county  bridge 
situate  within  the  township,  it  is  not  ne- 
cessary to  stale  any  consideration  for 
such  prescription.  The  King  v.  The  In- 
habitants of  West  Riding  of  Yorkshire,  T. 
8  O.  4.  623 

HOSPITAL. 
A  room  in  a  parish  workhouse,  licensed 
pursuant  to  13  O.  3,  c.  82,  and  appro- 
priated to  the  reception  of,  and  used  for 
the  purpose  of  delivery  of  pregnant  wo- 
men resident  within  the  parish,  whether 
settled  there  or  elsewhere,  and  the  ex- 
pense of  which  room  was  defrayed,  in 
common  with  the  general  expenses  of  the 
workhouse,  out  of  the  parish  rates,  is  not 
an  hospital  or  place  within  the  18  G.  3, 
c.  82,  s.  3.  The  King  v.  The  Inhabitants 
of  Manchester,  £.  2  a  4.  604 


INSANITY. 
Where  the  return  to  a  writ  of  latitat  stated, 
that  the  defendant  was  insane,  and  could 
not  be  removed  without  great  danger,  and 
continued  so  till  the  return  of  the  writ, 
the  court  refused  an  attachment  against 
the  sherift  Copenah  v.  CoUett,  H.  1  and 
2  6.  4.  279 

INSOLVENT  DEBTOR. 

1.  A  ereditor  of  an  insolvent  trader,  may, 
after  the  debtor's  discharge  under  the  53 
G.  3,  c.  102,  take  out  a  commission  of 
bankruptcy  against  him;  and  his  debt, 
although  included  in  the  insolvent  sche- 
dule, will  be  a  sufficient  petitioning  credi- 
tor's debt  at  law  to  support  the  commis- 
sion. Jeiiis,  assignee  of  Routlidge,  v. 
Mountford,  H.  1  and  2  G.  4.  256 

2.  An  insolvent  debtor  having  petitioned 
the  insolvent  court  to  be  discharged 
under  the  act,  a  creditor  gave  notice  of 
hisintention  to  oppose  him,  on  the  ground 
that  the  debt  was  fraudulently  contracted. 
To  induce  the  latter  to  withdraw  his  op- 


position, the  insolvent  agreed  to  ezecn* 
within  three  days  after  his  discharge,  a 
warrant  of  attorney  for  the  debt,  and,  ir 
the  mean  time,  to  give  a  promissory  nok 
of  a  third  person  for  the  amount,  whici 
was  to  be  delivered  up  on  the  executior 
of  the  warrant  of  attorney.  The  insol 
vent  was  discharged,  and  the  warrant  of 
attorney  was  executed  on  the  delivery  u| 
of  the  note.  The  court  set  aside  tht 
warrant  of  attorney,  and  the  judgment 
entered  up  thereon,  on  the  ground  that 
the  agreement  to  which  they  were  founded 
was  contrary  to  the  policy  of  the  insolvent 
act,  inasmuch  as  it  enabled  the  creditor 
to  take  to  himself  a  large  portion  of  the 
future  effects,  which  the  legislature  in 
tended  to  be  distributed  among  all  th< 
creditors.    Jackson  v.  Davison,  T.  2  G.  4 
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INI^URANCE. 
See  LicKirsB. 

1.  Policy  of  insurance  from  Para  to  New 
York,  with  leave  to  call  at  any  of  the 
Windward  and  Leeward  islands  on  the 
passage,  and  to  discharge,  exchange,  and 
take  on  board  the  whole  or  any  part  of 
any  cargo,  at  any  ports  or  places,  par 
ticularly  at  all  or  any  of  the  Windward 
and  Leeward  islands,  without  being 
deemed  any  deviation:  Held,  on  thii 
policy,  the  ship  having  proceeded  to  two  of 
the  Leeward  islands  for  a  purpose  whollj 
unconnected  with  the  voyage,  that  it  was 
a  deviation,  and  vitiated  the  insurance 
HammondY.  Reid,  M.  1  G.  4.  7) 

2.  Upon  a  policy  effected  after  the  declanu 
tion  of  war  by  America,  but  before  it  was 
known  in  England,  where  it  was  not 
stated  in  the  policy,  nor  communicated 
to  the  underwriter,  that  the  assured  was 
an  American  subject,  and  the  loss  hap- 
pened in  consequence  of  a  seizure  by  the 
American  goverment  for  a  forfeiture  for 
the  breach  of  their  non-importation  act : 
HeU,  that  the  action  could  not  be  main- 
tained, even  after  the  war  had  terminated. 
Campbell  v.  Innes,  E.  2  G.  4.  423 

3.  The  importation  of  goods  from  America, 
in  a  vessel  American  built,  though 
owned  by  British  subjects,  is  not  legalized 
by  49  G.  8,  c.  59.  Same  v.  Same,  E.  2  G 
4.  426 

4.  Where  the  memorandum  for  charter 
stated  one  half  of  the  freight  to  be  pai^ 
in  cash  on  unloading  and  right  delivery 
and  the  remainder  by  bill  on  London  a 
four  months'  date ;  and  then,  after  con« 
taining  stipulations  for  unloading,  dis 
charging,  demurrage,  6tc,,  added,  **th 
captain  is  to  be  supplied  with  cash  fa 
the  ship's  use ;"  and  in  pursuance  of  th 
last  stipulation,  the  master  drew  a  bill  oc 
the  fteighters,  which  was  duly  accept^ 
and  paid :  Held,  that  this  was  not  to  he 
conaidered  a  payment  of  freight  in  ad 
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vance,  but  as  a  loan  to  the  owner  of  the 
ship  and  that  (the  ship  having  been  lost 
on  her  homeward  voyage)  the  freighters 
had  no  insurable  interest  in  such  bill. 
Manfidd  v.  MaitUmdy  T.  8  G.  4.  682 

INSURANCE  BROKER. 

1.  An  insurance  broker  is  only  entitled  to 
receive  payment  for  the  assured  from 
the  underwriter  in  money;  and  there- 
fore, a  custom  to  set  off  the  general  bal- 
ance due  from  the  broker  to  the  under- 
writer in  the  settlement  of  a  particular 
loss  is  illegal.  Todd  v.  Reid,  H.  1  and  2 
G.  4.  210 

2.  A  policy  delivered  to  an  insurance  broker 
for  the  purpose  of  settling  a  loss,  is  ad- 
justed by  the  underwriter,  payable  at  a 
month.  The  broker  charges  the  under- 
writer in  account  for  the  loss,  and  trans- 
mits to  the  assured  an  account  in  which 
he  states  himself  to  be  debtor  for  the 
amount  of  the  loss :  and  for  the  balance 
of  that  account  the  assured  draws  a  bill 
upon  the  broker,  which  the  latter  accepts 
but  does  not  pay.  The  underwriter's 
name  having  been  struck  off  the  policy, 
it  was  held  that  he  was  not  discharged. 
Ru99tU  V.  Bangky,  £.  2  G.  4.  395 


JURY. 

1.  Upon  the  trial  of  an  information  for  a 
libel  only  ten  special  jurymen  appeared, 
and  two  talesmen  were  sworn  on  the  jury. 
It  is  no  ground  for  a  new  trial  that  two 
of  the  non-attending  special  jurymen 
named  in  the  panel  had  not  been  sum- 
moned, though  it  appeared  that  this  fact 
was  unknown  to  the  defendant,  until 
after  the  trial.  7%«  JTtfi^  v.  ifun/,  £.  2 
G.  4.  430 

2.  No  challenge  can  be  taken  either  to  the 
array  or  to  the  polls,  until  a  full  jury 
have  appeared ;  and  therefore,  where  the 
challenges  are  takenpreviously,  they  are 
irregularly  made.  Tkt  King  v.  Edmonds 
and  Others,  E.  2  G.  4.  471 

The  disallowing  of  a  challenge  is  not 
a  ground  for  a  new  trial,  but  for  a  venire 
de  novo ;  and  every  challenge  must  be 
propounded  in  such  a  way  as  that  it  may 
be  put  at  the  time  upon  the  nisi  prius 
record.  So  that  the  adverse  party  may 
either  demur,  or  counterplead,  or  deny 
the  matter  of  challenge,  in  which  last 
case  only  triers  are  to  be  appointed ;  and, 
therefore,  where  the  challenges  were  not 
put  on  the  record,  the  defendants  were 
held  not  to  be  in  a  condition  to  ask  the 
opinion  of  this  court,  as  a  matter  of  right 
upon  their  sufficiency.  Ibid, 

There  can  be  no  challenge  to  the  array 
on  the  ground  of  unindifferency  in  the 
master  of  the  Crown  Office,  he  being  the 
officer  of  the  court  expressly  appointed 


to  nominate  the  jury.  The  only  remedy 
in  such  a  case  is  to  apply  to  the  court 
by  motion  to  appoint  some  other  officer 
to  nominate  the  jury.  471 

The  master  of  the  Crown  Office,  in 
nominating  the  jury,  selected  the  names 
of  the  jurors,  and  did  not  take  them  by 
chance  from  the  freeholder's  book.  He 
also  took  those  only  whose  names  had 
the  addition  of  "esquire;"  and  included 
some  persons  who  were  in  the  commis- 
sion of  the  peace :  Held,  that  in  so  doing 
he  was  perfectly  right.  Ibid. 

He  also  included  in  his  nomination 
some  persons,  who,  as  grand  jurymen, 
had  found  the  indictment,  and  persisted 
in  his  opinion  as  to  their  sufficiency,  un« 
less  the  crown  would  consent  to  abandon 
them,  which  was  done,  and  others  were 
then  substituted  in  their  places :  Heid,  that 
he  was  wrong  in  his  opinion,  but  that 
there  was  no  ground  for  presuming  par- 
tiality. Ibid. 

The  sheriff's  officer  had  neglected  to 
summon  one  of  the  twenty-four  special 
jurymen  returned  on  the  panel :  Held,  that 
this  was  no  ground  of  challenge  to  the 
favour  for  unindifferency  on  the  part  of 
the  sheriff.  Ibid, 

Heidi  also,  that  it  is  not  competent  to 
ask  jur3rmen  (whether  special  jurymen 
or  tradesmen)  if  they  have  not,  previously 
to  the  trial,  expressed  opinions  hostile 
to  the  defendants,  and  their  cause,  in 
order  to  found  a  challenge  to  the  polls 
on  that  ground ;  but  that  such  expres- 
sions must  be  proved  by  extrinsic  evi- 
dence. Sfid. 

JUSTICEa 
The  power  given  to  magistrates,  under  35 
G.  3  c.  101,  s.  2,  of  ordering  the  charges 
incurred  during  the  suspension  of  an 
order  of  removal,  to  be  paid  by  the  parish 
to  which  the  order  is  made,  is  confined 
to  two  cases  only,  viz.,  the  death  or  re- 
moval of  the  pauper;  and,  therefore, 
where  a  pauper,  during  the  suspension 
of  an  order  of  removal,  became  irremov- 
able in  consequence  of  an  estate  desended 
to  him :  Held,  that  such  a  case  was  not 
within  the  act;  and  that  the  pauper,  not 
having  been  removed,  no  order  for  the 
pa3rment  of  any  charges  incurred  during 
the  suspension  of  the  original  order  of 
removal  could  be  made.  The  King  v. 
7%e  J^Mtants  of  Chagford,  H.  1  and  2 
G.4.  235 


LANDLORD  AND  TENANT. 

1.  A  reasonable  time,  after  the  expiration 
of  five  days  from  the  time  of  distress,  is 
by  law  allowed  to  the  landlord  for  apprais- 
ing and  selling  the  goods  distrained. 
Pitt  V.  Shew,  H.  I  and  2  G.  4.  208 


INDEX. 


673 


t.  A  lease  of  ooal  mines  reserved  a  roytilty 
rent  for  every  ton  of  coals  raised,  and 
contained  a  proviso  that  the  lease  should 
be  void,  to  all  intents  and  purposes,  if  the 
tenant  should  cease  working  at  any  time 
two  years.  After  the  working  had  ceased 
more  than  two  years,  the  lessor  received 
rent:  Held,  that  a  tenancy  from  year  to 
year  was  not  thereby  created;  for  the 
lease  was  not  absolutely  void  by  the 
cessor  to  work,  but  voidable  only  at  the 
option  of  the  lessor ;  and  that  he  might 
avoid  the  lease  upon  any  cessor  to  work 
commencing  two  jrears  before  the  day  of 
demise  in  the  ejectment  Doe.  dem  Bryan 
V.  Brantka,  E.  3  G.  4.  401 

8.  Upon  a  parol  demise,  rent  to  take  place 
from  the  following  Lady-day,  evidence  of 
the  custom  of  the  country  is  admissible 

•  to  show,  that,  by  '<  Lady-day,"  the  parties 
meant  -  Old  Lady-day.**  Doe  dem.  Hall 
v.B6fMon,T.3G.4  588 

LEASE. 
See  LA]nii.omD  aitd  Tkitavt,  2. 

UBEL. 

1.  On  an  information  for  writing,  compos- 
ing, and  publishing  a  libel  in  the  county 
of  L.  it  appeared  that  the  defendant,  on 
the  33d  August,  wrote  and  composed  the 
libel  in  L.,  and  that  he  was  seen  in  L.  on 
that  and  the  following  day.   On  the  34th, 

.  the  libel  was  delivered  in  the  county  of 
M.  (one  hundred  miles  off)  by  A.  to  B., 
being  enclosed  in  an  envelope  addressed 
to  A.,  containing  written  directions  to  A 
to  forward  the  libel  to  B.,  by  whom  it  was 
subsequently  published  in  M.  The  en- 
velope was  open ;  and  it  was  not  proved 
that  there  was  on  it  any  trace  of  a  seal 
or  post-mark.  A.  was  not  called  at  the 
trial  as  a  witness  by  either  party;  nor 
was  it  proved  that  he  was  a  resident,  or 
had  been  about  that  time  in  L. :  Held,  by 
three  justices,  (dissentiente  Batlst,  J.,) 
that  this  was  evidence  on  which  the 
jury  might  .pro|terly  be  left  to  presume 
that  the  libel  was  delivered  open  to  A. 
inh.    Rex  v.Burdeit,  Bart.  95 

Held,  also,  by  three  justices,  (Batmt, 
J.,  dabitante,)  thai  a  delivery  at  the  post- 
office  in  L.  of  a  sealed  letter,  .enclosing  a 
libel  is  a  publication  of  the  libel  in  L. 
HeU,  also,  by  three  justices,  (Batlxt,  J^ 
dubitante,)  where  a  defendant  writes  and 
composes  aJibel  in  L.  with  the  intent  to 

•  publish,  and  afterwards  publishes  it  in 
M.,  that  he  may  be  indicted  for  a  misde- 
meanor in  either  coun^.  Ibid. 

And,  per  totam  Cunam,  where  a  libel 
imputes  to  others  the  commission  of  a 

•  triable  crime :  Held,  that  evidence  of  the 
truth  of  it  is  inadmissible.  Held,  also, 
where,  in  summing  up,  the  judge  told  the 
jury  that  the  intention  was  to  be  collected 
from  the  paper  itself,  unless  explained 
by  the  mode  of  publication,  or  other  eir- 
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cumstances ;  and  that,  if  its  contents  were 
likely  to  excite  sedition,  du;.,  defendant 
must  be  presumed  to  intend  that  which 
his  act  was  likely  to  produce ;  and  that, 
if  they  found  such  to  be  the  intent,  he 
was  of  opinion  it  was  a  libel ;  and  that 
they  were  to  take  the  law  from  him,  un- 
less they  were  satisfied  that  he  was 
wrong;  that  this  was  a  correct  mode  of 
leaving  the  question  to  the  jury  under  33 
G.  3,  c.  60,  8.  1.  95 

Qusere,  whether  the  writing  and  com- 
posing of  a  libel  with  intent  to  publish, 
but  not  followed  by  publication,  be  an  of- 
fence. Jbid, 
L  Where  an  information  alleged  that  a  libel 
was  published  of  and  concerning  the 
government  of  the  country,  and  the  libel 
did  not  in  express  terms,  charge  the  acts 
to  have  been  done  by  the  government  or 
its  order,  the  court  are  to  take  the  whole 
libel  altogether,  to  interpret  it  in  the  way 
in  which  ordinary  persons  would  under- 
8tj|nd  it,  and  to  juc^e,  from  the  whole 
tenor  of  it,  whether  it  be  written  of  and 
concerning  the  government;  and  the 
court  having  come  to  this  conclusion, 
such  an  information  was  held  good  after 
verdict,  although  the  record  did  not  con- 
tain any  averment  of  extrinsic  facts,  in 
order  to  show  that  the  libel  was  written 
of  and  concerning  the  government.  Rex 
V.  Burden,  Bart.  H  1  and  3  G.  4.  814 
Where  the  information  alleged  that  the 
defendant,  intending  to  cause  it  to  be  be- 
lieved that  divers  subjects  of  oar  lord  the 
king  had  been  inhumanly  killed  by  certain 
troops  of  our  lord  the  king,  published  a 
libel  of  and  concerning  the  eaid  troops ; 
and  the  only  innuendo  in  the  libel  was  ap- 
plied to  the  word  dragoone,  meaning  tM 
said  troops  of  our  said  lord  the  king,  and 
meaning  thereby  that  divers  liege  sub- 

i'ects  of  our  lord  the  king  had  been  in- 
mmanlycut  down  and  killed  by  the  said 
troops  of  our  said  lord  the  king :  Held, 
after  verdict,  that  this  was  sufficiently 
certain,  without  defining  what  particular 
troops  were  meant.  Ibid. 

Where  a  defendant  was  convicted  of  a 
libel,  which,  on  the  face  of  it,  purported 
to  have  been  written  in  consequence  of 
his  having  read  a  statement  of  faets  in 
different  newspapers,  an  affidavit  that  he 
did  read  such  statements  in  such  news- 
papers may.  foe  received  in  mitigation  of 
punishment ;  but  an  affidavit  that  the  facts 
contained  in  those  statements  were  true, 
is  not  admissible.  Ibid. 

.  Declaration  for  a  libel  published  in  a 
newspaper.  Plea,  that  the  libel  was 
originally  published  in  the  H.  Journal  by 
L  8. ;  and  that,  at  the  time  of  publication 
by  the  defendant,  it  was  stated  in  such 
publication  that  it  was  copied  from  that 
newspaper;  and  that,  pursuiutt.to  statute 
38  G.  3  c.  78.,  L  8.  had  made  an  a)B^vit 
3L 
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tbBt  he  WW  the  pnhlisher  of  the  K.  Jour- 
nal and  still  remained  8o  at  the  time  of 
piahlieation  of  the  libel:  Held,  that  this 
plea  was  bad,  inasmuch  as  the  publica- 
tion by  the  defendant  did  not  specify  bj 
name  L  8.  as  the  original  pnblisner  of  the 
Hbel,  but  only  named  the  joamaL  Lewis 
T.  Walter,  T.  S  O.  4.  605 

Semble,  that  even  if  L  8.  had  been 
named  hv  the  defendant  when  the  latter 
pnblished  the  libel,  snch  publication, 
being  of  written  slander,  could  not  hare 
been  justified.  JfM. 

Sembkj  also,  that  the  repetition  of  oral 
slander,  accompanied  by  a  declaration 
of  the  name  of  the  original  author,  can- 
not be  justified,  unless  such  repetition  be 
made  without  malice,  and  upon  a  fiur 
and  justifiable  occasion.  JML 

The  libel  stated  in  the  declaration  pur- 
ported to  be  a  speech  of  counsel  at  a  trial 
of  the  plaintiff  on  a  criminal  charge ;  and 
it  stated,  after  setting  out  the  speech,  that 
a  witness  was  called,  who  proved  all  that 
had  been  slated  by  counsel,  and  that  the 
defendant  was  immediately  aAer  that 
acquitted  upon  a  defect  in  proving  some 
matter  of  form.  The  plea  stated,  that  in 
fact  such  a  speech  was  made,  and  that 
the  wimess  called  proved  all  that  had 
been  so  stated;  but  it  did  not  set  out  the 
evidence,  or  justify  the  truth  of  the  charges 
made  in  Che  couusel's  speech  s  HeU,  that 
such  plea  was  bad,  inasmuch  as  a  party 
could  not  be  justified  in  publishing  the 
result  of  evidence  given  in  a  court  of 
justice,  bat  must  state  the  evidence  itself. 

LICENSE. 
A  license  for  tfie  exportation  of  gunpowder 
was  granted,  on  the  petition  of  A.  B^  on 
behalf  of  himself  and  others,  on  condition 
that  the  merchant  exporter  should  give  a 
certain  security  therein  mentioned,  A.Bn 
the  manufacturer  of  the  gunpowder,  sold 
it  to  C.  D.,  and  contracted  to  deliver  it 
free  on  board  a  ship :  HtU,  that  the  con- 
dition of  this  license  was  not  complied 
with  by  A.  B.'s  giving  the  required  secu- 
riQr,  he  not  beiajg  the  merchant  exporter 
within  the  meaning  of  the  license.  Cmmelo 
▼.iirtffen,M.l0.4.  184 

UEN. 
See  Febioit,  I. 
I.  The  wharfage,  &c.  due  upon  goods  im- 
ported was,  by  the  course  of  trade,  paid 
by  the  importer  at  the  Christmas  follow- 
ing the  importation,  whether  the  goods 
were  in  the  mean  time  removed  or  not 
The  goods  were  sold  to  A.,  and,  after 
Christmas,  the  merchant  importer  became 
bankrupt:  Held,  that  there  was  no  lien 
on  the  goods  for  the  wharfage,  dec,  as 
against  A.  CrtnaiAay  v.  Homfioy,  M.  1 
O.4.  50 


t.  A  shipwri^t  has  a  lien  upon  a  ship  for 
repairs.  FiwdUta  v.  liMar,  H.  1  and  S 
O.4.  941 

Z,  The  plaintifi;  afler  judgment  raeovered, 
settled  the  action  with  the  definiidant,and 
employed  a  new  attorney  to  enter  up  satis- 
faction on  the  record:  HeU,  tlial  the  de- 
fendant was  entitled  to  be  dischaiged  ont 
of  custody,  although  the  lien  of  the  plain- 
tiff's attorn^  on  the  costs  had  not  been 
satisfied,    ifarr  r.  AfnO,  E.  S  G.  4.   466 

LDUTATION. 
A  copyhold  was  surrendered  to  the  use  of 
husband  and  wife*  for  their  natural  lives 
and  the  life  of  the  longer  liver  of  them, 
and  from  and  after  iIm  decease  of  the 
survivor  of  them,  to  the  right  heirs  of 
the  survivor  for  ever:  Held,  that  the 
husband  and  wife  took  a  vested  estate, 
not  only  for  their  joint  lives,  but  also  for 
the  life  of  the  survivor,  with  a  contingent 
remainder  in  fee  to  the  survivor.  Doe 
dem.  Dormer  v.  WiUon,  H.  1  and  S  6. 4. 

803 

LIMITATIONS,  STATUTE  OF. 
A  party,  on  being  asked  for  the  payment 
of  his  attomey^s  bill,  admitted  that  there 
had  been  such  a  bill;  but.  stated,  that  it 
had  been  paid  to  the  deceaised  partner  of 
the  attorney,  who  had  retained  the  amount 
out  of  a  floating  balance  in  his  hand& 
QuKre,  whether,  in  order  to  take  the  case 
out  of  the  statute  of  limitations,  evidence 
is  admissible  to  show  that  the  bill  had 
never  in  fact  been  paid  in  this  manner. 

Semble,  that  such  evidence  is  admissi- 
ble, if  at  all,  only  where  the  defendant 
states  the  debt  to  be  discharged  by  par- 
ticular means,  to  which  he  refers  with 
Srecision,  and  where  he  has  designated 
le  time  and  mode,  so  strictly,  that  it  is 
impossible  it  could  be  discharged  in  anv 
other  manner  than  that  specified  Beak 
Y.I9md,T.tQ.4.  668 

LORD^  ACT. 
Notice  under  88  G.  8,  c  88,  must  be  given 
to  a  creditor  fourteen  clear  dAys,  exclusive 
both  of  the  day  of  service  and  that  of  pre- 
senting the  petitioiu  Zouek  r.  Ea^eev, 
E.8G.4.  688 


MANDAMUa 

!•  The  Court  of  K.  .B.  have  no  jurisdiction 
to  grant  a  mandamus  to  magistrates  to 
make  an  order  of  maintenance  on  a  par- 
ticular parish.  T%e  Kimg  y.  T%e  JmeUeee 
e/AftdU8be«,H.  land8Q.4.  888 

8.  A  mandamus  to  the  mayor  of  If.  to  con- 
vene a  meeting,  to  proceed  to  an  election, 
in  order  to  &1  up  five  vacancies  in  a 
select  body,  consisting  of  fifteen  chief 
burgesses.  Return  by  him,  after  stating 
objections  to  the  title  of  several  of  the 
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remaining  bnrgesses,  thst  tliere  wtrt  not 
within  the  boroagh  eight  legally  elected 
chief  burgesses  by  whom  the  election  of 
others  cookl  be  made;  and  that,  for  the 
aereral  reasons  before  mentioned,  he 
conM  not  proceed  to  such  election:  Held, 
insniBcient  return,  and  peremptory  man- 
damus awarded.  T%e  Kxng  ▼•  The  Mayor 
0fMmmmiik,  E.  S  O.  4.  &6 

MARKET. 

A  prescription  for  toll  of  com  brought  into 
a  toumj  to  be  sold  on  a  market  day  there, 
whereof  any  part  is  pitched  within  the 
mmrhei  for  sale,  and  wnich  shall  be  there 

'  BoM,  is  bad,  inasmuch  as  there  cannot  be 
any  toil  in  respect  of  goods  not  actually 
brought  into  the  market  WeU»  ▼.  iSka, 
T.  S  0. 4.  659 

MAflTER  AND  SERVANT. 

Where  defendant's  servant  wantonly,  and 
■ot  in  order  to  execute  his  master's  orders, 
strikes  the  plaintiff's  horses,  and  thereby 
produces  the  accident,  his  master  is  not 
ttable ;  but  where,  in  the  course  of  his 
employment,  he  so  strikes,  though  injudi- 
ciously, his  matter  is  liable.  OUfft  r.  AU- 
««,  T.  S  G,  4.  590 

MISTRIAL. 

The  record/  in  a  case  of  ff  lony  at  the  quar- 
ter sessions,  after  staUng  the  indictment, 
plea  of  not  guil^,  and  verdict  of  guilty 
thereon, added, ''mat  because  it  appeared 
lo  the  Justices,  that  aAer  the  jury  had  re- 
tired sine  of  them  had  separated  from  his 
fellows,  and  conversed  respecting  his 
Terdictwith  a  stranger,  it  was  considered 
ttiat  the  verdict  was  bad;"  and  it  was 
therefore  quashed,  and  a  venire  de  novo 
awarded  to  the  next  sessions.  It  then 
proceeded  to  set  out  the  appearance  of 
the  parties  at  the  next  sessions,  and  the 
trial  and  conviction  by  the  second  jury; 
whereupon  all  and  singular  the  premises 
being  seen  and  considered,  judgment  was 
given,  dEc:  HeUf  upon  a  writ  of  error 
brought,  that  the  judgment  was  right 
i%e  King  y.  Fowkr  aid  Sextan,  H.  1  and 
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NAVKATIOIf  LAWS. 

The  importation  of  goods  Jrom  America,  in 

a  vessel  American  bault,  though  owned 

by  British  su^ects,  is  not  legalized  by  49 

a9,c.59.    CanuMly.Jbine»,K.9Q.i. 

4M 

NEWSPAPER,  EDITOR  OF. 
See  Linaiv  9.    ConrasFry  L 

NOTICE. 
See  Loan's  Act. 


PARTNERS. 
I.  fa  assumpsit,  by  one  of  two  surviving 
pertneri,  the  fact  of  the  plaintiff's  being 


surviving  partner  must  be  stated  in  the 
declaration ;  and,  therefore,  a  count  for 
goods  sold  bvhim  to  the  defendant,  is 
not  supported  by  proof  that  the  goods 
were  sold  by  the  plaintiff  and  his  deceas- 
ed partner.    JeU  v.  Dougku,  E.  T.  9  G.  4. 

374 

S.  The  joint  owners  of  a  vessel  engaged  in 
the  whale  fisbenr,  may  sue  a  purchaser 
for  the  price  of  whale  oil,  although  the 
contract  of  sale  were  made  by  one  of  the 
part-owners,  and  the  purchaser  did  not 
know  that  other  persons  had  any  interest 
in  the  transaction.  Skumer  v.  iSitoe^,  E. 
9a4.  437 

9b  A  merchant  in  London  recommended 
consignments  to  a  merchant  abroad,  and 
it  was  agreed,  that  the  commission  on  all 
sales  of  goods  recommended  by  one 
house  to  the  other  should  be  equally  di- 
vided, without  allowing  anydednctioD  for 
expenses:  HeU  that  this  was  a  participa- 
tion in  profit,  and  constituted  a  partner- 
ship between  the  parties  quod  hoc  Cheep 
V.  Crmmond,  T.  9  0. 4.  663 

FORT  CHARGEa 
See  FauesT,  1. 

PATENT. 
A  patent  for  improvements  in  the  construc- 
tion of  ships'  anchors,  windlaases,  and 
chain-cables,  cannot  be  supprnted  luUess 
there  is  novelty  in  eack  invention ;  and 
therefore,  where  it  turned  out  that  there 
was  no  novels  in  the  coBstructiou  of  the 
anchors,  it  was  held,  that  the  patent  was 
wholly  void.  Snmim  y.  Bmekee,  T.  %  Q. 
4.  641 

PAYMENT. 
A  policy  delivered  to  an  insurance  broker 
for  the  purpose  of  settling  a  loss,  is  ad- 
justed by  the  underwriter,  payable  at  a 
month.  The  broker  charges  the  under- 
writer in  accotmt  for  the  loss,  and  trans- 
mits to  the  assured  an  account,  in  which 
he  states  himself  to  be  debtor  for  the 
amount  of  the  loss;  and  for  the  balance 
of  that  account  the  assured  draws  a  bill 
upon  the  broker,  which  the  latter  accepts 
but  does  not  pay.  The  underwriter's 
name  never  having  been  struck  off  the 
policy,  it  was  held  thaf  he  was  not  dis- 
charged. Bueeeay.B(mglejf,E.%G,^  995 

PLEADING. 

1.  The  court  will  not  take  ludidal  notice 
of  the  local  situation  and  distances  of  the 
different  places  in  the  counties  of  Eng- 
land from  each  other;  and  therefore 
where  a  return  to  an  habeas  corpus 
stated  that  the  prisoner  was  found  on 
board  a  vessel,  discovered  within  eight 
leagues  of  that  part  of  the  coast  of  G.  B. 
called  Suffolk,  to  wit,  within  eight  leagues 
of  O.,  in  that  county,  it  was  held  not  to 
be  averred  with  sufficient  certainty,  that 
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the  vessel  was  not  within  four  leagues 
of  the  coast  of  6.  B.,  between  the  North 
Foreland  id  Kent,  and  Beachy  Head 
in  Sussex.  JkybePs  owe,  H.  1  and  8  G.  4. 

243 

2.  A  covenant  Ij  a  lessor  to  supply  the 

Premises  demised,  (which  were  two 
ouses,)  with  a  sufficient  quantity  of  good 
water,  at  a  rate  therein  mentioned  for 
each  house,  is  a  covenant  that  runs  with 
the  land,  and  for  the  breach  of  which  the 
assignee  of  the  lessee  may  maintain  an 
action  against  the  reversioner.  Jourdain 
V.  Wihon,  H.  1  and  2  G.  4.  266 

3.  Declaration  in  assumpsit,  charging  that 
rhe  defendant  was  indebted  to  &e  plain* 
tifi*  in  five  hundred  quarts  of  wheat  for 
tolls,  without  stating  any  value,  is  bad 
upon  special  demurrer.  The  Mayor  of 
Reading  v.  Clarke,  H.  I  and  2  G.  4.    268 

4.  The  record  in  a  case  of  felony  at  the 
quarter  sessions,  aAer  stating  the  indict- 
ment, plea  of  not  guilty,  and  verdict  of 
guilty  thereon,  added,  that  because  it  ap- 
peared to  the  justices,  that  aAer  the  jury 
had  retired,  one  of  the.m  had  separated 
from  his  fellows,  and  conversed  respect- 
ing his  verdict  with  a  stranger;  it  was 
considered  that  the  verdict  was  bad,  and 
it  was  therefore  quashed,  and  a  venire  de 
novo  awarded  to  the  next  sessions.  It 
then  proceeded  to  set  out  the  appearance 
of  the  parties  at  the  next  sessions,  and 
the  trial  and  conviction  by  the  second 
jury;  whereupon  all  and  singular  the 
premises  being  seen  and  considered,  judg- 
ment was  given,  4bc :  Held,  upon  a  writ 
of  error  brought  that  the  judgment  was 
right.  Bex  v.  Bowkr  and  Sexton,  H.  1 
and  2  G.  4.  273 

5.  Where  a  return  to  a  habeas  corpus  stated 
that  a  vessel,  with  smuggled  goods  on 
bo^rd,  was  found  at  the  fish-market,  with- 
in the  limits  of  the  ancient  town  of  Rye : 
Held,  that  it  did  not  come  within  the  24 
G.  3,  sess.  2,  c  47,  s.  1,  by  which,  if  a 
vessel  be  found  at  anchor,  or  hovering 
within  the  limits  of  any  of  the  ports  of 
this  kingdom,  or  within  four  leagues  of 
the  coast  thereof  with  smuggled  goods 
on  board,  she  becomes,  liable  to  forfeit- 
ure.  Souden's  eaee,  H.  1  and  2  G.  4.    294 

6.  Where  the  return  to  a  habeas  corpus 
stated  that  an  English  seaman  being 
found  on  board  a  ship  liable  to  forfeiture 
under  45  G.  4,  c.  121,  s.  1,  was  carried 
before  a  magistrate,  and  upon  due  proof, 
as  by  the  statute  in  that  case  made  and 

Provided  is  required,  was  committed,  4cc. : 
(eld,  that  this  was  insufficient;  and  that 
it  was  necessary  to  stale  distinctly  what 
proof  was  given,  in  order  that  the  court 
might  see  whether  it  was  the  due  proof 
required  by  the  7th  section  of  the  act 
Naah'e  case,  H.  1  and  2  G.  4^  295 

7.  Where  an  information  alleged,  that  a 
libel  was  published  of  and  concerning 


the  government  of  the  countiy,  and  the 
libel  did  not,  in  express  terms,  charge  the 
acts  to  have  been  done  by  the  govern- 
ment or  its  order,  the  court  are  to  take 
the  whole  libel  together,  to  interpret  it  in 
the  way  in  which  ordinary  persons  would 
understand  it,  and  to  judge  irom  the  whole 
tenor  of  it,  whether  it  be  written  of  and 
concerning  the  government;  «nd  the 
court  having  come  to  this  conclusion, 
such  an  information  was  held  good  aAer 
verdict,  although  the  record  did  not  con- 
tain any  averment  of  e*xtrinsic  facts,  in 
order  to  show  that  the  libel  was  written 
of  and  concerning  the  government.  Rex, 
V.  Burdett,  Bart.  H.  I  and  2  G.  4.  314 
Where  the  information  alleged,  that  the 
defendant  intending  to  cause  it  to  be  be- 
lieved, that  divers  subjects  of  our  lord 
the  king  had  been  inhumanly  killed  by 
eertam  troops  of  our  lord  the*  king,  pub- 
lished a  libel  of  and  concerning  the  mid 
troops ;  and  the  only  innuendo  in  the  libel 
was  applied  to  the  word  dragoons,  mean- 
ing the  said  troops  of  our  said  lord  the 
king,  and  meaning  thereby,  that  divers 
liege  subjects  of  our  lord  the  king  had 
been  inhumanly  cut  down  and  killed  by 
the  said  troops  of  our  said  lord  the  king  : 
He^  aAer  verdict,  that  this  was  suf- 
ficiently certain,  without  defining  what 
particular  troops  were  meant.  IImL 

8.  In  assumpsit,  by  the  provisional  assignee 
of  a  bankrupt,  defendant  pleaded  the 
general  issue :  Held,  that  the  fhct  of  the 
bankrupt's  estate  having  been  assigned 
by  the  provisional  assignee  to  the  new 
assignees,  between  the  time  of  issuing 
the  latitat  and  the  delivery  of"  the  decla- 
ration, is  no  ground  of  nonsuit  upon  a 
plea  of  non-assumpsit.  Qtuere,  whether 
It  would  have  been  an  answer  to  the  ac- 
tion, if  specially  pleaded  t  Page  v.  Bauer* 
E.  2  G.  4.  345 

9.  In  assumpsit  by  one  of  two  surviving 
partners.  The  fact  of  the  plaintifi''8 
being  surviving  partner  must  be  stated 
in  the  declaration ;  and  therefore  a  count 
for  goods  sold  by  him  to  the  defendant 
is  not  supported  by  proof  that  the  goods 
were  sold  by  the  plaintifi*  and  his  de- 
ceased partner.  JeU  v.  Douglae,  E.  2  G. 
4.  374 

10.  Declaration  stated,  that  defendant  bar- 
gained for  aod  bought  of  plaintififs  a  quan- 
tity of  E.  I.  rice,  according  to  the  conditions 
of  sale  of  the  E.  I.  Company,  to  be  put  up 
at  the  next  E.  L  Company's  sale  by  the 
proprietors,  if  required,  at  a  certain  price, 
there  mentioned.  The  proof  was,  that 
the  rice  was  s<rfd  per  sample.  This  is 
no  variance  \  the  words  "  per  sample"  not 
being  matter  of  description,  but  a  collate* 
ral  engagement  that  the  goods  sold  shall 
correspond  with  the  sample.  Parker  v. 
Pabner,  E.  2  G.  4.  38? 

11.  Husband  and  wife  lived  separate  U|i4^ 
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a  deed,  by  vrhich  he  stipulated  that  his 
wife  should  enjoy,  as  her  separate  and 
distinct  property,  all  effects,  6cc.  which 
she  might  acquire,  or  which  by  any  gift, 
grant,  dcc^  or  representation,  she,  or  he 
in  her  right,  might  be  entitled  to ;  and 
that  he  would  not  do  any  act  to  impede 
the  operation  of  that  deed,  but  would  ratify 
all  lawful  or  equitable  proceedings  to  be 
brought  in  his  or  their  names,  for  re- 
covering such  real  and  personal  estates ; 
and  the  wife  having,  as  executrix  of  R.  M^ 
commenced  an  action  on  a  promissory 
note  against  defendants  in  the  names  of 
her  husband  and  herself,  the  husband  re- 
leased the  debt,  which  release  was 
pleaded  puis  darrien  continuance.  The 
court,  on  application,  ordered  such  plea 
to  be  taken  off  the  record,  and  the  release 
to  bo  given  up  to  be  cancelled.  Lmeii  v. 
Newman,  E.  2  G.  4.  419 

\  t.  In  assumpsit,  for  not  indemnifying 
plaintiff,  in  consequence  of  his  having 
become  bail  for  A.  In  an  action  at  the 
suit  of  B.,  it  was  stated  that  B.,  in 
Micha<elmas  term  58  G.  3,  recovered 
against  plaintiff.  The  judgment  given 
in  evidence  was  in  Hilary  term :  Held, 
that  this  was  no  variance,  inasmuch  as 
this  was  not  matter  of  description,  but 
an  allegation  in  substance  that  the  judg- 
ment had  been  obtained  before  the  com- 
mencement of  the  action.  Phiiiips  v. 
Shaw,  E.  2  G,  4.  43A 

iX  The  joint  owners  of  a  vessel  engaged 
in  the  whale  fishery  may  sue  a  purchaser 
for  the  price  of  whale  oil,  although  the 
contract  of  sale  were  made  by  one  of  the 
part-owners,  and  the  purchaser  did  not 
know  that  other  persons  had  any  interest 
in  the  transaction.  Skinner  v.  Stocks,  E. 
2  G  4.  437 

i  i.  A  prescription  for  toll  of  com  brought 
into  a  town  to  be  sold  on  a  market  Sslj 
there,  whereof  any  part  is  pitched  within 
the  market  for  sale,  and  which  shall  be 
there  sold,  is  bad,  inasmuch  as  there  can- 
not be  any  toll  in  respect  of  goods  not 
actually  brought  into  the  market  Weilt 
V.  Miles,  T.  2  G.  4.  659 

5.  Where  the  plaintiffs  hired  a  chariot  for 
the  day,  appointed  the  coachman,  and 
famished  the  horses:  Held,  that  they  were 
properly  described  as  owners  and  pro- 
prietors of  it,  in  a  declaration  against 
a  defendant  for  an  accident  arising  from 
his  servant's  negligence  in  driving  against 
the  chariot. 

Held,  also,  that  where  defendant's  ser- 
vant wantonly,  and  not  in  order  to  execute 
his  master's  orders,  strikes  the  plaintiff's 
horses,  and  thereby  produces  the  acci- 
dent, his  master  is  not  liable ;  but  where, 
in  the  course  of  his  employment,  he  so 
strikes,  although  injudiciously,  his  mas- 
ter is  liable.     Croft  v.  Alison,  T,  i  G.  4, 

590 


16.  Declaration  for  a  libel  published  m  a 
newspaper.  Plea,  that  the  libel  was 
originally  published  in  the  H.  Journal  by 
I.  8.;  and  that,  at  the  time  of  publication 
by  the  defendant,  it  was  stated  in  such 
publication  that  it  was  copied  from  that 
newspaper;  and  that,  pursuant  to  statute 
38  G.  3  c.  78, 1.  &  had  made  an  affidav  it 
that  he  was  the  publisher  of  the  H.  Jour- 
nal and  still  remained  so  at  the  time  of 
publication  of  the  libel :  Held,  that  thi^i 
plea  was  bad,  inasmuch  as  the  publica-  ' 
tion  by  the  defendant,  d^d  not  specify  by 
name  1. 8.  as  the  original  publisher  of  the 
libel,  but  only  named  the  journal. 

Sembk,  that  even  if  L  8.  had  been 
named  by  the  defendant  when  the  latter 
published  the  libel,  such  publication, 
being  of  written  slander,  could  not  have 
been  justified. 

Semblt,  also,  that  the  repetition  of  oral 
slander,  accompanied  by  a  declaration  . 
of  the  name  of  the  original  author,  can- 
not be  justified,  unless  such  repetition  be 
made  without  malice,  and  upon  a  fair 
and  justifiable  occasion. 

The  libel  stated  in  the  declaration  pur- 
ported to  be  a  speech  of  counsel  at  a  trial 
of  the  plaintiff  on  a  criminal  charge ;  and 
it  stated,  after  setting  out  the  speech,  that 
a  witness  was  called,  who  proved  all  that 
had  been  stated  by  counsel,  and  that  the 
defendant  was  immediately  after  that 
acquitted  upon  a  defect  in  proving  some 
matter  of  form.  The  plea  stated,  that  in 
fact  such  a  speech  was  made,  and  that 
the  witness  called,  proved  all  that  had 
been  so  stated;  but  it  did  not  set  out  the 
evidence,  or  justify  the  truth  of  the  charges 
made  in  the  counsel's  speech :  Held,  that 
such  plea  was  bad,  inasmuch  as  a  party 
could  not  be  justified  in  publishing  the 
result  of  evidence  given  in  a  court  of 
justice,  but  must  state  the  evidence  itself. 
LewUy.  Walter,  T.  2  G.  4.  605 

17.  In  a  plea  by  the  inhabitants  of  a  county, 
that  the  inhabitants  of  a  particular  town- 
ship have  immemorialfy  repaired  the 
highway  at  the  end  of  a  county  bridge 
situate  within  the  township,  it  is  not  ne- 
cessary to  state  any  consideration  for 
such  prescription.  Rex  v.  The  Inhabit- 
ants  of  West  Riding,  T.  2  G.  4.  623 

18.  A  plea  of  foreign  attachment  stated  the 
custom  to  be,  that  if  the  plaintiff  in  the 

'  Mayor's  Court  allege  that  any  other  per- 
son or  persons  owes  or  owe  to  the  then 
defendants  any  money  that  may  be  at- 
tached, and  that  the  plaintiff  below  al- 
leged, that  he  and  another  person  owed 
to  the  defendant  below  a  cenain  sum  of 
money :  Held,  that  such  plea  is  bad,  in- 
asmuch as  the  person  owing  the  money 
to  the  defendant  must,  within  the  custom 
as  pleaded,  be  a  different  person  from 
the  plaintiff. 

Qusere,  whether  a  custom  for  a  party  to 
3L2 
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attach  muney  in  the  hands  of  himself  and 
partner,  could  be  snpported.  Noneil  v. 
HuUett,T.aG.4,  646 

19.  Declaration  stated,  that  plaintiff  had  co- 
habited with  defendant  as  his  mistress, 
and  that  it  was  agreed  that  no  farther 
immoral  connexion  should  take  place 
between  them,  and  that  defendant  smmld 
allow  her  an  annai^,  as  long  as  she 
should  coniinne  of  good  andTirtoous  life 
and  demeanour;  and  thereupon,  in  con- 
sideration of  the  premises,  and  that  the 
plaintiff  would  giye  up  the  annoity,  de- 
fendant promised  to  pay  as  much  as  the 
annuity  was  reasonaUy  worth :  Held,  bad 
npon  general  demurrer.  Bemtingion  ▼. 
WaUU,T,%Q.4,  660 

W.  Declaration  in  debt  for  tithes  under  S 
and  8  Edw.  6,  c  18  s.  1,  omitting  to  state 
that  the  tithes  had  been  yielded  and  paid, 
and  of  right  ou^t  Id  have  been  paid 
within  for^  years  next  before  the  passing 
of  the  act  is  bad  even  aAer  verdict  Butt 
Y.Hmimr«l,T.%Q.l.  666 

POOR. 

I.  A  select  yestij  for  the  management  of 
the  parish  affairs  existing  by  ancient 
custom,  cannot  elect  another  select  vestry 
for  the  management  of  the  poor  within 
the  59  O.  8,  c  IS.  7%€  King  v.  Woodman 
and  Othen,  E.  2  G.  4.  607 

S.  Where  a  pauper,  legally  settled  in  the 
parish  of  A.,  having  met  with  a  severe 
•  accident  in  the  parish  of  B.,  was  carried 
into  an  adjacant  parish  to  be  cured,  and 
remained  there  for  a  long  period  of  time: 
Hddy  that  he  was  to  be  considered  as 
casual  poor  in  the  parish  of  C,  and  was 
irremovable ;  and  that  an  order  of  re- 
moval to  An  suspended,  under  the  powers 
of  85  G.  8,  c.  101,  and  a  subsequent 
order  on  the  overseers  of  A.  to  pay  the 
intermediate  charges  incurred  by  the 
parish  of  Cn  were  invalid.  The  King  v. 
The  Inhabitants  of  St.  Lawrence^  IamBow, 
T.  S  G.  4.  660 

PRACTICE. 
See  Juav. 
1.  Where  the  emplojrment  of  an  attorney  is 
so  connected  with  his  professional  charac- 
ter, as  to  afford  a  presumption  that  his 
emplojrment  was  in  consequence  of  that 
character;  the  court  will  interfere  in  a 
summary  way  to  compel  him  faithfullv 
to  execute  the  trust  reposed  in  him ;  and, 
therefore,  where  an  attorney  was  en0 
ployed  by  A.,  to  collect  and  get  in  the 
effects  due  to  him  as  administrator  of 
another  person,  the  court  compelled  the 
attorney  to  render  an  account  to  the  ex- 
ecutors of  A.  of  the  moneys,  dtc.  received 
by  him,  although  he  had  never  been  en^- 
ployed  by  A.  or  his  executors  to  conduct 
any  suit  in  law  or  equity  on  his  or  their 
behalf.  Aitkin,  In  the  Matter  of  the  Ex- 
eeutan  of  M.  1  0. 4.  47 


3.  An  attorney  in  custody  for  debt  loses  hit 
privilege,  and  may  be  detained  upor 
mesne,  process,  ByAst  v.  Y^ilton,  GtnLoae 
Ac.  M.  1  G.  4.  88 

3.  An  agent  employed  to  take  out  an  at- 
torney's annual  certificate,  having  ne- 
glected so  to  do,  and  the  attorney  having 
from  ignorance  <^  the  <act  continued  to 
practise,  the  court  will  only  allow  him  to 
be  readmitted  npon  payment  of  the 
arrears,  and  a  fine.  Ex  parte  heaerofi, 
M.  1  G.  4.  90 

4.  The  bail  to  the  sheriff  are  discharged  by 
the  defendant's  giving  a  cognovit  for  pay- 
ment of  debt  anil  costs.  Farmer  v.  That- 
Anf,  M.  1  G.  4.  91 

6.  Tiiis  court  will  set  aside  a  judgment 
founded  on  an  usurious  security  without 
compelling  the  defendant  to  pay  the 
principal  and  interest  RoherU  v.  Gq^, 
M.  1  G.  4.  98 

6.  Defendant  having  pleaded  in  abatement, 
that  four  others  were  jointly  liable  with 
himself,  the  plaintiff  applied  to  the  de- 
lendant's  attorney  to  give  the  places  of 
residence,  and  additions  of  those  persons, 
which  he  refused,  unless  the  action  were 
discontinued.  Under  these  cironmstan- 
ces,  the  court  made  a  rule  absolute  for 
the  defendant  to  deliver  such  particulars, 
or  in  default  thereof,  for  setting  aside  the 
plea.  ThwAr  and  Othen  v.  Harrie,  M.  I 
G.4.  93 

7.  A  court  of  general  jail  delivery  has  the 
power  to  make  an  order  to  prohibit  the 
publication  of  the  proceedings  pending  a 
trial  likely  to  continue  for  several  succes- 
sive days,  and  to  pimish  disobedience  to 
such  order  by  fine. 

Service  of  an  order  of  such  court,  call- 
ing upon  the  editor  of  a  newspaper  ^  to 
answer  for  contemptuously  publishing 
such  proceedings,"  at  the  office  at  which 
the  newspaper  was  published,  is  good 
service  withm  the  88  G.  8,  c.  78  s.  IS.; 
and  the  editor  not  having  appeared,  the 
fine  was  held  to  be  property  imposed  upon 
him  in  his  absence.  The  King  Y.Ckment, 
H.  1  and  2  G.  4.  818 

8.  The  proceedings  m  an  acnon  on  the  bail 
bond  having  been  stayed,  the  defendant 
pleaded  to  the  original  action,  the  gene- 
ral issue,  and  subsequently  a  plea  of 
bankruptcy,  puis  darrein  continuance. 
There  being  no  afiidavit,  that  the  appli- 
cation to  stay  the  proceedings  was  made 
on  the  part  of  the  bail,  the  court  now  set 
aside  the  latter  plea,  and  restrained  the 
defendant  to  his  plea  of  general  issue,  on 
the  ground,  that  when  the  proceedings 
were  stayed  in  the  action  on  the  bsjl 
bond,  it  was  intended,  that  the  defendant 
should  only  question  the  validity  of  the 
original  debt.  Dowmn  v.  Xm,  H.  1  and 
8  G.  4.  849 
The  record  in  a  case  of  felony  at  the 
quarter  sessions,  after  stating  the  indicd- 
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ment,  plea  of  not  gniltjr,  and  verdict  of 
gmlty  thereon,  added,*' that  because  it 
appeared  to  the  justices,  that  after  the 
jury  had  retired,  one  of  them  had  separalea 
from  his  fellows,  and  conversed  respect- 
ing his  verdict  with  a  stranger,  it  was 
considered  that  the  verdict  was  bad;" 
-  and  it  was  therefore  quashed,  and  a  venire 
de  novo  awarded  to  the  next  sessions. 
It  then  proceeded  to  set  out  the  appear- 
ance of  the  parties  at  the  next  sessions, 
and  the  trial  and  conviction  by  the  second 
jury;  whereupon  all  and  singular  the 
premises  being  seen  and  considered, 
judgment  was  given,  dec.:  Held,  upon  a 
writ  of  error  brought,  that  the  judgment 
was  right  Hk  King  r.Fmokrmui  Sexton, 
H.  1  and  S  O.  4.  873 

10.  Where  the  return  to  a  writ  of  latitat 
stated  that  the  defendant  was  insane,  and 
could  not  be  removed  without  great  dan- 
ger, and  eonUnued  m  till  the  rehum  of  the 
writ,  the  court,  refused  an  attachment 
against  the  sheriiH  Cmeenah  y,  Collett, 
H.  1  and  t  O.  4.  S80 

11.  A  writ  returnable  on  a  dies  non  is  alto- 
gether void,  and  cannot  her  amended  by 
the  court  KenwoHky  r^Pqtpiat,  H.  1 
and  8  a  4.  888 

15.  The  notice  required  by  18  0. 8,  e.  18,  s. 
6,  for  removing  an  order  of  justices  by 
certiorari,  must  state  on  the  face  of  it  the 
name  of  the  party  applying  for  the  writ 
The  JTtrtf  V.  the  Juetieee  ofLaneaekire  H. 
land8G.4.  889 

18.  The  court  will  not  compel  the  vestry 
clerk  of  a  parish  to  produce,  and  pemut 
copies  to  be  taken  of,  documents  from  the 
parish  chest  in  his  custody,  for  any  other 
than  parochial  purposes.  Jfoyv.deyfine, 
H.  1  and  8  0. 4.  801 

14.  Where  a  defendant  was  convicted  of  a 
libel,  which,  on  the  ^kce  of  it,  purported 
to  have  been  written  in  consequence  of 
bis  having  read  a  statement  of  facts  in 
diiferent  newspapers,  an  affidavit  that  he 
did  read  such  statements  in  such  news- 
papers may  be  received  in  Blitigation  of 
punishment;  but  an  affidavit  that  the  facts 
contained  in  those  statements  were  true. 
Is  not  admissible.  TAe  King  v.  Burdett, 
H.  1  and  8  O.  4.  814 

16.  A  judge  at  nisi  prius  has  the  power  of 
fining  a  defendant  for  a  contempt  com- 
mitt^  by  him  in  the  course  of  addressiiig 
the  jury.  The  King  v.  Damean,  H.  1  and 
8  0. 4.  839 

16.  The  court  may  order  a  verdict  to  be 
entered  for  the  plaintiff,  when  the  cause 
was  undefended  at  nisi  prius,  and  the 
judge  directed  a  nonsuit,  with  liberty 
to  the  plaintiff  to  move  to  enter  a  verdict 
7\readker  v.  Hinton,  E.  8  G.  4^  418 

17.  Husband  and  wife  lived  separate  under 
a  deed,  by  which  he  stipulated  that  his 
wife  should  enjoy,  as  her  separate  and 
distinct  proper^,  all  effects,  dtc  which 


she  might  acquire,  or  which  by  any  giA, 
grant,  Skc,  or  representation,  she,  or  he 
in  her  right,  might  be  entitled  to;  and 
that  he  would  not  do  any  act  to  impede 
the  operation  of  that  deed,  but  would 
ratify  all  lawful  or  equitable  proceedings 
to  be  brought  in  his  or  their  names,  for 
recovering  such  real  and  personal  estates ; 
and  the  wife  having,  as  executrix  of  R. 
Mn  commenced  an  action  on  a  promis- 
sorv  note  against  defendants,  in  the  names 
of  her  husband  and  heicel^  the  husband 
released  the  debt;  which  release  was 
pleaded  puis  darrien  continuance.  The 
court  on  application,  ordered  such  plea 
to  be  taken  off  the  record,  and  the  release 
to  be  given  up  to  be  cancelled,  bmek  v. 
Neunnan,  E.  8  G.  4.  419 

18.  The  plaintifi;  after  judgment  recovered, 
settled  the  action  with  the  defendant,  and 
employed  a  new  attorney  to  enter  up  satis- 
faction on  the  record:  Held,  that  the  de- 
fendant was  entitled  to  be  discharged  out 
of  custody,  although  the  lien  of  the  plain- 
tiff's attorney  on  the  costs  had  not  been 
satisfied.    Jlforr  v.  iSmtiA,  E.  8  G.  4.    466 

19.  Notice  under  82  G.  8,  c  28,  must  be  given 
to  a  creditor  fourteen  clear  davs,  exclusive 
both  of  the  day  of  service  and  that  of  pre- 
senting the  petition.  Zoueh  v.  Bmpeey, 
E.  T.  8  G.  4.  528 

80.  Plaintiff  in  an  inferior  court,  from  which 
a  cause  is  removed  by  habeas  corpus, 
and  a  rule  for  better  bail  given,  is  not  en- 
titled to  a  procedendo,  after  render  of  de- 
fendant and  notice  of  such  render,  al- 
though the  render  be  made  after  the  day 
on  which  the  rule  for  better  ImuI  expires. 
Joknmmv.  Walker,  1&.  2  G.^.  685 

81.  An  arrest  of  a  party,  described  in  a  tes- 
tatum special  capias,  and  in  the  affidavit 
to  hold  to  bail,  by  the  initials  of  his 
Christian  name  only,  is  irregular.  JScy- 
noldi  V.  Haukin,E.  8  G.  4.  536 

88.  An  alias  scire  facias  issued  against  bail 
must  be  left  at  the  sheriff's  office  four 
days,  exclusive  both  of  the  day  of  lodging 
it  and  the  day  of  the  return.  Wilean  v. 
Farr,  E.  8  G.  4.  537 

88.  Delivery  of  declaration  in  ejectment  to 
an  agent  of  tenant  in  possession,  who  re- 
sided abroad,  is  sufficient  to  entitle  the 
plaintiff  to  judgment  against  the  casual 
ejector.    Doe  v.  Roe,  T.  8  G.  4.  668 

84.  An  insolvent  debtor  having  petitioned 
the  insolvent  court  to  be  discharged 
under  the  act,  a  creditor  gave  notice  of 
his  intention  to  oppose  him,  on  the  ground 
that  the  debt  was  fraudulently  contracted. 
To  induce  the  latter  to  withdraw  his  op- 
position, the  insolvent  agreed  to  execute 
within  three  days  after  his  discharge,  a 
warrant  of  attorney  for  the  debt,  and,  in 
the  mean  time,  to  give  a  promissory  note 
of  a  third  person  for  the  amount,  which 
was  to  be  delivered  up  on  the  execution 
of  the  warrant  of  attorney.    The  insol* 
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vent  was'  discharged,  and  the  warrant  of 
attorney  was  executed  on  the  delivery  up 
of  the  note.  The  court  set  aside  the 
warrant  of  attorney,  and  the  judgment 
entered  up  thereon,  on  the  ground  that 
the  agreement  to  which  they  were  (bunded 
was  contrary  to  the  policy  of  the  insolvent 
act,  inasmuch  as  it  enabled  the  creditor 
to  take  to  himself  a  large  portion  of  the 
future  effects,  which  the  legislature  in- 
tended to  be  distributed  among  all  the 
creditors.    Jaekum  v.  Awiaon,  T.  S  6. 4. 

691 

PROMISSORY  NOTE. 

1.  A  promissory  note  for  the  payment  of 

.  80A,  at  three  months  after  date,  with  inr 
terest  from  the  date,  requires  a  stamp 
applicable  to  a  note  not  exceeding  30l 
Pru€$9inf  V.  Ing,  H.  1  and  3  G.  4.       804 

%.  A  promissory  note,  payable  two  months 
after  sight,  requires  a  stamp  appropriated 

.  to  a  note,  payable  more  than  sixty  days 
after  sight,  or  two  months  after  date, 
date  and  sight  not  being  in  this  case 
synonymous.  Sturdy  v.  Htndenon,  T.  S 
G.  4.  592 

8.  Where  a  note  stated  that  J.  8.  promised 
to  pay  to  A.  B.,  or  order,  a  certain  sum, 
and  was  signed  J.  8.  or  else  J.  G.:  Hdd^ 
that  this  was  not  a  promissory  note  by  J. 
G.  within  the  statute  of  Anne,  Farria  v. 
Bond,  T.  S  G.  '  679 


RECTOR. 
See  Actio V  ov  tkx  Casi,  8. 

REMOVAL,  ORDP**.  o/. 
The  power  given  to  magistrates,  under  85 
G.  8  c.  101,  s.  3,  of  ordering  the  charges 
incurred  during  the  suspension  of  an 
order  of  removal,  to  be  paid  by  the  parish 
to  which  the  order  is  made,  is  confined 
to  two  cases  only,  viz.,  the  death  or  re- 
moval of  the  pauper;  and,  therefore, 
where  a  pauper,  during  the  suspension 
of  an  order  of  removal,  became  irremov- 
able in  consequence  of  an  estate  descend- 
ing to  him :  Held,  that  such  a  case  was  not 
within  the  act ;  and  that  the  pauper,  not 
having  been  removed,  no  oraer  for  the 
payment  of  any  charges  incurred  during 
the  suspension  of  the  original  order  of 
removal  could  be  made.  The  King  v. 
The  InkabitanU  of  Chagford,  H.  1  and  2 
G.  4.  235 


RULE8  OF  COURT. 
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SCIRE  FACIAS. 
Su  Pbactick,  33. 

SCOTCHMAN. 

Sec  SlTTLKXSirT 


SESSIONa 
Set  Appeal,  iroTicx  op,  1. 

1.  The  Court  of  K.  B.  has  no  jurisdictioii 
'  to  review  the  judgment  of  the  quarter 
sessions,  except  on  a  case  sent  up  for 
their  consideration ;  and,  therefore,  where 
the  sessions,  having  heard  the  wimesses 
on  one  side,  had  refused  to  hear  those  on 
the  other  side  in  an  appeal,  on  the  ground 
that  their  testimony  had  been  prefaced 
by  observations  on  the  part  of  the  ad- 
vocate contrary  to  their  usual  pracuce, 
the  court  refused  to  grant  a  mandamus 
to  rehear  the  appeaL  The  King  v.  The 
Justieee  of  Carnarvon,  M,  I  G.  4.  86 

3.  By  60  6.  3,  c  48,  s.  35,  it  is  provided, 
that  any  party  aggrieved  by  the  convic- 
tion under  that  act,  who  shall  enter  into 
a  recognisance  to  appear  at  the  next 
'sessions,  shall  be  at  Uberty  to  appeal  to 
such  sessions :  Held,  that  this  dispenses 
with  the  necessity  of  any  notice  of  ap- 
peal ;  and  that  if  the  party  duly  enter  into 
the  recognisance,  the  sessions  are  bound 
to  hear  the  appeal.  The  King  v.  The 
Jiulieee  of  Eseex,  H.  1  and  3  G.  4.       376 

8.  Where  by  charter,  the  magistrates  of  a 
borough,  which  was  a  county  of  itself, 
held  only  general  sessions  twice  a  year, 
and  not  quarter  sessions :  Hekl,  that  sin 
appeal  against  an  order  of  removal  might 
be  made  to  the  next  general  sessions  of 
the  peace  for  such  borough.  The  King  v. 
The  Judieee  of  Carmarthen,  H.  1  and  8 
G.  4.  391 

SETTLEMENT. 
By  Stat  59  G.  3,  c.  IS,  s.  83,  the  wife  and 
eight  unemancipated  children  of  a 
Scotchman,  who  has  not  acquired  any 
settlement  in  England,  must,  if  charge- 
able, be  sent,  by  a  pass,  along  with  the 
husband  to  Scotland,  and  cannot  be  re- 
moved to  the  maiden  settlement  of  the 
wife.  The  King  v.  The  inhalniants  of 
Leede,  E.  3  G.  4.  498 

SETTLEMENT— By  exeeuHng  an  Ofiee. 
Where  a  pauper  was  legally  sworn  as  a 
borsholder  at  a  court-leet,  and  after  ex 
ecuting  the  office  for  a  few  days,  was 
afterwards  irregularly,  by  two  magis- 
trates, discharged  from  executing  his 
office,  and  another  person  appointed,  but 
he  acquiesced  in  this,  and  did  not  in  fact 
afterwards  execute  the  office :  Held,  that 
this  was  not  executing  an  annual  office 
within  the  parish  so  as  to  confer  a  settle- 
ment The  Kingy  The  Inhabitania  of 
Holy  Croee,  Wes^ale,  T.  3  G.  4.  619 

SETTLEMENT— By  Apfreniieahip. 
By  an  indenture  of  apprenticeship  it  was 
stipulated,  that  the  master  should  provide 
meat,  itc.  during  the  term,  except  in  the 
winter  seasons,  when  the  ship  to  which 
the  apprentice  belonged  should  be  laid 
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by  unrigged ;  during  which  time  the  ap- 
prentice was  to  be  maintained  by  him- 
self or  friends,  the  master  paying:  a  com- 
pensation. Under  this  stipulation,  the 
apprentice,  during  the  winter,  resided 
with  his  parents  in  the  township  of  B.  for 
more  than  forty  days,  not  doing  any  work 
for  his  master  during  such  residence : 
Held,  that  this  was  not  a  residence  under 
the  indenture,  and  conferred  no  settle- 
ment. 7%e  King  v.  The  Inhabitant  of 
Brottm,  M.  1  G.  I.  84 

SETTLEMENT— By  Hiring  and  Service, 
A  pauper  having  hired  himself  without 
specifying  any  time,  entered  into  the 
service  the  day  before  New- Year's  Day, 
and  quitted  two  days  after  Christmas, 
receiving  his  full  wages :  that  being  the 
usual  time  that  servants  in  that  part  of 
the  country  go  into  and  leave  their  places. 
The  court  thought  that  this  was  a  contract 
which  had  arrived  at  its  termination  be- 
^Qre  the  expiration  of  a  year;  but  the 
sessions  having  expressly  found  it  to  be  a 
hiring  and  service  for  a  year,  the  court 
considered  themselves  as  bound  by  that 
finding.  T%e  King  v.  The  Inhabitants  of 
Tyrley,  T.  «  O.  4.  624 

SETTLEMENT— By  Renting  a  Tenement. 

A  pauper  having  hired  a  tenement  of  more 
than  lOiL  a  year,  resided  in  it  more  than 
forty  days  altogether,  but  only  thirty- 
eight  days  before  the  passing  of  the  59 
G.  3,  c.  .50 :  Hetdf  that  this  conferred  no 
settlement  The  King  v.  The  Inhabitants 
ofSt.Mary^Bme,T.2Q,^  681 

SHIP-OWNER. 
A  ship-owner  is  liable  for  necessary  repairs 
done  to  a  ship  by  the  master's  order,  and 
the  word  **  nece-ssary"  means  such  as  are 
fit  and  proper  for  the  vessel  upon  her 
voyage,  and  such  as  a  prudent  owner 
himself,  if  present,  would  order.  Webster 
Y.  Seekamp,  E.  2  G.  4.  852 


STAMP. 

1.  A  promissory  note  for  the  payment  of 
lOi:  at  three  months  after  date,  requires  a   1. 
stamp  applicable  to  a  note  not  exceeding 
80/L     Pruessing  v.  hig,  H.  1  and  2  G.  4. 

204 

2.  An  act  of  parliament  provided,  that  the  M. 
Canal  Company  should  not  take  any 
higher  or  greater  rate  of  tonnage  than 
should,  for  the  time  being,  be  taken  by 
the  B.  Canal  Company ;  and  the  latter, 
by  a  resolution  at  a  general  assembly, 
and  under  their  common  seal,  reduced 
their  tolls:  Held,  that  the  M.  Canal  Com- 
pany could  not  question  collaterally  the 
validity  of  such  resolution,  but  were 
bound  by  it. 

The  B.  Canal  Company's  act  directed, 
that  no  reduction  of  the  tolls  should  take 
place,  unless  assented  to  by  two-thirds 
VOL.  VI.  86 


of  the  proprietors ;  but  allowed  them  to 
vote  by  proxy,  a  form  for  which  instru- 
ment was  given  by  the  act.  Quasre, 
Whether  such  instrument  requires  to  be 
stamped.  The  Monmouth  Canal  Company 
V.  Kendall,  E.  2  G.  4.  453 

3.  A  promissory  note,  payable  two  months 
after  sights  requ>res  a  stamp  appropriated 
to  a  note  payable  more  than  sixty  days 
after  sight,  or  two  nionths  after  date, 
and  sight  not  being  in  ihis  case  synony- 
mous.    Sturdy  v.  Henderson,  T.  2  G.  4. 
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SURRENDER  OF  COPYHOLD. 
See  LiMiTATioir. 


TRESPASa 
Su  Costs,  1. 
In  trespass,  the  declaration  was  for  taking 
goods,  chattels,  and  effects:  Held,  that 
Uie  plaintiff  might  recover  the  value  of 
fixtures  under  these  words.  Pitt  v.  Shew, 
H.  1  and  2  G.  4.  206 

TITHES. 
Su  Plkadiito,  20. 

TOLL. 
See  Mamkbt. 

TROVER. 

An  exchequer  bill,  the  blank  m  which  was 
not  filled  up,  having  been  placed  for  sale 
in  the  hands  of  A.,  he,  instead  of  selling 
it,  deposited  it  at  his  banker's,  who  made 
him  advances  to  the  amount  of  its  value. 
It  was  held  by  three  justices,  Batlet,  J., 
dissentiente,  that  the  owner  of  the  exche- 
quer bill  could  not  maintain  trover 
against  the  bankers,  the  property  in  such 
exchequer  bill,  like  bank  notes  and  bills 
of  exchange  endorsed  in  blank,  passing 
by  deUvery.      Wookey  v.  Pole,  M.  1  G.  4. 
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VARIANCE. 

Declaration  stated,  that  defendant  bar- 
gained for  and  bought  of  plaintiffs  a  quan- 
tity of  E.L  rice,  according  to  the  conditions 
of  sale  of  the  E.  L  Company,  to  be  put  up 
at  the  next  E.  L  Company's  sale  by  the 
proprietors,  if  required,  at  a  certain  price, 
there  mentioned.  The  proof  was,  that 
besides  these  conditions,  the  rice  was 
sold  per  sample.  This  is  no  variance ; 
the  words  "  per  sample"  not  being  a 
description  of  the  commodity  sold,  but  a 
collateral  engagement  that  it  shall  be  of 
a  particular  quality.  Parker  v.  Palmer, 
E.  2  G.  4.  387 

In  assumpsit,  for  not  indemnifying 
plaintiff,  in  consequence  of  his  having 
become  bail  for  A.  in  an  action  at  the 
suit  of  B.,  it  was  stated    that  B.,  in 
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Michaelmas  term  68  G.  3,  recovered 
against  plaintiff.  The  judgment  given 
in  evidence  was  in  Hilary  term :  HeJdf 
that  this  was  no  variance,  inasmuch  as 
this  was  not  matter  of  description,  but 
an  allegation  in  substance  that  the  judg- 
ment had  been  obtained  before  the  com- 
mencement of  this  action.  PhU&ps  y. 
Shaw,  E.  9  G,  A.  485 

VENDOR  AND  VENDEE. 

1.  A  defendant  bargained  for  and  bought 
of  the  plaintiffs  a  quantity  of  E.  L  rice, 
per  sample.  The  rice  did  not  correspond 
with  the  sample ;  but  the  defendant,  after 
seeing  fresh  samples,  inferior  in  quality 
to  the  original  purchase-sample,  put  it 
up  at  the  E.  L  Compan3r's  sale,  at  a 
limited  price;  and  no  bidding  taking 
place  to  that  extent,  he  bought  it  in: 
lieldt  that  he  could  not  afterwards  repn- 

.  diate  the  contract.  Parker  v.  Palmer,  £. 
8  G.  4.  367 

2.  A  quantity  of  oats  having  been  consigned 
by  a  merchant  abroad,  to  be  sold  by  J. 
8.,  who  was  a  merchant  as  well  as  factor, 
he  placed  them  in  the  hands  of  A.,  acorn- 
factor,  as  a  security  for  advances  made 
by  him ;  but  the  oats  were  not  to  be  sold 
without  the  consent  of  J.  8.  They  re- 
mained in  A.'8  possession,  upon  these 
terms,  for  nine  months,  when  they  were 
transferred  to  A.  by  a  sale  at  the  market 
price.  No  money  actually  passed,  nor 
were  any  account  sales  rendered;  but  the 
amount  of  the  price  was  allowed  in  ac- 
count between  J.  8.  and  A.,  leaving  a 
balance  in  favour  of  the  latter:  Held,  Uiat 
this  was  in  substance  a  pledge,  and  not 
a  sale  by  the  factor;  and  that  no  property 
passed  to  A.,  although  the  jury  had  found 
It  to  be  a  bona  fide  transaction.  Kuekdn 
V.  miaon,  E.  2  G.  4.  443 

VESTRY. 

1.  The  court  will  not  compel  the  vestry 
clerk  of  a  parish  to  produce,  and  permit 
copies  to  be  taken  of  documents  from  the 
parish  chest  in  his  custody,  for  any  other 
tha^  parochial  purposes.  ilfayy.6tc>ynfie, 
H.  1  and  3  G.  4.  801 

8.  A  select  vestry  for  the  management  of 
the  parish  affiairs,  existing  by  ancient 
custom,  cannot  elect  another  select  ves- 
try for  the  management  of  the  poor  with- 
in the  69  G.  8,  c.  IS.  The  Kitig  v.  Wood- 
,  E.  8  G.  4.  507 


USURY. 

The  court  will  set  aside  a  judgment  founded 
on  an  usurious  security,  without  compel- 
ling the  defendant  to  pay  the  principal 
and  interest.     BoberU  v.  Gqf,  M.  1  G.  4. 

98 


WILL. 

1.  A  testator,  by  his  will,  devised  to  Matthew 
W.,  his  broUier,  and  Simon  W^  his  bro- 
ther's son,  a  certain  estate.  It  appeared 
that  the  testator  had  three  brothers,  each 
of  whom  had  a  son  of  the  name  of  Simon 
living  at  the  time  of  the  testa'or's  death : 
Held,  that  the  proof  of  this  fact  did  not 
raise  any  latent  ambiguity  in  the  will,  so 
as  to  let  in  parol  evidence  of  declarations 
of  the  testator  as  to  the  person  intended, 
it  being  clear  that  the  person  entitled  was 
Simon,  son  of  Matthew.  Doe  dem.  Wesi" 
lake  V.  Wesilake,  M.  1  G.  4.  67 

8.  By  letters  patent,  24  Car.  8,  the  king 
granted  to  the  use  of  A.,  his  heirs  and 
assigns^  for  ever,  an  annuity  of  1000/.,  to 
be  paid  out  of  his  revenue  of  four  and  a 
half  per  cent,  at  Barbadoes  and  the  Lee- 
ward Islands:  Hield,itiAt  this  annuity  was 
personal  property,  and  duly  passed  under 
a  will  attested  by  two  witnesses,  by  a  re- 
siduary clause  bequeathing  all  the  rest, 
residue,  and  remainder  of  a  testatrix's  ^ 
personal  estate,  of  what  nature  or  kind 
soever,  to  her  executors.  AiMn  v.  Dahf^ 
M.  1  G.  4.  59 

8b  Where  a  testator  bequeathed  all  his 
houses  and  premises  in  W.  to  his  wife 
for  life ;  and,  at  her  decease,  to  go  to  his 
eldest  son,  or  surviving  sons;  and,  in  lack 
of  sons,  to  datighters ;  and  his  copyhold 
land  at  L.  to  his  eldest  son ;  and,  in  case 
of  his  decease,  to  the  eldest,  and  so  on  in 
rotation ;  and,  in  lack  of  sons,  to  daugh- 
ters ;  and  directed  his  personal  property 
to  be  equally  divided  among  the  remain- 
ing children :  HeU,  that  the  son  who  at  the 
death  of  the  testator  was  the  eldest,  under 
the  will,  and  as  heir  at  law,  took  a  fee  io 
the  premises  at  W.,  subject  to  his  mother's 
life  estate,  and  a  fee  in  the  copyhold 
land  at  L.     Wright  v.  Sievene,  T.  8  G.  4. 

574 

WRIT. 
Sec  Pbacticb,  II. 


END  OF  THE  FOURTH  VOLUME. 
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